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"Appolnted February 25, 1903. 

*Asslgned to Thlrd Circuit. 

'Appolnted Assoclate Justice United States Suprême Court February 25, 190Î. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
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EDWARDS V. BEGOLB. 

(Carcnlt Court of Appeals, Sixth Circuit. March 9, 1903.) 

No. 1,073. 

L Public Lands— Construction of Statuts— Confirmation of Hombstbae 
Claims on Fokfbited Railroad Grant. 

By Act March 2, 1889 (25 Stat. 1008), forfelting certain unearned land 
grants in the state of Mlchigan, prier sales or dispositions of any of such 
lands by the Land Department under eolor of the public land laws were 
conflrmed, with a proviso that "nothlng herein contained shall be con- 
strued to confirm any sales or entrles of lands * • * upon which 
there were bona flde pre-emption or homestead claims on the first day of 
May, 1888, arising or asserted by aetual occupation of the land under 
color of the laws of the United States, and ail such pre-emption and home- 
stead claims are hereby conflrmed." Beld, that the words "aetual occupa- 
tion," as used in the statute, mean résidence on the land, and that one 
who had merely gone upon a tract of the land, and had partly con- 
structed a building thereon, prior to May 1, 1888, with the intention of 
acquiring title under the homestead law, but who did nothing further 
until in March, 1889, remalning until that time a résident and voter In 
another township, was not In the aetual occupation of the land on Mây 
Ist, and his claim was not conflrmed by the act, as against one who 
prior to his taking up his résidence on the land, and after the passage of 
the act, had filed an application to enter the same as a homestead. 

8. Same — Findinqs of Fact bt Land Department— Conclusiveness. 

A détermination by the Land Department, In a contest between home- 
stead claimants, that one of the parties did not become an aetual oc- 
cupant of the land until a certain date, Is one of fact, and conclusive on 
the courts. 

S. Same— Abandonmbnt of Claim. 

One clalmlng homestead rights in a tract of land as a settler thereon, 
who acquiesced In the décision of the Land Department adverse to his 
claim, and thereafter flled a new application to enter the same as a home- 
stead as public land, on the ground that a prior entry thereof by another 
was Invalid. must be regarded as having abandoned his original claim, 
and cannot thereafter malntain a suit based thereon. 

4 Bame — Homestead Sbttlkment— Lands in TJnforpeited Grant. 

Under section 3 of Act May 14, 1880, 21 Stat. 141 [U. S. Comp. St 1901, 
p. 1393], glving settlers on public lands, claiming under the homestead 
laws, the same time to file their homestead applications and to perfect 
121 F.— 1 
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their entries as had been prevlously allowed to settlers under the pré- 
emption laws, and providing that thelr rights should relate back to the 
t(me of settlement no rights can be acqulred by settlement on land which 
Is not at the time public land, but the tltle to whlch is vested In the state 
by a prier grant, although gueh grànt Is subsequently declared forfeited 
under power thereln reserved. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigân. 

By the flrst section of the aet of Congregs of March 2, 1889 (25 Stat. 1008), 
ail lands theretofore granted to the stàte df Michigân by an act of Congress 
of June 3, 1856 (11 Stat. 17), to aid In the construction of certain rallroads 
In said state, which were opposite to and çotermlnous with the uncompleted 
portion of any of such rallroads, were forfeited to the United States, and 
declared to be a part of the: public domain. By that act t^e state of Michi- 
gân had been authorizéd to dispose of sald lands in aid bf the construc- 
tion of sald rallroads only as the work progressed, and It was provlded that. 
If any of them was not completed withln 10 years, no further sales should 
be made, and the lands unsoid should revert to the United States. The 
construction of certain. If not ail, of sald rallroads, was not begun withln 
sald prescribed period of 10 years, and at the time of the passage of the 
Act of March 2, 1889, portions of certain of sald rallroads were still uncom- 
pleted. And It was in the exercise of the right on the part of the United 
States to résume the title to the then unearned portions of sald grant of 
June 3, 1856, that sald act was passed. The necesslty of such or othe'r 
action on the part of the United States to make sald forfelture clause opera- 
tivé was not understood at flrst. Indeed, untll the décision bf the Suprême 
Court of the United States In the case of Schulenberg v. Harriman, 21 Wall. 
44, 22 L. Ed. 551, delivered In 1874, as to the efCect of a like clause of for- 
felture in a like grant to the state of Wisconsin, said clause in the Michigân 
grant was deemed to be automatlc, and upon the terminatlon of the 10 
years, Ipso factp, to put an end to the grant, and restore the unearned lands 
to the public domain. In 1866, after the expiration of that period, said lands 
were put upon the market by the Land Department of the United States, 
and kept there at least imtil the reûdltlon of said décision, ^les thereof 
were made to cash entrymen, and sélections were madé therefrom in aid of 
the construction of a canal between Portage Lake and Lake Superior under 
grants iliade to the state of Michigah In 1865 to 1866, and possibly under the 
swamp land àÇt and other acts of Oongress. Possibly such dispositions of 
certain of said unearned lands were rriàde even after 1874, and until the 
passage of sald act of March 2, 1889. Possibly, also, sales of portions of sald 
unearned lands' had been made to pre-emptlon and homestead clalmants under 
the pre-emption and homestead laws after the expiration of sald 10 years. 
It is certain that at the time of the passage of said act there were, and for 
Bome time prlor thereto had been, persons who were looking to the ultimate 
acquisition of the tltle to certain of sald lands under sald laws, some of 
whom were In the actual occupancy of the lands hoped to be acquired by 
them. Neither said cash purchasers, nor the holders of said sélections, uor 
the persons expecting to acquire title under the pre-emption or homestead 
laws, had any Interest whatever, légal or équitable, in the lands covered by 
their respective clalms, because of the fact that the légal title thereto was 
outstanding in the state of Michigân at the time of the transpirance of the 
things upon whlch sald clalms could be based. But Ooilgress recognized that 
certain of sald clalmants were entitled to considération at its hands, and, In 
View of this, provlded by the third section of sald act of March, 1889, as 
follows, to wlt: 

"That In ail cases when any of the lands forfeited by tbe flrst section of 
thls act or when any lands relinquished to or for any cause resumed by the 
United States from grants heretofore made to the state of Michigân, hâve 
heretofore been dlsposed of by the proper oflicers of the United States or 
under state sélections in Michigân, conflrmed by the Secretary of tbe Interlor, 
under color of the public land laws, where the considération received therefor 
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Is still retaîned by the government, the right and title of ail persons holding 
or claiming under such disposais shall be and is hereby confirmed: provided, 
however, that where tlie original cash pnrchasers are the présent owners this 
act shall be operative to conflrm the title only of such cash pnrchasers as the 
Secretary of the Interior shall be satisfled hâve purchased without fraud and 
in the belief that they were thereby obtaining valid title from the Unite'd 
States; that nothing herein contained shall be construed to conflrm any sales 
or entries of lands or any tracts in any such state sélections npon -which there 
were bona flde pre-emption or homestead claims on the first day of May, 
1888, arising or asserted by actual occupation of the land under color of the 
laws of the United States, and ail such pre-emption and homestead claims are 
hereby confirmed." 

,4.mongst the railroads in aid of the construction of which said grant of 
June 3, 1856, was made was one from Marquette to Ontonagon; and at the 
time of the passage of the act of March 2, 1889, a portion, if not ail, of said 
railroad was uncompleted. On the 24th of January, 1888, the appellant, 
James P. Edwards, at the time and many years prior thereto a citizen and 
résident of Houghton, Mich., went upon the S. W. % of section 19, township 
50 north, range 35 west, Houghton county, Mich. — a part of the unearned 
lands granted June 3, 1856, to the state of Michigan in aid of the construction 
of the said railroad from Marquette to Ontonagon — to build a house thereon. 
He remained a couple of days, built a foundation, and eut some logs for the 
house, and then left. February 6, 1888, he made application at the land office 
at Marquette, Mich., to enter said quarter section of land under the homestead 
laws of the United States, and his application was rejected upon the ground 
that it was within the limits of said railroad grant. April 4, 1888, appellant 
returned to the land, and remained eight or ten days, in which time he 
erected the walls of the house about eight feet high, and then went away. 
It was his intention at that time to complète the house and malîe a clearing, 
but he was prevented by rheumatism. In July, 1888, lie was on the land 
again for a couple of hours, to see in what shape things were, aiid was not 
there any more until March 13, 1889. Up until at least March 9, 1889, he re- 
mained a citizen and résident of Houghton. He was a trustée of the village 
during the entlre year of 1888, and until March 9, 1889, when he resigned, 
and he voted there in the f ail of 1888. On March 13, 1889, he went upon the 
land in question again, and remained there until April 30th. During that time 
he completed the house and made a clearing, and on the Ist of April he voted 
at Laird, the township In which the land was loeated. Notice had been given 
by the Land Department that on May 1, 1889, applications to enter lands 
forfeited by the act of March 2, 1889, would be received, and on that date 
appellant filed a homestead application for said quarter section of land at 
Marquette. May 14, 1889, he returned to the land with his family, planted 
some vegetables, and remained there until in October, 1889, when his family 
left the land finally. Appellant for two or three years afterwards was on the 
land for a good part of the summer of each year and portions of the winter. 

On March 6, 1889, one Jesse Ford, filed a homestead application for said 
land, which he renewed May 1, 1889. On March 7, 1889, one Mollie O'Connor 
went on the land and eut some brush. She also eut four pôles, which slie 
arranged in the shape of a foundation for a house, and employed men to build 
her one. They completed it by March 30th, and thereupon she established lier 
résidence there, which she continued to maintain for several years afterwards. 
On May Ist she, too, filed a homestead application for said land. 

The pendency of thèse three separate applications to enter this land under 
the homestead law brought on a contest amongst the applicants in the Land 
Department to détermine which had the better right to the land, and it was 
carried from the register and receiver at Marquette, through the Commis- 
sioner, to the Secretary of the Interior, who decided it on June 18, 1894. The 
register and receiver decided the contest in favor of appellant, the Commis- 
sioner in favor of Mollie O'Connor, and the Secretary of the Interior in favor 
of Jesse Ford. The ground of the latter's décision was that the lands for- 
feited by the act of March 2, 1889, were open to entry from that date, when 
It became a law. Ford's claim to the land dated from March 6, 1889, when 
he made his application to enter it. Mollie O'Oonnor's claim could not date 
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prior to March 7th, the day after Ford's application to enter; and really her 
act of settlement dld not begln until after March 13th, when appellant was 
on the land. Appellant's claim could not be placed earlier than March ISth, 
because "until March 9th he remalned a légal résident of Houghton, * * • 
and did not become both a légal and actual résident on the land until March 
13, 1889." 

Motion for a revlew of the décision of the Secretary of the Interior was 
made, which was overruled, and the case was closed January 21, 1895. March 
6, 1895, Ford made homestead entry for the land. On July 6, 1895, he re- 
linquished that entry, and on same day one William A. Cornélius made 
homestead entry for the W. % and S. B. % of said quarter section of land, 
and George H. Berry made homestead entry for the N. E. % thereof . Thèse 
entries were made under the law providlng for soldier's additional homestead. 

Thereafter, on October 24, 1895, appellant flled at Marquette an original 
application to make homestead entry for that portion of said quarter section 
Included wlthin the entry theretofore made by Cornélius, in accordance with 
the requirements of section 5 of the act of Congress of March 3, 1891, 26 Stat. 
1096 [U. S. Comp. St. 1901, p. 1550], relating to pre-emption and homestead 
entries. It was rejected by the reglster and receiver upon the ground that the 
lands sought to be so entered were not public lands, as they had been segre- 
gated therefrom by the entry of Cornélius. The case made by this application 
of tbe appellant was carried by him on appeal through the Commissioner to 
the Secretary of the Interior, and each officer affirmed the décision of the reg- 
ister and receiver. It was closed May 3, 1897. The ground upon which appel- 
lant clalmed that said land was a part of the public domain, and subject to 
entry on hls part, was that Cornélius had, prior to the making of the entry In 
question, made an entry in Minnesota under the soldier's additional homestead 
law, and was not entitled, theref ore, to make another entry thereunder. It ap- 
peared, and was so held by said ofiBcers of the Land Department, that the 
Minnesota entry in Cornélius' name was fraudulent, not having been made by 
him or by hls authority, and it was therefore canceled. Having thus failed to 
get hls said application granted, on May 1, 1897, appellant began an attack on 
said entry made by the said Oornelius July 6, 1895, upon the ground that it 
had been made for the use and beneflt of said Jesse Ford, and, further, that It 
had not in fact been made by said Cornélius. This attack was carried through 
the varions officers by appeal to the Secretary of the Interior, and it was de- 
cided by ail of them that It was not warranted, because Cornélius had a right 
to make the entry for the use and beneflt of the said Ford, and he had in fact 
maâe it. This case was closed May 23, 1897. 

On May 3, 1898, appellant flled a pétition before the reglster and receiver 
for the issuance of patent to him for said quarter section of land upon the 
ground that on the Ist day of May, 1888, he was In the actual occupation of 
the said land in good faith, claimlng the same under and by virtue of the 
homestead laws, and that therefore hls said claim was confirmed and vali- 
dated by said section 3 of the act of March 2, 1889. This pétition was for- 
warded to the Commissioner, who denled it on August 20, 1898. October 14, 
1898, appellant appealed from the décision to the Secretary of the Interior, 
and pendlng this appeal this suit was brought. 

Before proceeding to state the nature thereof, and the relief sought, it Is 
necessary to go back a Uttle, and narrate some further action in relation to 
said land. After said Cornélius and Berry had made their respective entries, 
on July 6, 1895, and on the same day, they each executed and delivered war- 
ranty deeds to said Ford for the lands embraced by their said entries. There- 
after and on the same day said Ford executed and delivered a mortgage on 
said land to L. C. Black to secure a note given by Mm to said Black for the 
sum of $1,600. April 15, 1896, a patent was duly issued for the land embraced 
in hls entry to said Berry; there being no opposition thereto. November 12, 
1897, said Pord conveyed and warranted said quarter section of land to one 
Lydia A. Mapes, Bubject to said mortgage to Black. January 29, 1898, said 
Black assigned and transferred said note and mortgage to the appellee, Fred- 
erick H. Begole. And on August 27, 1898, a week after the déniai by the 
Commissioner of appellant's pétition, a patent duly Issued to said Cornélius 
for the portion of said quarter section of land embraced in hls entry. 
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Thls suit was brought by the appellant against said Lydia A. Mapes, tbe 
holder of the légal tltle to said land, and the appellee, Frederick H. Begole. 
Other persons eonnected with the timber on said land were also made "de- 
fendants, but it is not neeessary to state the nature of their relation thereto. 
The object of the suit was to hâve it adjudged and decreed that the said 
Lydia A. Mapes held the légal title to said land in trust for the appellant, free 
from appellee's mortgage, and to compel a conveyance thereof to him, and a 
relinquishment of said mortgage, because of a prior équitable right to said 
land in the appellant. The ground upon which it was claimed that lie had 
this prior right was the same as that set f orth In his pétition filed in the land 
office on May 3, 1898, as a reason why a patent should be issued to him for 
said land, to wit, that "on the Ist day of May, A. D. 1888, he was in the 
actual occupation of said land in good faith, claiming said land under and by 
virtue of the homestead laws of the tJnited States, within contemplation of 
section 3 of the act of March 2, 1889"; that by said section thereot "the 
claims of ail persons who In good faIth on May 1, 1888, were in the "actual 
occupation of any portion of the lands forfeited by said act, claiming same 
under color of the homestead or pre-emption laws, were confirmed, where 
such claims were being asserted by such occupation"; and that therefore his 
"claim was thereby confirmed." This was the sole équitable claim to the lanl 
which the appellant alleged in his bill as a basis for the relief sought by 
him. He set forth the proceedings In the Land Department which resulted 
in the décision that the said Ford had the prior équitable clalm. He also set 
forth his pétition to said department for the issuance to him of a patent for 
said land, and alleged that, by fraud of an attorney and two clerks in the de- 
partment, said patents were issued to said Bcrry and Cornélius before said 
pétition was finally disposed of, and the Jurisdiction to consider further said 
pétition was ousted. No référence was made in the bill to his application to 
make an entry of date October 24, 1895, or to his attack on the entry of Cor- 
nélius. A default decree was entered, and thereafter, upon pétition of the 
appellee, Begole, that decree was set aside, and he permitted to défend the 
suit. TJpon final hearing the lower court dlsmissed the appellant's bill. 

Rush Culver, for appellant. 

A. B. Eldredge and A. E. Miller (L. C Black, of counsel), for ap- 
pellee. 

Before DAY, Circuit Judge, and THOMPSON and COCHRAN, 
District Judges. 

COCHRAN, District Judge, after stating the foregoing facts, de- 
livered the opinion of the court. 

It seems to us clear that the appellant was not entitled to the relief 
sought, and that therefore the décision of the lower court was right. 
Counsel for appellee contend that section 3 of the act of March 2, 
1889 (25 Stat. 1008), confîrms pre-emption or homestead claims of 
the character therein described, in so far as they conflict with the 
claims of cash purchasers and those claiming under state sélections, 
and no further, and that, inasmuch as it did not appear by allégation 
or proof that there was any claim to the land involved herein by a 
cash purchaser or under a state sélection, appellant's claim was not 
within said section 3, or confirmed by it. In support of the first 
part of their contention, they cite the following extract from the opin- 
ion of Mr. Justice Brewer in the case of Lake Superior Ship R. & I. 
Canal Co. v. Cunningham, 155 U. S. 354, 15 Sup. Ct. 103, 39 L. Ef^. 
183, in which there was a contest between said canal company, claim- 
ing under a state sélection, and a homestead claimant, in regard to a 
quarter section of land forfeited by said act of March 2, 1889, to wit: 
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"Congress knew that thèse lands, the tltle of which It was purposed to 
résume, dlscharged of ail right on the part of the state of Michigan to use 
them In aid of the construction of a railroad, were already suhject to other 
and conflicting clalms, of no légal valldlty, yet of a character justifying con- 
sidération. Under those circumstances, with the view of securing an équitable 
adjustment of thèse conflicting clalms, it enacted the second and third sectionis 
of thls act." 

They cite also this further extract therefrom, in which he consid- 
ers the closing sentence of said section, to wit : 

"Evidently the Intent of Congress was that, in ail cases of a confllct between 
a sélection in aid of the canal grant and the claim of any settler, the con- 
firmation should dépend upon the state of things existing at a named date, to 
wit, May 1, 1888; that date being about ten months prior to the passage of the 
act. If at that time there "were no bona fide pre-emption or homestead daims 
upon any particular tract, the title of the canal company was eonfirmed. If, 
on the other hand, there was then a bona fide pre-emption or homestead claim, 
arising or asserted by actual occupation of the land under color of the laws 
of the United States, such pre-emptlon or homestead claim was to hâve 
préférence, and was eonfirmed. It was the purpose not to leave open to dis- 
pute between the parties any question as to the relative equlties of their 
claims, but to flx a précise time, and to describe with particularity the condi- 
tions which must exlst at that time in order to give the one priority over the 
other." 

It is undoubtedly true that tlie main, if not only, object and pur- 
pose of Section 3, was the fîxing of priority between such conflicting 
claims. Indeed, it appears from the debates in Congress, and the 
section itself shows the motive for said section was the confirmation 
of the claims of cash purchasers and those claiming under the state 
sélections; but as it was conceded upon ail hands that the pre-emp- 
tion and homestead claims of the character therein described were 
more meritorious than said other claims, even though coming into 
existence later, it was provided that there should be no confirma- 
tion of said other claims as against said pre-emption and homestead 
claims. And if the last clause of the section, to wit, "and ail such 
pre-emption and homestead claims are hereby eonfirmed," which 
seems to hâve been added to the section as originally drawn, had 
not been so added, there would hâve béen nothing in the section ex- 
pressly confîrming said pre-emption and homestead claims as against 
the United States. But the effect of said clause was so to confirm 
them. Mr. Justice Brewer, in said case, in referring further to said 
closing sentence, said : 

"The claim of any settler coming within the scope of this clause was de- 
clared by it prior to the claim of the canal company, and was also, as against 
the United States, eonfirmed." 

It is to be considered, therefore, whether Congress did not intend 
by said last clause to confirm ail pre-emption and homestead claims 
of the character described in said closing sentence, where there were 
no such conflicting claims, as well as where there were. It may be 
urged that if pre-emption and homestead claims of that character were 
deemed to be so meritorious that they were eonfirmed ail around, 
even where they came into existence subséquent to such conflicting 
claims, no reason can be assigned why Congress would not désire 
to confirm them as against the United States alone, where there was 
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no conflict, and that by the word "such," in said last clause, ît meant 
simply pre-emption and homestead claims of the character described 
in said closing sentence, and no more. And so far as said extracts 
from the opinion of Judge Brewer, relied on, are concerned, it may 
be said that they go to the extent of saying that the section confîrms 
pre-emption and homestead claims of the character described, where 
there is a conflict, and not of saying that it does not confirm them 
where there is no conflict; that question not being involved in the 
case. 

But we do not fînd it necessary to dispose of this question herein. 
Conceding that pre-emption and homestead claims' of the character 
therein described are confirmed by said section in ail cases, appe- 
lant was not entitled to the reHef he sought. That section does not 
confirm ail pre-emption and homestead claims, but only pre-emption 
and homestead claims of a certain character. They must be "bona 
fide," and "arising or asserted by actual occupation of the land under 
color bi the laws of the United States." Mr. Justice Brewer, in the 
case already referred to, directed attention to both thèse characteris- 
ics. Concerning the latter, he said: 

"While the term 'homestead claim' is sometlmes used to dénote the more 
formai application at the local land office, obviously this is not the purport 
of the term as used in this section, for it is defined by the succeeding words, 
'arising or asserted by actual occupation of the land.' This obviously includes , 
cases in whlch the party Is on the Ist of May, 1888, In the actual occupation 
of the land, with a view of making a homestead on It under the laws of the 
United States." 

Concerning the former, he said: 

"If a party enterlng upon a tract, although he knew that it was within the 
limlts of an old railroad grant, did so under the honest bellef and expectation 
that that grant, if not technically extinguished by lapse of time, had re- 
mained so long unappropriated by any beneficiary that Oongress would shortly 
résume it, and in that belief determined to make for himself a home thereon. 
with a View of perfecting his title under the land laws of the United States 
when the forfeiture should be flnally declared, it must be held, we think, 
that he is, within the terms of the confirmatory act, a bona fide claimant of 
a homestead." 

No doubt, appellant came within this required characteristic, but 
he did not come within the other. His claim did not arise, nor was 
it asserted, by actual occupation of the land. He did not become 
an actual occupant of the land prior to March 13, 1889. In 21 A. & 
E. Enc. of Law (2d Ed.) p. 768, it is said that: 

"Occupancy may consist of cultivation and use, without actual résidence, 
or may be by tenant. The term, however, as used in some relations, may im- 
port actual résidence." 

We think the words "actual occupation," as hère used, mean rési- 
dence. In this sensé of the word, it is clear that appellant was not 
an actual occupant of the land involved herein before March 13, 
1899. He was on it prior thereto three times in the year i888^the 
latter part of January, the early part of April, and in July. At the 
first time he was there about two days, and built a foundation and 
eut some legs for a house ; the next time he was there eight or ten 
days, and partially completed the house; and the last time he spent 
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a couple of hours there, seeing how things were. During ail this 
time his résidence and domicile were at Houghton. He was a- trus- 
tée of the village and voted there in the fall of 1888. Before he 
became a résident upon the land, to wit, on March 6, 1889, Ford's 
claim had attached thereto by his homestead entry of that date, and 
appellant could not thereafter acquire, by anything he did, any right 
in or to the land as against Ford. 

Besides this, it was a question of fact whether or not he was an 
actual occupant of the land on May i, 1888, and in the contest be- 
tween him and Jesse Ford and Mollie O'Connor, before the Land 
Department, as to who had the prior claim to the land, it had juris- 
diction, in disposing of that contest, to détermine this question of 
fact. This it did adversely to appellant's contention, and its déter- 
mination thereof is final. In the récent case of American School 
of Magnetic Healing v. McAnnulty (decided by the Suprême Court 
of the United States on November 17, 1902) 23 Sup. Ct, 33, 47 L. 
Ed. , Mr. Justice Peckham said: 

"The Land Department of the United States Is administrative in its char- 
aeter, and it bas been frequently held by this court that, in the administra- 
tion of the public land System of the United States, questions of fact are for 
the considération and Judgment of the Land Department, and its judgment 
thereon is final. Burfenning v. Chicago, St. P., M. & O. R. Co., 163 U. S. 321 
[16 Sup. Ot. 1018, 41 L. Ed. 175]; Johnson v. Drew, 171 U. S. 93, 99 [18 Sup. 
Ct. 800, 43 L. Ed. 88]; Gardner v. Bonestell, 180 U. S. 362 [21 Sup. Ct. 399, 45 
L. Ed. 574]." 

It will be seen, therefore, that the effect of this décision was to 
finally dispose of ail claim on appellant's part under said act of March 
2, 1889, and that he could not thereafter successfully maintain same 
either before the Land Department or in the courts. And even if it 
did not hâve that efïect, and he thereafter had the right to assert 
his said claim and to hâve its validity passed on in either forum, 
there is room, at least, for maintaining that by his conduct subsé- 
quent to the rendition of that décision he abandoned same, and by 
reason thereof lost any rights he may theretofore hâve had by reason 
thereof. He acquiesced in said décision, and on October 24, 1895, 
filed an original application under the homestead laws to enter the 
three-fourths of the land covered by the soldiers' additional entry 
made by Cornélius on July 6, 1895. This he did upon the basis 
of the claim that Cornélius' right to make same had been exhausted 
by a prior entry, and that portion of said land was therefore public land, 
and subject to homestead entry. He fîled no such application to the 
one-fourth thereof covered by Berry's entry, no doubt because said 
entry was considered to be valid, and patent was permitted to issue 
to him on the isth day of April, 1896, without objection on his part. 
After this application was finally rejected, and the case was closed, 
on May 3, 1897, he made the attack upon the entry of Cornélius on the 
grounds hereinbefore stated, with the view, no doubt, of throwing 
the land covered by it open to entry again. It was not until a year 
after this attack was disposed of adversely to his contention, and 
after appellee had in good faith acquired the note and mortgage in 
question herein for value, and without other notice of appellant's 
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claîm than the records afforded, to wit, on May 3, 1898, that he filed 
his pétition for issuance of a patent, which relief he sought upon the 
ground that his original homestead claim had been confirmed, and 
he had thereby acquired title to the land "out and out" by the act of 
March 2, 1889. That his said claim was the subject of abandonment 
is clear. Even if his claim was within the confirmatory provision of 
said act, the efifect of said confirmation was not so thoroughgoing 
as claimed by appellant in his said pétition. This court so held in 
the case of Cunningham v. Metropolitan Lumber Co., 49 C, C. A. 
72, iio Fed. 332. Judge Clark, in delivering the opinion of the 
court, said: 

"The contention of plaintlffs in error la that the proviso to the act of Con- 
gress of March 2, 1889, conflrmlng the rights of homestead claimants, as cou- 
strued by the Suprême Court of the United States in Iron Co. v. Cunningham, 
155 U. S. 354, 15 Sup. Ct. 103, 39 L. Ed. 183, had the effect to change the 
Inchoate homestead claim recognlzed by the act Into an absolute tltle, so that 
thereafter homestead claimants in the situation of Cunningham stood clothed 
wlth full title, without the necessity of the payment of any sum to the United 
States, or otherwlse complylng wlth such régulations and conditions as would 
hâve been required by law in the absence of the confirmatory grant contained 
in thls act of Congress. • * ♦ In thls view we are unable to concur. 
Such a construction of the act would not be just to the United States, and 
it was certainly more than justice to a homestead claimant in Cunningham's 
situation required. It was the intention of Congress to recognize such 
équitable considérations as exlsted In favor of those who had undertaken In 
good falth to acqulre a homestead, and to comply wlth the gênerai law and 
régulations of the land office in relation to such a claim, and to enable them 
to go forward in the ordlnary way and perfect thelr rlght by compliance wlth 
the law." 

The conclusion is therefore irrésistible that appellant has no équi- 
table right to the land by virtue of the confirmatory provision of 
the act of March 2, 1889. He did not corne within that provision, as 
the facts proven herein show, and the décision of the Land Depart- 
ment held. And if he did, there is room at least for holding that he 
abandoned his claim thereunder. 

But appellant does not rest his claim to said land alone upon said 
confirmatory provision. He urges hère, and there is ground for 
believing that he so urged in the lower court at the hearing therein, 
that he has an équitable right to the land, as against the légal title 
and appellee's mortgage claim, by virtue of section 3 of the act of 
May 14, 1880, 21 Stat. 141 [U, S. Comp. St. 1901, p. 1393], which is 
in thèse words: 

"That any settler, who has settled or who shall hereafter settle, on any 
public lands of the United States, whether surveyed or unsurveyed, wlth the 
Intention of claiming same under the homestead laws, shall be allowed the 
same tlme to flle his homestead application and perfect his original entry In 
the United States land office, as is now allowed to settlers under the pré- 
emption laws to put their clalms on record, and his rights shall relate back 
to the date of settlement, the same as If he settled under the pre-emption 
laws." 

He claims that thougli what he did prior to Ford's entry on March 
6, 1889, was not an actual occupation of the land, within the act ot 
March 2, 1889, it was a settlement, within the meaning of said sec- 
tion of the act of March 14, 1880, and of the public land laws of 
the United States, and therefore his claim and application to enter 
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under the homestead laws of M?iy r, 1889, took precedence to said 
Ford's entry; and that, if this positîoii is.not well taken, what he 
did after March 13, 18^, amotinted to such a settlement, and upon 
the relinquishment of Ford on July 6, 1895, his claim by virtùe thereof 
attached at once, and same, followéd up by his homestead entry on 
October 24, 1895, took precedence of the entries of Berry and Cor- 
nélius on July 6, 1895. 

:.. To this it may be answered that at no time was such a contention set 
up in the long litigation pending in the I^and Department. The con- 
tention at first was that appellant was entitled to the land under the 
confirmatory provision of the act of March 2, 1889, and afterwards un- 
der the homestead laws, becauSe of his original application and the 
invalidity of Cornélius' entry. Besides, no such contention is set 
up in the bill in this suit. Appellant's case herein is founded upon 
no such theory. It is based solely upon said confirmatory pro- 
vision of the act of March 2, 1889, and he ought not, therefore, to 
be allowed to recover on any other theory. But the contention is 
without merit btherwise. Assuming that what appellant did on the 
iand in 1888 amounted to a settlement if same had been open to 
settlement, at that time it was not so open. It was not public land. 
The title thereto was in the state of Michigan. After March 2, 1889, 
when same was restored to the public domain, and before Ford's 
entry of March 6th, he did nothing on the land which amounted to 
a settlement. Likewise, assuming that what appellant did on the 
land after March 13, 1889, amounted to a settlement if same were 
open to a settlement, it was not so open, because of Ford's prior 
entry. At the time of FOrd's relinquishment, appellant was not 
then residing on the land, having given up his résidence thereon 
several years prior thereto ; and he did nothing in the way of a settle- 
ment after said relinquishment, and before the entry of Berry & 
Cornélius. The settler upon whom section 3 of the act of May 14, 
1880, confers any rights, is a settler "on any of the public land of the 
United States," and at no time whilst the land in question was public 
land of the United States did appellant settle thereon, or perform 
any act amounting to a settlement. That it is only in such cases 
that said section applies was recognized by the Suprême Court in the 
récent case of Nelson v. The Northern Pac. Ry. Co. (decided Jan. 

26, 1903) 23 Sup. Ct. 302, 47 L. Ed. ; a case in which said section 

was applied. Mr. Justice Harlan, in delivering the opinion of the 
court, said : 

"The third section of this statute is a distinct confirmation of tlie rights 
of a qualifled person who had theretofore settled or should thereafter settle 
on any of the public lands of the United States, whether surveyed or unsur- 
veyed, wlth the intention of claiming the same under the homestead laws, 
thôugh, of course, no lands could be deemed of that character which had prior 
!to such settlement become vested in a railroad company in virtue of an ac- 
oepted map of deflnite location." 

And again he said : 

"Nelsbn's oecupancy occurred aïter the passage of the act of 1880. Whlle 
that act did not apply to a railroad company which had acquired the légal 
title by a deflnite location of Its road, it distinctly recognized the rights prior 
to suçh time to settle upon the public lands, whether surveyed or unsurveyed, 
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vfiïix the Intention of claiming same under the homestead laws. In occupy- 
ing the land hère in dispute, Nelson did not infringe upon any vested right 
of the raiiroad company; for there had not been at the date of such oè- 
cupancy, in 1881, any definite location of the line of the raiiroad, and the 
land so occupied, with other lands embraced by the map of gênerai route, 
constltuted only a 'float'; the company having, at most, only an inchoate in- 
terest in them — a right to acquire them if at the time of deflnite location if 
was not occupied by homestead settlers, 'nor incumbered with other claims or 
rights.' " 

The judgment appealed from is affirmée!. 

DAY, Circuit Judge, participated in the décision of this case. 



KILPATRICK et al. v. CHOCTAW, O. & G. R. CO. 

(Circuit Court of Appeals, Eighth Circuit. February 21, 1903.) 

No. 1,694. 

1. Injuries to Servant— Dbfectivb Appliances — Dnblockbd Railroad 
Frogs. 

It is not négligence to use unblocked frogs in a raiiroad freightyard, 
whereby the feet of employés coupling cars are liable to be caught, it 
appea'ring that unblocked frogs are generally in use in the same section 
of the country, and that it is doubtful whether they are not the better 
kind. 

Caldwell, Circuit Judge, dissenting. 

In Errer to the United States Court of Appeals in the Indian Ter- 
ritory. 

W. E. Rogers, W. O. Davis, and J. H. Garnett, for plaintiffs in 
error. 

C. B. Stuart, for défendant in error. 

Before CALDWELL, SANBORN. and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge. This is an action for personal injuries 
which resulted in tlie death of R. E. Kilpatrick, at Shawnee, in the 
Territory of Oklahoma, on February 13, 1897. Minnie Kilpatrick, 
the plaintifï below and the plaintifif in error hère, who was the wife 
of the deceased, sues for herself and as next friend for her minor chil- 
dren, Ethel Kilpatrick and Robbie Kilpatrick, basing her right to 
sue on sections 435 and 436 of the Laws of Oklahoma Territory, 
which provide, in substance, that, when the death of a person is causée! 
by the wrongful act or omission of another the personal représenta- 
tives of the deceased may maintain an action therefor against the 
wrongdoer if the deceased might hâve maintained an action liad he 
lived; and that such action may also be brought by the widow, or, 
where there is no widow, by the next of kin, provided no personal 
représentative has been appointed. It was charged in the complaint 

If 1. Duty of raiiroad companies to block switches, see note to Hauss v. 
Raiiroad Co., 46 C. C. A. 98. 
See Master and Servant, vol. 34, Cent Dlg. i 190. 
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that R. E. Kilpatrick was in the employ of the Choctaw, Oklahoma 
& Gulf Railroad Company at the time of his death, acting in the 
capacity of a brakeman on one of its freight trains; that at the 
time and place of his death it became necessary for the deceased to 
go between two freight cars standing on the defendant's track, and 
to uncouple them while the train to which they were attached was 
moving slowly; that, by reason of the neghgence of the défendant 
Company, the coupling pins, coupling links, ooupling chains, cranks, 
and means provided for coupHng and uncoupHng the two cars, had, 
through the defendant's négligence, been permitted to become de- 
fective, broken, and out of repair, so that the cars could not be un- 
coupled without going between the cars while they were in motion ; 
that as he stepped in between the two cars for the purpose of un- 
coupling them, being at the time in the exercise of due care, his foot 
was caught and became wedged between what is known as the "guard 
rail" and the "main rail" at a point where the space between the 
main rail and the guard rail was only about two inches in width; 
and that, by reason of his foot being caught and so held, he was run 
over, and his leg and body were so crushed and mangled that he 
died within half an hour thereafter. It was further alleged in the 
complaint that the défendant company had caused a guard rail at the 
place in question to be so laid, alongside of the main rail, that there 
existed at each end of the guard rail an open and unblocked space 
about four inches in width; that this space gradually decreased in 
width from each end of the guard rail for about six inches until it 
reached a point where the space between the main rail and guard rail 
was not over two inches wide; that the laying of the guard rail in 
this manner, without blocking it, rendered the track at that point 
unsafe and dangerous, as the défendant company knew, or by the 
exercise of ordinary care ought to hâve known, long prior to the acci- 
dent in question; and that for years prior to the accident, as the 
défendant company well knew, there was in use a plain and simple 
device for preventing the feet of railroad employés from becoming 
wedged between the two rails, such device being a block or wedge 
of wood placed between the guard rail and the main rail at each 
end of the guard rail, which wedge or block, when inserted, will 
eflfectually prevent a person's foot from becoming wedged between 
the two rails; but that, notwithstanding such knowledge on the part 
of the défendant company, it negligently failed and omitted to make 
use of such a device or insert such a block. While the complaint 
alleged that the coupling appliances on one of the cars in question 
were broken and out of repair, yet in the course of the trial it was 
stipulated by the plaintifï's attorneys that the failure to block the 
frog in the defendant's track was the proximate cause of the injury 
complained of, and that the plaintifif would rely for a recovery solely 
upon the failure of the défendant company to block the frog, and 
that he would not rely for a recovery upon the other ground stated 
in the complaint, that the coupling appliances were out of repair. At 
the conclusion of ail of the testimony, the trial court directed the 
jury to return a verdict in favor of the défendant company, which 
was accordingly donc, and the judgment subsequently rendered in 
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favor of the défendant was affirmed on appeal by the United States 
Court of Appeals for the Indian Territory. 64 S. W. 560. 

The case appears to hâve been decided, both at nisi prius and on 
appeal by the United States Court of Appeals in the Indian Terri- 
tory, upon the ground that it was ruled by the décision of the Su- 
prême Court in Southern Pacific Co. v. Seley, 152 U. S. 145, 14 
Sup. Ct. 530, 38 L. Ed. 391 ; and in that view we feel constrained 
to concur. In the Seley Case the Suprême Court, after describing 
the. method which is sometimes employed of blocking the frogs of 
switches by filling the angle between the guard rail and main rail 
with a pièce of wood or iron, referred to the fact that the évidence 
in that case plainly showed that on other great railroad Systems 
in the West the unblocked frog was generally used, and that there 
was évidence tending to show that the unblocked frog is the better 
form, as the blocked frog is Hable to become broken and cause the 
derailment of trains. It thereupon held that the foUowing instruc- 
tion contained a correct déclaration of law applicable to the case, 
and should hâve been given: 

"The jury are instructed that if they flnd from the évidence that the rail- 
road companies used both the blocked and the unbloclîed frog, and that it is 
questionable "whlch is the safest or most suitable for the business of the 
railroads, then the use of the unblocked frog is not négligence, and the jury 
are instructed not to Impute the same as négligence to the défendant, and 
they should find for the défendant." 

The court, then referred to several cases (especially Randall v. Bal- 
timore & Ohio Railroad, 109 U. S. 478, 482, 3 Sup. Ct. 322, 27 L. 
Ed. 1003, and Washington & Georgetown Railroad v. McDade, 135 
U. S. 554, 570, 10 Sup. Ct. 1044, 34 L. Ed. 235) in which it had been 
held substantially that neither railroad corporations nor employers 
generally are bound to supply "the best and safest or newest" of ap- 
pliances, but are justified in using such appliances and devices as are 
in common use, and are considered ordinarily safe and reasonably 
well adapted to the purposes to which they are appHed, and concluded, 
in view of such décisions and the évidence in the case showing that 
unblocked frogs were in use on many railroads throughout the coun- 
try, that it was "plain that the défendant was entitled, not merely to 
the instruction" aforesaid, "but that, upon the whole évidence, the 
prayer for a peremptory instruction in the defendant's favor ought to 
hâve been granted." This décision, therefore, as we construe it, 
clearly décides that so long as many railroads of the country use the 
unblocked frogs, beHeving such frogs to be ordinarily safe, and less 
liable to get out of order and occasion derailments than blocked 
frogs, négligence cannot be imputed to a railroad company simply 
because it uses unblocked frogs. According to the doctrine so enunci- 
ated, it seems that railroad companies are at liberty to détermine for 
themselves, in the light of their expérience, which form of frog is 
préférable, so long as both forms are in common use, and that it is not 
compétent for a jury to hold a railroad company guilty of negHgence 
because it adopts one form of frog in préférence to another. 

Applying the doctrine enunciated in that case to the case in hand, 
the judgment below must be permitted to stand, since it is shown 
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by the testimony, without substantial contradiction, that only about 
25 per cent, of the railroads in the United States hâve adopted the 
practice of blocking their frogs, while the remaining roads, believing 
it to be the better or safer practice, leave their frogs unblocked. 
Counsel for the plaintifïs in error urge with great force that the 
question whether an unblocked frog is a dangerous contrivance, and 
more liable to occasion loss of Hfe and Hmbs than blocked frogs, is 
in its nature and essence a question of fact to be déterminée by the 
testimony of railroad employés, who, in the discharge of their duties 
as trainmen, are daily brought in contact with both kinds of ap- 
pliances, and who thus become familiar with the comparative risks 
which are encountered by the use of each. They further urge that 
as this is a question of fact it is within the legitimate province of a 
jury to détermine it, and also within the province of a jury to hold 
a railroad corapany accountable for a want of ordinary care amount- 
ing to culpable neghgence if it fails to block its frogs, provided the 
triors of the fact are satisfied by the évidence that unblocked frogs are 
so far dangerous and liable to entrap trainmen that they ought not 
to be used. We feel constrained to hold, however, that this view has 
not met with the approval of the Suprême Court, but is expressly 
overruled in the case above cited, the rule enunciated being, as above 
stated, that so long as both kinds of frogs are in use on railroads, 
and many roads prefer those that are unblocked, and it is questionable 
which is the safest or most suitable appliance for the business of 
railroads, a jury cannot impute ne:gligence to a company which uses 
one of thèse appliances in préférence to the other. It results from 
this authoritative statement of the law that the judgment below must 
be affirmed, and it is so ordered. 

CALDWELL, Circuit Judge (dissenting). In Narramore v. Cleve- 
land, C, C. & St. L. Ry. Ce, 96 Fed. 298, 300, 37 C. C. A. 499, 48 
L. R. A. 68, Judge Taft, speaking for the Court of Appeals of the 
Sixth Circuit, referring to the Ohio statute which makes it obligatory 
on railroad companies to block their guard rails and frogs, says : 

"The Intention of the Législature of Ohio was to protect the employés of 
railways from Injury from a very fréquent source of danger by compelling 
the rallway companies to adopt a well-known safety device." 

In Mather v. Rillston, 156 U. S. 391, 15 Sup. Ct. 464, 39 L,. Ed. 464, 
the Suprême Court of the United States said : 

"Occupations, however important, which cannot be conducted without nee- 
essary danger to life, body, or limb, should not be prosecuted. at ail without 
ail reasonable précautions against such dangers afforded by science. The 
necessary danger attending them should operate as a prohibition to their pur- 
sult without such safeguards. Indeed, we think it may be laid down as a 
légal principle that, in ail . occujKitions which are attended with great aud 
unusual danger, there must be used ail appliances readlly attainable, knowii 
to science, for the prévention of accidents, and that the neglect to provide 
such readily attainable appliances wUl be regarded as proof of culpable 
négligence." 

In Union Pacific Railway Co.^ v. James, 56 Fed. looi, 1006, 6 C. 
C. A. 217, this court said: 
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"Wé think that It mlght properly hâve been left to the jury to détermine 
■whether the maintenance of an unblocked frog at the time and place of the 
accident was an act of cnlpable négligence. * * *" 

In this case the défendant did not itself treat the question as one 
of law. It did not demur to the complaint, but took issue on the 
question of fact as to whether its track in this regard was properly 
constructed, and introduced expert testimony on the subject. Ail 
the testimony of men having practical expérience is that blocking is 
necessary. One of the witnesses called by the plaintifï testified as 
follows : 

"I hâve been braking and switclilng on railroads for about ulne years. 
• * * I know why the M., K. & T. blocks its rails. Protection to the men 
is one thing, safety, because that open guard rail Is just simply a dead trap 
a man is liable to step in at any time, because you will catch some cars ycu 
can't uncouple. When it Is unblocked it is not safe for anybody at ail. I 
would say it is dangerous. When it is blocked it is not dangerous, because 
then a man can't get his foot in there at ail. The L. & N. Railroad is the 
Louisville & Nashville. That and the Illinois Central block their guard rails. 
I do not know whether the Rock Island block their guard rails or not. I 
never was over its road. I am a practical brakeman, worklng on the local 
right hère, where I handie hundreds and thousands of cars every week, as 
far as that is concerned. My expérience in coupling and uncoupllng cars bas 
been large. An unblocked guard rail is dangerous just simply because a 
man's foot will get right in there wallcing along uncoupling cars. The bail 
of the rail will prevent it from coming eut. The rail is three inches at the 
top and at the bottom it is about six, and there is a hoUow in there, and 
whenever your foot gets below that you can't pull it ont. If that block is in 
there lils foot can't get caught there. The top of the rail is called the bail, 
and the bottom is the web, and there is a hollow place between them." 

Another witness, Otto Sullivan, testified: 

"I know the M., K. & T. Company. It blocks its guard lails. After a 
guard rail is blocked at both ends, a man's foot cannot go in and get caughf. 
» » * -w'here the guard rail is not blocked it is a dangerous contrivance. 
It Is dangerous because you can run your foot up in there and cannot get it 
eut. It is held there and stays." 

Numerous other witnesses, having large expérience as brakemen 
and switchmen and otherwise in the practical opération of trains, tes- 
tified to the same facts. 

Engineering experts treating the subject theoretically say they are 
not necessary. The défendant was careful not to call a single brake- 
man or switchman, whose practical expérience and observation would 
hâve enabled him to testify to facts instead of théories. The language 
of the Suprême Court in the Seley Case has référence to the facts 
disclosed by the record in that case, and does not décide as matter 
of law that it is not necessary to block guard rails or frogs. In that 
case the conductor, who was killed, was clearly guilty of contributory 
négligence, and so the court decided, and whatever it said as to the 
railroad Company not being under any légal obligation to block its 
frogs was not necessary to the décision of the case, and must be treated 
as the mère obiter dictum of the judge writing the opinion. More- 
over, if the opinion is construed as holding that as matter of law a 
railroad company is not Under obligation to its employés to block 
its guard rails, it must be held to be overruled by the doctrine of the 
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later case of Mather v. Rillston, supra. See, as to this case, Western 
Coal & Mining Co. v. Berberich, 94 Fed. 327, 36 C. C. A. 364. 

It is not at ail likely that the judges of that court would attempt 
to détermine the question either as engineering experts or from prac- 
tical expérience as brakemen and switchmen. Judges not being qual- 
ified to speak either as engineering experts or from actual observa- 
tion and practical expérience, it is difficult to understand upon what 
principle they can déclare that railroad companies are not required, 
for the protection of their employés!, to block their guard rails and 
frogs, or resort to sorae équivalent or better device to protect their 
employés from the known and obvions dangers of open guard rails 
and frogs. 

It is common knowledge that open guard rails and frogs are ex- 
tremely dangerous to the lives and limbs of railroad employés, and, 
if the courts are going to take it upon themselves to déclare as matter 
of law either that they should or should not be blocked,-then the rule 
prescribed by the courts should require them to be blocked. 

It is an impeachment of the intelligence and skill of railroad engi- 
neers and managers to say that they are not capable of devising any 
means of preventing or lessening the numerous fatal accidents result- 
ing to railroad brakemen and switchmen by the use of open guard 
rails and frogs, and our reason revolts and our humanity is shocked 
at the judicial déclaration that railroad companies are not required 
to do anything in that direction, not even so much as to use, in the 
language of Judge Taft, "a well-known safety device." 

It should be left to the jury, upon a considération of ail the évi- 
dence, to say whether the railroad company is guilty of culpable négli- 
gence in neglecting to provide, in the language of the Suprême Court, 
"such readily attainable appliances" as would lessen or prevent the 
danger. Juries, upon a considération of the évidence, are much more 
capable of deciding this question than judges, and besides, it is a 
question of fact which belongs to the domain of juries to décide. If 
in the beginning, instead of leaving thèse questions to the jury, wher& 
they rightfully belong, judges had taken it upon themselves to décide 
that railroad companies were not required to do this thing or that 
thing for the safety of their employés or passengers, or were not re- 
quired to operate their trains in this manner or that manner for a like 
purpose, there would to-day be small safety either for employés or 
passengers. It is mainly to the verdicts of juries we owe most of the 
improvements in appliances and methods of operating railroads which 
hâve lessened the danger» to their employés and passengers. 

Whenever it is made to appear to a railroad company that it costs 
more to pay the damages assessed against it by the verdicts of juries 
for maintaining a dangerous condition of its track or appliances than 
it would cost tO; substitute safe ones in their place, the substitution is 
quickly made. ; But, as long as courts hold as matter of law that 
what the witnesses in this case deçlafe to be "simply a dead trap" 
may be maintained with impunity and without incurring any pecuniary 
liability, the déath trap will remain and the slaughter go on. The dé- 
cision of the majority of the court makes human life in this circuit 
a cheaper commodity than lumber. It is perfectly certain from the evi- 
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dence in this case that the deceased brakeman would not hâve been 
killed had the guard rail been blocked. 

Whether it was culpable négligence in the défendant not to block 
its guard rails at the place where this accident occurred was a question 
of fact to be submitted to the jury, and not one of law to be deter- 
inined by this court. 



MONTGOMEKY COUNTY v. COCHRAN et al. 

(Circuit Court of Appeals, Fifth Circuit. March 3, 1903.) 

No. 1,205. 

1. Public Officers— Bonds— Liability fok "Fonds or Money" Received. 

In a statute providing that the proeeeds of certain county bonds should 
be paid to and kept by the county treasurer, and ttiat he shouid be "re- 
sponsible for the safe-keeping of ail of the proeeeds accruing from the 
sale of said bonds which may corne into his hands in hls officiai capaclty, 
the same as other county funds or money in his hands as such treasurer." 
the terms "proeeeds of sale" and "funds or money" are not limited in 
meaning to coin and bank bills, but include any other médium of payment 
authorlzed by gênerai commercial usage, and the treasurer is equally re- 
sponsible where he accepted a check glven by the purchaser, and re- 
ceipted for the same as the proeeeds of the bonds. 

8. Same— AccEPTANCE ov Check. 

By the statute of Alabama (Code 1896, § 3070), a county treasurer is 
required to give a bond "faithfuUy to discharge the dutles of such offlcs! 
during the time he continues therein or discharges any of the dutles 
thereof." He is also expressly made responsible on his bond for "his 
failure to perform or the Improper or neglectful performance of those 
duties Imposed by law." By a spécial act the board of revenue of a 
county of which défendant was treasurer was authorlzed to issue $100,000 
in bonds, and to use the proeeeds as therein directed. The act provlded 
that the proeeeds should be paid to and kept by the treasurer, who sUouId 
be responsible for the same as for other funds or money of the countj. 
After the board had accepted a bld for the bonds from a local bank, de- 
fendant accepted a check of such bank in payment, and receipted to the 
board for the amount as the proeeeds of the bonds on which they were 
delivered. Défendant deposited the check In the bank, having the same 
credited to hlmself as treastu-er, as a spécial fund. After a small part 
of the fund had been checked out by him in payment of warrants, the 
bank failed. Held, that the effect of the transaction was the same as 
though défendant had received coin or bank bills from the board as the 
proeeeds of the bonds, and had deposited the same, and that he was 
liable to the county on his bond as for conversion of the money, it being 
the law of the state that a gênerai deposlt of county funds in a bank by 
the treasurer is a conversion of the money. 

8. Same— INEGLECTFnL, Performance of Duty. 

Oonceding that défendant had no right to accept the check, and that 
not having actually received money he was not responsible for its safe- 
keeping, his acceptance of it and hls recelpting to the board for the pro- 
eeeds of the bonds, by reason of which they were issued and became obli- 
gations of the county, amounted to an Improper or neglectful performance 
of a duty imposed by law, and he and the surety on his bond were liable 
for the loss resulting to the county. 

In Error to the Circuit Court of the United States for the Middle 
District of Alabama. 

This suit was brought in the clty court of Montgomery, Ala., by the 
county of Montgomery against John J. Cochran, a citizen of Alabama, and the 
121 F.— 2 
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Fldellty' & Dépôslt Company of Marylan'dj à corporatioû chartered nnder the 
laws of Maryland. It was removed to the Circuit Court of the United 
States for the Mlddle District of Alabama on tlie application of tlie Fidelity 
& Deposlt Company on tlie ground of préjudice and local influencé. 116 Fed. 
985. The action is on Cochran's bond as treasurer of Montgjomèry county. 

On belng elected treasurer of Montgomery county, John J. Ooehran gave 
bond payable to the county for $120,000. The Fidelity & Deposlt Company 
of Maryland became bis only surety. The condition of the bond is, as pro- 
vided by statute (Code Ala. 189G, § 3070): "Now, If the said John J. Cochrau 
shall falthfully .discharge the duties of such office durlng the term he con- 
tinues therein, or discharges any of the duties thereof, then the above obliga- 
tion to be yold.^otherwlse to remain in full force and effect." , 

On September 1, 1900, Cochran, with approval of ' his surety, appolnted 
John P. Kohn his agent, deputy, or attorney in fact by a power of attorney, 
conferring on him power "to reeelve and recelpt for, in my name, ail moneys 
coming in ïny possession as treasurer of the county of Montgomery, Ala., and 
In my nàme, as treasurer, to pày out ail money requlred by law to be paid 
by me upon checks signed by the clerk of the board of revenue of said Mont- 
gomery county; and, further, to make reports, kéep ail books requlred by law 
to be made or kept by me as such county treasurer, and to do and perform 
ail acts and things I might la-wfully do in my own name as such county 
treasurer; and I bereby ratlfy and eonflrm ail the acts and things that may 
be done by the said John P. Kohn, actlng as my agent, under the authority 
of this power, as if the samè were done In person by myself ." 

John P. Kohn wa^ an employé of the banking house of Joslah Morris & 
■Go., whlch banking business was conductôd by P. M. Bllllng. On December 
13, 1900, the Législature passed an act to authorize the board of revenue of 
the county to Issue bonds of the county for an amount not to exceed $100,000 
for improving the public roads. Thé fourth section of the act provides "that 
the board of revenue of said county are hereby authorlzed to negotiate and 
sell such bonds as are issued by them by virtue of thls act, but said bonds 
shall not be sold for less than par (100 cents on the dollar), and the proceeds 
of said bonds shall be paid over to and kept by the treasurer of said county 
and applied to pay for the building of and improving the public roads of the 
county upoh a petttanent and well-considered System, and for erectlng 
bridges in said county; such use, payinent and application of said proceeds 
to be under the direction and by authority of said board of revenue of said 
«ounty of Montgomery, and the said county treasurer to bé responsible for the 
«afe-keeping of ail thé proceeds accriilng from the sale of said bonds, which 
may corne Into his hands in his officiai eapaclty, the same as for other county 
funds or money In his hands as such treasurer; and there shall be no com- 
missions paid said county treasurer for dlsbursing the funds aecrulng from 
the sale of the bonds named In thls act." Acts Ala. 1900-01, p. 703. 

TTnder the authority pf thls act, thé board Issued $100,000 of negotiable 
coupon bonds payable to bearer, ànd sold them January 8, 1901, to Joslah 
Morris & Co. for $111,109.58. The bonds were held byand under the control 
of the boardi Charles A. Allen véas the clerk of the board. Seeklng to ob- 
tain possession of the bonds, John P. Kohn tendered to the clerk of the board 
the check of Joslah Morris & Co. for $111,109.58 on the bank of Joslah 
Morris & Oo., and the clerk declined to reçoive the check for the bonds. 
Kohn then left the présence of the clerk, and later refurned, and presented to 
him this recelpt: 

"The State of Alabama, Montgornery County. 

"Office of County Treasurer, 

"No. 507, Montgomery, Ala,, Jan. 8th, 1901. 

"Eecelved from board of revenue of county $111,109.38, proceeds sale 
$100,000.00 bonds. John J. Cochran, County Treasurer, 

"By John P. Kohn, His Atty." 

On présentation of this recelpt, the bonds were delivered to John P. Kohn, 
who carried them to the banking house of Joslah Morris & Co., and delivered 
them to P. M. Billing. They were immediately sold, aM are outstanding 
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against the county. Kohn testifled as to the disposition of the checlî: "T 
indorsed the check, 'John J. Oochran, County Treasurer, by John P. Kohn, His 
Attorney in Fact,' and made ont a deposit slip for the amount of the checli 
to the crédit of 'John J. Cochran, County Treasurer, Road and Bridge Fund,' 
and turned the checli and deposit slip in to the receiving teller of the bank 
for him to make the entries, and the amount was accordingly credited to saUl 
Cochran as treasurer on the books of the bank as 'Road and Bridge Fund.' 
Nothing else was doue toward paying that check, except thèse entries. At 
the same time, as the attorney in fact of the said treasurer, Cochran, I made 
an entry on the cashbook of the county treasurer, charging said treasurer with 
said amount as received from the board of revenue as the proceeds of the 
sale of $100,000.00 of road and bridge bonds. No money actually passed as 
between said Josiah Morris & Co. and said board of revenue and said treas- 
urer, but the check was drawn, indorsed, and the amount placed to the crédit 
of the said Cochran, as I hâve stated. AU this occurred on the afternoon of 
the 8th of January, 1901." 

Seventeen days after thèse transactions, on January 25. 1901, the bank 
closed its doors, and remains suspended. Before the bank was closed, on aud 
after January 8th, warrants to the amount of $5,769.00, drawn by the treas- 
urer on the road and bridge fund, were paid at the bank. 

At the time the check was deposited the aetual amount of cash in bank was 
about $35,000. On the trial the plaintifE offered to prove that at the time the 
check was deposited the banking house of Josiah Morris & Co. liad, together 
with the cash on hand, avnilable assets in the bank and in New York sulti- 
cient to pay the checlc; but the court, after being informed by counsel fov 
plaintifl that they did not propose to prove that any money was actually set 
aside and separated from the other assets of the bank, so that the title 
thereto vested, on motion of the défendant excluded this évidence. The 
plaintifif further offered to prove that the bonds were immediately, upon their 
purchase by said Josiah Morris & Oo., sent to New ïork, and a casli crédit 
obtalned two days la ter on them of $95,000 by Josiah Morris & Co.; but the 
court, on motion of the défendants, excluded this testimony. On February 
12, 1901, Cochran made a report to the grand jury of the county showing that 
he had received from the sale of bonds $111,109.58; but this report was ex- 
cluded as évidence against the company, Cochran having testiaed that no 
money was actually received by him. 

It was agreed in open court that, at the time of the failure of Josiah 
Morris & Co., January 25, 1901, there was on deposit of the gênerai fund of 
the county, and two or three small spécial funds about which there is no 
dispute, not taklng into considération any of the proceeds of the sale of 
$100,000 of road and bridge bonds, the sum of $32,221.80, and the défendants 
admltted in open court that the plaintifC was entitled to recover in this action 
$32,221.80, together with the further sum of $4,648.12, the interest thereon 
maklng a total of $36.869.92. 

The Alabama statutes provide that the condition of officiai bonds shall be 
"faithfully to discharge the duties of such office during the time he continues 
therein or discharges any of the duties thereof." Code 1896, § 3070. "Every 
officiai bond is obligatory on the principal and sureties thereon: (1) For any 
breach of the condition during the time the officer continues in office, or dis- 
charges any of the duties thereof. (2) For the faithful discharge of any 
duties which may be required of such officer by any law passed subsequently 
to the exécution of such bond, although no such condition be expressed 
therein. (3) For the use and benefit of every person who is injured, as well 
by any wrongful act committed under eolor of his office, as by his failure 
to perform, or the improper or neglectful performance of those duties Im- 
posed by law." Id. § 3087. It is the duty of the county treasurer to recelve 
and keep the money of the county, and disburse the same according to law.'" 
Id. § 1429. 

The complaint, as amended, contained nine eounts. Each of them con- 
tained a statement of the material facts; in some of them a condensed state- 
ment, and in others a full and elaborate statement. The breach of the bond 
in the flrst five eounts and in the seventh count is the deposit of the money, 
the proceeds of the bonds, in bank, whereby It was lost. Thèse eounts sug- 



20 121 FEDERAL EEPOETER. 

gest the contention that the treasurer, by the deposit, had converted the fund, 
and that the conversion was a breach of the bond, and that, the money 
having been lost by the failure of the banlj, there was a breach of the under- 
talîing to safely Iseep the money. The sixth count avers that there was a 
breach of the bond, in this: that the treasurer represented that the purchase 
price of the bonds was paid to him as treasurer, when in fact no part thereof 
had been paid. The breach alleged in the eighth count is that the treasurer 
undertoolî to collect the checlj for the price of the bonds, and wrongfully 
failed to collect the same. The breach alleged in the nlnth count is the false 
report of the treasurer that he had the proceeds of the bonds. The court sus- 
tained demurrers to the sixth, seventh, eighth, and ninth counts. The ehief 
ground of demurrer was that the counts did net show that the treasurer 
had actually received the money. To the flrst flve counts of the déclaration 
the défendants filed pleas, setting up the fact that the treasurer had not 
actually received any money arlsing from the proceeds of the bonds, and 
claimlng that there was no breach of the bond, because no money was re- 
ceived by the treasurer. The plaintIfC demurred to the pleas, and the de- 
murrers were overruled. 

The court instructed the jury to find for the plaintIfC for $36,869.92, about 
which sum there was no controversy, but decided that the plaintiff was not 
entitled to a verdict for any part of the proceeds of the sale of the bonds. 
Exception was duly taken to this rullng, and to the refusai to give charges 
for the plaintiff involving the same question. The décisions of the court on 
the pleadings and on the instructions to the jury are assigned as error. 

William L. Martin (John G. Finley and Jesse F. Stallings, on the 
brieî), for plaintiff in error. 

Edgar H. dans (Thos. H. Watts, Alexander Troy, Thomas A. 
Whelan, Gordon McDonald, William W. Hill, and Willy C. Hill, 
on the brief), for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The foregoing facts show that Montgomery county has lost the 
price of $100,000 of its bonds. The treasurer and the surety on his 
bond, admitting that the former gave a receipt for the purchase money 
of the bonds and charged himself on his account with the same, claim 
that he cannot be held for a breach of his bond because he never 
actually received the price in coin or bank bills. It was not incum- 
bent on the treasurer, they contend, to safely keep the proceeds of 
the sale, because he never received them, and that as to the fund in 
question there could be no breach of the bond except failure to safely 
keep the fund. The plaintifï in error contends that the treasurer did 
receive the proceeds of sale, and that he failed to safely keep them. 

The défendants' position is based on section 4 of the act which au- 
thorized the issuance of the bonds. It is there provided that the board 
of revenue is authorized to sell the bonds, and that "the proceeds of 
said bonds shall be paid over to and kept by the treasurer of said 
county," and that the treasurer shall be "responsible for the safe- 
keeping of ail of the proceeds accruing from the sale of said bonds 
which may come into his hands in his officiai capacity, the same as 
other county funds or money in his hands as such treasurer." Acts 
Ala. 1900-01, p. 703. It is asserted by the défendants in error that 
it was the duty of the board of revenue to get the "proceeds of the 
bonds in such shape that when they paid them over the treasurer could 
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keep them until disbursement," and the keynote to the défense is that 
the treasurer had no right to receive anything but coin or bank bills 
as the proceeds of sale of the bonds. Thèse contentions dépend on 
the meaning of the act. Was it the intention of the Législature that 
no transactions with the board of revenue and the purchaser of the 
bonds and the treasurer should be permitted except by the use of coin 
or bank bills? The statute must be construed in the light of com- 
mercial usage and common knowledge of business transactions. The 
word "money," when used as in this statute, does not mean only 
coin and bank bills. "Such a construction," said Lyon, C. J., in State 
V. McFetridge, 84 Wis. 473, 515, 54 N. W. i, 10, 998, 20 L. R. A. 
223, "would be extremely technical, and is, we think, uncalled for. 
'Money' is a generic term, and may mean not only légal tender coin 
and currency, but also any other circulating médium, or any instru- 
ments or tokens in gênerai use in the commercial world as the repré- 
sentatives of value." And it was held that a certificate of deposit 
was money within the meaning of a statute. In Taylor v. Robinson 
(D. C.) 34 Fed. 681, Judge McCormick said: "The term 'money" 
is used to designate the whole volume of the médium of exchange 
recognized by the custom of merchants and the laws of the country, 
just as the term 'land' désignâtes ail real estate." In AUibone v. 
Ames, 9 S. D. 74, 81, 68 N. W. 165, 167, 33 L. R. A. 585, the court 
applies this définition to a certificate of deposit : "When the cer- 
tificate bf deposit was delivered to plaintiff, and accepted by him, it 
had ail the characteristics of money. Its return to the bank must be 
regarded as a deposit of that amount of currency. It was, the parties 
so treating it, precisely the same as if the treasurer had received the 
coin and again deposited it. To say that if a person deposits a draft 
or certificate of deposit with a bank, and receives crédit for the amount 
of it, he does not make a deposit of that amount, is simply absurd, 
in view of the modem methods of transacting business." 

And there are other authorities to the same effect, showing that 
the words "funds or money" and "proceeds of sale," as used in the 
act, should not be confined in their meaning to coin and bank bills. 
State V. Krug, 12 Wash. 288, 41 Pac. 126; Byrom v. Brandreth, 16 
L. R. Eq. Cases, 475 ; State v. Hill, 47 Neb. 456, 66 N. W. 541 ; 
People V. McKinney, 10 Mich. 55 ; Fork v. People, 16 Hun, 476. 

The use of checks, certificates of deposit, and other commercial 
instruments is so universal and so essential in large transactions that 
we cannot assume that the Législature of Alabama meant to forbid 
their use in the negotiation and sale of the bonds. If Josiah Morris 
& Co. had had the coin on hand to pay for the bonds in question, 
the transaction would hâve been conducted by the use of checks 
or certificates of deposit, and we think without any violation of the 
terms of the statute. If silver coin had been in bank as the basis 
of the transaction, its weight (about 6,546 pounds) would hâve made 
the use of checks or certificates necessary to conveniently complète 
the transaction. We think, therefore, that checks or certificates of 
deposit received in good faith by the board of revenue, and delivered 
to the treasurer, or delivered by direction of the board of revenue 
to the treasurer, would be "funds or money" or the "proceeds of 
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sale" of the bonds in the hands çf the treasurer. The check for tlie 
price of the bonds in the hands of the treasurer, he having receipted 
for the same as money, was "futids or money" in his hands, within 
the meaning of the statute. It was not his duty to keep the check, 
but to hâve it cashed, and to keep the coin or notes received on the 
check. In doing this, he shoul^ conform to the law of the state, 
and keep the coin or notes undef his actual personal control, as, for 
example, in his own safe, or on spécial deposit. It is conceded to be 
the settled law in Alabama that, if the check was money in the treas- 
urer's hands, it was a conversion of it to make a gênerai deposit of it 
in a bank. Alston v. State, 92 Ala. 124, 9 South. 732, 13 L. R. A. 
659. If there was reluctance in applying this rule generally to a de- 
posit in a solvent bank, it should be applied without question under 
the circumstances under which the treasurer deposited this fund. If 
the check was funds or money, within the meaning of the statute, 
that would seèm conclusive. But, if it was necessary that the check 
be collected before it became money, it is urged with great force that 
the efïect of the deposit of the check to the crédit of the treasurer 
was to collect the check. When the check was presented at the 
bank and accepted by crediting the amount of it to the treasurer, 
the efifect in law of the transaction was the same as if the amount of 
the check had been handed to the treasurer and by him returned 
to the bank. National Bank v. Burkhardt, 100 U. S. 689, 25 L. Ed. 
766; City National Bank v. Burns, 68 Ala. 267, 44 Am. Rep. 138; 
Zane on Banks & Banking, § 133. 

The condition of the bond sued on is that Cochran, the treasurer, 
"shall faithfully discharge the duties of such office during the time 
he continues therein or discharges any of the duties thereof." One 
of the treasurer's duties under the gênerai statute is to "receive and 
keep the money of the county and disburse the same according to 
law." Code Ala. 1896, § 1429. The act authorizing the bonds pro- 
vides that the proceeds of the bonds "shall be paid over to and kept 
by the treasurer," and applied as provided by the statute. Both by 
the gênerai statute and by the spécial act it is made the duty of the 
treasurer to receive the njoney arising from the sale of the bonds. 
If it be conceded that the act may be construed that the board of 
revenue was to sell the bonds, and first receive the proceeds of sale 
and pay them to the treasurer, there is nothing in the act to forbid 
the board to permit or require the price of the bonds to be paid 
directly to the treasurer by the purchaser, the bonds to be delivered 
to the purchaser on the production of the treasurer's receipt. So 
the purchaser's money reached the treasurer's hands, it is immaterial 
whether it passed actually through the hands of the board of revenue 
or not. The law clearly imposed two duties on the treasurer — first, 
to receive, and, second, to keep, the funds arising from the sale of 
the bonds. It would be a breach of the treasurer's bond for him to 
refuse to receive and receipt for money lawfully tendered to him. 
Tho condition of his bond is for the faithful discharge of his duties, 
which includes both the receiving and the keeping of the money. 
In the usuai course of business, it would be the treasurer's duty to 
receipt for money paid to him. The giving of a receipt for money 
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paid to him is one of his officiai duties, Acts Ala. 1888-89, p. 1050, 
§4- 

Having this power to receive and receipt for the funds arising 
from the sale of the bonds, he executed a receipt for $111,109.58, pro- 
ceeds of sale of bonds. Admit, for the purposes of the argument, 
that the contention hère is true, that he received no money but re- 
ceived only a "worthless check," and that there can be no breach of 
the bond for the failure to safely keep the money, would it not be a 
breach of the treasurer's bond for him to exécute the receipt alleging 
that he had received the money, when in fact he had not received it? 
We hâve seen that he is charged with the duty of both receiving 
and keeping the money. In Alabama, by express statute, the offi- 
cer's bond stands as an indemnity against "the improper or neglectful 
performance of those duties imposed by law." Code Ala. i8g6, § 
3087. This statute, before the adoption of the présent Code, to 
which it was transferred, was construed to extetid the liability of sure- 
ties on officiai bonds beyond that imposed by the common law. Rev. 
Code Ala. § 169 ; Kelly v. Moore, 51 Ala. 364. One of the objects 
of the statute was to> extend the remedy beyond those cases in which 
a wrong is donc in the discharge of the legitimate duties of the office, 
to those in which a wrong is done under color of office. Mason v. 
Crabtree, 71 Ala. 479. To receive a "worthless check" as money, 
receipting for it as money and charging the amount as cash upon 
his officiai accounts under such circumstances as to cause a loss to 
the county, would be, we think, to say the least of it, an improper 
and neglectful performance of duties imposed by law. And, aside 
from the statutes, at common law it is an error to suppose that the 
agreement to perform the duties of the office faithfully means merely 
that the incumbent will not willfully do any wrong act. It lias a 
stretch beyond this, and is broken by a neglect or by carelessness 
in the discharge of officiai duty as well as by an intentional mis- 
feasance. Mayor v. Evans, 31 N. J. Law, 342. 

In U. S. V. Girault, 11 How. 22, 13 L. Ed. 587, an action was 
brought on the officiai bond of Girault, a receiver of public money. 
The condition of the bond was that Girault should faithfully exécute 
and discharge the duties of his office as receiver of public moneys. 
The breach of the bond assigned was that Girault had received a 
large amount of the public money, which he had neglected and re- 
fused to pay to the government. The sureties pleaded that Girault 
gave receipts as receiver for money to the amount of $10,000, when 
in fact no money was paid to or received by him, and that this was 
the same money mentioned in the déclaration. After disposing of 
the question raised by demurrer to the plea, the court added: 

"The principle, however. upon which thèse pleas are founded, is as irnie- 
f ensible as the rule of pleading adopted for the purpose of setting it up. The 
condition of the bond is that Girault shall faithfully exécute and discharge 
the duties of his ofiBce as a receiver of publie moneys. The défendants hâve 
bound themselves for the fulfillment of thèse duties, and are, of course, re- 
sponsible for the very fraud committed upon the goremment by that ofBcer 
which is sought to be set up hère in bar of the action on the bond. As 
Girault would not be allowed to set up his own fraud for the purpose of dis- 
provlng the évidence of his Indebtedness, we do not see but that, upon the 
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same princlple, they should be estopped from setting it up as committed by 
onè for whose fidelity they bave become responsible." 

This case, we think, shows that the exécution of the receipts by 
Girâult when he had not recëived the money was a breach of his 
duty to faithfully exécute and discharge the duties of his office as a 
receiver of public moneys. If Girault was not Hable for the money 
because he had not recëived it, he was liable for executing the re- 
ceipts to the loss of the government in the amount thereof when in 
fact he had recëived no money. 

In Alston v. The State, 92 Ala. 124, 9 South. 732, 13 L. R. A. 659, 
the court dealt with a case in many respects like this one. It was an 
action by the state of Alàbama on the officiai bond of the probate 
judge. The suit was for money alleged to hâve been collected by the 
judge, who had recëived from one Morris his draft or check for the 
sum of $250 as state license tax for retail dealer. The draft was 
on the John McNab Bank, of the city of Eufaula, and on January 2d 
the judge deposited the draft in that bank, and the same was placed 
to the "crédit of A. H. Alston, Judge of Probate, License Money." 
The bank was of good repute, and had the confidence of the public. 
On March 3ist the bank made an assignment, and was closed. Alston 
demanded the money of the bank, but never recëived it. There was 
no law which authorized the probate judge to issue a license for a 
"worthless check." The facts showed that he never recëived any 
money. It does not appear that he ever saw or touched any money 
in référence to the transaction. He only recëived the check on a 
bank which turned out to be insolvent, and had the same placed 
to his crédit, as stated. The trial court instructed the jury to find 
a verdict for the plaintifï for the amount of the check, and the Alà- 
bama Suprême Court afïirmed the décision. Alston was in no better 
position from having recëived a bad check than he would hâve been 
if he had recëived the money. The court held that the deposit of 
the check under the circumstances was merely a gênerai deposit, and 
that the probate judge had no right to make such deposit of the 
state's funds. The resuit was that he was held liable just as if he had 
recëived the $250 in cash and deposited it in the bank. Alston, 
having accepted payment of the license money by the check of the 
licensee, and having had the same placed to his crédit, it does not 
seem to hâve occurred to the court that the check could be treated 
otherwise than as money in a suit on Alston's bond. It is admitted 
that this case would be in point if it were the treasurer's duty to col- 
lect. "It is clear," the learned çounsel admit, "that, if an officer 
is bound to collect as well as safely keep, he violâtes the duty of col- 
lecting in taking a check which is not aftefwards reahzed." But it 
is urged the case has no application, because the treasurer's only duty 
was to safely keèp the fund when paid to him. Alston, the probate 
judge, was not a collecter in the sensé that he was required to take 
active affirmative steps to collect. No statute required him to search 
for the licensee. The person intending to retail liquors applies to 
the probate judge for the license, and it is his duty to issue it only 
when the amount prescribed by the statute is paid to him. He is a 
collector only in the sensé that he is to receive the money. A simi- 
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lar duty, as we hâve shown, is imposed upon the treasurer as to the 
proceeds of the sale of the bonds. It is his duty to receive such pro- 
ceeds. The officiai bonds of the probate judge and county treasurer 
hâve the same conditions, and the same statute is applicable to in- 
crease their common-law liability. 

If the treasurer had received, instead of the check, bank bills, and 
had deposited them to his crédit, as he did the check, and had charged 
himself with the sum on his account as treasurer, causing the county 
the same loss as in this case, could he or his sureties, when called 
on for settlement, plead that the bills received and receipted for 
were in fact counterfeit, that the treasurer placed them to his crédit 
in bank, and that the bank had become insolvent? The same argu- 
ment could be made that is made hère, that the statute made his sure- 
ties responsible only for the safe-keeping of money, and that he had 
received no money. The counterfeit bills would be of less value than 
the check in question. Would such contention constitute a défense 
to be submitted to a jury? We think not; because, if the bills were 
genuine, the treasurer, having received and converted them, would 
be liable on his bond for the amount ; if they were not genuine bills, 
he would be liable for a neglectful or improper performance of offi- 
ciai duty in receiving them as genuine. In either case, there would 
be a plain breach of the bond. 

Public policy requires that every officer charged with the duty of 
receiving and keeping public money should be held to a strict ac- 
countability. He should be required to exercise the highest degree of 
vigilance. When loss has fallen on the public through his ofhcial 
acts, he should not be permitted to avoid responsibility by averments 
of the improper or neglectful performance of duties imposed on him 
by law. To permit such défenses would open the door to frauds 
which might be practiced with impunity. The treasurer or other 
depositary could lay his plans and arrange his proofs to make good 
the défense of his sureties by impeaching his own officiai acts. His 
own neglect or fraud would become their défense. The condition of 
the treasurer's bond and considérations of public policy both forbid 
such défense. Murfree on Officiai Bonds, § 694. The Suprême 
Court has held that a custodian of public money could not défend 
on the ground that the money was stolen (U. S. v. Prescott, 3 How. 
578, II L. Ed. 734); nor that he had been robbed of it (Boyden v. 
U. S., 13 Wall. 17, 20 L. Ed. 527); nor that the notes had been 
accidentally destroyed by fîre (Smythe v. U. S. [decided Jan. 26, 

1903] 23 Sup. Ct. 279, 47 Iv. Ed. ). In the last case the sureties 

on the bond of the custodian of the money were held for the face value 
of the burnt notes, although they were merely the government's 
promises to pay. This harsh conclusion was reached by a divided 
court, butis upheld by reason and a sound pubhc policy, for a différent 
conclusion would unduly encourage such fires. 

It is true that the obligation of the (surety is subject to the strict- 
est interprétation, and that his liability must be found within the 
terms of his contract; but where the bond is for the faithful dis- 
charge of officiai duty, and stands as indemnity against its improper 
or neglectful performance, and a loss occurs by failure to discharge 
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such duty, or, from a wrongful act done by virtue and authority of the 
office, such failure and suçh act are witliin the very reason and pur- 
pose of the law requiring officiai bonds. 

When the board by its derk declined to receive the check, it was 
withdrawn, and later the treasurer's receipt for the price of the 
bonds was presented. It was then that the bonds were dehvered. 
It is contended that the clerk of the board knew that the treasurer 
had received only the check. That does not change the resuit. If 
the exécution of the receipt for the check as for cash and the use of 
it as proved was a breach of the treasurer*s bond, the fact that the 
board or its clerk was also guilty of négligence or of some breach 
of duty wpuld not aflford a défense to the treasurer. The county 
entered into no contract with the treasurer that its officers would per- 
forai their duty, and it is not bound by their neglect. Hart v. U. S., 
95 U. S. 316, 24 L. Ed. 479; Jackson Co. v. Derrick, 117 Ala. 348, 
23 South. 193. If the treasurer and the clerk wrongfully combined 
to do just what was done, knowing the ultimate resuit ôf loss to the 
county, such acts would not be the less a breach of the bond of the 
former. The culpability of one of the plaintiff's agents or officers 
could not excuse or justify the improper or neglectful performance 
of duty by another. 

The rulings of the Circuit Court are in conflict with the views we 
hâve expressed. The judgment, therefore, must be reversed, and the 
cause remanded, with instructions to grant a new trial. 
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1. Equitable Liens— Advancks to bb Repaid bt Bhipments — Iksolvenct of 

BOBHOWKE BBFORE SHIPMENT. 

Interveners made advances to défendant corporation, whlcli was oper- 
ating a central sugar reflnery and a number of plantations, to enable 
it to carry on Its business througb the season, under a written contract 
by wbich the Company agreed to ship ail sugar products made at ita 
reflnery to interveners, who were to apply the proceeds in payment of 
the advances. Such advances, however, largely exceeded the amount 
called for by the contract. What sugar was shipped from the refinery 
was shipped to interveners, but, owing to a scarcity of cars, it accnmu- 
lated in the reflnery, and a quantity remalned there at the time of the 
appolntment of a receiver for the company. Eeld, that interveners were 
entitled to an équitable lien upon the sugar so remaining in the hands 
of the receiver, as against gênerai creditors, under the maxim that eq- 
uity regards that as done whlch ought to be done. 

2. Same— Exclusion by Statctory Liens— Law of Louisiana. 

The, law of Louisiana, although It makcs no provision for liens aside 
from contractual privilèges and mortgages, does not preclude the al- 
lowance and enforcement of an équitable lien by a fédéral court. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Edward Rightor, for appellants. 

John Clegg and L,amar C. Quintero, for appellees. 
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Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. On the i8th day of January, 1902, 
tlie Caffery Central Sugar Refmery & Railroad Company was placed 
in the hands of a receiver on pétition o£ a bondholder, without oppo- 
sition on the part of the défendant company. The company had 
operated at Franklin, La., in the sugar country, in the parish of St. 
Mary, what is known in Louisiana as a "Central Refinery." Its main 
business consisted of buying sugar cane from the outlying planta- 
tions, and manufacturing it into sugar and molasses. It also ap- 
pears to hâve operated three plantations — the Peoples, Poster, and 
Starling places. After the receiver had taken charge of the prop- 
erty, the appellees, Delgado & Co., filed their intervening pétition m 
the cause, which intervening pétition was as follows : 

"The pétition of intervention of Samuel Delgado and Isaac Delgado, and 
the commercial copartnersliip composed of the aforesaid persons, ail résidents 
of the City of New Orléans, state of Louisiana, witli respect shows: That 
the Caffery Central Sugar Keflnery and Railroad Company, Limited, is 
justly indehted to them in the sum of ninety-eight thousand four hundred 
and sixty (598,460.15) dollars and fifteen cents, for this, to wit: That dur- 
ing the year 1901, and for the purpose of enahling the aforesaid défendants 
to make Its crops and to manufacture the same into sugar and molasstis. 
your petitioners, Interveners, advanced and paid them large sums of money, 
which sums are entitled to a crédit for the proceeds of certain sugars sold; 
that there Is now due your petitioners for advanees made as aforesaid, after 
deducting the crédits that ought to he allowed, the sum of ninety-eight 
thousand four hundred and sixty and i^/ioo dollars, ail of which more fuUy 
appears by the annexed detailed statement of account, which is made a 
part hereof, and Is marked 'Exhihit A.' Your petitioners show that this 
sum and thèse advanees thus made were made upon the spécial lien and 
privilège granted to your petitioners by agreement and contract made on the 
13th day of February, 1901, in the city of New Orléans, by and between 
your petitioners and the said défendant company, wherein the aforesaid com- 
pany agreed and stipulated for the advanees to be made, the rate of Inter- 
est being six per cent, from the dates of payments of drafts drawn by the 
président of the said défendant company, and stipulating further that, in 
order to seeure your petitioners for the advanees made, the said défendant 
company agreed ancl bound Itself to ship ail sugars produced by It, or pro- 
duced under its direction, to your petitioners, and did specially pledge the 
said crops and sugars to your petitioners, granting them spécial lien and 
privilège upon ail sugars, syrups, and molasses produced by said défendant 
company. Your petitioners show that they hâve a lien and privilège granted 
them by law as furnishers of supplies, and by virtue of the provisions of 
article 3217 of the Eevised Civil Code of Louisiana. Petitioners further show 
that they hâve a lien and privilège granted them by law arising by virtue 
of their performance of their agreement made on the 13th day of February, 
1901, as hereinbefore set out, which agreement is hereto annexed and made 
a part hereof, and marljed 'Exhibit B.' Your petitioners show that during 
the year 1901 the défendant, with and by means of the aforesaid advanees 
made, grew certain crops of sugar cane in the parlshes of St. Mary and 
Iberia, state of Louisiana, on its own account; and that the said défendant 
company loaned and advanCed to its tenants and to other cane growers 
sums of money advanced to it by petitioners, in order that thèse persons 
might be able to cultivate and harvest the crops of cane, and to grind and 
manufacture the same into sugar and molasses at the mill and factory of 
the défendant company. Your petitioners further show that they are en- 
titled to a spécial lien and privilège on the crops of sugars, syrups, and mo- 
lasses and the proceeds thereof, and are entitled to be paid by préférence 
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over ail others ont of the proceeds of the sales of ail thèse sugars, syrups, 
and molasses made by the said Caffery Central Sugar Refinery and Railroad 
Company, Limited, during the year or season of 1901. Your petitioners show 
that thèse sugars, syrups, and molasses manufaetured during the year 1901, 
and during the season known as the season of 1901, out of the cane grown 
during the year 1901, are now In the factory or sugar house of the said de- 
fendant Company, in the parish of St. Mary, or in the course of shipment, 
or in the elty of New Orléans; that the same has been taken possession 
of by A. G. Brice, appointed receiver by the judge of this court, and are 
by him held subject to the order and disposition of this court. Your peti- 
tioners show that they are entitled to be paidvthe proceeds of thèse sugars, 
syrups, and molasses, upon which they hâve a' lien and privilège, as fast 
as the same are realized or received by the receiver aforesaid, until the 
amount aforesaid, advanced for the growing and manufacture of said sugars, 
shall hâve been paid to your petitioners. Wherefore, the premises coiisid- 
ered, your petitioners pray leave to file this intervention, and that the same 
be ordered flled and heard, and that upon hearing there be judgment in 
favor of your petitioners, ordering and decreeing that A. G. Brice. Esq., re- 
ceiver, pay to your petitioners out of the proceeds of any and ail sugars, 
syrups, and molasses by him received, belng the property of tlie Oalïery 
Central Sugar Keflnery and Railroad Company, Limited, grown and mitde 
during the year 1901, or season of 1901, the sum of ninety-eight tliousand 
four hundred and sixty and i5/j„o dollars, or so much thereof as may be 
due to your petitioners after hearing, and that he be ordered and required 
to pay the sums over as fast and as soon as the same may corne into his 
hands; and that A. G. Brice, Esq., the receiver, be ordered to hold sépara te 
and part from ail other funds, the proceeds of ail sugars, syrups, and mo- 
lasses that hâve come or may come into his hands as receiver of said de- 
fendant Company, subject to the privilèges, liens, and pledge of your peti- 
tioners, and until the further order of this court. Petitioners also pray for 
ail snch further orders in the pemises as may be necessary to fully protect 
their rlghts, and as justice and right may require, and for ail gênerai relief." 

Annexed to this pétition was the contract between Delgado Sr 
Company and the Caffery Central Sugar Refinery & Railroad Com- 
pany, Limited, which was as follows: 

"This agreement entered into this ISth day of February, 1901. In the Cif.v 
of New Orléans, State of Louisiana, by and between The CafCery Central 
Sugar Refinery and Railroad Company, Limited, party of the first part, herein 
represented by H. Chapman, Esq,, its gênerai manager, duly authorized by 
its board of dlrectors at a meeting of said board held on Saturday, January 
26th, 1901; and Messrs Delgado and Oo., a commercial- flrm of the City of 
New Orléans, La., party of the second part — ^Witnesseth: 

"Whereas, the said party of the flrst part requires and will require through- 
out the sugar season of 1901 advances, or ioans of money to the extent of 
eighty thcusand (80,000) dollars, and whereas, the said Delgado and Com- 
pany, party of the second part, is wîUing to make said advances or Ioans 
of money, therefore, It Is hereby agreed and understood: 

"^hat the said Delgado & Co., party of the second part, shall honor and 
pay ail drafts drawn on said Delgado & Company by the CafCery Central 
Sugar Refinery and Railroad Company, Limited, party of the first part, 
through its gênerai manager, H. Chapman, or any other duly authorized offl- 
eer of said Company, to the extent of eighty thousand (80,000) dollars, and 
shall charge interest on the amount of said drafts at the rate of six per 
cent, per annum from the respective dates of the payment of said drafts, 
and in order to secure said Delgado & Co., party of the second part, for the 
amount of said ioans or advances, they shall retaIn the first mortgage gold 
bonds of the Caffery Central Sugar Refinery and Railroad Company, Limited, 
and of the Franklin and Abbevllle Railroad Co., to the extent of thirty- 
seven thousand (37,000) dollars now held by them, and the said party of the 
first part agrées to ship to said Delgado & Co. ail sugars produced by it, 
or produced under Its direction, and the said party of the flrst part does 
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hereby grant unto the party of the second part a spécial lien and privilège 
on ail of the sald sugar produced." 

On the ist day of February this intervening pétition was by the 
judge of the circuit court referred to William Grant, Esq., as spécial 
master, for examination and report. On the hearing betore the spé- 
cial master the following facts developed: That Delgado & Ce, by 
the written contract annexed to their pétition, contracted to advance 
the Cafïery Company the sum of $80,000, but without specifying for 
what purpose it was to be used. They, however, in fact advanced 
$299,074.66, as the same was required by the Cafïery Company to en- 
able it to cultivate its plantations and to purchase cane and to carry 
on the opérations of the refinery. The contract specially provided 
that ail the sugar and molasses manufactured should be shipped to 
Delgado & Co. With the exception of some small supplies advanced 
by other parties, they furnished ail the funds used in conducting 
the opérations of the Cafïery Company from the beginning of 1901 
to the date of the appointment of the receiver, January 19, 1902. 
During this period they received and sold ail of the manufactured 
product of the refinery, from which they reaUzed the net sum oi 
$207,645.06. It appears further that while the amount agreed to be 
advanced by Delgado & Co. in the contract was $80,000, this stipu- 
lation was, by the tacit consent of both parties, disregarded. The 
Cafïery Company continued to dravv drafts against Delgado & Co., 
which they paid up to the sum of $299,074.66. The évidence shows, 
and the spécial master so found, that this large sum was advanced 
upon the stipulation on the part of Cafïery & Co. to ship to Delgado 
& Co. ail the sugar produced by the factory. It appears further that 
a considérable amount of sugar was on hand at the factory at the 
time the receiver was appointed, and of which he took possession, 
and the reason the sugar was not in the hands of Delgado & Co. 
was on account of the scarcity of cars on the Southern Pacific Rail- 
roâd, over which the sugar should hâve been shipped. The first 
claim before the spécial master seems to hâve been that Delgado & 
Co., under the laws of Louisiana, were entitled to a contract lien 
under an act of the Législature of Louisiana of 1874, and, further, 
to a "privilège" or priority of payment under the statutes of Louisiana. 
Whatever may hâve been true as to this, the spécial master found 
that any such right was extinguished by the amount realized by Del- 
gado & Co. from sugar shipped to them by the Cafïery Company, 
viz,, $207,645.06. The question then arose — and upon that the case 
is now before this court — as to whether, under the facts of this case, 
and under the law and équitable principles applicable thereto, Delgado 
& Co. are entitled to an équitable lien giving them a priority of pay- 
ment over gênerai creditors out of the proceeds of sugar manu- 
factured by the Cafïery Company, and which went into the hands of 
the receiver and was sold by him, for the balance of their claim of 
$91,429.60. 

This présents a most interesting question, and one not free from 
difificulty. It would be proper to inquire, first, whether, under the 
peculiar facts and circumstances of this case, Delgado & Co. woukl 
be entitled in a fédéral court, enforcing its own doctrine on the sub- 
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ject, and the doctrine generally recognized in the United States, to 
an équitable lien. 

In Ketchum v. St. Louis, loi U. S. 306, 25 L. Ed. 999, the doc- 
trine is thus stated (syllabus) : 

"(3) Where a debtor, by an agreement with a creditor, sets apart a flxed 
portion of a spécifie fund in the hands, or to corne iiito the liands. of an- 
other person, whom he directs to pay it to tlie creditor, the agreement is, 
when assented to by such person, an appropriation, binding upon the parties 
and ail who, having notice, subsequently clalm under the debtor an interest 
in the fund. 

"(4) A party may, by agreement, create a charge or claim in the nature 
of a lien on real as well as personal property whereof he is the owner or in 
possession, and the court of equity will enforce against him, and volunteers 
or claimants under him with notice of the agre'ement." 

In the case of Hauselt v. Harrison, 105 U. S. 401, 26 L. Ed. 1075, 
the creditor had advanced money for the purpose of purchasing 
skins to be tanned and finished. The case differs from this in the 
spécial respect that the creditor had obtained possession of the prop- 
erty on which he claimed an équitable lien, by reason of niaking 
advances to purchase the same. But the discussion of the case by 
Mr. Justice Matthews in the opinion is quite applicable to the case 
at bar. 

In Walker v. Brown, 165 U. S. 654, 17 Sup. Ct. 453, 41 L. Ed. 
865, Mr. Justice White, delivering the opinion of the court, states 
the doctrine (quoting from Pomeroy Eq. Jurisp. vol. 3, par. 1235) 
as follows: 

"The doctrine may be stated, in its most gênerai form, that every express 
executory agreement in writing, whereby the contracting party sufflciently 
indicates an intention to make some particular property, real or personal, 
or fund, therein deseribed or identified, a security for a debt or other obli- 
gation, or whereby the party promises to convey or assign or transfer the 
property so Indicated, which is enforceable against the property in the 
hands, not only of the original contractor, but of his heirs, administrators, 
executors, voluntary assignées, and purchasers or incumbrancers with notice. 
• * » Tiig ultimate grounds and motives of this doctrine are explainéd 
in the precedlng section; but the doctrine itself is clearly an application 
of the maxim, 'Equity regards as done that which ought to be done.' " 

The spécial master to whom this case was referred in the Circuit 
Court filed an able report, which, so far as it deals with this particular 
question, will appear from the following extract: 

"Delgado & Company, having failed in establishing a statutory privilège 
for supplies furnished the Caffery Company, now claim an équitable lien ou 
the product of the refinery in the hands of the receiver for the balance due 
on their account. It appears from the contract dated February 13, 1901, 
attached to their pétition of intervention, offered In évidence, that the Caffery 
Company required, throughout the sugar season of that year, advances or 
loana of money, to the extent of $80,000, which Delgpdo & Company declared 
they were willing to make; the Cafïery Company stipulating to ship to 
Delgado & Company ail sugars produced by it, granting them a spécial lien 
and privilège on ail said sugar produced. The contract is brief and some- 
what unskillfully drawn, as is usually the case in agreements made between 
business men, but It sufflciently establishes the true relation between the 
parties, which was that of factor and client. The amount agreed to be ad- 
vanced was $80,000, but the limit as to the amount agreed to be ad- 
vanced seems, by tacit consent, to hâve been disregarded by both parties, 
for the CafCery Company continued to draw drafts against Delgado & Com- 
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pany for further advances, wMch they pald, up to the sum of $29&,074.66. 
That this enormous amount was advanced by Delgado & Company on the 
faith of the stipulation to shlp to them for their relmbursement ail the sugar 
produced by the factory is too obvious to require argument. From the terms 
of the contraet, the situation of the parties, their relation with each other, 
and ail the surrounding circumstances, the Inévitable conclusion must be 
drawn that the Cafïery Company intended to bind itself to ship ail the 
sugar it expected to manufacture from the crop of 1901 to Delgado & Com- 
pany, to be by them sold, with authority to apply the proceeds to the pay- 
ment of the amount due them on account, as Act No. 66 of 1874 would apply 
then, under such circumstances, the second and third sections of which 
créâtes a right of pledge in favor of the consignée for any balance of accounl 
due him from the tlme the blll of lading is put in the mail. The question, 
therefore, is whether the contraet of the CafCery Company, by which it cov- 
enanted to shlp to Delgado & Company ail the sugar produced by it, should 
not be considered and treated by a court of equity as an existing pledge 
or équitable lien, under the maxim that equity considers that as done which 
ought to be done." 

The spécial master then cites Walker v. Brown, supra, and the 
extract from Pomeroy's Equity Jurisprudence approved by the court 
in tliat case, and proceeds: 

"Commenting on the character of proof necessary to bring a case withlu 
the rule, the court says: *It is clear that if the express intention of the 
parties was to create an équitable lien, or if such intention arises by nec- 
essary implication from the terms of the agreement, construed with référence 
to the situation of the parties at the time of the contraet, and by the at- 
tendant circumstances, such équitable lien will be implied by a court of 
equity.' In Ee Strand Music Hall Co., 3 DeG., J. & S. 147, cited by the 
Suprême Court in Ketchem v. St. Louis, 101 U. S. 306, 25 D. Ed. 999, the 
court laid down the rule that where it appears it was intended to create a 
charge, and the parties who intended to create it had the power to do so, 
the court will give effect to the Intention, notwithstanding any mistalie which 
the parties may hâve made in attempting to effect it. 

"The fact that the sugar was not promptly shipped to Delgado & Company 
after its manufacture, but was allowed to remain at the reflnery at BVanklin 
until after the receiver was appointed, is urged as a circumstance which 
repels the presumption that the money in this case was advanced on the faith 
of any agreement that they were to be reimbursed from the sale of the 
sugar. But whatever force this fact might ordinarily hâve is done away 
with by the explanations given by Mr. Isaac Delgado, who says that In the 
fall of that year, when the reflnery commenced grinding, sugar accumulated, 
and the Caffery Company would want more money and ask for payment of 
drafts, promising to ship the sugar by the Southern Pacific R. R., but owing 
to the scarcity of cars the sugar would not corne for one or tvo weeks. The 
manager would state that he was using hls best efforts to get the sugar down 
to pay drafts. Delgado & Company would hesitate to pay the drafts unless 
they had a promise to ship sugar to repay them, but that shipments were 
delayed by the scarcity of cars: 

"The case of Express Oo. v. Railroad Co., 99 TJ. S. 191, 25 L, Ed. 319, does 
not confllct with the doctrine of the court in Walker v. Brown, as has been 
suggested. In that case an équitable lien was sought to be enforced upon 
the property of a railroad company in the hands of a receiver, appointed for 
the beneflt of mortgage creditors who do not appear to hâve notice of the 
asserted lien; and it may be coneeded that as to such créditer the lien could 
not be enforced under the rule established in the case of Walker v. Bi'own. 
There is no confllct between the two cases, but, if there is, the décision in the 
latter case must prevail. 

"I conclude that Delgado & Company are entitled to the équitable lien 
claimed by them in this case, and nave included them in Schedule D, hereto 
annexed, as entitled to be paid out of the proceeds of the cane manufactured 
In the Caffery Reflnery, by préférence over ordinary creditors." 
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The spécial master seems to hâve assumed that, if an équitable lien 
existed m fâvor of Delgado & Co., it would be enforced in this case, 
as it would elsewhere, although arising in Louisiana. It is contend- 
ed, by the creditors opposing Delgado & Co.'s lien, that the law of 
Louisiana is prohibitive in this respect: that unless the créditer has 
a contractual lien or privilège under the laws of the state he can 
hâve no other lien or priority of payment. They contend that an 
équitable lien which would arise elsewhere by reason of a contract, 
express or implied, betwCen the parties, has no existence in the state 
of Louisiana, and that a fédéral court sitting in Louisiana will not 
recognize or enforce such a lien. Unquestionably, équitable relief, 
generally speaking, will be granted in Louisiana in proper cases. 

Article 21 of the Civil Code of Louisiana is as foUows : 

"In ail civil matters, -wliere tbere is Ho express law, the judge is bound to 
proceed and décide according to equity. To décide equitably, an appeal is to 
be made to natural law and reason, or received usages, where positive law 
is silent." 

A portion of article 1965 of the Civil Code is in thèse words : 
<•• • * when the law of the land, and tliat which the parties bave 
made for themselves by their contract, are silent, courts must apply thèse 
princlples to détermine what ought to be incidents to a contract, which are 
requlred by equity." 

In Wheeler v. Insurance Company, ici U. S. 439, 25 L. Ed. 1055, 
taken to the Suprême Court on appeal from the Circuit Court of 
the United States for the District of Louisiana, the case was, as is 
this, in ail respects a Louisiana one. One firm of factors had taken 
out insurance on the buildings, gin house, machinery, and cotton of a 
planter to secure an indebtedness by the planter to the factor. The 
property was burned, and the insurance was more than sufïîcient to 
pay the debt of the lirm of factors who had taken out the insurance, 
Another firm of factors had transferred to the appellant Wheeler 
certain mortgages which they held on the property which had been 
covered by the insurance, and he, as transférée of the niortgagees, 
claimed an équitable lien on the overplus in the hands of the insur- 
ance Company. On this branch of the case, the Suprême Court, in 
an opinion by Mr. Justice Bradley, said: 

"But as the debt due 1.^ Johnson & Goodrich will not exhaust the whole 
amount of insurance, and as the balance rightfuUy belongs to Green, the 
question arises whether, as to that balance, the claim of the appellants is not 
maintaina'ole. It is undoubtedly the gênerai rule that a mortgagee has no 
right to the benefit of a policy talien out by the mortgagor, unless it is as- 
signed to hlm. Carter v. Kockett, 8 Eaige, 437. But it is settled by many 
décisions In this eountry that, if the mortgagor is bound by covenant or other- 
wise to Insure the mortgaged premises for the better securlty of the mortgage, 
the latter will hâve an équitable lien ujpon the money due on the policy taken 
out by the mortgagor to the extent o( the mortgagee's interest in the property 
destroyed. Thomas' Adm'rs v. Vonkapff's Ex'rs, 6 Gill & J. 372; note to 3 
Kent, Corn. 376; Angell, Pire and Life Insurance, § 424, and cases there clted. 
And this equity exists, although the contract provides that, in case of the 
mortgagor's failing to procure and assign such Insurance, the mortgagee may 
procure it at the mortgagor's expense. Nichols v. Baxter et al., 5 R. I. 491. 
Of course, the mortgagee's equity will be governed by the scope and object 
of the agreement; as, if the agreement be to insure for a certain amount, the 
equity will not apply beyond that amount, and, as its object is to afCord befter 
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seeurity for the payment of the debt, it will not be enforced farther than is 
necessary for such seeurity; if the debt is abundantly secured by the property 
•whieh remains liable to the mortgage, a court of chancery would properly 
décline to enforce It. The présent case, however, is not embarrassed by any 
questions of this sort. The appellants bave proceeded to sell the immovable 
property mortgaged, which did not more than satisfy the flrst mortgage; and 
the amount of insurance money remaining after satisfying the claim of John- 
son & Goodrich is less than the Insurance stipulated for in the mortgages. 
The équitable doctrine upon which the appellants' claim is founded un- 
doubtedly obtains In Louisiana. It is derived from the principles of the civil 
law, which Is the basis of the Civil Code of that state; and it is supported 
by the authoritles cited from the Louisiana Reports. See Civ. Code, La. art. 
1965; Williams v. Winchester, 7 Mart. (N. S.) 22; Oitlzens' Bank v. Dugue 
and Louisiana State Bank, 5 La. Ann. 12; Braden v. Louisiana Insurance Co., 
1 La. 220 [20 Am. Dec. 277]." 

While it is true, as claimed by counsel for appellants in the case at' 
bar, that the facts of that case are dififerent from the facts in this, 
we are unable to see why, in principle, the cases are not alike. If 
an équitable lien would exist and be enforced in the case cited, we are 
wholly unable to see why it should not exist and be enforced in the 
case now before the court. 

In the case of Burdon Sugar Refining Co. v. Payne, 167 U. S. 127, 
17 Sup. Ct. 754, 42 L. Ed. 105, in the opinion by the chief justice 
(page 147, 167 U. S., page 758, 17 Sup. Ct., 42 L. Ed. 105) on the 
précise question now before the court, this was said: 

"If it was within the power of the contracting parties to create an équitable 
lien upon the bounty coUected, the terms of the contract effectuated that pur- 
pose. Walker v. Brown, 165 U. S. 654, 17 Sup. Ot. 453, 41 L. Ed. 865, and cases 
cited. The right of the parties, however, by the contract, to create an équitable 
lien, and the power of a court of equity to enforce such lien, is denied upon the 
ground that as, by the provisions of the law of Louisiana, equality of distri- 
bution is the rule among credltors, and préférences can only resuit from priv- 
ilèges and mortgages, and as the subject-matter from which the lien hère 
arose was not one of the cases to which the law of Louisiana gives a privilège, 
therefore an équitable lien could not be created by contract or enforced in 
violation of the terms of the statutes of Louisiana. But, without passing on 
tbe correctness of this proposition, we thlnk it bas no relation to the matter 
under considération. • * * xhe right to coUect the bounty having arlsen 
from a law of the United States, and the provisions of that law creatlng a 
necessary relation between the grower and the manufacturer, making them, 
in effect, joint producers of the sugar, the right to the équitable lien stipulated 
by the contract was not controlled by the provisions of the local law of 
Louisiana, even although as a gênerai rule — and in regard to this we express 
no opinion — the effect of that law would be to deprive contracting parties, 
except when expressly allowed, of the right to contract for an équitable lien, 
and to deny to courts of equity the power to enforce the same." 

The most that can be said for this case is that the question now un- 
der considération is left by the Suprême Court an open one. 

Counsel for appellants has cited us in his brief, and alluded in oral 
argument, to quite a number of cases decided by the Suprême Court 
of Louisiana, which it is urged support his contention that an équi- 
table lien, as claimed in this case and as has been herein discussed, 
is unknown to the law of Louisiana. We hâve examined the cases 
cited, and are unable to see that they support his contention. In- 
deed, some of the cases, we think, may be regarded as sustaining a 
contrary view. 
121 F.— 3 



34 121 FEDERAL REPORTER. 

It is contended for the appellants that the pleadings in the case, 
namely, the intervening pétition of Delgado & Co., as above set 
forth, did not set up the right of the interveners to an équitable lien, 
or pray for the allowance of the same in such terms as would justify 
the master in granting it. We hâve had some difHculty on this ques- 
tion, but we think, inasmuch as the pétition set out ail the neces- 
sary facts, and contained substantially a prayer for priority of pay- 
ment, that it is sufïicient, particularly as it would certainly hâve been 
amendable, and the only efïect of sending the case back upon that 
ground, having expressed the views we hâve on the merits, would 
be that the pétition would then be amended, and the same resuit 
follow. 

It results from the foregoing that there was no error in the action 
of the Circuit Court in overruling the exceptions to the master's re- 
port, which report granted to Delgado & Co., under the facts and 
circumstànces of this case, an équitable Hen, to be paid out of the 
proceec^s of the cane manufactured in the Caffery Refinery by préfér- 
ence over ordinary creditors. 

The judgment of the Circuit Court is therefore affirmed. 



S. JARVrS ADAMS CO. v. KNAPP. 

(Circuit Court of Appeals, Sixth Circuit. March 3, 1903.) 

No. 1,133. 

1. CONTBACT IN ReSTRAINT OF TrADE— CûNSIDERATION. 

Where an employé of a corporation, on leaving its service, was entitled 
under his contract of employaient to rights in certain stock of the Com- 
pany, held for his beneflt, but the estent of hIs interest in the stock de- 
pended upon whether or not he left the company for the purpose ol en- 
gaging in a competing business, the payment to him by the company of 
a sum in excess of that to which he would hâve been entitled if he left 
for such purpose is a sufflclent considération for an agreement by him 
not to enter into a competing business or to disclose its secret processes. 

2. Same — Validity — Agrbkmbnt as Incidentai, to Sai,b of Property. 

An employé of a corporation on leaving its service had the right, under 
his contract of employment, to purchase a certain amount of stock which 
was held for his beneflt, and upon the priée of which divldends had been 
credited to him. Held, that a contract by which, in considération of the 
payment to him of a sum of money, he surrendered his Interest in the 
stock and his right to purchase the same, and agreed that for 10 years 
he would not engage in a competing business, nor disclose, use, or sell 
the secret processes used by the corporation in its business, was valid, 
the agreement in restraint of compétition being for the protection of the 
value of the stock the équitable title to which he sold to the corporation. 
S, Eqtjity Pleading — Supficiency of Bill— Allégation of Business Secrets. 

A bill to enjoln the use by défendant, in violation of a contract, of 
proeesses and methods used by complalnant in its manufacturing busi- 
ness, sufflclently allèges thelr character as business secrets, as against 
a gênerai demurrer for want of equlty, where it allèges that they were 
not generally known or understood by other manufacturera or by the 
publie, and that défendant acquired his knowledge of them whlîe an 
employé of complalnant and its predecessor, and where it also sets out 
the contract, by which défendant agreed not to diselose such processes 
and methods to others. 
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Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

The appellant, who was complainant In tlie court below, filed this bill for 
the purpose of obtaining an injunction restraining the défendant from manu- 
facturing and selling, within the United States and east of Denver, Colo., 
certain spécial metalUc castings described therein, and from using the pro- 
cesses used by the complainant in the manufacture of such castings, and 
for an accounting of prevlous manufacture and sales. The défendant de- 
murred to the bill. The demurrer was sustained, and the bill dismissed. 

The blU allèges, in substance, the foUowing facts: In September, 1899, 
and for some time previously, a firm, styled S. Jarvis Adams & Oo., -vvere 
engaged in the manufacture and sale of certain articles made of iron or 
Steel, by methods and processes not generally known to the public, at Pitts- 
tjurg, Pa., where it had established a business and acquired a réputation. 
Certain parties, McKnight, Fownes, Speer, and Speer, contemplating the 
formation of a corporation and the purchase of the plant, business, and good 
will of the firm, and -wishing to secure for the corporation the services of 
some of the employés of the flrm, the défendant Knapp among them, who 
were famillar with the business and the methods and processes used therein, 
entered into the following written agreement with them: 

"This agreement, made and entered into this twenty-eighth day of Septem- 
ber, A. D. 1899, between Charles McKnight, H. 0. Fownes, J. McK. Speer 
and J. Ramsey Speer, ail of the city of Pittsburg, Pennsylvania, who bave 
or are about to associate themselves together under the flrm name of the 
S. Jarvis Adams Company, parties of the first part, and T. K. Miller, J. M. 
Bossert and S. A. Knapp, of the same place, parties of the second part, wit- 
nesseth: 

"Whereas, the parties of the first part are about to purchase the plant 
of S. Jarvis Adams & Company, including both the real estate and their 
foundry business opéra ted by said company; and 

"Whereas, they are desirous of continuing in their employ the parties of 
the second part in the positions now held by them with the said S. Jarvis 
Adams & Company, or in some similar capacity or position of employment 
with the parties of the first part: 

"Now this agreement witnesseth: That the parties of the first part agrée 
to hold for the use and beneflt of each of the said parties of the second part 
the sum of twenty-five thousand dollars ($25,000.00) respectively, of the 
capital stock of a corporation to be formed by the said parties of the flrst 
part, under the name of The S. Jarvis Adams Company, the capital stock of 
whieh is to be not more than six hundred thousand ($600,000.00) dollars, and 
until said corporation is formed, to hold for them such proportionate share 
of the business as the said allotment of capital stock bears to the entire 
capitalization mentioned. The stock thus to be held for the benefit of the 
said second parties is to remain unsubscribed in the treasury of the corpora- 
tion, and an account is to be opened with each of the said second parties 
and ail profits or dividends applicable to said stock is to be creditcd thereon 
and thus the stock is to be carried until fully pald ont of the dividends or 
as hereinafter provided and upon its fuU payment in the manner mentioned 
certificates of stock are to be made eut and delivered to each of the said 
parties for such number of shares as shall make up the sum of twenty-tive 
thousand dollars ($25,000.00). The said second parties are also each to be 
employed about the business either In their présent capacities or in such 
capacity or work as the said first parties shall designate or direct for the 
term of one (1) year from the first day of October, A. D. 1899, at the annual 
salary of twenty-five hundred (§2500.00) dollars, payable monthly. 

"If, however, the said second parties, or any one or more of them, should 
prove unsatisfactory to the said first parties in the manner of the discharge 
of their duties which may be assigned to them, or In any other way or manner 
vyhatsoever. then the party so becoming unsatisfactory may be discharged 
and relieved of any further duties, but the party so discharged shall be entitled 
to receive the balance of his salary due to him for the full year's employ- 
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ment above desîgnated at the rate named. In event of sald discharge of 
any one or more of sald second parties, tlie party so discharged shall also 
receive, in addition to liis salary, the earnings upon liis stock or interest, 
as shown by the books of the company, so as aforesaid set apart aud beld 
by the sald first parties for liim, to be estimated for such portion of the year 
as he may.have actually served the said flrst parties. After the expiration 
of the flrst year as above mentioned, from Oetober 1, A. D. 1899, the further 
employment of the said second parties shall be at the pleasure and discrétion 
of the flrst parties, but. In the event of sueh discharge at any tinie after tho 
expiration of the flrst year, the party so discharged shall receive his salary 
only for the portion of the year for which he may hâve actually rendered 
services down to the time of his discharge and he shall also, at the same 
time, transfer and set over by proper paper, his interest in the stock so as 
aforesaid beld for him in, the treasury of the company and shall receive 
therefor such amount as the said stock may be shown by the books to be 
then worth over and above the charges agalnst it for the unpaid amouut still 
due on the account opened between him and the parties of the first part. It 
being the purpose and intent of this agreement to give to each of said second 
parties in event of his discharge the book value of the stock held for him 
after subtractlng from it the amount still due from him to the company, 
and the arrangement so speclfled is further to go into efCect in event of deatli 
of any of the second parties or in case of their résignation; except, however, 
in case said résignation shall be for the purpose of entering a competing 
business, in which event the party so resigning shall receive back only the 
amount which has actually been credited to his stock account. When and 
in event of the stock becoming fully paid out of the earnings or dividends 
of the company, as above provided for, then certificates therefor shall duly 
be made out and issued to the said second parties, as and when the stoclc 
becomes fully paid and the stock shall then be held by said second parties 
free from this contract and in the same manner as other stock of the said 
company is held. The said second parties, or any of them, after the expira- 
tion of the flrst year, as aforesaid, may further make any payments which 
they may désiré in addition to the earnings of the stock upon their respective 
stock accounts and receive proper crédit therefor. 

"And the sald second parties do further covenant and agrée each for him- 
self that they will give their full time, energy and attention to the business 
and prosecution of the work which may be eommitted to them by the said 
flrst parties, to the best of their respective abilities. 

"In witness whereof the said parties hâve hereunto set their hauds and 
seals the day and year first above written. 

"Charles McKnight. [Seal.] 
"Henry C. Fownes. [Seal.] 
"J. McK. Speer. [Seal.] 

"J. Eamsey Speer. [S^eal.] 
"T. K. Miller. ISeal.] 

"J. M. Bossert. [Seal.] 

'•S. A. Knapp. [Seal.]" 

A corporation was formed under the title of the S. Jarvis Adams Co., and 
the purchase was made. Knapp and the other parties named in the contract 
entered the service of the corporation, and the business went on until a month 
or two after the expiration of the first year, when the défendant gave notice 
of his intention to resign and withdraw from the company, and taking such 
share of the profits as had acerued to him. A controversy arose between 
him and the company In respect to the terms upon which such withdrawal 
should take place; the oflicers of the company believing that he was in- 
tending to withdraw for the purpose of going into a competing business, 
in which case he would not be entitled to take profits, but only pay for his 
services and the amount which he had been credited on his stock. But he 
denled that he had such purpose, and If so he was entitled to pay for his 
services and the value of his stock, less the amount unpaid upon it. To 
settle this controversy, the parties entered Into the foUowing agreement; 
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"This agreement, entered into this twelfth day of Xovember, 1900, between 
Sanford A. Knapp, party of the first part, and The S. Jarvis Adams Co., its 
successors and assigns, party of the second part, wltnesseth: 

"That Sanford A. Knapp, havlng resigned from the employ of The S. Jarvis 
Adams Oo., now covenants and agrées, in considération of the sum of six 
thousand, four hundred and eighty and ninety-flve hundredth ($6,480.95) 
dollars, to him in hand paid, that he wlll not directly or indirectly. as an 
indivldual or partner or as a stockholder, director or offlcer of any corporation, 
limited partnership or other concern, or as an employé of any corporation, lim- 
ited partnership, or other concern, or any person or persons whatsoever, enter 
into the manufacture and sale, or either, or disclose or sell or use any of the 
processes or methods used by the said second party, in the manufacture of 
any of the specialties, viz.: Pipe Balls, Bell Dies, Tong Dies or Axle Boxes, 
now manufactured by said second party, for a period of ten (10) years from 
the date hereof, in that part of the United States east of a Une drawn north 
and south through the city of Denver, Colorado. 

"Should the first party engage in the foundry business, as an individual 
or in partnership with James M. Bossert, he reserves the right to use the 
aforementioned processes and methods in the manufacture of any castings 
except the specialties enumerated above. 

"But should the said first party engage in the foundry business with any 
other partner or partners than the said James M. Bossert, or as an employé, 
stockholder, director or offlcer of any corporation, limited partnership, or other 
concern, then the prohibition as to the disposai, sale or use of the processes 
and methods, as outlined above, is to continue in force. 

"The said Sanford A. Knapp, doth hereby assign and release to The S. 
Jarvis Adams Co., ail right, title, interest in or claim upon any of the stock 
of The S. Jarvis Adams Co., and doth authorize the return of the said stock 
to the treasurer of the corporation. 

"In witness whereof, we hâve hereunto set our hands and seals this twelfth 
day of November, 1900. Sanford A. Knapp. [Seal.] 

"The S. .Tarvis Adams Company, 
"Henry 0. Fownes. Près. 
"Wm. C. Fownes, .Tr., Sec." 

Subsequently, and about July 1, 1901, Knapp, with Bossert and others, 
formed a partnership, and at Coshocton, Ohio, went into the business of 
manufacturing and selling the same specialties, using the methods and 
processes of the complainant whlch he had learned and acquired whlle in 
the service of the corporation and its predeeessors. On September 27, 1901, 
the défendant and his associâtes formed a corporation under the name of the 
Coshocton Iron Company, Knapp becoming one of its directors, and continued 
the same business at Coshocton, using the same methods and processes, tak- 
ing over the plant and business of their former firm. The complainant has 
built up a large business in said specialties, particularly in axle boxes, and 
sells them within the portion of the United States east of Denver. The de- 
fendant's business is a competing business within the same territory, and 
the défendant, as an offlcer of his corporation, promotes the compétition. 
The demurrer to the blll was a gênerai demurrer for want of equity. 

Watson, Burr & Livesay, for appellant. 

Bargar & Bargar and Pomerene & Pomerene, tor appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge, having made the foregoing statement 
of the case, delivered the opinion of the court. 

The ground upon which this demurrer was sustained was that the 
contract of November 12, 1900, upon which the bill ultimately rests, 
had for its sole purpose the restraint of compétition, and that it was 
therefore void because it was opposed to public policy. Still other 
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grounds are taken by the appellee in support of the decree. One, 
which reaches to the whole bill, is that the stipulations of the de- 
fendant, the violation of which is complained of, do net rest upon a 
legally sufEcient considération; and the other, which extends only 
to the stipulation not to disclose, sell, or use the complainant's meth- 
ods and processes, is that it is not sufificiently alleged that they were 
trade secrets ; and, further, that it is only vaguely stated what the 
methods and processes are. 

We shall take thèse questions up in the following order: First, 
was there a sufïicient légal considération for the defendant's stipula- 
tion? 

By the terms of the contract, Knapp, after the end of the first 
year, was entitled to the following rights and privilèges : He had the 
right to resign front his employment. In case of his résignation, he 
was entitled to receive the proper proportion of his salary of $2,500 
per annum. He was bound to assign his interest in the $25,000 of 
stock, and was thereupon entitled to receive such sum as the books 
should then show the stock to be worth, less the amount which re- 
mained unpaid upon it. If, however, he should resign for the purpose 
of going into a competing business, he would be entitled to receive his 
salary and the amount he had been credited upon his stock, which he 
would thereupon be required to transfer to the company. He could at 
that time become the absolute owner of the stock by completing the 
payment for it, and could hâve required certificates therefor, and would 
hâve held it "free from the contract." If he continued to perform his 
duty according to the contract, the company, having no valid reason 
for forfeiting his right, could not prevent him from exercising it. 

In this situation, he gave notice of his intention to resign. The 
company beHeved he did so for the purpose of going into a competing 
business, and insisted on settling upon that basis, which would require 
that he be paid only his salary and what he had credited upon his 
purchase of stock. He denied that he had the purpose imputed to him, 
and demanded, in addition to his salary, the value of the stock as 
shown by the books, less the amount remaining unpaid upon it. They 
compromised their différences by making the contract of November 
12, 1900, whereby the company agreed to pay Knapp the sum of $6,- 
480.95 ; and in considération thereof he agreed that he would not, 
directly or indirectly, enter into the manufacture or sale, or disclose 
or sell or use, any of the processes or methods used by the company 
in the manufacture of any of certain specialties, for the period of 10 
years, within the described territory. And he thereby assigned and 
released to the company ail right in or claim to the stock, and author- 
ized the return thereof to the treasury of the corporation. 

We cannot see any reason for doubting that his agreement not to 
enter into compétition, and not to disclose, sell, or use the company's 
processes and methods, was supported by a sufficient considération; 
and certainly the agreement to pay the money, and thereby compro- 
mise their différences, is not open to any légal objection. 

Second, a further question is whether thèse stipulations were valid. 
It is said that the stipulation not to enter into compétition was void 
because it was «contrary to public policy. It may be admitted as 
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claîmed, and as held by the court below, that "a bald covenant in re- 
straint of trade, for which there is no other considération than the 
payment of money for the obligation itself, without any purchase of 
the business, products, trade, or plant of the covenantor, is void." 
Assuming this to be a correct proposition, it is contended by the ap- 
pellee that the considération for this agreement "was a cash sum of 
money, part of which it is conceded was a debt owed by the com- 
plainant." But the stipulation in question was not the only object of 
the contract. We must look to the whole contract, and see what was 
the object and purpose of it, and what relation this particular stipula- 
tion bears to its other parts. The défendant had not yet sundered his 
relation to the company. He had, it is true, indicated his purpose to 
leave its service ; but he still held the right to purchase the stock, and 
would continue to hold it until some adjustment was made which 
would resuit in its relinquishment. That resuit was efïected by the 
stipulation in this contract that "the said Sanford A. Knapp doth 
hereby assign and release to The S. Jarvis Adams Co. ail right, title, 
interest in, or claim upon any of the stock of The S. Jarvis Adams 
Co. and doth authorize the return of the said stock to the treasurer of 
the corporation." The récital, "Sanford A. Knapp having resigned 
from the employ of The S. Jarvis Adams Co.," means no more than 
that he had taken a step which required a settlement of their relations ; 
and the settlement made was not upon the terms of the old contract, 
though the new one recognized that under the old contract Knapp had 
rights to the stock which by the new one he "assigned and released" 
to the company. The whole matter was in fîeri until it was closed by 
the new contract of November 12, 1900. The substance of that con- 
tract was that the company was to pay to Knapp $6,480.95 for what 
it owed him for services, the surrender of his interest in the stock, 
and his agreement not to enter into compétition with the complainant's 
business or to disclose or use its processes and methods. 

If Knapp had fuUy paid for his stock and had acquired the légal 
title to it, we think there could be no doubt that upon the purchase of 
it by the corporation, assuming this to be permissible, the latter might 
lawfuUy obtain a stipulation from the seller not to do anything to 
depreciate its value, as by entering into compétition or exposing the 
secret processes of its business. And we can perceive no différence in 
principle between such a case and one where the purchase is of a right 
to obtain its stock under an executory contract already partly per- 
formed. In the first instance, the thing purchased would be a légal 
title ; in the latter, an équitable interest ; but the right to purchase 
protection would rest upon the same ground in either case. 

The underlying principle upon which the modem cases upon this 
subject are grounded is that, although one cannot stifle compétition 
by a bargain having that purpose only, yet when he purchases some- 
thing, or acquires some right, the value of which may be afïected by 
the subséquent conduct of the seller, the purchaser may lawfully 
obtain the stipulation of the seller that he will refrain from such 
conduct. In the présent case the stipulation would increase the value 
of the benefit purchased by the corporation, and it was associated 
with that contract in its essence and in its purpose. Thèse consid- 
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erations seem to us to bring the case within the principle of those in 
which the validity of such stipulations has been maintained. The 
subject was elaborately discussed in the opinion of this court de- 
livered by Judge Taft in the case of the United States v. Addyston 
Pipe & Steel Co., 29 C. C. A. 141, 85 Fed. 271, 46 L. R. A. 122, and 
we hâve no occasion to go over the ground covered by that opinion. 
That case did not call for an opinion, nor was any opinion expressed, 
upon precisely such circumstances as are found in this ; but it seems to 
us that the principles there laid down upon much considération are 
broad enough to affect and control the décision we ought to render 
hère, and that they are not consistent with the conclusion reached by 
the Circuit Court upon the subject we are considering. The learned 
judge of the Circuit Court did not question the principles indicated 
as Sound in the opinion in the Addyston Pipe & Steel Co. Case, 
but held that they were inapplicable for the reason that the contract 
in which the stipulations in question were embodied did not show 
that any interest was transferred which those stipulations supported. 
In this we think he erred. 

In respect to the stipulation not to disclose, sell, or use the meth- 
ods and processes of the complainant, we think the allégations of the 
bill, taken in connection with the contract of November 12, 1900, 
which by référence is made part of this bill, are sufificient to show 
that those methods and processes were trade secrets which he had 
no right to disclose or use. The allégations of the bill are that the 
défendant "had theretofore been in the employ of said S. Jarvis Adams 
& Co., and knew and understood the use of certain processes and 
methods employed by said firm in the manufacture of said specialties, 
which said processes werç not generally known or understood by 
other manufacturers of said products, or by the public," and that the 
défendant was employed "partly by reason of his said knowledge." 
We think that this contains a fair implication that such processes and 
methods — which are substantially synonymous terms — were secrets 
of the business which the complainants took over, and that, when it 
is said that they were not generally known to the public, it was in- 
tended to distinguish between the knowledge of the company and its 
employés and the knowledge of the rest of the public. Especially do 
we think this the proper construction in view of the language of the 
contract to which the défendant was a party, wherein he expressly 
agrées that he will "not disclose any of the processes and methods" 
of the company. This is an admission of a positive character that 
such processes and methods were secret. Otherwise the stipulation 
was nugatory. As against a gênerai demurrer for want of equity, it 
must be held that it sufficiently appeared that the processes were 
business secrets. Story's Eq. Plead. §. 528. 

Then, as to the suggestion that it is not stated what those processes 
were, we think the complainant was not required to state them. We 
know of no précèdent for holding that a party must make public the 
secrets of his business in order to obtain protection against their 
unlawful disclosure, He would lose his right in endeavoring to save 
it. 
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The decree will be reversed, and the case remanded, with directions 
to allow the défendant to answer and to take further proceedings not 
inconsistent with this opinion. 

DAY, Circuit Judge, participated in the décision of this case. 



UNITED STATES T. J. D. ILER BREWING CO. 

(Circuit Court of Appeals, Blghth Circuit. February 9, 1903.) 

No. 1,777. 

1. Ihternal, Eevbnub— War Revenue Taxes— Proprietart Medicines. 

A mild form of béer, put up and sold by the manufacturer lu bottles, 
labeled "J. D. Iler's Rochester Tonlc," was subject to the spécial 
stamp tax Imposed by Schedule B of the war revenue act of June 13. 
1898 (30 Stat. 462), whlch required the payment of such tax on every 
bottle contalnlng any tonlcs or médicinal préparations or compositions 
whatever, or (section 20 [U. S. Comp. St. 1901, p. 2297]) "whlch are 
advertlsed on the pacliage or otherwlse" as remédies or spécifies, or as 
havlng any spécial clalm to merlt, or to any pecullar advantage in mode 
of préparation, quality, "use or effect"; and it is not exempt from sucli 
tax because the manufacturer paid the revenue tax thereon as béer be- 
fore it was bottled, slnce it cannot be presumed that It violated the 
provisions of Rev. St. § 3449 [page 2277], which makes it a crlmlnal 
offense to shlp or remove any spirituous or fermented llquors under any 
other than their proper name, and the article was, moreover, correctly 
designated as a tonic. 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

Schedule B of the act of Congress of June 13, 1898 (30 Stat. 462), pro vides 
as follows: "For and upon every pacliet, box, bottle, pot, or phial, or other 
inclosure contalning any pills, powders, tlnctures, troches or lozenges, sirups, 
cordials, bltters, anodynes, tonics, plasters, liniments, salves, ointments, 
pastes, drops, waters (except natural spring waters and carbonated natural 
sprlng waters), essences, spirlts, olls, and ail médicinal préparations or com- 
positions whatsoever, made and sold, or removed for sale, by any person or 
persons whatever, whereln the person maliing, or preparing the same has or 
claims to hâve any private formula, secret, or occult art for the maklng or 
preparing the same, or has, or claims to hâve, any exclusive right or title to 
the mailing or preparing the same, or whlch are prepared, uttered, vended, or 
exposed fer sale under any letters patent, or trade-mark, or whlch, if pre- 
pared by any formula, published or unpublished, are held out or reconimended 
to the public by the makers, venders, or proprietors thereof as proprietary 
medicines. or médicinal proprietary articles or préparations, or as remédies 
or spécifies for any disease, dlseases, or affection whatever affecting the hu- 
man or animal body" — shall pay stamp taxes as thereafter set forth. Section 
20 of the same act [U. S. Comp. St. 1901, p. 2297] provides: "The stamp taxes 
provided for in Schedule B of this act shall apply to ail médicinal articles 
compounded by any formula, published or unpublished, which are put up in 
style or manner similar to that of patent, trade-mark, or proprietary mediclne 
In gênerai, or which are advertlsed on the package or otherwlse as remédies 
or spécifies for any ailment, or as havlng any spécial claim to merlt, or to any 
pecullar advantage in mode of préparation, quality, use, or effect." 

Section 3449 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 2277] provides that: "Whenever any person ships. transports, or re- 
moves any spirituous or fermented liquors or wines, under any other than the 
proper name or brand known to the trade as designating the kind and 
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qualîty of the contents of the caske or packages contalnlng the same, or 
causes such an act to be done, he shall forfait sucli liquors or wlnes, and casks 
or packages, and be subjeet to pay a fine of flve hundred dollars." 

The plaintiflf, a brewing association, manufactured and put on the market, 
among other products, one whlch it bottled and labeled "J. D. Iler's Eocliester 
Tonic, Kansas City, Mo. U. S. A.," and sold the same as a tonic, and had a 
large sale In localities where the laws prohiblted the sale of béer. The proper 
officers of the United States Internai Revenue Department assessed a tax 
against the plaintifl for the manufacture and sale of this article under section 
"b" of the act of Congress quoted, whlch the plaintiff paid under protest, and 
brought this suit to recover It back. The plalntiffl recovered in the lower 
court, and the United States sued out this writ of error. 

A. S. Van Valkenburgh and D. P. Dyer (William Warner, on the 
brief), for plaintifï in error. 

James H. Plarkless (John O'Grady and Charles S. Crysler, on the 
brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

It appears the article which' the plaintifï put up in bottles and 
labeled "]. D. Iler's Rochester Tonic, Kansas City, Mo. U. S. A.," 
and which it put on the market and sold as and for a tonic, was "a 
mild form of béer" containing "about two per cent, of alcohol," and 
that the plaintifï paid the revenue tax of $2 per barrel on the same 
as béer before it was bottled. The contention of the plaintifï is that 
this article is not a tonic within the meaning of Schedule B of sec- 
tion 30, above quoted, and for that reason is not liable to the stamp 
tax on tonics imposed by that section. 

Schedule B of section 30 includes "every * * * bottle 
* * * containing any * * * médicinal préparations or compo- 
sitions whatsoever, * * * or which, if preparéd by any formula, 
published or unpublished, are held out or recommended to the pub- 
lic by the makers, venders, or proprietors thereof as proprietary 
medicines, or médicinal proprietary articles or préparations, or as 
remédies or spécifies for any diseâse, diseases, or afïection whatever 
affecting the human or animal body." And section 20 provides that 
the stamp taxes provided for in Schedule B shall apply to ail ar- 
ticles "which are advertised on the package or otherwise as rem- 
édies or spécifies for any ailment, or as having any spécial claim 
to merit, or to any peculiar advantage in mode of préparation, qual- 
ity, use, or efïect." 

The court does not feel called upon to go into any extended in- 
quiry as to the exact nature of this tonic, or its value for médicinal 
purposes. It is sufîicient to say that its médicinal virtues proba- 
bly equal, if they do not excel, those of the majority of the popu- 
lar tonics on the market for the sale of which stamp taxes are as- 
sessed and paid without question. Alcohol was présent in this 
tonic, and probably constituted its chief tonic quality, as it does in 
many tonics. A tonic is defined to be "any remedy which improves 
the tone or vigor of the fibres of the stomach and bowels or of the 
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muscular fibres generally." Century Dictionary, tit. "Tonic." 
Among the drugs or préparations wiiich are classed as tonics are 
"weak alcoholic beverages in very moderate quantities." Universal 
Cyclopaedia, tit. "Tonic." The same authority says : "The stimu- 
lant and tonic properties of béer are due to the alcohol and bitter 
principle of the hop, wliile its nutritive value is ascribed to the ex- 
tractive matters derived chiefly from the malt. The exact character 
of many of the constituants of béer is not known." Id. tit. "Béer." 

Beyond ail question the article put on the market by the plaintifï 
and labeled as a tonic was a tonic as that term is defined by stand- 
ard authorities. Whatever else it contained, it contained alcohol 
and the bitter principle of the hop in proportions that made it a mild 
tonic, insi'ead of an nitoxicating beverage. This is undeniable, since 
the plaintiff explains that its reason for putting the article up in the 
manner it did was to sell it in the Indian Territory and the state of 
Kansas and other prohibition localities, where it was unlawful to sell 
ordinary béer and other intoxicating beverages. 

It is common knowledge that physicians frequently prescribe some 
kinds of béer as a tonic to be taken by tlieir patients for physical 
ailments. The word "tonic" in itself signifies to the common under- 
standing a préparation having médicinal qualifies. The plaintiff 
unquestionably used the word in this sensé, as it well might do, for, 
as we hâve seen, the alcohol and hop extract which the préparation 
contained did constitute it a tonic according to ail définitions of that 
term, which might well be used, and often is used, for médicinal 
purposes; and brought it directly within the terms of the statute 
which embraces every médicinal préparation or composition whatso- 
ever which is held out as having remédiai properties, or as remédies 
for any diseases or affections of the human body, or which are ad- 
vertised on the package or otherwise as remédies for any aliment, 
or as having any spécial claim to merit or to any peculiar advantage 
in mode of préparation, quality, use, or effect. By labeling its bot- 
tles "J. D. Iler's Rochester Tonic" the plaintifï did thereby distinctly 
advertise on the package that its tonic had tonic or médicinal qual- 
ities. The statute does not require the ingrédients of the tonic or 
its mode of préparation to appear on the package. The plaintiff will 
be presumed to hâve conformed to the law, which prohibited it un- 
der heavy penalties from shipping or removing its fermented liq- 
uors under any other than the proper name to designate their kind 
and quahty. The plaintifï knew the ingrédients and qualities of its 
products, and with this knowledge, and the further knowledge that 
the law required it under heavy penalties to mark or label its pack- 
ages with "the proper name" of their contents, it deliberately chose 
to name and label this product "Rochester Tonic," and put it on the 
market as such, and obtained an extensive sale for it in that char- 
acter. Having enjoyed ail the benefits of its sale as a tonic, it is 
now too late to call it by another name for the purpose of escaping 
taxation. Law and morals alike forbid the allowance of such a 
claim. We feel constrained to accept the name the plaintifï itself 
bestowed on its product under the most serious sanctions, and thus 
acquit it of a deliberate intention to perpetrate a fraud on the pub- 
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lie, and vîolate the criminal laws of the United States. Moreover, 
to hold otherwise would give the plaintiff a great and unfair advan- 
tage over its competitors in the fermented liquor trade. 

It is said that to compel the plaintiff to pay a stamp tax on this 
product will be subjecting it to double taxation ; but it is not so. A 
tax paid on béer in the barrel does not exempt that product from 
a stamp tax when it possesses mild tonic properties, and is put up in 
bottles, and named and labeled in a manner that brings it within 
the purview of Schedule B. The plaintiff voluntarily assumed the 
obligation to pay the stamp tax when it bottled and labeled and 
named it a tonic, which, as we hâve seen, it really was. 

It was amply compensated for paying a stamp tax by the extended 
sale of its tonic to persons who wanted to purchase a tonic, and not 
béer, or any stronger beverage, and by its very extended sale in lo- 
calities where béer could not be sold. 

For the sale of "Rochester Tonic" the plaintiff paid no tax until 
it paid the tax which it seeks in this suit to recover back. More- 
over, it would be entirely compétent for Congress to impose a tax 
on béer in barrels and an additional tax on it when put up in bottles. 

If the plaintiff had been proceeded against criminally for a violation 
of section 3449 of the Revised Statutes, it is not doubted but what 
it could and would hâve successfully defended the prosecution upon 
the ground that the contents of thèse bottles was not ordinary béer, 
but a mild tonic, and that the bottles were, therefore, truthfully la- 
beled. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded, with instructions to dismiss the plaintiff's pétition. 



NORTHERN PAO. RY. 00. V. SPIKE. 

(Circuit Court of Appeals, Blghth Circuit. February 19, 1903.) 

No. 1,797. 

1. RAiiyROADS— Crossing Accident— Contributort Nbqligekcb. 

Plaintiff's Intestate was rlding home alone after dark, in a lumber 
wagon, when he was killed by a collision at a crossing. The bighway 
and railroad ran parallel for some distance, till within 75 feet of the 
crossing the highway turned down a declivity to the crossing. At the 
time of the accident the train was 12 hours late, and running at a speed 
of 30 miles an hour, in the same direction deceased was driving. It 
gave no signais upon approaching the crossing, and the wind was in 
the opposite direction. The view of the track was more or less ob- 
strueted from the highway, and from the turn to the crossing neither 
the train nor its headlight could be seen until one was on or near the 
track. Défendant attempted to show by photographs taken some time 
after the accident, and in the daytime, that at varions points before 
reachlng the crossing décèdent could hâve seen the headlight on the 
locomotive, had he looked, but no photograph was shown of any point 
between the turn and the crossing. Eeld, that décèdent was not shown 
to bave been guilty of contributory négligence, as a matter of law. 

£ Samb— Crossing— Statdtort Signais. 

Where the vlew of a railroad track, running almost parallel with a 
highway, Is obstructed by trèes, fences, etc., so that a train can be seen 



NORTHERN PAC. BT. CO. V. SPIKE. 45 

only at intervais, and at a distance of 75 feet from a crossing such 
View Is entirely cnt off by an embanliment tiU the traveler is on or near 
the track, it is imperatlvely necessary for tlie safety of travelers that 
trains give ttie statutory signais on approaching the crossing. 

8. SaMK — CONTRIBUTORY NkQWGEÏTCE— PrESDMPTION. 

The presumption that a traveler killed at a railroad crossing was at 
the tlme in the exercise of due care is suflftcient to warrant a recovery 
in the absence of countervailing testimony. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

h. T. Chamberlain (C. W. Bunn, on the brief), for plaintiff in er- 
ror, 

Halvor Steenerson (Charles Loring, on the brief), for défendant in 
error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

CALDWELL, Circuit Judge. On the^ist day of December, 1900, 
about 8:25 p. m., William I. Spike, a man of intelligence, 31 years 
old, in the full possession of ail his sensés, was traveling along the 
public highway, with which he was familiar, leading from Détroit, 
Minn., to his home ; driving a span of mules, hitched to an ordinary 
lumber wagon. For some distance the highway runs east and west, 
and nearly parallel to the railroad, but at varying distances from it, 
until the highway approaches within about 75 feet of the point at 
which it crosses the railroad track, when it turns south, and, going 
down a declivity, crosses the railroad at grade. At this crossing a 
locomotive pulling one of defendant's passenger trains came in col- 
lision with the team driven by Mr. Spike, killing him instantly, and 
this action is brought by his administratrix, under the Minnesota stat- 
ute, to recover damages for his death, upon the ground that the acci- 
dent resulted solely from the culpable négligence of the défendant 
railway company. In this court it is not contended that the évidence 
did not warrant the jury's finding that the railway company was 
guilty of négligence. The contention is that the deceased was guilty 
of contributory négligence, and that this court should so déclare, as 
matter of law. The burden is on the défendant to establish this dé- 
fense of contributory négligence by clear and satisfactory testimony. 
A brief summary of some of the leading facts will show very clearly 
that it has not discharged this burden. 

The accident occurred after night. The deceased and the train 
were going in the same gênerai direction until the highway turned 
sharp to the south to cross the railroad track. The train was run- 
ning at the speed of 30 miles an hour. As it approached the high- 
way it gave no signal by whistle or bell, as required by the law of the 
State. The wind was blowing in the opposite direction to that which 
the deceased and the train were moving. The train was 12 hours 
behind its schedule time. The country along and over which the 
highway ran was somewhat broken, and owing to this fact, and the 
présence of brush, trees, telegraph pôles, fences, and the like, the 
train or its headlight could only hâve been seen at intervais by one 
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looking back for that purpose; and, owing to a railroad eut and the 
topography of the country, neither the train nor its headlight could 
be seen from the point where the highway turned to the south to 
cross the railroad track until one was on or near the track. 

The defendant's évidence consists chiefly of photographs taken un- 
der the supervision of its claim agent, which, it is claimed, show that 
at various points before the deceased reached the crossing he might 
hâve seen the headlight of the approaching train if he had turned 
and looked. But it is obvions enough that thèse photographs were 
taken only at the points from which the train could be seen, and not 
at any of the points along the road from which the train could not be 
seen, and particularly was no photograph taken from the point in the 
highway where it descends to and crosses the railroad track. The 
photographs were taken some time after the accident, and in day- 
light, and from points of view chosen by the défendant. Having been 
taken under such widely varying conditions from those surrounding 
the deceased at the time of the accident, they fall far short of furnish- 
ing the clear and satisfactoçy évidence essential to establish the dé- 
fense of contributory négligence. Courts hâve had fréquent occasion 
to consider this character of évidence, and comment on its incon- 
clusive and unsatisfactory character, in this class of cases. Miller 
V. Truesdale, 56 Minn. 274, 57 N. W. 661; Hutchinson v. St. Paul 
Ry. Co., 32 Minn. 401, 21 N. W. 212; Kellogg v. N. Y. C. & H. R. R. 
Co., 79 N. Y. yy; Massoth v. Delaware & Hudson Canal Co., 64 N. 
Y. 524. 

The rules governing the rights and duties of travelers and railway 
trains at grade crossings are clearly defined by the Suprême Court 
of the United States in Continental Improvement Co. v. Stead, 95 
U. S. 161, 24 L. Ed. 403, and Texas & Pacific Ry. Co. v. Gentry, 
163 U. S. 353, 16 Sup. Ct. 1104, 41 L. Ed. 186, and by this court in 
St. Louis & S. F. Ry. Co. v. Barker, 23 C. C. A. 475, 77 Fed. 810. 
In the first of thèse cases the Suprême Court, speaking by Mr. Jus- 
tice Bradley, says: 

"The train bas the préférence and right of way. But It Is bound to give 
due waming of Its approach, so that the wagon may stop and allow it to 
pass, and to use every exertlon to stop if the wagon is inevitably in the way, 
Such waming must be reasonable and tlmely. * • * On the other hand, 
those who are crossing a railroad track are bound to exercise ordinary care 
and diligence to ascertaln whether a train Is approaching. They hâve, in- 
deed, the greatest incentives to caution, for thelr lives are in imminent 
danger if collision happen; and hence it will not be presumed, without évi- 
dence, that they do not exercise proper care in a particular case." 

And it is further said in the same case: 

"Conceding that the railway train bas the right of precedence of crossing, 
the parties are still on equal terms as to the exercise of care and diligence 
in regard to thelr relative duties. The right of precedence referred to does 
not impose upon the wagon the whoie duty of avolding a collision. It is 
accompanied with and conditioncd upon the duty of the train to give due 
and timely waming of approach. The duty of the wagon to yield prece- 
dence is based upon this condition." 

And in Texas & Pacific Ry. Co. v. Gentry, supra, the court, speak- 
ing by Mr. Justice Harlan, says : 
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"Wliether he [the deceased] did or did not stop and look and llsten for 
approaching trains tbe jury could not tell from the évidence. The presump- 
tlon is that he did; and. If the court iad given the spécial Instructions asked, 
it would hâve been necessary to accompany it with the statement that there 
vyas no évidence upon the point, and that the law presumed that the de- 
ceased did look aud listen for coming trains before crossing the track." 

No one was with the deceased or witnessed his movements, and 
the presumption prevails that he exercised ordinary care in approach- 
ing this crossing, and that he would not hâve been killed but for the 
culpable neghgence of the défendant in neglecting to give the re- 
quired timely warning of the train's approach. The conditions pre- 
vaiHng at this crossing at the time of the accident were such as to 
make it imperatively necessary for the safety of travelers for the 
railway train to give the statutory signais of its approach. 

The rule is vi'ell settled that where the accident results in instant 
death, as it did in this case, "the law, out of regard to the instinct 
of self-preservation, présumes the deceased was at the time in the 
exercise of due care, and this presumption is not overthrown by the 
mère fact of injury. The burden rests upon the défendant to rebut 
this presumption." Flynn v. Railroad Co., 78 Mo. 195, 212, 47 Am. 
Rep. 99. 

The presumption arising from this natural instinct of self-preser- 
vation stands in the place of positive évidence, and is sufficient to 
warrant a recovery, in the absence of countervailing testimony. John- 
son v. Railroad Co., 20 N. Y. 65, 69, 75 Am. Dec. 375 ; Oldfield v. 
N. Y. & Harlem R. Co., 14 N. Y. 310; Adams v. Iron Clifïs Co. 
(Mich.) 44 N. W. 270, 18 Am. St. Rep. 441 ; Railway Co. v. State, 
29 Md. 420, 438, 96 Am. Rep. 545 ; Railroad Co. v. Nowicki, 46 111. 
App. 566; The City of Naples, 32 U. S. App. 613, 16 C. C. A. 421, 
69 Fed. 794; Allen v. Willard, 57 Pa. 374; Schum v. Railroad Co., 
107 Pa. 8, 52 Am. Rep. 468; Cox v. R. Co. (N. C.) 31 S. E. 848; 
Cameron v. Railway Co. (N. D.) Tj N. W. 1016. Nor is this pre- 
sumption applied only when no one witnesses the accident. It has 
its application in ail cases, and may be strong enough to overcome 
the testimony of an eyewitness. In the case of McGhee v. Kennedy's 
Adm'r, 66 Fed. 502, 13 C. C. A. 608, 31 U. S. App. 366, a witness 
testified that the deceased saw the train, and attempted to get over 
before it, and whipped up his horses to do so. The Circuit Court of 
Appeals States that, "if that were true, it would hâve been the duty of 
the court below to charge the jury to return a verdict for the re- 
ceivers." But the court said : 

"It Is very improbable that, If Kennedy had seen the train coming, he 
•would hâve attempted to cross when so far from the track that he could 
not reach it with his wagon wheels before the coming of the train. The 
presumption of fact, and of law, too, would be against the existence of such 
wanton and reckless négligence, and the plaintiff was entitled to hâve the 
jury weigh the credibllity of Miss CaldweU's évidence In the light of the 
circumstances." 

This principle has been repeatedly affirmed and appHed by the Su- 
prême Court of the United Ft-'^s. Railroad Co. v. Gladmon, 15 
Wall. 401, 21 L. Ed. 114; Railwa^ Co. v, Grififith, 159 U. S. 603, 610, 
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i6 Sup. Ct. 105, 40 L. Ed. 274; Texas & Pacific Ry. Co. v. Gentry, 
163 U. S. 353, 16 Sup. Ct. 1104, 41 L. Ed. 186. 
The court said to the jury: 

"Mr. Splke had the highest motives to do just that — to look and to Hsten, 
to be on the alert and diligent to discover the présence of an approaching 
train, for his life depended upon that kind of caution; and you may take 
that fact into considération in determlnlng whether or not he dld look and 
listen — the motive which he had to look and listen. That is one élément 
that you may conslder." 

The défendant excepted to this part of the charge, and assigns the 
same for error ; but, from the authorities already cited, it will be seen 
the charge of the court was not as strong in favor of the plaint! flE in 
this regard as it might well hâve been. 

The judgment of the Circuit Court is aiBrmed. 



HODGE V. CHICAGO & A. EY. CO. 

(Circuit Court of Appeals, Eighth Circuit March 2, 1903.) 

No. 1,765. 

1. Rbmovai, of Causes— Pétition— Incorbect Désignation of Division. 

A pétition for the removal of a cause incorrectly designated the divi- 
sion of the district to w^hich removal was prayed as the Southern Instead 
of the Eastern. There was no Southern Division, and the city where 
the court was held was properly designated. Eeld, the defect was im- 
material, and would be disregarded. 

2. Bame— Bond— Incohrect Désignation of District- Ambndmbnt. 

A bond for a removal of a cause obligated the petltioner to lodge the 
transcript in the Circuit Court for the Central Division of the Western 
District of Missouri. The county in which the action was brought was 
wlthin the Eastern District of Missouri, but had formerly been In the 
Central Division of the Western District. The pétition for removal dis- 
closed ail the essential jurisdlctional facts, and the bond was filed in 
connection therewith. Held, that the defect In the bond was not juris- 
dlctional, but oould be amended, on leave of court, after the time al- 
lowed to remove the cause had exph-ed. 

8. Appeal— Instructions— FaiIiURE to Except. 

If ail the points in a case hâve not been covered by the court's charge. 
or hâve not been properly presented, the court's attention should be 
called thereto, and an instruction coyering the points requested, and an 
exception taken to its refusai, especlally when the court at the con- 
clusion of the charge inquires whether there are any such matters. 

4. Same— Instructions— Repusal to Give— Exception in Gross. 

An exception in gross to the refusai of a list of Instructions will not 
be noticed on appeal when some of the Instructions were superfluous, 
because embraced substantlally In the charge as given. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

R. D. Rodgers and P. H. CuUen (J. S. Mcintyre, on the brief), for 
plaintiflf in error. 
F. Houston, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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THAYER, Circuit Judge. This is an action for personal injuries, 
which was brought by J. R. Hodge, the plaintifE in errer, against the 
Chicago & Alton Railway Company, défendant in error, in the circuit 
court for Audrain county, in the state of Missouri, on March 29, 1901. 
The action was returnable to the June term of that court, which con- 
■-'ened, pursuant to law, on the fîrst Monday of that month. At the 
return term, and on June 3, 1901, the défendant company appeared by 
its counsel and filed a pétition and bond for the removal of the cause 
to the fédéral Circuit Court; alleging in its pétition for a removal 
that the plaintiflf was a citizen and résident of the state of Missouri ; 
that the défendant company was duly incorporated under the laws 
of the state of Illinois; that the amount in controversy exceeded 
$2,000, exclusive of interest and costs; and that the time allowed by 
law to the défendant company to plead to the complaint would net 
expire until the succeeding day, to wit, June 4, 1901. 

Originally Audrain county, Mo., formed a part of thé Eastern 
Judicial District of Missouri, and was in the Northern Division of that 
district. Act Feb. 28, 1887, 24 Stat. 424, c. 271 [U. S. Comp. St. 1901, 
p. 385]. By a later enactment, approved October i, 1888, Audrain 
county was detached from the Northern Division of the Eastern 
Judicial District of Missouri, and attached to the Central Division of 
the Western Judicial District of Missouri, whose courts are held at 
Jefïerson City, Mo. Act Oct. i, 1888, 25 Stat. 498, c. 1056 [U. S. 
Comp. St. 1901, p. 388]. By a still later act, approved on January 28, 
1897 (29 Stat. 502, c. 106 [U. S. Comp. St. 1901, p. 389]), the county 
was restored to the Eastern Judicial District of Missouri, but was as- 
signed to the Eastern Division of that district, whose courts are held 
at St. Louis, Mo. ; the courts of the Northern Division, to which it was 
originally attached, being held at Hannibal, Mo. 

When the défendant company applied for the removal of the cause, 
through inadvertence it prayed that the action might be removed to 
"the Circuit Court of the United States for the Southern Division of 
the Eastern District of Missouri, at St. Louis, Missouri." On the 
other hand, the bond, which it tendered was conditioned that the de- 
fendant company should file the transcript "in the Circuit Court of the 
United States in and for the Central Division of the Western District 
of Missouri on the first day of its next session." Discovering the 
error in the pétition and in the bond for removal, the défendant com- 
pany applied to the state court on June 7, 1901, for leave to amend 
its pétition and bond so as to describe the removal court correctly as 
the Circuit Court of the United States for the Eastern Division of the 
Eastern Judicial District of Missouri, and for leave to file a new bond, 
obligating it to lodge the transcript in the last-named court on the first 
day of its next session. This application to amend the pétition and 
for leave to file a new bond was denied by the state court on the next 
day, to wit, June 8, 1901. Thereupon, on June 24, 1901, having first 
obtained leave so to do, the défendant company lodged a complète 
transcript of the cause, showing ail the proceedings aforesaid, in the 
Circuit Court of the United States for the Eastern Division of the 
Eastern Judicial District of Missouri. On the same day it filed in that 
court a bond for the requisite amount, containing a proper condition 
121 F.— 4 
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obligatîng the défendant company to lodge the transcrîpt în that court, 
and to pay ail costs that might be awarded if it should be held that the 
cause was wrongfully or improperly removed thereto. On July 8, 
igoi, the plaintiff filed a motion in the fédéral Circuit Court to 
remand the cause to the state court, which motion, having been heard 
and considered, was overruled on Oetober 21, 1901. The case was 
subsequently tried to a jury, resulting in a verdict and judgment in 
favor of the défendant company, whereupon the plaintiiï below removed 
the cause to this court by a writ of error. 

The principal question to be determined by this court is whether 
the fédéral Circuit Court, in view of the facts aforesaid, acquired 
jurisdiction of the case, or should hâve remanded it to the state court, 
as it was requested to do. It will be observed that the original péti- 
tion for a removal clearly showed that the case was one of fédéral 
cognizance, because of diversity of citizenship and the amount in con- 
troversy, and that the only defect in the pétition was in the prayer, 
which erroneously described the court to which a removal was desired 
as sitting in the Southern Division of the district, instead of the Eastern 
Division. But as there was no such division of the district as the 
Southern, and as the place where the court was held, to wit, the city of 
St. Louis, was correctly described, the error in question was one of 
those obvions errors, such as a court can correct, at pleasure, or dis- 
regard. The intent to remove the case to the Eastern Division of the 
Eastern District was plain, and the court was privileged to construe the 
prayer according to the manifest intention of the petitioner, disregard- 
ing the obvious mistake made in describing the division. 

The bond, however, was defective, in that it obligated the petitioner 
to lodge the transcript in the Circuit Court of the United States 
for the Central Division of the Western District of Missouri— a court 
which could not acquire jurisdiction of the case by removal under 
any circumstances. But it was equally manifest that this mistake in 
the bond was occasioned by the fact that Audrain county had been 
shuffled about from one division and district to another until some 
persons had lost track of it, and did not know where it belonged. It 
was also manifest that the petitioner intended to obligate itself to lodge 
the transcript in that court, where, under the law, it ought to be 
lodged. The petitioner subsequently executed, and, by permission of 
the Circuit Court of the United States for the Eastern District of 
Missouri, filed, a proper bond, and the only question which need be 
considered is whether the original defective bond could be thus amend- 
ed after the time allowed to remove the case had expired. 

This question, we think, was answered in the affirmative by the Su- 
prême Court of the United States in Ayers v. Watson, 113 Û. S. 594, 
598, 5 Sup. Ct. 641, 28 L. Ed. 1093. It was there held, with respect to 
the judiciary act of March 3, 1875, 18 Stat. 470, c. 137 [U. S. Comp. 
St. 1901, p. 507], which act, in so far as the question now before us is 
concerned, is not substantially différent from the judiciary act of 
March 3, 1887, 24 Stat. 552, c. 373 [U. S. Comp. St. 1901, p. 514], that 
the second section of that act, providing when a cause may be re- 
moved from the state to the fédéral court, contains a statement of 
matters that are in their nature jurisdictional ; that a pétition for re- 
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moval must disclose that the case is one within the jurisdiction of the 
fédéral court by reason of diversity of citizenship, amount in contro- 
versy, etc. ; that, if such jurisdictional facts are not disclosed, the defect 
will be fatal at any stage of the case ; and that defects of that kind 
cannot be waived; whereas the provisions of the third section of the 
same act, which prescribe the time for filing the pétition and bond, and 
the form of the bond, are not jurisdictional, but "modal and formai," 
and that, according to gênerai rules of law, an "application in due 
time, and the profert of a proper bond," and other defects in matters 
of procédure only, may be waived "either expressly or by implication." 
The doctrine in that case was reaffirmed in Powers v. Chesapeake & 
Ohio Railway, 169 U. S. 92, 98, ici, 18 Sup. Ct. 264, 42 L. Ed. 673, 
wherein it was said, inter alla : 

"A pétition for removal, wlien presented to the state court, becomes part 
of tbe record of that court, and must doubtless show, talten in connection 
■with other matters on that record, the jurisdictional facts upou which the 
rlght of removal dépends, because, if those facts are not made to appear 
upon the record of that court, it is not bound or atithorized to surrender its 
jurisdiction; and, if it does, the Circuit Court of the United States cannot 
allow an amendment of the pétition, but must remand the case. Creliore 
V. Ohio & Mississippi Bailway, 131 TJ. S. 240 [9 Sup. Ct. 692, 3.3 L. Ed. 
144]; Jackson v. Allen, 132 V. S. 27 [10 Sup. Ct. 9, 33 L. Ed. 249]. But if, 
upon the face of the pétition and of the whole record of the state court, 
sufficient grounds for removal are shown, the pétition may be amended in 
the Circuit Court of the United Sitates, by leave of that court, by statiug 
more fuUy and distinctly the facts which support those grounds. Carson 
V. Duuham, 121 U. S. 421, 427 [7 Sup. Ct. 1030, 30 L. Ed. 992]; Martin v. 
Baltimore & Ohio Eailroad, 151 U. S. 673, 690, 691 [14 Sup. Ct. 533, 3S L. 
Ed. 311]." 

In view of thèse authorities, it is clear that as the pétition for re- 
moval disclosed ail the essential jurisdictional facts, and as a bond 
was filed in connection with the pétition, this bond, although de- 
fective in form, was amendable, even after the time limited for a 
removal had expired; and the fédéral Circuit Court did not exceed 
its powers, but acted properly, in permitting it to be amended. If a 
pétition for removal can be amended in the Circuit Court of the 
United States so as to state "more fully and distinctly" the grounds 
of removal, no reason is perceived why defects in the bond for re- 
moval — especially such a defect as that involved in the case in hand — • 
may not be remedied in like manner by an amendment. The mis- 
take which was made consisted of a mistake in matter of procédure 
only, and not in a failure to aver essential jurisdictional facts. We 
hold, therefore, that the motion to remand was properly denied, and 
that the lower court acquired lawful jurisdiction of the case. 

Concerning the merits of the case but little need be said, because 
the record, as made up for this court, is in such a shape that it 
precludes us from considering many of the questions that are dis- 
cussed in the brief. The plaintifï asked 17 instructions, some of 
them being of considérable length, ail of which were refused, ex- 
cept in so far as they were embraced in the charge of the trial court, 
which in itself covers 10J/2 pages of the printed record, and deals 
with the case and ail of its features at great length, and, as we may 
add, in a very able manner. Ivlost of the exceptions that hâve been 
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argued go to the refusai of the court to give the 17 instructions 
that were refused, but an inspection of the record shows that excep- 
tions were not taken separately to the refusai of each request, so as 
to challenge the court's attention to each proposition of law as it 
was presented. On the contrary, counsel for the plaintiiï took an 
exception in gross to the refusai of ail of the 17 instructions. The 
learned trial judge might very well hâve concluded that after deliver^ 
ing an elaborate charge of his own motion, embracing, as he supposed, 
every feature of the case, nothing remained to be said that would 
be of any practical benefit to the jury. At ail events, if any point in 
the case had not been covered by the court's charge, or was not prop- 
erly presented, counsel for the plaintifï should hâve called the atten- 
tion of the court to the fact, and presented an instruction such as they 
desired, covering the point; and they should hâve taken an ex- 
ception to the action of the court if it refused their request. Es- 
pecially is this so in the case in hand, since the record shows that at 
the conclusion of the charge the court specially inquired of counsel if 
they desired the court to call the attention of the jury to any other 
matter before they retired, and counsel for the plaintiff in error an- 
svvered the court's inquiry in the négative. We hâve several times 
held that an exception in gross, taken to the refusai of a long list of 
instructions, will not be noticed on appeal if any of them were er- 
roneous or superfluous, as many of those which were asked in the 
présent instance were, because they were embraced substantially in 
the charge, and a répétition thereof was wholly unnecessary. New 
England Furniture & Carpet Co. v. Catholicon Co., 24 C, C. A, 595, 
79 Fed. 294; Price v. Pankhurst, 3 C. C. A. 551, 53 Fed, 312; As- 
sociation V. Lyman, 9 C. C. A. 104, 60 Fed. 498; Railway Co. v. 
Spencer, 18 C. C. A. 114, 71 Fed. 93. In short, the exception which 
was taken in behalf of the plaintiff only raises the question whether 
ail of the 17 instructions were correct and ought to hâve been given. 
We hâve no hésitation in answering this question in the négative. 

We hâve examined those parts of the court's charge to which ex- 
ceptions are said to hâve been taken by counsel for the plaintiff in 
error, as it was delivered, but we judge that they were probably 
taken subsequently, when the bill of exceptions was settled and 
signed. Be this as it may, however — giving the plaintiff in error the 
benefit of thèse exceptions, and assuming that they were taken at 
the proper time — we iind nothing therein which is materially er- 
roneous ; nor do counsel for the plaintiff in error seem to contend that 
the parts of the charge to which their exceptions are addressed would 
warrant a reversai. Their chief contention seems to be that some of 
the instructions which they asked ought to hâve been given, but, for 
the reasons already stated, we cannot sustain their contention in that 
behalf. 

Finding no error therein, the judgment below is affirmed. 
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COWELL et al. v. CITY WATBR SUPPLY CO. et aL 

(Circuit Court of Appeals, Eighth Circuit. February 16, 1903.) 
No. 1,785. 

1. Jdrisdiction of Circuit Court— Sun ou Value op Matter in Dispute. 

ïhe sum or value of tlie matter In dispute, whicb conditions tlie juris- 

diction of a fédéral circuit court, is ttie amount or value of that which 

tlie complainant claims to recover, or the amount or value of that vFblch 

the défendants will iose if tlie complainant obtains thé recovery he seeks. 

z. Same. 

In a suit by an alleged owner of 1/325 of certain real property, con- 
stitutlng waterworks and their appurtenances, to cancel and avoid mort- 
gages thereou for $475.000, and to déclare his interest in the property 
free from the liens of those mortgages, the sum or value of the matter 
in dispute is not the amount of the mortgages or the value of the en- 
tire property, but the value of the 1/325 of the property which the com- 
plainant claims to own, and seeks to relieve from the liens of the in- 
cumbrances. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

For opinion below, see 96 Fed. 769. See 120 Fed. 309. 

W. E. Blake, for appellants. 

William A. Underwood (William McNett, on the brief), for appel- 
lees. 

Before CALDWELI^, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
sustained a demurrer to and dismissed a bill in equity against the City 
Water Supply Company, a corporation, and other parties, which was 
exhibited by William F. Cowell in the district court of Wapello 
county, in the state of lowa, in September, 1898. The suit was re- 
moved to the Circuit Court of the United States for the Southern 
District of lowa on the pétition of the défendants and on April 3, 
1899, the complainant, Cowell, made a motion to remand the case 
to the State court on the ground that the matter in dispute, exclusive 
of interest and costs, did not exceed the sum of $2,000. This motion 
was denied and the, ruling of the court denying it is the first error 
assigned. This alleged error will be first considered, because, if this 
ruling was erroneous, the court below was without jurisdiction to 
détermine the merits of the case, and it will be unnecessary to state 
or discuss them. 

When the motion to remand was made, the sum or value of the 
matter in dispute v^'as determinable from the averments of the bill 
and an affidavit of William A. Underwood that the value of the 
property of the défendant the City Water Supply Company was 
$300,000. The bill contained allégations of the following facts : The 

11 1. Jurisdiction of circuit courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling SLoe 
Co. V. Roper, 30 C. C. A. 459. 

See Courts, vol. 13, Cent. Dig. §§ 890, 897. 
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complainant, Cowell, was the owner of one of 400 bonds, of $1,000 
each, made by the lowa Water Company, secured by a mortgage 
of its waterworks at Ottumwa, lowa, and dated April 15, 1887. De- 
fault had been made in 1894 in the payment of the interest upon 
thèse bonds, and the défendants Frederick E. Potter, Winthrop Smith, 
Charles G. Sanford, and Frederick H. Mills became a committee of 
the bondholders, as such issued a plan for protecting the interests of 
the bondholders, and solicited the deposit of bonds with themselves un- 
der that plan. The complainant deposited his bond under the plan, and 
327 other bonds of like amount and character were deposited with 
the committee in the same way. Thereupon this committee fore- 
closed the mortgage securing thèse bonds, bid in the property at the 
foreclosure sale, incorporated the défendant the City Water Supply 
Company, unlawfully issued $80,000 of preferred stock and $20,000 of 
common stock of this new company, conveyed the waterworks and 
their appurtenances to this corporation, and caused it to make two 
mortgages upon this property — one for $150,000 and one for $325,- 
000 — both of which, together with the bonds which they secure, are 
void, and constitute a fraud upon the rights of the complainant, for 
numerous reasons set forth at large in the bill. The committee hâve 
also organized an illégal vqting trust, by means of which they hold 
the possession and power to vote the stock of the water supply com- 
pany, and the possession and opération of the plant and property of 
that company. The complainant brings this suit on behalf of himself 
and on behalf of ail others of the same class who may join in the pro- 
ceeding, and his prayer is that the organization of the City Water 
Supply Company, the stock it has issued, and the mortgages it has 
made, may be declared void; that his undivided interest, which he 
avers to be V826 of the property held by the City Water Supply Com- 
pany, may be declared to be free from ail liens and incumbrances ex- 
cept a lien for $51,000, evidenced by an old underlying mortgage made 
by the Ottumwa Waterworks Company before the mortgage which 
was foreclosed was executed, or that, in the event that the court 
should sustain the incorporation of the supply company, and the stock 
and mortgages it has made, the complainant may recover of the 
individuals constituting the committee a sum of money equal to ^/3i!5 
of $524,000 and */326 of $1,509.79, and ^/szo of the income and earn- 
ings of the property since it came into the hands.of the committee on 
September 12, 1897. 

It will be seen from this brief statement of the averments of the 
bill that the property of the City Water Supply Company was not 
worth, and is not claimed to be worth, more than $525,000, and that 
the complainant's alleged share of it was not of a value exceeding 
^/s26 of $525,000, or $1,615.38, while the amount of the judgment 
for money which he sought to recover in case the stock and the mort- 
gages of the supply company were sustained did not exceed $1,650, 
and the debt he was endeavoring to collect was only $r,ooo and in- 
terest. 

The Circuit Courts of the United States hâve no jurisdiction un- 
less "the matter in dispute exceeds, exclusive of interest and costs. 
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the sum or value of two thousand dollars." 25 Stat. 433; i U. S. 
Comp. St. 1901, tit. 13, § 629, p. 508. 

Where a suit is brought by one of a class on behalf of himself and 
ail others similarly situated who may join in the proceeding, the 
sum or value of the matter in dispute is the araount or aggregate 
value of the interests of those who hâve joined in the suit. It is not 
the amount or value of the interest of the entire class. Foster's Féd- 
éral Practice, § 16, p. 33. As no one had joined in this suit with the 
complainant when the motion to remand was made, the sum or value 
of the matter in dispute at that time was the amount or value of 
that which he would gain or of that which the défendants would lose 
if he recovered that for which he prayed in his bill. 

It was admitted by the court below, and it is conceded by counsel 
for the appellee, that the amount or value of the property or of the 
money which the complainant sought to recover in this suit was less 
than $2,000. But their contention is that because the complainant 
prays in his bill that the mortgages made by the City Water Supply 
Company, aggregating $475,000, be canceled and annulled, and that 
his ^/3 2 5 of the property covered by them may be declared to be free 
from their liens, the amount involved is the amount of the mort- 
gages, $475,000, and the fédéral court has jurisdiction. In support 
of this contention, cases are cited in which owners of property were 
contesting opposing claims to it, where it is held that the value of 
the property the complainant claims to own is the test of jurisdiction, 
as in Berthold v. Hoskins (C. C.) 38 Fed. 772 ; Lehigh Zinc & Iron 
Co. V. New Jersey Zinc & Iron Co. (C. C.) 43 Fed. 545; Parker v. 
Morrill, 106 U. S. i, i Sup. Ct. 14, 27 L. Ed. 72 ; and Smith v. Adams, 
130 U. S. 167, 175, 9 Sup. Ct. 566, 32 L. Ed. 895. If the complain- 
ant were the owner of the waterworks, thèse cases would be controll- 
ing, and the value of that property would be the test of the juris- 
diction of the court below, and that value would hâve sustained it. 
But since he claims to be the owner of only ^/325 of this property, 
this fraction of its value, and not its whole value, is the test of the 
jurisdiction in this case, and that test defeats it. In Smith v. Adams, 
130 U. S. 167, 175, 9 Sup. Ct. 566, 32 L. Ed. 895, the Suprême Court 
said: "By 'matter in dispute' is meant the subject of litigation— 
the matter upon which the action is brought and issue is joined, and 
in relation to which, if the issue be one of fact, testimony is taken." 
Now, the only subject of this litigation is either the bond for $1,000, 
or the ^/825 of the property of the City Water Supply Company, 
or the judgment for not exceeding $1,650 against the members of the 
bondholders' committee for which the complainant prays, and in 
either case the sum or value of the matter in dispute does not ex- 
ceed $2,000. In the complainant's attack upon the mortgages, he 
does not seek, and he could not, in any event, secure in this suit, as 
it stood when the motion to remand was made, more than the dis- 
charge of the liens of the mortgages and the stock of the supply Com- 
pany upon his ^/s2 5 of its property. He could not obtain more re- 
lief than the cancellation of thèse charges as to his interest in the 
property. He was the only complainant, and the interests of the 
owners of the other '^*/326 of this property could not hâve been re- 
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lieved from the lien of thèse mortgages or of this stock by any decree 
which the complainant alone could hâve secured in their absence from 
the suit. The jurisdictional amount in dispute, therefore, was not 
the entire stock of the water supply company, nor the entire amount 
of the mortgages, but the undivided interest in the property which 
the complainant sought in his bill, or the sum which he sought to 
recover in money of the individual bondholders, or the debt of $ 1,000 
which he sought to coUect, and in neither case did the sum or value 
in dispute exceed $2,000, so that the court below could not obtain 
jurisdiction. 

In Parker v. Morrill, 106 U. S. i, 2, i Sup. Ct. 14, 27 h. Ed. 72, 
Parker brought a suit in equity against Morrill and another to remove 
a cloud upon the title to some 25,000* acres of land, created by a claim 
set up by Morrill. Parker, who owned only the undivided twentieth of 
the tract, appealed from the decree dismissing his bill. The suprême 
court held that the matter in dispute was not the entire tract claimed 
by Morrill, but the one-twentieth of that tract owned by Parker. 

In Miller v. Clark, 138 U. S. 223, 225, 11 Sup. Ct. 300, 34 L,. Ed. 966, 
Mrs. Miller, who was one of six legatees, exhibited a bill in equity to 
compel the five other legatees to pay over to the executor of the will 
under which she claimed $5,377.83, to be divided by the executor 
equally amongthe six legatees. The défendants claimed that they 
had received this amount from the testatrix as a gift before her 
death. The Circuit Court sustained the jurisdiction. When the 
case arrived on appeal in the Suprême Court, the jurisdiction of that 
court was challenged on the ground that the amount in dispute did 
not exceed $5 ,000, and that court held that the amount in dispute 
in the proceeding was not the $5,377.83 which the complainant in- 
sisted that the défendants should pay over to the executor to be dis- 
tribtrted, but that it was the interest or share of that amount which 
the complainant claimed that she would ultimately be entitled to re- 
ceive — ^that is to say, one-sixth of that amount — and upon this ground 
the appeal was dismissed for want of jurisdiction. After this déci- 
sion the circuit court dismissed the suit upon the same ground. Mil- 
ler v. Clark (C. C.) 52 Fed. 900. 

In Bruce v. Manchester & Keene Railroad, 117 U. S. 514, 515, 
6 Sup. Ct. 849, 29 L. Ed. 990, two bondholders, holding interest 
coupons amounting to $3,400, brought suit to foreclose a mortgage 
for $500,000 which secured the payment of bonds to that amount, 
together with the coupons attached thereto, of which those held by 
the complainants were a part. Upon an appeal to the Suprême Court 
that court decided that the amount in dispute was not the $500,000 
secured by the mortgage which the complainants sought to foreclose, 
but the amount of the complainants' interest therein, or $3,400, and 
upon this ground dismissed the appeal for lack of jurisdiction in that 
court. 

In Werner v. Murphy (C. C.) 60 Fed. 769, 772, where a creditor 
whose claim was less than $2,000 brought a suit to avoid a fraudu- 
lent conveyance of property worth more than $100,000, the court 
held that the amount in dispute was not the value of the property 
fraudulently conveyed, but the amount of the complainant's claim. 
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and it sustained a demurrer to the bill because that amount was less 
than $2,000. 

In Smithson v. Hubbell (C. C.) 81 Fed. 593, a créditer sought to 
enjoin the payment of a fraudulent claim, and it was held that the 
amount in dispute was the amount of the claim of the créditer, and 
not the amount of the fraudulent claim, the payment of which that 
créditer sought to restrain. 

Perhaps thèse cases suffîciently illustrate and establish the rule 
that it is the amount or value of that which the complainant claims 
to recover, or the sum or value of that which the défendant will 
lose if the complainant succeeds in his suit, that constitutes the ju- 
risdictional sum or value of the matter in dispute, which tests the 
jurisdiction of the Circuit Courts of the United States. Parker v. 
Merrill, 106 U. S. i, 2, i Sup. Ct. 14, 27 L. Ed. 72; Miller v. Clark, 
138 U. S. 223, 225, II Sup. Ct. 300, 34 L. Ed. 966; Miller v. Clark 
(C. C.) 52 Fed. 900; Bruce v. Manchester & Keene Railroad, 117 
U. S. 514, 515, 6 Sup. Ct. 849, 29 L. Ed. 990; Werner v. Murphy 
(C. C.) 60 Fed. 769, 772; Smithson v. Hubbell (C. C.) 81 Fed. 593; 
Elgin V. Marshall, 106 U. S. 578, l Sup. Ct. 484, 27 L. Ed. 249 ; Rob- 
insen v. West Virginia Ivoan Ce. (C, C.) 90 Fed. 770; Colvin v. 
Jacksonville, 158 U. S. 456, 15 Sup. Ct. 866, 39 E. Ed. 1053. Since 
that amount or value was less than $2,000 in the case at bar when 
the motion to remand was made, the court below never had jurisdic- 
tion of this suit, the decree below must be reversed, and the case 
must be remanded to the Circuit Court, with instructions to remand 
it te the state court from which it came, and it is so ordered. 

THAYER, Circuit Judge (cencurring). Inasmuch as the complain- 
ant in this case seeks by his bill to hâve certain mortgages annuUed 
and canceled, that are a lien upon the property in which he claims 
to hâve an équitable undivided interest, the action must be char- 
acterized as ene to remeve a cloud upen a title ; and as the trustées 
in thèse mortgages hâve been made parties to the preceeding, and 
the decree will be binding upon ail of the mortgage bendholders, 
destroying their security if the mortgages are canceled, it would seem 
that the amount actually in centreversy, for jurisdictional purpeses, 
is the amount ef thèse mortgages. In suits to remeve a cloud upon 
a title, the value of the property afïected or imperiled by the preceed- 
ing détermines the amount actually in centreversy, fer jurisdictional 
purpeses. Smith v. Adams, 130 U. S. 167, 175, 9 Sup. Ct. 566, 32 
L. Ed. 895, and cases there cited. It would seem, therefore, that 
the amount ef the mortgages which complainant seeks to hâve an- 
nuUed ought to be regarded as the amount actually at stake, as it 
clearly is so far as the défendants are concerned, who removed the 
action to the fédéral court. I am of opinion that it should be so re- 
garded if there was no other prayer fer relief centained in the bill 
than the cancellatien of the mortgages. But in the last clause ef his 
prayer fer relief the complainant prays that he be awarded a judg- 
ment against the défendants for the sum of $1,509.79 in the event 
that the court déclines to cancel the mortgages, which is the first 
species of relief prayed for. As the complainant dees net insist upon 



58 , 121 FEDERAL REPORTER. 

his right to hâve the mortgages canceled, but professes a wîllingness 
to take in lieu of such relief a money decree against the défendants 
for the sum above stated, it is within the power of the défendants to 
end the litigation at any time by consenting to the entry of a decree 
for the latter amount. It is also compétent for the court to enter 
such a decree on final hearing without the défendants' consent; the 
plaintiff having fîxed that value upon his interest in the property, 
and agreed to take it in lieu of the cancellation of the mortgages. 
Under thèse circumstances, I conclude that the sum of money which 
the comçlainant ofifers to accept may well be regarded as the amount 
actually m controversy, in the présent instance, for jurisdictional pur- 
poses ; and on that ground I concur in the order reversing the de- 
cree and directing that the cause be remanded to the state court,, 
where it originated. 



CHICAGO TITLB & TRUST CO. et al. v. STATE BANK OF AMBIA. 
(Circuit Court of Appeals, Seventh Circuit. August 12, 1902.) 

No. 875. 
1. Banks— Salb op Stock for Faildrb to Pat Assessments— Indiana Stat- 

UTB. 

Under the statute of Indiana (4 Burns' Supp. 1897, § 13) whieU pro- 
vides that when the state auditor détermines that the stock of a stafe 
bank has become reduced, by impairment or otherwise, below the amount 
required by law, an assessment shall be levled on the stockholders, who 
shall be Ilable to an amount equal to the par value of thelr stock, and 
that on default in payment 6t such assessment for 60 days the stock 
shall be sold by the directors, the proceeds of such a sale, less the costs 
thereof, are the property of the stockholders, who may recover the same 
In an action at law as for money had and recelved; and the only 
requisite of a complalnt in such an action, to establish a presumptive 
rlght of recovery, is that it shall show ownership of the stock in plalntifC; 
any lien of the bank or llabllity of the stockholder for unpaid stock, or 
otherwise, belng matter of défense, or to be asserted in a suit in equity. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

The plaintlffs In error were the plaintiffs below in an action at law against 
the State Bank of Ambia, défendant below, to recover the proceeds of a sale 
made by the bank of 100 shares of its stock, held by the plalntifCs, and sold 
pursuant to a statute of Indiana provlding therefor when the capital stock 
of a bank was found to be Impaired, and an assessment to make good the 
deflciency was unpaid. Section 13, p. 242, 4 Bnrns' Supp. 1897 (Acts 1895, p. 
202). The défendant demurred to an amended complalnt filed by the plain- 
tlffs In two paragraphs, assigning several grounds. The demurrer was sus- 
tained to each paragraph, as not stating a cause of action; and, judgment 
being entered against the plaintiffs, error is assigned upon such rulings. 

In the original complalnt it was alleged that the shares of stock so sold 
were owned by the plalntifCs, and were fuUy paid up, at $100 per share. 
Upon like demurrer, ruling, and Judgment, the case came before this court 
on writ of error, and was reversed and remanded for further proceedings not 
inconsistent with the opinion. 30 C. O. A. 443, 86 Fed. 863, 59 U. S. .4pp. 
279. 

After the cause was remanded the plaintiffs substituted for the original 
complalnt the amended paragraphs In question, which state with unnecessary 
détail and prolixity the various proceedings and sources through which thé 
plaintiffs claim title to the shares of stock, and further allège, in substance^ 
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that the défendant bank was organlzed in 1891 under the laws of Tndîana, 
with a capital stoclc of $25,000, divided into 250 sliares, of ?100 eacli; tliat on 
September 15, 1892, stocls; certiflcate No. 45, for tbe 100 sliares in question, 
was issued by tbe bank to "William J. McConnell, trustée," in considération 
"of the surrender to it of certain certificates" for like shares of its stock, 
"which stock had theretofore been subscribed for by" McConnell and "divers 
other persons, and said certificates issued therefor to said persons, and in 
considération of corporation stocks and bonds, and other considérations un- 
known to the plaintiffs, received by the défendant, issued to William J. Mc- 
Connell, trustée, under agreement with the United States Loan & Trust Com- 
pany"; that said certiflcate No. 45, for 100 shares, was delivered and entered 
upon tbe books of the bank as issued for the receipt by the bank of "the sum 
of ten thousand dollars, the full face value of said shares of stock," and like 
entries appeared in référence to the original issues; that the plaintifCs' title, 
through the proceedings recited and by written assignment, was derived from 
the original holders and owners; and, in effect, that the défendant had 
knowledge of ail the proceedings referred to, and recognized the title of tbe 
plaintiffs to the stoc* as fuU-paid stock, and gave plaintiffs notice of the as- 
sessment, and that the stock would be sold under the provisions of the statute 
if such assessment was not paid. Aside from thèse allégations tending to 
show not only issue of the shares purporting to be full-paid stock, and owner- 
ship by ,the plaintifCs as purchasers for value, but that such issue and owner- 
ship were constantly recognized on the part of the défendant, the cause of 
action is stated substantially as follows: The capital stock of the bank had 
become reduced by impairment, and in conformity with the statute the 
auditor of state, on August 1, 1896, "made an assessment of sixty per cent." 
against the stock to make good the impairment; and the défendant bank gave 
notice to the plaintiffs and other stockholders of the amount so assessed, and 
that the stock would be offered for sale if it was not paid within 60 days. 
On November 10, 1896, the plaintiffs having refused to pay the assessment, 
the auditor of state duly valued the stock at $40 per share, and directed sale 
thereof upon notice; and on .Tanuary 2, 1897, the 100 shares were sold by tha 
bank accordingly to Thomas McGulre for $40 per share, making $4,000, which 
was paid to the bank by said purchaser. Immediately thereupon the plaintilïs 
tendered to the bank the certiflcate for said shares, and demanded the said 
purchase money, "less ail reasonable costs and expenses of said sale," but 
payment was refused, and the money is retained by the bank, although it 
bas canceled the plaintiffs' certiflcate, and issued one to the purchaser in lieu 
thereof, and the assets of the bank, "exclusive of said four thousand dollars, 
were more than sufflcient to pay and discharge ail liabilities to the creditors" 
thereof. 

The statutory provision referred to reads as follows: 

"Sec. 13. The share-holders of each association formed under the provisions 
of this act shall be individually responsible to an amount over and above 
their stock, equal to the par value of their respective shares of stock, for ail 
debts or liabilities of the association and which may be collected by suit and 
also as herein provided. Those holding shares cmly in a fiduciary capacity 
shall not be individually liable, but the assets of the estate, trust or person 
for whom they are acting shall be liable as heroin provided. Whenever the 
auditor of state shall hâve reason to believe that the capital stock of any of 
said associations is reduced by impairment or otherwiso, below the amount 
required by law or by its articles of association and certiflcate of increase or 
decrease of capital, as the case may be, the auditor shall require the de- 
fleiency to be made good and the board of directors shall immediately give 
notice of said réquisition to each stockholder and of the amount of assessment 
which he must pay, by notice made to such stockholder at his place of busi- 
ness or served personally upon him. If any stockholder shall refuse or fail 
to pay the assessment speclfied in the notice within sixty (60) days from the 
date thereof, said directors shall bave the right to sell said stock, or any part 
thereof, to the highest bidder at public or private auction, and wii:h or without 
notice as the auditor may direct the sale to be made, but such stock shall 
not be sold for a less sum than valuation put thereon by the auditor and cer- 
tified by him to the board of directors, and the auditor may revalue such 
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Stock, and new offers for sale may be made at any tlme, and from the pro- 
ceeds of sale shall flrst be deducted the costs thereof. If any associatioD 
shall neglect for sixty (60) days after the auditor shall hâve required such 
deflciency to be made good to eomply wlth such request, the auditor shall 
report the fact to the attorney-general, who shall at once institute such légal 
proceedings as shall be proper to wind up the defaultlng association according 
to law, and in violation of law, or default named in this act shall be sufflcient 
cause for the appointment of a recelver for any such association." 

Smiley N. Chambers, Samuel O. Pickens, and Charles W. Moores, 
for plaintififs in error. 

Daniel Fraser (Will. H. Isham, of counsel), for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

SEAMAN, District Judge (after stating the facts as above). The 
demurrer to the original complaint which was before this court on 
the previous writ of error raised the single question whether purchase 
money derived from a sale of bank stock under the provisions of 
the statute of Indiana above recited belongs to the bank or to the 
owner of the stock. Its solution depended upon the interprétation of 
that statute, which was thus given in the opinion by Showalter, Circuit 
Judge, speaking for the court: 

"The directors are empowered to sell, provided the purchaser will pay as 
much as the value certifled by the auditor, but it Is nowhere stated that the 
priée reeeived by the directors shall go to and become the property of the 
bank. Presumably, the priée, less the expense of the sale, would belong to 
the owner of the stock sold. In such case the bank would lose nothing. The 
purpose of the statute is apparently to enable the bank to get rld of unwllling 
stockholders and go on with its business. The extra obligation of share- 
holders for debts and liabilities of the corporation In default of assets is fully 
provided for in other portions of the statute. No obligation of that sort is 
involved hère. The statute does not in terms, or by necessary implication, 
create an obligation on stockholders to pay more than the full par value of 
the shares, merely to replenish or replace capital lost in the business of the 
corporation." 

No construction appears to hâve been placed upon the statute 
by the Suprême Court of the state, and that so given by this court 
is not open to' question in the présent case, and is décisive, as well, 
of a prima facie right of recovery on the state of facts alleged in the 
amended complaint. It was thereby established that the proceeds of 
a sale of stock under the statute were for the use of the stockholder, 
and not of the bank, and on such doctrine ownership of the stock so 
sold was the sole requisite of presumptive right to the purchase 
money, less the expense of sale. For recovery in that view, an action 
would lie as for money had and reeeived, and thus the original com- 
plaint was sustained. While it was further alleged therein that the 
plaintifïs' stock was full-paid, the allégation was not material, for the 
reason that the property right in the proceeds of the statutory sale 
thus construed depended alone upon ownership of the stock. The 
amended complaint, however, ignores this rule, and tends to confuse 
the issue by allégations respecting the original issue of the bank 
stock, and of other considérations accepted therefor by the bank in 
Heu of cash, followed by allégations setting out the various transac- 
tions and légal proceedings through which the plaintifïs dérive title 
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to the stock in controversy, and were recognized by the bank as 
purchasers and owners. Of thèse allégations, it is sufficient to remark 
that they are unnecessary and violate the rules of pleading at law, 
but nevertheless show presumptive ownership of the stock in the 
plaintiiifs, and the complaint otherwise states a cause of action for re- 
covery of the proceeds. If the pleading was so framed to anticipate 
a légal or équitable défense arising out of the original issue of the 
stock, and to obtain final adjudication on demurrer of any claim or 
lien for nonpayment, in whole or in part, it cannot hâve that effect, 
for the sufficient reason, if not otherwise objectionable, that the neces- 
sary facts do not appear to raise that issue, and it is a mère moot 
question. The allégations of the amended complaint respecting the 
sale of the stock are identical with the original allégations which 
were considered on the previous writ of error, and, the décision 
thereupon being conclusive that the sale under the statute operated 
to vest légal title to the proceeds in the owner of the stock, any 
équitable défense cannot be pleaded in the law action for their re- 
covery in the fédéral court, and "can only be considered on the equity 
side of the court." Bûmes v. Scott, 117 U. S. 582, 588, 6 Sup. Ct. 
865, 29 L. Ed. 991, and cases cited. It does not appear that the 
original considération for the stock was inadéquate, nor that any 
claim or lien exists or is asserted for the statutory liability of stock- 
holders for unpaid stock or otherwise; and no case appears of de- 
fîciency of assets of the bank to meet existing liabilities. Without 
facts on which to predicate a lien upon the stock or liabiHty against 
the stockholders, no issue is raised in that behalf, and the inquiry 
is not presented whether a défense founded thereon is légal or 
équitable in its nature. 

We are of the opiniorl that error is well assigned on the ruling 
below sustaining the demurrer, but are not to be understood as 
holding that an action will not lie to charge liability for a déficit 
against the proceeds of the sale if the 100 shares of stock were not 
fully paid up, even though the stock was at the time of the sale in 
the hands of third parties, having no knowledge of the pre-existing 
equities. 

The judgment is reversed, and the cause remanded for further 
proceedings in conformity with the opinion. 



McDOWELL et al. v. McCXJRMICK. 
(Circuit Court of Appeals, Seventh Circuit. October 7, 1902.) 

No. 868. 

1. APPEAL— FlNDlNGS — BeVIEW. 

A gênerai flnding Is conclusive on ail Issues of faet raised by the 
pleadings, and the évidence is not reviewable to ascertaln whether it 
supports the finding. 

2. Sheripfs— Wrongful Repi.bvin— Ltabiiity— Bona Fide Possession. 

In an action against a sheriff for wrongfully seizing plaintifC's prop- 
erty under a writ of replevin against third parties, where plaintiCfs pos- 
session of the property was merely colorable, and not bona fide, the rule 
which authorizes recovery, on the strength of possession alone, against 
a trespasser disturbing it without right in himself, does not apply. 
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8. Inboltbnt Coepokations — Rbceivbks— Appointmbnt— Conciterent Jceis- 

DICTION. 

In an action by a créditer against an Insolvent corporation, a court of 
gênerai Jurisdiction entered an order restralning défendant from dis- 
posing of its property, and four days later appointed a receiver of tbe 
corporation. Subsequently, on the application of another créditer, an- 
other court of co-ordlnate gênerai jurisdiction also appointed a receiver, 
who thereupon took possession of défendants property, excluding the flrst 
appointée. Held, tliat the first-named court, by the proceedlngs therein 
eommenced, acquired complète and exclusive jurisdiction of the subject- 
matter, with unquestionable right of possession through its receiver, 
irrespective of any actual seizure of the property or of violation of the 
restralning order, and the record of such proceedlngs was admissible in 
évidence to prove title to the property as against title asserted under 
the second appointée. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

The plalntiffs in error, citlzens of the state of Illinois (hereinafter mentioned 
as plalntiffs), sued the défendant in error, who was sheriff of La Porte county, 
State of Indiana (hereinafter mentioned as défendant), in the court below, in 
trespass, to recover damages for machinery and other personal property, of 
the alleged value of about $10,000, seized and sold by the défendant. The 
issues were heard by the court on waiver of trial by a jury, resultlng in a 
gênerai finding "for the défendant," and judgment accordingly. 

The complaint allèges that the plalntiffs were the owners and in possession 
of the property deseribed on December 2, 1897, and that it was then wrong- 
fuUy taken and converted by the défendant, under a writ of replevln in his 
hands, as sheriff, Issued out of the circuit court of La Porte county November 
20, 1807, in a replevln action therein brought by one Nlchols, as receiver of 
the Allen Manufacturing Company, a corporation, against one Schwager and 
other défendants named; the plalntiffs hereln not being parties to such action, 
or named in the writ. 

The answer of the défendant conslsts of a gênerai déniai and several addi- 
tlonal paragraphs, settlng up by way of défense substantially thèse facts: 
On and prior to October 11, 1897, the Allen Manufacturing Company, a cor- 
poration of Indiana, owned the machinery and other property in suit, located 
in the State Prison at Michlgan City, La Porte county, Ind., operating there- 
with as a manufacturing plant, and employing convlct labor. The Hartford 
Rubber Works, a contraet creditor of the Allen Manufacturing Company, 
eommenced an action against the latter corporation, in the nature of a cred- 
itors' blll, as authorlzed by the statutes of Indiana, on allégations of indebted- 
ness and insolvency of the corporation. Complaint therein was filed In the 
circuit court for La Porte county October 11, 1897. An Injunctlon and the 
appointment of a receiver were sought, and the court made a temporary order 
on the same day restralning disposition of the property pendlng the hearlng 
of application for further order to be noticed for October 15, 1897. Both 
summons in the action and notice of such application were personally served 
on the défendant corporation October 11, 1897. On October 15, 1897, the court 
heard the application and continued the restralning order, and at the same 
tlme entered an order appolnting Alonzo S. Nlchols receiver of the défendant 
corporation, as "an emergency requirement." The receiver Immediately qual- 
ified and demanded possession, but Schwager (alleged receiver, hereinafter 
mentioned) and the other défendants named in the replevln writ interposed 
after the défendant corporation was so served with process and notice, and 
prevented both access to the property and possession by the receiver, Nlchols. 
Thereupon the court authorlzed the receiver to sue such parties for possession, 
and on November 20, 1897, the receiver filed In the same court the complaint 
and afiidavit for replevln against Schwager and the other parties withholding 
the property. The summons and writ of replevin were issued and delivered 
to the défendant sheriff November 23. 1897, and personally served upon each 
of the défendants therein the same day. The sheriff at the same tlme de- 
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manded the property, and the défendants In the writ refused to dellver, and 
prevented the sherifE from aecess or possession. It Is further alleged that 
Schwager and the other replevin défendants retalned possession and con- 
cealed the property until December 2, 1897, when they placed it on cars at 
Michigan City for shipment to the plaintiffs In the présent suit; that it was 
then seized by the défendant sheriff under the replevin writ while in the pos- 
session of the replevin défendants; that any claim thereto by the plaintiffs in 
the présent action arises out of a pretended transfer by Schwager to them 
after the service of the writ on November 23, 189T, and "wlth full notice and 
knowledge of ail of the proceedings" above recited, the plaintifif confederating 
thereln with Schwager for the purpose of preventing the sheriff "from getting 
possession of said property" under the writ of replevin; that before the de- 
fendant sheriff had completed his seizure the plaintiffs herein informed him 
that they "reselnded the pretended sale and purchase of said property," and 
they Immedlately served written notice to that effiect upon the replevin de- 
fendants, and as well upon the défendant sheriff; that, relying upon such 
notice and représentations, the défendant sheriff proceeded in and completed 
his levy, and subsequently turned the property over to the plaintiffl in the 
writ, "wlth the full knowledge of the plaintiffs herein, and without objection 
on their part," and "thereby placed the same beyond his power to return or 
dellver" to them; and that the plaintiffs are estopped from reclaiming the 
property or making any demand therefor. Other proceedings are alleged, but 
they are merely cumulative, if material. 

The plaintiffs, for reply to thèse défenses, allège tltle through Schwager, 
as receiver appointed by the La Porte superior court (a court of co-ordinate 
jurisdiction with the circuit court of La Porte county), on October 14, 1897, 
In an action brought by Union Drop Forge Company against the Allen Manu- 
facturing Company; allège that the receiver qualified the same day, and en- 
tered into possession of the property In suit, and so remained until November 
24, 1897; that he then sold the property, under an order of the superior court, 
to the plaintiffs In this action, who purchased the same at auction in good 
falth, and for a valuable considération, "and without any notice or knowledge 
whatsoever of the pendency of the" action of the Hartford Eubber Works 
Company; that the plaintiffs endeavored to rescind the sale, under the advice 
of Chicago counsel, but rescission was not allowed, and they demanded the 
property from the défendant. Other matter Is stated which has no relevancy 
to the issue. 

The bill of exceptions does not purport to contain ail the évidence, but 
contains ail on which error is assigned. It also states that évidence offered 
by the plaintiffs tends to show that "said plaintiffs had actual notice and 
knowledge of the institution and pendency of" the replevin suit, "and en- 
deavored to move said property out of the state, and thus defeat the exécution 
of said writ by the défendant"; that "the évidence tended to show thafthe 
suit brought In said superior court was instituted In bad faith, for the pur- 
pose of defeating the suit previously begun in the La Porte circuit court"; 
and that the complaint in the superior court suit was filed October 13, 1897. 

The errors assigned are for the admission of testimony (over objection and 
refusai to strike out) offered on the part of the défendant, and the sole re- 
llance for reversai is the admission of the record of proceedings in the prior 
case commeneed in the state circuit court by the Hartford Eubber Works 
Company against Allen Manufacturing Company. 

Linton Cox, for plaintiffs in error. 

George H. Peaks and John R. Wilson, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

SEAMAN, District Judge (after stating the facts as above). The 
gênerai finding for the défendant is conclusive upon ail issues of fact 
raised by the pleadings, and the évidence is not reviewable to ascer- 
tain whether it supports the finding. Error in the admission or re- 
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jection of testimony is alone subject to review. Martîntoil v. Faîr- 
banks, 112 U. S. 670, 673, 5 Sup. Ct. 321, 28 L,. Ed. 862, and cases 
cited, 10 Rose, Notes U. S. Reports, 936 ; Wilson v. Merchants' Loan 
& Trust Co., 183 U. S. 121, 127, 22 Sup. Ct. 55, 46 L. Ed. 113; Dis- 
tilling & Cattle Feeding Co. v. Gottschalk Co., 24 U. S. App. 638, 
639, 13 C. C. A. 618, 66 Ped. 609. The plaintifïs in error recognized 
this rule in the assignment of errors, but not in the questions raised 
upon the argument. Thus the primary contention for reversai as- 
sumes that the pleadings raise no issue upon the possession of the 
property by the plaintiffs when it was taken by the défendant under 
the writ of replevin; and, so assuming that the possession of the 
plaintifïs was unquestioned, the rule is invoked which authorizes re- 
covery on the strength of possession alone against a trespasser "who 
disturbs it without right in himself." Cooley on Torts, 436. Were 
this assumption vvell founded, the objections to évidence of title in 
the replevin plaintifif, on which error is assigned, would doubtless 
présent the question whether the défendant was a mère trespasser, 
within the rule stated, in so taking the property specified in the writ 
from the custody of a stranger to the suit — a question on which the 
décisions are not entirely harmonious, the solution depending in a 
measure upon the varions provisions for the writ. Vide Billings v. 
Thomas, 114 Mass. 570, 574; Bullis v. Montgomery, 50 N. Y. 352, 
356; Sexton v. McDowd, 38 Mich. 148, 150, 152; State v. Jennings, 
14 Ohio St. 73, 78. The contention is not tenable, however, in the 
case at bar, for the reason that the answer not only dénies the al- 
leged possession by the plaintifïs, but states afïirmatively that the 
défendants in the writ were in possession of the property when 
it was seized, and were engaged in its removal for the purpose 
of placing it beyond the reach of the writ of replevin, and that 
the plaintifif herein was acting only in collusion with them, un- 
der a pretended sale, without bona fîde possession, actual or con- 
structive. While the findings foreclose any question of actual 
possession, it is sufficient, under ail the authorities, that any partici- 
pation or custody on the part of the plaintifïs was merely colorable, 
£,nd not bona fide; and both findings and bill of exceptions are con- 
clusive thereupon. 

The question remains whether the record of the proceedings in the 
circuit court of La Porte county, wherein Nichols was appointed 
receiver of the alleged insolvent corporation, is admissible in évidence 
to prove title to the property involved, as against title asserted under 
the receiver appointed by the La Porte superior court — a court hav- 
ing gênerai jurisdiction co-ordinate with such circuit court. The 
action in each case was against the Allen Manufacturing Company, 
alleged to be an insolvent corporation, and involved the same subject- 
matter. The relief sought was the appointment of a receiver and 
administration of the property of the défendant corporation — a pro- 
ceeding in the nature of a creditors' bill, expressly authorized by stat- 
ute in Indiana, and having effect to hold the property "in custodia 
legis, whether the court had actually seized it or not." Wild v. No- 
blesville Building Loan Fund & Savings Ass'n, 53 N. E. 944, 945, 
153 Ind. 5. In the first-mentioned suit in the circuit court, the cora- 
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plaint of the Hartford Rubber Works Company, a creditor, was filed 
October ii, 1897; and the court entered an order the same day 
for the hearing on October 15, 1897, of an application for a restrain- 
ing order against the défendant, and restraining disposition of prop- 
erty meantime, and for notice thereof to be served on the défendant. 
Both summons and notice were personally served on the défendant 
October I2th. On October isth the restraining order was continued 
in force — the défendant appearing to object to such order — and at the 
same time, in the same order, the court appointed one Nichols re- 
ceiver of the corporation, the receiver promptly qualifying. The 
action of the La Porte superior court was instituted October 13, 1897, 
in the name of the Union Drop Forge Company, another creditor, 
by the filing of a complaint and service of a summons. On the same 
day the défendant corporation appeared before that court, and one 
Schwagef was thereupon appointed receiver. Forthwith the corpora- 
tion surrendered to this appointée possession of its property, which 
consisted of the manufacturing plant and material in the State Prison ; 
and Schwager, aided by other persons, excluded the receiver of the 
circuit court, when appointed, October I5th, from possession of or 
access to the property. 

Upon the facts thus appearing, the authorities which control the 
présent controversy uniformly establish the doctrine that the pro- 
ceedings so commenced in the circuit court of La Porte county gave 
to that court complète and exclusive jurisdiction of the subject-matter 
— the res in controversy — with unquestionable right of possession 
through its receiver. Thèse citations for the proposition are suffi- 
cient and conclusive: Peck v. Jenness, 7 How. 612, 624, 12 L. Ed. 
841, and subséquent cases noted in 4 Rose Notes U. S. Reports, 725 ; 
Farmers' Loan & Trust Company v. Lake Street Elevated R. Co., 
177 U. S. 51, 61, 20 Sup. Ct. 564, 44 L. Ed. 667; Appleton Water- 
works Co. V. Central Trust Co., 35 C. C. A. 302, 93 Fed. 286, 288 ; 
Taylor v. City of Ft. Wayne, 47 Ind. 274, 282; Wild v. Noblesville, 
etc., Ass'n, supra. The nature of the action established the custodia 
legis in the court wherein the proceedings were first instituted; and 
this irrespective of any actual seizure of the property, or of violation 
of the restraining order entered in the primary suit. Jurisdiction of 
the res became paramount in the circuit court through prior service 
of its process, if not from the filing of the complaint and entry of the 
preliminary restraining order. As said in Taylor v. City of Ft. 
Wayne, supra : 

"It is a clear principle of jurisprudence that, when there exist two tribunals 
possessing concurrent and complète jurisdiction of the subject-matter, the 
jurisdiction becomes exclusive in the one before which proceedings are first 
instituted." 

Other courts having no supervisory powers are thereTby excluded 
from exercising jurisdiction until the duty of the prior court "is fully 
performed and the jurisdiction involved is exhausted." Harkrader 
V. Wadley, 172 U. S. 148, 164, 19 Sup. Ct. 119, 125, 43 L. Ed. 399. 
The rule of décision in Indiana which governs the state courts con- 
forms to that of the fédéral jurisdiction. It is adopted as a "principle 
of jurisprudence" whereby "the jurisdiction becomes exclusive in the 
121 F.— 5 
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one before which proceedings, are first instituted." Taylôr v. City 
of Ft. Wayne, supra. So defined, it is not a mère rule of eomity, but 
one pf necessity, which "leaves nothing to discrétion or mère con- 
venience." Covell v. Heyman, m U. S. 176, 182, 4 Sup. Ct. 355, 
28 L. Ed. 390. 

When the complaint on behalf of another creditor was filed in the 
La Porte, superior court, and summons was served and appearance 
entered, that court was without présent jurisdiction of the subject- 
matter, "for the property could not be subject to two jurisdictions at 
the same time." Id., m U. S. 182, 4 Sup. Ct. 358, 28 L. Ed. 390. 
Possession of the property obtained by its receiver was, of course, 
nugatory, as were any orders for the sale thereof. The question of 
jurisdiction was clearly open to inquiry in the litigation of title there- 
under (Cooper y., Newell, 173 U. S. 555, 567, 19 Sup. Ct.;So6, 43 h. 
Ed. 808), and the effect of the statement in the bill of exceptions 
that "the évidence tended to show that the suit brought in said supe- 
rior court was instituted in bad faith" requires no considération. The 
interférence with the custodia legis of the circuit court yiolated thèse 
canons of the law, and conferred neither possession nor title which 
can be recognized or enforced in the case at bar. 

We find no errof in the rulings of the court below, and the judgment 
is affirmed 



SUPREME COTJNCIL OF ROYAL AROANUM v. TAYLOR. 

(Circuit Court of Appeals, Eigbth Circuit. Mareh 17, 1903.) 

No. 1,764. 

1. Life Insphanck— Bknbfit Association— Waitbr op Pbompt Payment of 
assessmbnts. 

A fratemal benefit association cannot. be deemed to bave walved a 
condition of its eOntract with a member requiring the payment of an 
assessment on or before the last day of each calendar month, without 
notice, and which provided that in default of such payment the member 
should stand suspended, and prohibited the collector of the local councll 
from recel virig an assessment after the day it became due; nor was it 
estopped to Insist upon such suspension, which occurred some days before 
the member's death, because on some previous occasions be had paid 
after the close of the month, wbere that fact was not reported to the 
local councll nor known to the' suprême councll, but where, in fact, the 
assessment had In each case been advanced for hlm by the collector 
under an arrangement between tbem. 

In Error to the Circuit Court of the United States for the District 
of Colorado, 

James H. Brown (Frederick H. Bacon and Andrew W. Gillette, on 
the brief), for plaintiff in error. 
Ralph Hartzell, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This action is founded on a benefit 
certifîcate promising the payment of $3,000 to Anna T. Taylor, the 

Ul. See Insurance, vol. 28, Cent. Dlg. 1 1914. 
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défendant in error on the death of her husband, George F. Taylor, 
which was issued by the Suprême Council of the Royal Arcanum 
(hereafter termed the "Suprême Council") on September 3, 1895. 
George F. Taylor, the plaintiff's husband, appears to hâve become a 
member of a local council termed the Arapahoe Council, No. 1,643, 
of the Royal Arcanum, located at Denver, Colo., on the date last 
mentioned, and received at that time a benefit certificate payable to 
his wife. Taylor died on November 17, 1900. The suprême council 
refused to pay the promised indemnity, whereupon this action was 
commenced. 

The suprême council declined to pay the promised indemnity on 
the ground that the deceased did not comply with the terms and con- 
ditions of the benefit certificate, in that he made default in the pay- 
ment of a regular assessment thereon that was due on the last day 
of October, 1900, and thereby, under the constitution and rules of 
the order, became suspended. The plaintiff below replied to this 
défense by averring, in substance, that the suprême council was es- 
topped from interposing such a plea because it had made a practice 
of receiving assessments days after they were due, and had thereby 
lured the deceased into the belief that a prompt payment of assess- 
ments was unnecessary. On this issue the case went to trial, result- 
ing in a verdict for the plaintifï below. 

The facts developed on the trial, that were not controverted, are 
thèse: The suprême council had an officer connected with the local 
council, termed a "collector," whose duty it was, under the con- 
stitution and by-laws of the order, to keep full and correct accounts 
between the local council and its members, and to receive ail dues and 
assessments paid by the members, and to turn them over to another 
officer of the local council, termed the "treasurer," who, in turn, trans- 
mitted to the suprême council wliat was coUected from members to 
replenish the widows' and orphans' fund held by the suprême council, 
out of which ail indemnities to members were paid. It was the prac- 
tice of the collector to report to the treasurer the number of members 
whose dues had been paid either by them or for them, but not the 
names of the members who had thus paid their dues, and the treas- 
urer made a like report to the suprême council when he transmitted 
the money belonging to the widows' and orphans' fund. The plain- 
tifï's husband was never reported to the local council as delinquent 
as respects any assessments that became payable prior to the one 
that was due on October 31, 1900, but, so far as the records of the 
local council and the records of the suprême council showed, had paid 
ail of his dues and assessments in due season. The fact is, however, 
that on seven or eight occasions during the year 1899, and probably 
on one occasion during the year 1900, the deceased had made his 
payments to the collector several days after the last day of the month 
on which the assessments were due. The testimony showed, how- 
ever, and the fact is not contradicted by any évidence contained in 
the record, that on each of thèse occasions, by an arrangement be- 
tween the deceased and the collector, the latter person advanced the 
assessments to the treasurer out of his own moneys, and reported 
them as paid in due season, and was subsequently reimbursed for 
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such advances by the deceased. The assessment that should hâve 
been paid on October 31, 1900, was not thus advanced by the then 
collector, and the deceased was reported as delinquent. He died be- 
fore this assessment was paid, and it was never paid, although it seems 
to hâve been tendered on November 5, 1900, to the local treasurer, 
but when so tendered the money was not accepted, because the de- 
ceased had already forfeited his membership and been suspended. 

The foUowing provisions are contained in the constitution and gên- 
erai laws of the order, namely : 

(a) "Each member of the Order shall pay to the collector of his Oouncil, 
wlthout notice, twelve regular assessments in each calendar year, due 
and payable before ten o'clock p. m. of the last day of eàch calendar 
month; * • •." 

(b) "Any member falling to pay any regular or extra assessment before 
the time prescribed for such payment, shall stand suspended from the 
Order and ail benefits therefrom." 

(c) "The collector shall immediately notlfy the Begent (of the local Coun- 
cil) of every suspension of a member for nonpayment of assessments 
and the date thereof." 

(d) "A collector shall not recelve an assessment tendered by or for a 
member after the time for payment thereof has expired and any such 
receipt shall not prevent suspension '' 

(e) "The neglect or failure of a member's agent or friend to pay for hlm 
an assessment, shall not prevent his suspension." 

Learned counsel for the défendant in error relies on the receipt of 
assessments by the collector of the local council after they were due 
as constituting a waiverof the défense pleaded in the answer or as 
an estoppel, and it may be conceded that if, on the occasions when 
the deceased did not pay the assessments in due season, they had 
not been advanced by the collector, so that crédit was in fact extended 
by the suprême council, and if it had been aware of the collector's 
action and had taken no exceptions thereto, the plea of estoppel or 
waiver, whichever it may be termed, would hâve been tenable. The 
law to this efifect is so well settled that it is unnecessary to cite any 
of the numerous authorities. But in the présent instance the évidence 
does not show that any crédit was extended by the suprême council, 
or the local council, for that matter. The collectors say that when 
the deceased did not pay his dues in time they advanced them for 
him out of their own funds up to October, 1900, so that he was never 
in default in the payment of his dues until the last-mentioned month. 
Moreover, if we were able to concède that there was any évidence 
tending to show that crédit was at any time extended by the suprême 
council, and that an assessment payable by the deceased was not paid, 
when due, either by the deceased or any one for him, and that it 
was subsequently paid to and accepted by the collector, then there 
is not a particle of évidence tending to show that such conduct on 
the part of the collector was known to the suprême council or ratifîed 
by it, and the case falls squarely within the décision of the Suprême 
Court in Northern Assurance Co. v. Grand View Building Ass'n, 183 
U. S. 308, 361, 22 Sup. Ct. 133, 46 L. Ed. 213, and of this court in 
Modem Woodmen of America v. Tevis (C. C. A.) 117 Fed. 369, 375, 
377. The promise contained in the benefît certifîcate to pay an in- 
demnity on the death of the member was made on condition that he 
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complied "in the future, with the laws, rules and régulations now gov- 
erning the said Council and Fund or that may hereafter be enacted 
by the Suprême Council to govern said Council and Fund." This 
condition, as a matter of course, affected the member with knowledge 
of ail such laws, rules, and régulations, or, at least, it made it the 
member's duty to become acquainted therewith, and he is conclu- 
sively presumed to hâve done so, although in point of fact he may 
hâve been ignorant of some of the rules. Thèse rules declared, as 
above shown, that assessments were due on the last day of each 
month, without notice, and must be paid before lo p. m. of that day ; 
that a member failing to pay any such assessment became at once 
suspended; that a collector should not receive an assessment ten- 
dered by or for a member after the time for payment had expired; 
and that the neglect or failure of a member's agent or friend to pay 
for him an assessment when due should not prevent his suspension. 
Knowledge was thus brought home to the deceased that a collector 
had no right to accept assessments for and in behalf of the suprême 
council after they were due, and that he violated the laws of the or- 
der and the instructions of his principal by so doing. Conceding, 
therefore, that the collector was the agent of the suprême council in 
collecting assessments for the widows' and orphans' fund, yet the de- 
ceased cannot assert that the suprême council waived its right to exact 
payment of assessments on the day they became due because of the 
unauthorized conduct of the collector, of which the deceased must 
be held to hâve been fully aware, unless it is shown that such unau- 
thorized act was subsequently ratifîed by the suprême council, and 
there is no such proof. Northern Assurance Co. v. Grand View 
Building Ass'n, and Modem Woodmen of America v. Tevis, supra. 

It results, from what has been said, that the plaintiff in error, at 
the conclusion of ail of the testimony, was entitled to an instruction 
in the trial court that the plaintifï could not recover. Because such 
an instruction was asked and was not given, the judgment below is 
reversed, and the cause is remanded for a new trial. 



In re FIEGENBAUM. 

(Circuit Court of Appeals, Second Circuit. February 25. 1903.) 

No. 19. 

1. Bankruptcy — Reïusal of Discharge— Second Proceeding. 

A banlîrupt wha hias been refused a discliarge because of frauduien\ 
concealment of assets from the trustée may not, a few months thereafter 
file a new pétition alleging the same tacts, and prosecute a new applica 
tien for discharge. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 

On pétition to review order vacating the stay theretofore granted, 
and permitting the bankruptcy proceedings to continue before the 
référée, and refusing to enjoin the bankrupt from prosecuting an appli- 
cation for his discharge. 
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William S. Maddox and Francis Li Noble, for petitioners. 

Ignace I. Apfel and I. Gainsburg, for bankrupt» 

;Before WALLACE, LACOMBE, and COXE, Circuit Judges, 

COXE, Circuit Judge. The simple question presented by this re- 
view is whether a bankrupt, who has been refused a discharge, after 
full hearing, on the ground that he has fraudulently concealed assets 
from the trustée, will be permitted, within a few months thereafter, to 
file a second pétition alleging the same facts and prosecute a new appli- 
cation for a discharge. It is admitted that the debts and assets in the 
two pétitions are identical except that there is a différence of $8 in 
the amount of property dainied as exempt. There is no attempt to 
disguise the fact that the purpose of the présent proceeding is to ob- 
tain the discharge which the court refused to grant. The judgment of 
the court refusing the discharge in the first proceeding remains in full 
force, no appeal'having beenjtaken. 

We do not deem it necessary to décide whether the bankruptcy pro- 
ceedings should be dismissed in such circumstances, but we are clearly 
of the opinion that the bankrupt should be restrained from filing and 
prosecuting a second application for a discharge. Not only should the 
court of bankruptcy protect the creditors from an attempt to letry an 
issue already tried and determined between the same parties, but the 
court, for its own protection, should arrest, in limine, so flagrant an 
attempt to circumVent its decrees. 

Assuming that this proceeding is allowed to go on, what will be the 
resuit? The bankrupt will présent a pétition for discharge ; the cred- 
itors will file spécifications alleging the same grounds of opposition, 
the issue thus joined will hf referrèd in due course and the référée and 
the judge will thereafter be called upon to décide the same questions 
which hâve already been determined, upon the same proof and between 
the same parties. It is true that in such circumstances it is probable 
that the same conclusion will be reached, but why should the creditors 
be harassed by further ptoceedings ?: Why should they be compelled 
to employ counsel and expend their money in trying again and again 
a question upon which the bankrupt has had his day in court? For 
if his contention be correct there is nothing to prevent him from filing 
a third pétition if his discharge be again refused and so on ad in- 
finitum. 

A proceeding in bankruptcy is in the nature of a bill in equity in 
which the bankrupt is complainant and the creditors are défendants. 
Where a discharge is refused on the merits the judgment inures to 
the benefit of ail the creditors. Both parties are bound by it and 
neither party should be permitted to try the same question again; 
it is res judicata. 

We hâve proceeded upon the assumption that in the présent pro- 
ceeding the creditors can avail : themselves of the same objections in- 
terposed in the former proceeding and sustained there. If for tech- 
nical reasons or otherwise they are prevented from doing this the 
inequity of this attempt to procure a discharge is still more apparent. 
It is the contention of the bankrupt's counsel that this is an entirely 
new and distinct proceeding and in this view he is undoubtedly correct. 
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Can the misconduct of the bankrupt in the former proceeding be 
imported into this proceeding? Suppose the creditors should again 
interpose the objection that the bankrupt has "knowingly and fraudu- 
lently concealed while a bankrupt * * * from his trustée prop- 
erty belonging to his estate," can they prove the allégation by show- 
ing that he has been guilty ûf this misconduct in some former bank- 
ruptcy ? Does not the statute refer to the pending proceeding and the 
trustée then in esse ? If so, it will be at once apparent that the cred- 
itors may in many instances be remediless and the second pétition may 
be used to consummate the most glaring frauds. The same observa- 
tions are true regarding the failure to keep books, etc. This must 
be done with intent to conceal the bankrupt's true financial condition 
and in contemplation of bankruptcy. What bankruptcy? The prés- 
ent or some previous bankruptcy? 

Other considérations of a similar nature might be suggested as 
showing the questions which may arise if this unjustifiable proceed- 
ing be permitted to continue. They are advanced tentatively and with- 
out intending to express any opinion as to whether they are tenable 
or not, our sole purpose being to demonstrate the proposition that 
the creditors having succeeded upon the question of the discharge 
ought not to be called upon to face a situation where they may be 
defeated on technicalities by a clever maneuver of the bankrupt. 

Ail the facts constituting the estoppel are before the court ; they 
cannot be changed by any subséquent testimony. The bankrupt 
is not entitled to prosecute proceedings for a discharge, the debts 
and assets being the same as in the former case, and, therefore, he 
should not be permitted to begin such proceedings. 

We are of the opinion that the stay, in so far as it restrained the 
bankrupt from fiHng a pétition for a discharge, should hâve been con- 
tinued and to this extent the order of the district court is reversed 
with instructions to proceed in accordance with this opinion. 



OLELAND et al. v. THAYER, 

(Circuit Court of Anceals, Eighth Circuit. Febniary 23, 1903.) 

No. 1,659. 

1. Copyright— Coi-OEED Photographs. 

A colored photograph or picture of natural scenery may be the subjeét 
of a copyriglit. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

F. H. & G. L. Canfield, for appellants. 

John S. Mosby, Jr., and Charles J. Blakeney, tor appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judgf:s. 

U 1. Matter subject to copyright, gee note to Amberg File & Indes Go. v. 
Shea, Smith & Co., 27 O. C. A. 248. 
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GALDWEIvL, Circuit Judge. H. A. Cleland, William Xiving- 
stone, and W. A. Livingstone, the appellants, filed their amended bill 
against Frank S. Thayér, the appellee, to restrain an infringement 
of their alleged copyright in a picture or colored photograph oï Colo- 
rado scenery, entitled "The Palisades-Alpine Pass." 'The bill alleged 
that the complainants were the sole proprietors of the print or photo- 
graph in question ; that a copyright in the same had been duly grant- 
ed them according to the act of Congress ; that they had given no- 
tice of such copyright according to law; that their picture was an 
artistically colored and otherwise embellished, new, original, and use- 
ful work, printed from a Specially designed plate or film, which was 
itself produced from an original négative of the sCene, also the prop- 
erty of complainants; that in preparing such plate, and producing the 
copyrighted photograph or picture therefrom, they had employed 
various original, ingenious, and artistic ideas, conceived in their own 
minds, and which they had employed in completing the picture by 
an effectuai and lifelike distribution of color, and by arranging and 
disposing of Ughts and shadows so as to blend appropriately with 
the objects of the scène, and also by various changes in the snow and 
cloud efifect, by means of ail of which, as well,as by other additions 
and omissions, they had finally produced the original picture in suit ; 
that this picture and prints thereof had been made popular by com- 
plainants, and that the sale thereof was a source of profit to them; 
that défendant had wrongfully made exact copies ôf said picture, and 
was selling the same as complainants' work; that his conduct was 
in violation of complainants' rights, and a fraudulent imitation of 
their property and production ; that defendant's copies were inartistic 
and of inferior quality, and were so sold by him as to cause the public 
to believe them to be the work of complainants, and that thereby 
their réputation for high-class work was injured, and serions damage 
otherwise caused to them. The défendant demurred to the bill upon 
the ground that a colored photograph or picture, such as the bill 
described, could not be made the subject of a copyright under the act 
of Congress. The demurrer was sustained, the bill dismissed, and a 
decree rendered accordingly, and the complainants appealed to this 
court. 

The case of Bleistein et al. v. Donaldson Lithographing Co. (U. 

S. Sup. Ct., Oct. Term, 1902) 23 Sup. Ct. 298, 47 L. Ed. , in which 

the opinion was handed down since the submission of this case, holds 
that photographs and pictures such as the bill in this case describes 
may be copyrighted under the act of Congress ; and, on the authority 
of that case and its citations, the decree of the Circuit Court is re- 
versed, and the cause is remanded, with directions to enter an order 
overruling the demurrer to the bill of complaint. 
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In re SUEBTY GTJARANTEE & TRUST CO. 

(arcuit Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 895. 

1. BANKRUPTCY — CORPOBATIONS — PRIVATB BaNKEK8. 

A corporation Incorporated under tbe laws of a state cannot be ad- 
Judged an Involuntary bankrupt as a "prlvate banker," under Bankr. 
Act 1898. § 4b (Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 
1901, p. 3423]). 
3. Bame — Trading and Mercantile Porsdits— Dealing in Stocks. 

The words "trading" and "mercantile pursuits" are used in Bankr. 
Act 1898, § 4b (Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 
1901, p. 3423]) in their technical sensé; and a corporation engagea iu 
buying and selling stocks, bonds, and other securities cannot be adjudged 
an involuntary bankrupt as a trader, or as engagea in mercantile pur- 
suits. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Illinois in Bankruptcy. 

Ttiis is an original pétition, flled in this court by the Surety Guarantee & 
Trust Company, pursuant to section 24b of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]), to review the action 
of the District Court of the United States for the Northern District of Illinois, 
sltting in bankruptcy, in overruling the demurrer of the petitioner to an 
amended pétition filed by certain of its creditors for its adjudication as a 
bankrupt. The allégation of the pétition upon which rests the décision of 
tlils court, is as follows: "That the Surety Guarantee & Trust Company of 
Chicago, Illinois, a corporation organized and existing under and by virtue 
of the laws of the state of West "Virginia, bas for the greater portion of six 
months next preceding the date of filing the original pétition her^in had its 
principal place of business in the city of Chicago, county of Cook, and state 
and district aforesald, and was on sald date engaged principally in tradliîg 
pursuits and as a private banker; that said trading pursuits consisted in the 
buying and selling of stocks, bonds, and other securities; that said the Surety 
Guarantee & Trust Company was on said date a private banker; and that It 
did on said date owe debts to the amount of one thousand dollars." 

John F. Greeting and Richard F. Towne, for appellant. 
Rush C. Butler, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the Court. 

The demurrer présents two questions: (i) Can an incorporated 
Company be a "private banker" within the intendment of the bank- 
ruptcy act? and (a) Is the buying and selling of stocks, bonds, and 
other securities a "trading pursuit" within the meaning of the act? 

The bankruptcy act (30 Stat. c. 541, § 4b [U. S. Comp. St. 1901, p. 
3423]) provides : 

"Any natural person, except a wage earner or a person engaged chietly in 
farming or the tillage of the soil, any unincorporated company, and any cor- 
poration engaged principally in manufacturing, trading, printlng, publishing, 
or mercantile pursuits. owing debts to the amount of one thousand dollars or 
over, may be adjudged an Involuntary bankrupt upon default or an Impartial 

f 1. What persons are subject to bankruptcy law, see note to Mattoon 
Nat. Bank v. First Nat. Bank, 42 C. O. A. 4. 
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trial, and shall be subject to the provisions and entitled to the beneflts of 
this act. Prlvatè'bankerS, but not natloïïat banks or banks Incorporated un- 
der State or. territorial laws, may be adjudged involuntary bankrupts." 

I. The record does not disciQse the act of incorporation of the peti- 
tioner, or the powers thereby conferred, or the purposes for which it 
was incorporated. It is proper for us, therefore, to assume that the 
business in which it is charged to hâve been engaged was within the 
powers conferred by its charter. We may not assume that it acted in 
violation of the law of its création. When, therefore, it is charged 
to hâve been engaged in the business of banking, it is rightly to be 
assumed that it was so authorized by its charter. Cân tTien a cor- 
poration incorporated under state laws be deemed or held co be a 
"private banker" as that term is employed in the act? If banking 
powers were conferred upon the petitioner by its charter, it clearly 
cannot be adjudged an involuntary bankrupt ; for by the express pro- 
vision of the latter clause of the section it is provided that it may 
not be. 

Can any corporation be a "private banker" within the meaning of 
the act? This term had long before the passage of the bankruptcy 
law received a definite and settled meaning. A private banker is a 
person or firm, not a Corpotàtion, engaged in banking without having 
spécial privilèges or authority from the state. People v. Doty, 80 
N._Y. 225, 228; Perkins v. Smith, 116 N. Y. 441, 448, 23 N. E. 21. 
It is said that the business of banking, except in the issuance of circu- 
lating notes, is â common-law privilège belonging as of right to every 
citizen. This, is true, subject; perhaps to control and régulation by 
the state (Perkins v. Smith, supra; State ;V. Woodmansee, i N. D. 246, 
46 N. W. 970, II Iv. R. A. 420; Morse on Banks and Banking, § 13), 
and possibly to prohibition by the state (Myers V. Irwin, 2 Serg. & R. 
368), althoUgh the doctrine of state control "is denied in State v. 
Scougal, 3/S. D. 55, 51 N. :VV. 858, 15 L. R. A. 477, 44 Am. St. Rep. 
756. But a corporation has not the common-law rights of an indi- 
vidual, only those corporate powers which are conferred upon it by 
the state, and it can do no act and make no contract except such as 
are authorized by its charter. Bank of Augusta v. Earle, 13 Pet. 519, 
10 L. Ed. 274. Therefore it is that the term "private banker" has 
definite signification, and is applied only to individuels or to a firm, 
and does not comprehend corporations. The term having received 
such settled and definite meaning at the time of the bankruptcy act, 
Congress must be assumed to hâve used the term in that' sensé ; no 
other or différent meaning being stated. Stephenson v. Higginson, 
3 H. L. Cas. 638; Perkins v. Smith, supra. We are of opinion that 
the "private banker" of the bankruptcy act does not include a corpo- 
ration. 

2. Is the buying and selling of stocks, bonds, and other securities 
a "trade pursuit" within the meaning of the bankruptcy act? In a 
popular sensé tfàde comprehtïids every species of exchange or deal- 
mg. It ,ig,; however, chiefly'used to dénote barter by purchase and 
sale of goods, wares, and merchàhdisè,' either at wholesàle or at retail. 
A trader is "one who makes it his, business to buy merchandise or 
goods and chattels and to sell the same for the purpose of making 
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profit." Bouvier, vol. 2, p. 741. The opinion in the case of In re 
New York & Westchester Water Company (D. C.) 98 Fed. 711 (af- 
firmed on appeal sub. nom. In re Morris, 43 C. C. A. 91, 102 Fed. 
1004), contains an able and lucid review of the définition of the term 
as known to the law, and déclares that "the business of a trader in- 
cludes both buying and selling, either goods or merchandise, or other 
goods ordinarily the subject of trafïic," and that the term "mercantile 
pursuits" means "the buying and seUing of goods or merchandise or 
dealing in the purchase and sale of commodities." The term "goods" 
means articles of trade, commodities, wares, merchandise. Under 
the bankruptcy law of England it was ruled that dealing in shares in 
joint-stock companies was not trading within the meaning of the law. 
In re Cleland, L. R. 2 Çh. App. 466. And so likewise it was held un- 
der the national bankruptcy act of 1867. In re Woodward, 8 Ben. 563, 
Fed. Cas. No. 18,001. We are constrained to agrée with thèse opin- 
ions. The présent act is more restrictive than the act of 1867, and the 
term "trader" cannot be enlarged beyond its technical légal meaning. 
It has usually received such strict interprétation. Thus mining com- 
panies are held not to be traders. In re Elk Park Mining & Milling 
Company (D. C.) loi Fed. 422 ; In re Rollins Gold & Silver Mining 
Company (D. C.) 102 Fed. 982; In re Chicago Joplin Lead & Zinc 
Company (D. C.) 104 Fed. 67; In re Woodside Coal Company (D. C.) 
105 Fed. 56; In re Keystone Coal Company (D. C.) 109 Fed. 872; 
In re Tetopa Mining & Smel'ting Company (D. C.) iio Fed. 120. So, 
also, insurance companies are held not to be traders. In re Cameron 
Town Mutual Fire, Lightning & Windstorm Ins. Co. (D. C.) 96 Fed. 
756. The keeper of a saloon and restaurant (In re Chesapeake 
Oyster & Fish Co. [D. C] 112 Fed. 960) and an incorporated club 
(In re Fulton Club [D. C] 113 Fed. 997) are held not to be traders, 
although they dealt in the buying and selling of commodities. It was 
held in Re San Gabriel Sanatorium (D. C.) 95 Fed. 271, that a corpora- 
tion maintaining a private hospital for consumptives is a trader, and 
in Re Morton Boarding Stables (D. C.) 108 Fed. 791, it was ruled 
that a corporation conducting boarding stables is a trader within the 
meaning of the act. Thèse two cases seem to stand apart and not to 
be sustained by the weight of authority, and one of them is distinctly 
disapproved. We are inclined to hold that Congress employed the 
words "trader" and "mercantile pursuits" in the technical sensé by 
which they were known to the law. If it be désirable that the pro- 
visions of the act should be extended to include the business of dealing 
in stocks and bonds, which now engages the time of many people, it 
must corne about by législative action, and not by the act of the court 
in enlarging the technical meaning of a term long known to and well 
defined in the law. 

We must hold, therefore, that the petitioner was not a private 
banker or trader or engaged in mercantile pursuits within the meaning 
of the bankruptcy act ; that the district court erred in overruling the 
demurrer to the pétition ; and such order must be reversed with a di- 
rection that it order that the demurrer be sustained. The clerk will 
certify this ruling to the court below. 
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F. C. AUSTIN MFG. CO. V. AMBKICAN WELLWORKS. 

(Circuit Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 866. 

1. Patents— Pbeliminart Ïnjunction— Rbview on Appeal. 

On appeal from an order grantlng a preliminary ïnjunction agalnst 
infringement of a patent, the only question for considération is wlietlier 
the légal discrétion of the trial co^rt was improvidently exercised. 

â. Same— Appeal— Matters Kevibwablk. 

The question of the validity of a patent which has been sustained in 
priqr contested litigatlon, not only between other parties, but between 
the same parties, wUl not be consldered on an appeal from an order 
grantlng a preliminary Ïnjunction agàinst its infringement. 

8. Same — Record in Appeli.ate Court. 

An appeal from an order grantlng a preliminary Ïnjunction must be 
determlned by the appellate court on the record as it stood at the time 
the order was made, and additlonal évidence on papers cannot be In- 
troduced into the record thereafter by stipulation. 

i. Same— Infringement— Apparatus for Sinkinq Wells. 

The Chapman patent, No. 382,680, for an apparatus for slnlcing wells, 
daims 12 and 13, consldered by the appellate court, and a finding of the 
trial court on the hearing of a motion for a preliminary Ïnjunction 
agalnst infringement that a beaded roU used by défendant in Its clamp 
to grasp and rotate the tublng whlle being sunk in the well was the 
mechanical équivalent of the "jaws of a circular form, with sharp an- 
gles," ôf the patent, ànd that defendant's apparatus infrînged, héld war- 
ranted, and withln the court's discrétion. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 
For opinion below, see 98 Fed. 992. 

This appeal is brought by the défendant, F. C. Austin Manufacturing Com- 
pany, from a preliminary injunction granted upon bill filed by the American 
Wellworks, as complalnant, alleging Infringement by the défendant of certain 
claims of letters patent No. 382,689, issued May 15, 1888, to Matthew T. 
Chapman, for "apparatus for sinking wells." No Infringement is asserted in 
the well boring and sinking machlnery used by the défendant, except In its 
devlce for clamplng and sinking the well tublng, whlch is alleged to Infringe 
claims 12 and 13 of the patent, namely: 

"(12) A rotary clamp adapted to grasp a round article and rotate with the 
endwlse movemept pf the article clamped, Independent of the rotary move- 
ment whlch carries sald article around, and having jaws of a circular form, 
provlded with sharp angles, substantlally as described. 

"(13) A rotary clamp having jaws of a circular form, with sharp angles, 
adapted to grasp a round article, to rotate with the endwlse movement of the 
article, independent of the rotary movement which carries said article around. 
in combination with a rotary ring for carrying said clamp, and gearlng for 
driving sald ring, substantlally as described." 

The validity of thèse claims is challenged, but the main contention for re- 
versai of the order Is that the defendant's rotary clamp does not infringe, for 
the reason that a "round beaded roll" for grasping the pipe is substituted for 

1 1. Eevlew of Interlocutory decree grantlng or cbntinuing injunction in 
Circuit Court of Appeals, see notes to Consolidated Pledmont Cable Co. v. 
Pacific Cable Ky. Co., 3 C. C. A. 572; Southern Pac. Co. v. Barl, 27 O. C. A. 
189; United States Freehold Land & Emigration Co. v. Gallegos, 32 C. C. 
A. 484. 
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the roeans described in the claims as "jaws of a circular form, provided with 
sbarp angles." 

C. K. Offield and C. C. Linthicum, for appellant. 
L. L. Bond, for appellee. 

Before JENKINS and BAKER, Circuit Judges, and SEAMAN, 
District Judge. 

SEAMAN, District Judge (after stating the facts as above). The 
only question fer review on this appeal is vvhether the discrétion of 
the trial court was improvidently exercised in granting the prelimi- 
nary injunction. Welsbach Light Company v. Cosmopolitan Incan- 
descent Light Company, 43 C. C. A. 418, 104 Fed. 83, 85 ; United 
States Gramoplione Company v. Seaman, 51 C. C. A. 419, 113 Fed. 
745, 749; Stearns-Roger Mfg. Company v. Brown, 52 C. C. A. 559, 
114 Fed. 939, 941. 

In the record below, strong grounds were presented for the relief 
sought, if infringement appeared. Not only had the validity of the 
patent and of the claims in question been contested and finally ad- 
judicated in another court, but the parties to the présent bill were 
before the court below in other litigation involving both validity and 
infringement of the same patent and claims. Prior hearings had 
occurred, resulting in an injunction against an alleged infringement 
by the défendant pending final hearing. The instant case appeared, 
therefore, as a second attempt to use a device which might évade the 
patent, while adopting an équivalent means. The presumptions which 
run with thé patent are thus well fortified by circumstances to en- 
title the owner to injunctional relief against an infringer. Electric 
Manufacturing Company v. Edison Electric Light Company, 10 C. 
C. A. 106, 61 Fed. 834, 836. 

Numerous prior patents are introduced by way of attack upon the 
validity of the patent in suit, but no device thus shown appears upon 
its face to be such anticipation of the patent device as calls for con- 
sidération, under the rule governing this appeal. The issue thereupon 
must be reserved for final hearing, aided by such proof as may then 
be submitted. So that the ruling upon the question of infringement 
alone remains for review. As ttie application for an injunction is 
addressed to the judicial discrétion of the court, the order will not 
be reversed unless it is "clearly erroneous." Welsbach Light Co. v. 
Cosmopolitan Incandescent Light Co., supra. For the exercise of 
that discrétion the rule is well settled in patent cases that the fact 
of infringement must be clearly established, or, js frequently stated, 
must appear beyond reasonable doubt. Standard Elevator Co. v. 
Crâne Elevator Co., 6 C. C. A. 100, 56 Fed. 718, 720; Menasha 
Wood Split Pulley Co. v. Dodge, 29 C. C. A. 508, 85 Fed. 971, 977; 
McDowell V. Kurtz, 23 C. C. A. 119, yj Fed. 206, 207; Blakey v. 
National Mfg. Co., 37 C. C. A. 27, 95 Fed. 136, 137. But the cor- 
rectness of the order must be considered under the facts and circum- 
stances of the case as presented below, and "from the same stand- 
point as that occupied by the court granting it," and, if its légal dis- 
crétion "was not improvidently exercised, we should not disturb its 
action." Duplex Printing Press Co. v. Campbell Printing Press & 
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Mfg. Co., i6 C. C. A. 220, 6g Fed. 250, 252; Stearns-Roger Mfg. 
Co. V. Brown, supra. 

The defendant's device is a rotary clamp, and identical with that 
of the patent in purpose, opération, and effect. Both are used in 
connection with machines for well boring a,nd sinking, and are adapted 
to sink heavy métal tubes in deep wells, for the various sizes and 
weight of tube required, which range from 4 to 15 inches in diameter, 
and are frequently 10 to 12 inches. The devices operate ahke in 
grasping the well tube and compelling its continuous rotation, while 
permitting its movement longitudinally for sinking in the bore. For 
thèse objects each is provided with sets of rolls or wheels mounted 
for rotation, and having "gripping edges" which serve to bite into 
the surface of the pipe ; thus holding it for continuous downward move- 
ment, and causing it to turn with the rotation of a ring which carries 
the gripping means. The devices difïer alone in the number and 
form of thèse gripping means, and the form of their gripping edges. 
In the patent "two oppositely located sets of wheels" are employed, 
called "holding cônes" in the spécifications. As shown in the draw- 
ings, each set consists of two cone-shaped rolls having annular ofï- 
sets, which présent sharp angles for gripping edges ; and they are 
described in the claims as "jaws of a circular form, provided with sharp 
angles." The means used by the défendant is described by its expert 
as "three equidistant radial rolls," each "a cylinder having on its 
face an unbroken raised central bead, extending completely around 
its circumference, the bead being substantially half round in cross- 
section" ; and "the beads alone make contact" with the well tubing. 

The device of the patent, as an entirety, is adapted to the modem 
requirement of deep wells, with large bore and heavy tubing, and 
the theory of the invention in controversy is that continuous révolu- 
tion of the tubing will aid the descent — in many instances is essen- 
tial to success — so that a rotary clamp is provided to hold securely, 
and give and control both movements without injury to the tubing. 
The advance made in the art of well-sinking requires no présent con- 
sidération, beyond the remark that the presumptions in favor of the 
patent are well supported by affidavits tending to show the novelty 
and utility of the device in this feature, Indeed, the défendant fur- 
nishes strong évidence of its utility by persistent adoption of means 
for Hke purpose. Under the circumstances shown, with the validity 
of the claims assumed, the changes made by the défendant in the 
shape, number, and arrangement of the wheels which constitute the 
gripping jaws are manifestly not substantial, but formai and evasive, 
within the doctrine of Cash-Register Co. v. Cash Indicator Co., 156 
U. S. 502, 517, 15 Sup. Ct. 434, 39 L. Ed. 511, and analogous 
cases. The sole question is whether the substitution of the bead- 
ing on the defendant's wheel as a gripping surface for the angle 
made in the wheel described in the patent is a substantial departure 
from the invention claimed. On this record the prima facie showing 
is sufficient that the beading on the wheel opérâtes in the same way, 
and is effective in holding, revolving, and sinking the pipe ; alike 
biting and in4enting the surface without material injury to the pipe. 
In other words, the beading serves the purpose of the angle shown 
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in the patent as a gripping edge, and ib plainly a mechanical équiva- 
lent. A valid patent monopoïy cannot be "vaded by such substitu- 
tion or change in form, except through the tern.- of the grant, express 
or implied, limiting the invention to the spécial means and form 
shown in the patent. Unless on the face of the présent record the 
patent in suit must be construed as so Hmiting the grant, infringe- 
ment is unquestionable. No room for doubt would appear, except 
for the description of this élément in the claims as "jaws of a circular 
form, provided with sharp angles," and the inquiry is thus narrowed 
to the meaning of the term "sharp angles" in the sensé of the inven- 
tion claimed. In the argument of counsel for the défendant appellant 
the contentions on this point are tv/ofold: (r) That the proceedings 
in the Patent Office so limit the claims as allowed that the beading 
on the wheel does not infringe; and (2) that the express provision 
of the claim for "sharp angles" is not apphcable to the beading on 
the defendant's wheel. 

1. The first proposition rests on the assumption that the "file wrap- 
per and contents" relating to the patent are in the record, but no évi- 
dence of that character appears in the transcript of record filed on 
this appeal. An, "Additional Transcript of Record," so called, is pre- 
sented on behalf of the appellant, purporting to contain such mat- 
ter, and certified by the clerk of the circuit court as "filed in said 
court on the çth day of January, 1902," pursuant to a stipulation of 
counsel for both parties, therewith certified, but it constitutes no part 
of the record on appeal. The hearing occurred November 16, 1901. 
The opinion was filed and the injunctional order entered December 
30, 1901. Appeal was allowed the same day, and perfected Janu- 
ary 4, 1902, when the assignment of errors was filed. As no rehear- 
ing or other subséquent action of the trial court appears, the matter 
filed January 9, 1902, cannot enter into the record through stipulation, 
and cannot be considered on the appeal, irrespective of the fact that 
objection thereto is now raised by counsel. The jurisdiction of this 
court is appellate only. Its review in law or equity is hmited to the 
record of matters which were before the trial court, and cannot be 
enlarged or affected by subséquent stipulations between the parties. 
Maxwell Land-Grant Case, 122 U. S. 365, 375, 7 Sup. Ct. 1271, 30 
L. Ed. 1211; Randolph v. Allen, 19 C. C. A. 353, 73 Fed. 23, 31; 
Case v. Hall, 36 C. C. A. 259, 94 Fed. 300, 302. 

2. The contention that the beaded wheel is not an infringement of 
the patent rests upon the language of the claims that the "jaws are 
provided with sharp angles," and upon the angled edge disclosed 
in the drawings and spécifications as a gripping means. While each 
wheel as shown in the patent has more than one angle, to meet the 
varions sizes of the pipe, contact is made in every instance with a 
single angle or gripping edge, which is the sole object of the angle. 
It is well described as an "angle," and the term "sharp" is unneces- 
oary, in so far as any requirement is disclosed by the patent or rec- 
ord. The degree of angle is neither specified nor essential, and the 
term "sharp" is a mère relative term. It is conimonly applied in réf- 
érence to the cutting edge of a knife or razor, to the tooth of a man 
or animal, or to the prow of a ship, and cannot fairly be construed 
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hère to intend a mathematical angle or particular degree of sharp- 
ness. Otherwise, when the edge becomes dulled by use, it is not 
within the patent. The object of the patent law is "to secure to in- 
ventors a monopoly of what they hâve actually invented or discov- 
ered," and it "ought not to be defeated by too strict construction" 
of terms in the claims, which may be inartificially drawn. Topliff 
V. Toplifif, 145 U. S. 156, 170, 12 Sup. Ct. 825, 831, 36 L. Ed. 658. 
"An excess of description does not injure the patent uniess the addi- 
tion is fraudulent." Sewall v. Jones, 91 U. S. 171, 186, 23 L,. Ed. 275. 
The inventor provided a means to make the grip effective by biting 
into the métal tubing, making an indentation in its course without 
injuring the tube. The beading makes the same grip in the same 
way, though more force is apparently necessary, and its track on the 
tubing is distinct. Treating the term "sharp" as used in the sensé 
of this function — capability of biting into the métal — it is applicable to 
the beading, which differs only in degree. With the claim so con- 
strued, infringement is unquestionable. The exercise of discrétion 
hinged upon the construction given to thèse terms, and we cannot 
find, on the record presented, that the construction adopted was un- 
just or unreasonable. This conclusion is without préjudice to the 
construction of the claims upon final hearing, or in further proceed- 
ings in the Circuit Court. 

We are of opinion, therefore, that the discrétion of the court was 
not improvidently exercised in granting the injunction, and the order 
is affirmed. 



HEGENT MFG. CO. et al. v. PENN ELECTKICAD & MFG. 00. 

(Circuit Court of Appeals, Seventh arcuit. October 7, 1902.) 

No. 888. 

1. Patents— Vawditt and Istpringkment— Mibrobs. 

The Wright & Curry patent, No. 631,033, for a mirror, consisting of a 
combination of an unframed mirror with beveled edges, a spring-armed 
métal supporting frame and grooved clips adapted to be rotatably 
mounted in the arms of the frame to clasp the edges of the mirror and 
hold it frlctionally at any angle to which It may be adjusted by means 
of the spring pressure of the frame, while the éléments were old, shows 
a combination which produces a usefui and new unitary resuit, and which 
involved invention. Claims 3 to 6, inclusive, construed, and held not an- 
ticipated and infringed. 

2. Samb— Injunction Against Inpbingement— Patentée. 

A patentée, who has assigned his patent, and is In the employ of 
another, who is making an Infringing article, has no ground to object 
to a decree enjoining him as well as his employer from making and seli- 
ing such article, where he Is not held for the damages caused by tlie 
infringement. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

From a decree awarding the Penn Company an injunction against ilie 
Régent Company and Curry, and au accountlng against the Régent Company 
alone, this appeal Is prosecuted. 
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The suit was based on daims 3 to 6, Inclusive, of letters patent No. 
631,038, August 15, 1899, John A. Wright and James H. Curry, assignors to 
the Penn Company, as follows: "(3) In a mirror, the comblnation of a glass, 
a spring-metal frame normally narrower than the glass, clips 4 grooved on 
their inner edges and having fixed rotatable mountlng in the frame sldes, the 
grooved clips belng adapted, upon expansion of the frame, to embrace and 
frlctionally hold opposite edges of the glass at any desired point in the lengtli 
of the latter, substantially as shown and described. (4) In a mirror, the 
combination of a glass, an expansible spring-metal frame normally narrower 
than the glass, and clips on opposite sides of the frame, adapted, upon ex- 
pansion of the frame, to embrace and frlctionally engage opposite edges of 
the glass at any desired point in the length thereof, whereby the relative po- 
sition of the glass and frame may be varied, substantially as shovrn and 
described. (5) In a mirror, the combination of a glass having its edges con- 
tinuons and uninterrupted by apertures or other bearing-points, an expansi- 
ble spring-metal frame normally narrower than the glass, and clips grooved 
in the direction of the glass edges, said clips secured to opposite sides of the 
expansible frame and adapted to embrace the glass edges at any desired point 
in the length thereof, the clips holding the glass by frictional engagement, 
substantially as shown and described. (6) In a mirror, the combination of 
a glass having beveled or tapering edges, a frame, clips for securing the 
glass to the frame, the clips having V-shaped sockets for embracing the bacl< 
and bevel of the glass without encroaching on the reflecting-surface thereof, 
and means for frlctionally holding the clips at any desired point on the glass 
edges, the latter having wedging action in the cllp-sockets, substantially as 
shown and described." 

When the invention was made, both Wright and Curry were connected 
with the Penn Company, to which they assigned their application. The 
Penn Company at once began to make and sell the new mirrors, and up to 
the time of taking testimony herein had marketed more than half a million 
of them. Ourry left the Penn Company some time in 1900. About the same 
time the Régent Company prepared to manufacture mirrors. In February, 
1901, the Régent Company contracted with Curry "to thoroughly organize 
the mirror factory of the Régent Company, and to suggest such improvements 
as may appear désirable, and to assist in any capacity necessary to further 
the interests of said company," at a stated salary. This suit was commenced 
ih April following. The court held that Curry was estopped to deny the 
validity of the patent; that the Régent Company was in such privity with 
Curry that it, too, was estopped; that the patent was infringed; and that 
the Régent Company alone should account, since Curry had no flnancial in- 
terest in the business or in the profits therefrom. 

The prior art Is illustrated in the record by letters patent No. 52,531, 
February 13, 1866, to Ohappell; No. 60,699, Januarv 1, 1867, to Cumming; 
No. 137,383, April 1, 1873, to Olander; No. 167,558, September 7, 1875, to 
Palmieri; No. 241,512, May 17, 1881, to Ritter; No. 377,282, January 31, 
1888, to Wiederer; No. 479,092, July 19, 1892, to Julian; No. 544.300, August 
13, 1895, to Hanlon; No. 606,866, July 5, 18Ô8, to Heineken; No. 615,250. 
December 6, 189S, to Clark; No. 615,928, December 13, 1898, to Wagner. 

An alleged prior use is claimed by appellants to be shown in their exhibit 
"Curry & Company's 1894 and 1895 Mirror." 

Under the assignments, the Régent Company contends: (1) That it is not 
estopped to deny the validity of the patent; (2) that the patent is invaiid 
(a) in View of the prior patents, (b) by reason of prior use, and (c) becausc 
it comprises a mère aggregation of old éléments and results, and not a pat- 
entable combination; and (3) that there is no infringement in the light of 
the limiting amendments of the claims shown by the flle wrapper and con- 
tents. And Curry insists that the injunctive decree against him Is erroneous. 

Other facts are stated in the opinion. 

Thomas F. Sheridan and P. C. Dyrenforth, for appellants. 
Edward Rector, for appellee. 

Before JENKINS and BAKER, Circuit Judges, and SEAMAN, 
District Judge. 
121 F.— 6 



82 '' 121 FEDERAL REPORTER. ' 

BAKER, Circuit Judge, after making this stateriient, delivered the 
opinion of the court. 

1. There is évidence in the record which may fairly be claimed to 
show that the Régent Company had designed the alleged infringing 
mirrors before employing Curry, that Curry had no Voice in deciding 
what should be manufactured, and that his efforts were directed to 
organizing the factory so as to produce better and cheaper what 
the Régent Company had already determined upon. On this show- 
ing there is basis for contending that the Régent Company is not in- 
volved in the estoppel against Curry. Boston Lasting-Machine Co. 
V. Woodward, 27 Cf. C. A. 69, 82 Fed. 97. From other évidence an 
inference might possibly be warranted that the Régent Company 
and Curry were knowingly co-operating in an invasion of appellee's 
rights. We find it unnecessary, however, to pass upoti this évidence, 
in view of our conclusions upon the other questions. 

2. (a) The prior patents disclose mirrors, with and without bev- 
eled edges, with and without frames, spring-metal frames, and groov- 
ed clips. For example, in the patents most strongly relied on, 
Palmieri shows a mirror gripped between two slotted clips, which are 
held rigidly with respect to each other and the mirror's edges by a 
bar Connecting them across the back of the mirror, but he does not 
«mployia spring frame, nor clips rotatably mounted in such a frame 
and adapted to engage and hold the glass by the frame's pressure. 
Ritter displays a spring wire support, in which the points of the 
forks are bent inward to set in holes in a solid frame; and Heineken 
exhibits u particular "détachable clamping and pivot-supporting de- 
vice for wash (basins." Thèse come as near to appellee's structure 
as any of the prior patents. None forestalls the combination for 
which the claims in suit are made. 

(b) It is not shown when or by whom appellants' exhibit "Curry & 
Company's 1894 and 1895 Mirror" was made. Curry testifies that 
the exhibit is a duplicate of a style that Curry & Co. manufactured 
in 1894 and 1895. In other respects, also, we are not satisfied that 
the proof of the alleged prior use comes up to the point where it can 
be accepted to defeat a patent; and especially in this case, where Curry 
and his employer ask that an asserted use by Curry & Co. in 1894 
be taken to falsify Curry's oath in his application for the patent in 
suit, made in 1899. But if the prior use; were duly proven, the ex- 
hibit, at its full face value, amounts to no more than the prior pat- 
ents. The mirror, substantially as in the Palmieri method, is sup- 
ported and held between two clips (loops) formed in the ends of a 
wire that extends across the back of the glass. The wire, by means 
of its ends as pivots, is upheld in a forked frame that has sufficient 
spring to admit the pivots intotbeir bearings. Without noting other 
différences, it is plain that the glass is not sustained between the clips 
by means of the pressure of a spring-armed frame. The real perti- 
nence of the Curry exhibit, and also of the prior patents, comes in 
considering the next question. 

(c) Was a patentable combination formed by bringing together 
thèse dld éléments — an unframed mirror with beveled edges, a spring- 
armed supporting frame, and grooved clips adapted to be rotatably 
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mounted in the arms of the frame? Or was this an aggregating of 
old éléments and results? If a useful and new unitary resuit appears 
as the product of the interaction of the éléments, though ail be old, 
the union is a true combination; and, if unpatentable, it is for want 
of invention. Parks v. Booth, 102 U. S. 96, 104, 26 L. Ed. 54; John- 
son V. R. Co., 33 Fed. 499 ; National Cash Register «Co. v. American 
Cash Register Co., 3 C. C. A. 559, 53 Fed. 367. In the patent in 
suit it is évident that the spring-metal frame forms a support for the 
rotatable clips which hâve their bearings in the arms of the frame, 
presses the clips inwardly against the edges of the glass with suffi- 
cient force to cause the clips to embrace and frictionally to hold the 
glass at any desired point in its length, and produces sufficient fric- 
tion between the arms and the clips to hold the glass in angular posi- 
tion. The clips rotatably support the glass so that it may be turned, 
frictionally and yieldingly sustain the glass in its lengthwise adjust- 
ments, and react frictionally against the spring-arms to hold the glass 
in its angular positions ; and the glass, to the accomplishment of the 
resulting adjustability, necessarily reacts upon the clips and spring- 
arms. Thus, by the co-operation of the three old éléments, is pro- 
duced a unitary resuit— the quick, easy, and sure adjustability of the 
mirror with respect to height and angle. The improvement is con- 
fessedly novel. Its utility, apparent on its face, is reafïirmed by its 
great success. But did the production of it require the exercise of 
the inventive faculty? The conjunction of its being a true mechani- 
cal combination, its novelty, its great utiHty, and its notable com- 
mercial success, is persuasive that more than mechanical skill was 
required in taking this new step in the very, very ancient art of sup- 
porting and adjusting mirrors. The device seems exceedingly simple. 
But its very simplicity, in such an old field, should be a warning 
against a too ready acceptance of the ex post facto wisdom of the 
bystander. 

3. Between the Régent and the Penn mirrors there are some dif- 
férences in appearance, due mainly to the use of round wire in the 
former where the latter has flat; but in each are the same éléments, 
combined and co-operating in the same way, and producing the same 
resuit. The défense of noninfringement rests upon the insistence 
that a spring frame, to be within the patent, must be literally and in- 
dependently of the clips "normally narrower than the glass," and 
that the Régent spring frame, by reason of an asserted greater rig- 
idity of the round wire and wider extension of the clips, does not 
need to be and is not "normally narrower than the glass." There 
can be no question but that the Régent clips, hke the Penn, hâve "rota- 
table mountings in the frame sides," and are "adapted, upon the expan- 
sion of the frame, to embrace and frictionally hold opposite edges of 
the glass," and that the results are due to the inward pressure of the 
spring-arms. In view of the above phrases quoted from the claims, 
as well as from a considération of the whole patent, it would seem 
that a fair and reasonable interprétation would only require the glass 
to be held in a spring frame which had to be expanded to receive 
it. Such a frame, counting ail that embraces the glass as frame, is 
of necessity "normally narrower than the glass." But if the construc- 



84 121 FEDERAL REPORTER. 

tion of the claims be adopted that the naked spring-arms, when free 
from pressure, must stand nearer each other than the width of the 
glass, then an infringing mirror may be made noninfringing by bend- 
ing the spring arms a hundredth of an inch, and vice versa, and the 
same mirror may at one moment infringe and not at the next. Ver- 
ily, this would be an instance in which the letter killeth. But we do 
not understand the Régent Company to urge such a construction, 
except in view of the history of the application in the Patent Office, 
from which the contention is drawn that the original claim was in- 
tentionally restricted by inserting "normally narrower than the glass" 
as an amendment to meet the views of the examiner, and that a lit- 
eral construction is, therefore, required, regardless of the nature and 
scope of the invention. The trouble is, the premise is not well 
grounded in fact. Original claims 2 and 4, for which claim 3 now 
stands, read: 

"(2) The combinatlon of a mirror, and a spring mounting adapted to be 
expanded to engage opposite edges of the mirror and hold it by frictional 
engagement, substantially as shown and described." "(4) The combination 
of a mirror, a forked spring-metal frame, and clips trunnioned in the frame 
forks, the frame being adapted to expand to cause the clips to engage op- 
posite edges of the mirror and hold the latter by frictional contact, substan- 
tially as shown and described." 

Manifestly, a spring mounting (arms and clips) adapted to be ex- 
panded to engage and hold the glass by friction has to be normally 
narrower than the glass. The examiner did not suggest that he 
would allow the claims if the alleged restrictive phrase were inserted, 
but went to the substance, as he viewed it, and rejected the claims 
upon références to the Ritter and Heineken patents, holding that 
there was no invention in the applicants' device. The following claim 
was then ofïered: 

"In a mirror, the combination of a glass, a spring-metal frame normally 
narrower than the glass, and clips on opposite sides of the frame adapted, 
when the frame is expanded, to embrace opposite edges of the glass, and 
at any deslred point in the length thereof, and detachably secure the same, 
substantially as shown and described." 

The examiner did not say that, the words "normally narrower 
than the glass" having now been added, he would allow the claim; 
but, without indulging in verbal criticisms, rejected this claim on the 
merits, upon the same références and for the same reason as before. 
Présent claim 3 was then filed, and disallowed on the same grounds. 
The applicants then added présent claims 4, 5, and 6, and requested 
the examiner to make his décision final, so that they might appeal. 
The examiner 's understanding of the scope and meaning of the claims 
in suit is shown by his statement on appeal : 

"The claims appealed cover a spring-metal frame to embrace a hand- 
mirror, the glass of which is held directly in two grooved clips, rotatably 
mounted in the sides of the frame and held against the glass by the spring 
pressure of the frame. * * • It is held that there is no Invention in ap- 
plying the trunnion clips shown by Heineken to the mirror frame shown bv 
Kltter." 

The board of examiners in chief unanimously reversed the décision, 
saying, among other things: 
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"The frame o£ Eltter is not adapted without change to support the clamps 
of Heineken. Thls device Is one clearly an Improvement over Ritter's, and 
contains novelty which is more than the resuit of merely copying or using 
an old device in the place of Ritter's prongs and holes." 

So, the applicants never acquiesced in the examiner's action ; the 
examiner did not require the amendment as a condition précèdent 
to the allowance of claims narrower than originally made ; and the 
appellate tribunal allowed the claims after examining the device in 
the spirit that giveth life. 

Respecting Curry: The decree prohibited him from continuing 
to make the Régent infringing mirrors, but did not hold him in 
damages. To the latter part of the decree the Penn Company is not 
objecting. Curry, as patentée, is estopped to deny the validity of 
the claims ; and, as a mère employé, that he "may be enjoined when- 
ever this is necessary to protect the patentée (holder of the patent) 
against future infringements, is universally conceded." 3 Robinson 
on Patents, § 912. Under the circumstances of this case, we think 
that Curry has no cause to complain. 

The decree is afïirmed. 



SEILER V. FXJLLER & JOHNSON MFG. CO. 
(Circuit Court of Appeals, Seventh Circuit February 7, 1903.) 

No. 907. 

1. Patents— Invention— Transplanting Machines. 

The Bemis patent No. 423,723, for a transplanting machine, claim 1, 
is void for lack of patentable invention in view of the prior art, including 
the Smith transplanter (patent No. 335,724, and improvements covered by 
later patents), which was an operative machine, the only change in 
which made by Bemis was to substitute for the pressing roUers pressing 
plates previously known and used in seed-planters, which was an obvions 
mechanicai substitution. 

a. Same— Infringement. 

The Bemis patent No. 423,724. for a transplanting machine, claim 0, 
îs void for lack of invention. Claims 3 and 4 held not infringed if valid. 

8.- Same. 

The Starks and Felland patent. No. 486,200, for a transplanting ma- 
chine, claims 1 and 2, covering a combination of devices by which the 
weight of the persons who set the plants is utllized to hold the furrow- 
opener in the ground, is not Infringed by the machine of the Moehring 
patent, No. 653,425, which employs différent means for utilizing the 
driver's weight for the same purpose. Claims 6 and 7, for means to 
fasten the tongue rlgidly to the frame and to disengage it at the end 
of the row, in view of the prior agricnltural implement art, must be re- 
stricted to the means speclfied, and, as so Umited, they are not infringed 
by the Moehring machine. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

By the decree appealed from it was adjudged that appellant was infrin- 
ging claim 1 of letters patent No. 423,723, March 18, 1890, to Bemis; claims 
3, 4, and 6 of No. 423,724, March 18, 1890, to Bemis; and claims 1, 2, 6, and 
7 of No. 486,200, November 15, 1892, to Starks and Felland, assignors to ap- 
pellee. 
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Th(» clalms are as foUows: ' 

. First, Bemls patent: "(1) In a transplantlng-macblne, the comblnatîon, with 
the runner or plow provided -wltli the usual mold-board, of the gathering and 
spreadlng plate formed or proTided upon ita end, on one slde thereof, with a 
downwardly-extendlng flange, substantlàlly as set forth." 

Second Bemls patent: "(3) In a transplanting-machlne, the combtnation, 
wltb plow or runner supports, of adjustable angular brackets secured thereto, 
laterally-extendlng shoes secured to sald adjustable brackets or to their équiv- 
alent, and a plow or runner secured between sald supports, substantially as 
set forth. (4) In a transplanting-machlne, the combinatlon, with plow or 
runner supports, of angular brackets secured thereto, sald brackets provided 
on their vertical members with elongated slots, transverse pins passing 
through said elongated slots and through perforations in the supports, 
whereby adjustability may be given, laterally-extendlng shoes secured to the 
horizontal members or arms of said brackets, and a plow or runner secured 
between the supports, substantially as set forth." "(6) In a transplanting- 
machlne, the combinatlon, with plow or runner supports, of a plow or ruimer 
secured between said supports, and la1;erally-extending shoes secured to said 
supports, the outer edges of sald shoep beiag turned downwardly, so as to 
gather the earth înto the furrow after. the plant bas been set, substantially 
as set forth," 

Starks and Felland patent: "(1) In a machine of the class described, the 
combinatlon, with the main frame, of the beam, I, pivoted to the main frapie, 
the furrow-opener carrled by the beam, and a beam or beams. G, pivoted to 
the frame and supported upon the furrow-opener beam, ail substantially as 
shown and described. (2) In a machine of the class described, the combina- 
tlon, with the main frame, of the furrow-opener beam, I, the bearil or lever, 
G, pivoted to the main frame and supported upon the furrow-opener beam I, 
and an adjustable connection between the sald beam I and the beam G, 
whereby the leverage of the latter beam may be varied as deslred." "(6) In 
a machine of the class described, the combinatlon, with a main frame, of a 
block or frame, Z, pivoted thereto at Its forward end, and a lever, b, pivoted 
to the main frame and adapted to engage slots formed In the main frame 
and in the frame, Z, ail substantially as shown and described. (7) In com- 
binatlon with a main frame havlng a block B at Its forward end, sald block 
having a slot or recess, a, in Its rear face, a sijpplemental frame or block, Z, 
provided with a wheel, e, and connected wîth the block, B, of the main 
frame by means of a boit, Y, and a lever, b, pivoted to the block, B, and 
adapted to enter the slot, a, and a correspondlng slot In the frame or block, 
Z." 

Charles M. Peck and Lysander Hill, for appellant. 

Wm. R. Bagley (Robert M. Bashford, on the brief), for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The patents relate to transplanters. Before Bemis's time (Tucker, 
No. 93,250, August 3, 1869; Tennent, No. 193,734, July 31- 1877; 
Smith, No. 335,724, February 9, 1886, reissued No. 10,982, January 
29, 1889; Smith, No. 345,184, July 6, 1886), transplanters were 
known, and the Smith machine was being manufactured and used 
with some degree of success. The Smith transplanter may be de- 
scribed generally as a wheeled implement having a furrow-opener, 
with one side— the land side — in line with the draft of the machine, 
so as to eut perpendicularly into the soil, and the other side ex- 
tended at an angle so as^ to throw the earth out of the furrow; at 
the land side of the furrow-opener, a roller that compresses the 
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soil and makes firm the perpendicular wall against which the plants 
are set ; at the heel of the furrow-opener, a spout through which 
at regular intervais water is let into the furrow ; following the open- 
er, on the mold side thereof, a plate that gathers the soil into the 
furrow; to the rear of this, a roUer that presses the soil into the 
furrow and about the plants without touching them ; and, suspended 
from the rear of the frame, seats from which operators may set the 
plants by hand in the furrow in advance of the scraper and roller. 
For the Smith roller at the land side of the furrow-opener, Bemis 
substituted a plate to corapress the soil and make fîrm the per- 
pendicular wall. This feature is included in claim 5 of the first Bemis 
patent, but is not involved in this suit. For the scraper and roller 
at the rear and on the mold side of the opener, Bemis substituted a 
plate having its rear outward portion bent downward obliquely to 
the furrow. The bent portion gathers the soil into the furrow, and 
the remainder of the plate presses it about the plants without touching 
them. This plate is an élément in the first claim. In the spécifica- 
tion Bemis stated : 

"The particular objecta of my Invention are to provide a macliine having 
improved facilities for smoothing and pressing the soil on one side of the 
furrows; furthermore, in means for coverlng the furrow in a simple and 
effective manner. * * * The advantages claimed by me are the construc- 
tion of the compressing plate or spring secured to the land side of the 
runner. which leaves a smooth perpendicular wall against which the plants 
are placed; aiso the construction and arrangement of the gatherlng and 
spreading plate, which bas decided advantages over the roUers ordinarily 
used for the same purpose, inasmuch as in certain conditions of the soi! — 
as, for instance, when damp or wet — the dirt will adhère to the wheel, thus 
to a certain estent impairing its effectiveness. This defect, however, is not 
apparent in the device substituted by me, which in this respect is a considér- 
able improvement in the runner System of planting." 

It seems clear that Bemis improved the Smith machine in the re- 
spects described; but how far the machine of the first Bemis patent 
would be superior to the Smith transplanter in actual opération is 
left to the imagination, since the record discloses that the machine, 
made and sold extensively by appellee, and used by farmers with 
success, lias a V-shaped furrow-opener, with a gathering and press- 
ing plate following at each side. 

Bemis was not the first to conceive and build a wheeled implement, 
"whereby persons suitably seated upon the vehicle are enabled to 
place the plants in a furrow or opening made for the purpose, the 
machine subsequently fiUing in the opening or furrow and compactly 
pressing the earth about the roots of the plant." Every item of 
work that could be done by the machiné of the first Bemis patent 
could likewise be done, though perha^Js not so well, by the Smith 
machine. The functions of each machine, as a whole, and of the 
parts individually, were identical, precisely. And in the gênerai art 
of planting, the combination of a furrow-opener with a gathering and 
pressing plate to fill in the furrow (as an operative équivalent for 
a combination of a furrow-opener with a gathering plate and pressing 
roller) was well known. Bagley, No. 211,370, January 14, 1879; 
Vivion, No. 194,745, August 28, 1877; Bowman and Selby, No. 115,- 
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688, June 6, 1871. Thèse patents relate to improvements in seed- 
planters. And where a V-shaped opener and two gathering and 
pressing plates were used in the seed-planters, it is true that the 
machines, without altérations, could not be used in setting out plants. 
The seed spout would hâve to be removed so as to permit the op- 
erator's hand to set the plants at the heel of the furrow-opener, and 
the gathering and pressing plates would hâve to be spaced far enough 
apart to avoid injuring the plants. But even if the necessity and 
the manner of making thèse changes were not unavoidably obvious, 
as we think they were, they had been shown by Bemis's predecessors 
in transplanter building. 

The amount of play in the plates in going over the soil would dé- 
pend upon the dimensions and flexibility of the plates and support- 
ing arms — matters not specified nor claimed in the patent, and ob- 
tainable in actual construction as well in one plate as another. 

Claim I, the combination of the furrow-opener with "the gather- 
ing and spreading plate formed or provided upon its end, on one 
side thereof, with • a downwardly-extending fîange," describes and 
covers the furrow-openers and gathering and pressing plates already 
known. The only différence is that Bemis claimed his combination 
"in a transplanting machine," while the existing combinations ap- 
peared in seed-planters. Granting that Bemis made a new and use- 
ful improvement in transplanters, the substitution of a known part 
of a seed-planter for the corresponding part of a transplanter, with 
the required and self-suggesting changes, did not, in our judgment, 
involve the exercise of the inventive faculty. We realize that the 
line between invention and mechanical skill is hard to draw, and 
that, in cases of doubt, the fact of successful opération and large 
demand should résolve the doubt in favor of the patentée ; yet, when 
the court is satisfîed that the improvernent resulted only from me- 
chanical skill or less, the duty remains to say so. If the fact that 
an improvement was found to be novel and useful should inevitably 
establish that the improvement , came from an inventor, the skilled 
mechanic would be eliminated from the dramatis personae, and his 
part utterly deleted from the play of progress. 

The second Bemis patent, issued on the same day as the fîrst, was 
applied for some five months later. The sixth claim combines tlie 
plow supports, the plow, and "laterally-extending shoes secured to 
said supports, the outer edges of said shoes being turned downwardly 
so as to gather the earth into the furrow after the plant has been: 
set." The "shoe" of this claim is the "gathering and spreading 
plate" of the first patent, in which were also shown the plow and 
plow supports. Tennent's transplanter, and likewise seed-planters 
above referred to, disclosed a shoe or plate at each side of the furrow- 
opener. The duplication of the plates in the sixth claim did not, in 
our opinion, require invention. The third claim embraces the élé- 
ments of the sixth, and, secured to the plow supports, "adjustable 
angular brackets" to which the shoes are attached. The fourth claim 
adds to the third "elongated slots" in the vertical members of the 
brackets, and "transverse pins passing through said elongated slots 



SEILER V. FULLER & JOHNSON MFG. CO. 89 

and through perforations in the supports, whereby adjustability may 
be given." The only office of thèse brackets, slots, and pins is to 
afford means for fastening and adjusting the shoes to the supports. 
As instrumentalities to that end, they had been employed in the 
Vivion structure. If, in détails of construction, Bemis has difïeren- 
tiated from Vivion sufficiently to indicate invention, appellant cannot 
be held to infringe, because he has adopted the method shown in 
Farmer's patent, No. 246,106, August 23, 1881. 

Claims i and 2 of the Starks and Felland patent relate to means 
for using the weight of persons on the machine to press and hold the 
furrow-opener in the ground. Claim i covers the furrow-opener 
beam, pivoted to the main frame, and "a beam or beams, G, pivoted 
to the frame and supported upon the furrow-opener beam." Claim 
2 adds "an adjustable connection between the furrow-opener beam 
and the beam, G, whereby the leverage of the latter beam may be 
varied as desired." Beam G is a lever for transmitting to the fur- 
row-opener beam the weight of persons on the machine. But it was 
old to use, by leverage and adjustable leverage, the weight of persons 
on the machine to press and hold the furrow-opener in the ground. 
Selby and Bowman, No. 127,648, June 4, 1872 ; Haworth, No. 263,- 
403, August 29, 1882 ; Chew, No. 440,738, November 18, 1890. To 
sustain the validity of claims i and 2, it is necessary, therefore 
(Westinghouse v. Boyden Power Brake Co., 170 U. S. 537, 558, 
18 Sup. Ct. 707, 717,. 42 L. Ed. 1136), "to refer back to the spécifica- 
tion ; not, it is true, for a slavish adoption of the identical instru- 
mentalities therein described, but for the understanding of the essen- 
tial and substantial features of the means therein illustrated." The 
spécification shows that the "beams. G," are the beams that carry 
the seats for the plant setters at the rear of the transplanter. The 
instrumentalities specified to effect the desired resuit comprise a com- 
bination of six éléments : The pivoted furrow-opener beams ; the 
pivoted seat-carrying beams ; the seats thereon ; the Hnk Connecting 
to the furrow-opener beams the yoke having notches along its upper 
edges ; the yoke aforesaid ; and the yoke attached to the seat-carrying 
beams to hook into the notches of the first yoke. Appellant uses 
the device of Moehring's patent. No. 653,425, July 10, 1900. The 
same gênerai resuit of impressing a person's weight upon the furrow- 
opener is accomplished by the union of four éléments : The pivoted 
furrow-opener beam; the pivoted beam to carry the driver's seat at 
the front of the transplanter ; the seat thereon ; and the strut inter- 
posed between the seat beam and the furrow-opener beam. In the 
Starks and Felland machine, to utilize the driver's weight instead 
of the plant setters' would require a material reconstruction involving 
the substantial abandonment of the means devised by them for efïect- 
ing the gênerai resuit. We consider the Moehring device an inde- 
pendent improvement in the old, open field. 

The sixth and seventh claims are for means to fasten the tongue 
rigidly to the frame, which may be disengaged at the end of the row. 
In the agricultural implement art, numerous devices for this pur- 
pose had been employed. West, No. 106,898, August 30, 1870; U.v- 



90 121 FEDERAL REPORTER. 

derwood, No.:i77,668j May 23, 1876; Sickler, No. 300,807, June 24, 
1884; Anderson, No. 431,683, July 18, 1890; Stahhope, No. 485,994, 
November 8, 1892. We think the Starks and Felland daims must 
be restricted to the means speeified — a block rigidly attached to the 
front end of the frame; a block rigidly attached to the rear end 
of the tongue, having its rear face flush with the rear face of the first 
block ; in the rear faces of the blocks, vertical slots that are in line 
with each other when the tongue points straight ahead; and a pivoted 
key to-drop into the two slots when in line, which may be disengaged 
by pressing against the upper end thereof. Appellant's device, con- 
structed under claims of the Moehring patent above mentioned, con- 
sists of a notched metallic sector rigidly attached to the rear end of 
the tongue, and a plate rigidly attached to the frame, carrying a 
spring latch arranged to engage, by the action of the spring, with 
the notch of the sector plate when the tongue rs in line. At the end 
of the row, the movement of the lever that is used to lift the furrow- 
opener out of the ground also loosens the latch and frees the tongue. 
We think thère is no infringement. 

The decree is reversed, with the direction to dismiss the bill for want 
of equity. 



GLOBE-WBRNICKB CO. V. BEOWN & BESLY (three cases). 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1902.) 

Nos. 805, 806, 807. 

1. Unfair Compktitiok— Imitation of Anothbr's Goods— Injukction. 

Complainant for many years made and gold box letter files under the 
names of "Leader" and "Eurêka" files. The names were printed ou the 
back of each file, and also on an emblem on the first of the Index slieets 
Inside. Oomplainant's name did not àppear on the files, but they became 
thoroughly well known to the trade by the names, make-up, and mark- 
Ings as the product of Its factory and attalned a large sale. Subse- 
quently défendant placed on the market files which copied those of com- 
plainant In nanies, emblems, colors, size, and style of type and général 
make-up so exactly that It would mislead the ordinary consumer, and 
having nothlng thereon to Indicate the maker. Held, that such action 
constltuted unfair compétition, and entitled complainant to an injunction 
restraining défendant from the use of such imitations, including the 
names and ernblems, without regard to whether or not they constltuted 
trade-marks, 

2. Patents— Unauthokizbd Marking of Article as Patentbd— Jukisdiction 

OF Equitt. 

Défendant, in maklng letter files on the order of a customer who sold 
the same as hls own, copied from a sample furnished by the customer, 
which had been made for him by complainant, and upon which was a 
patent Imprint placed there by complainant because of a patented device 
of its own used in the files. Défendant omitted the patented device, but 
through a mistake of employés, and without the knowledge of its of- 

Tl. Unfair compétition, see notes to Scheuer v. MuUer, 20 0. O. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 375. 
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flcers, the imprint was reproduced on a single order. Eeld, that such 
facts would not sustain a suit in equity for an accountlng and injunction, 
tliere belng no évidence of an intention to continue the infringement, the 
damages for past in.lury, if any, being recoverable at law. 

Appeals from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois, 

R. H. Parkinson, for appellant. 
Lysander Hill, for appellee. 

Before JENKINS and BAKER, Circuit Judges, and SEAMAN, 
District Judge. 

BAKER, Circuit Judge. Appellant began thèse suits, the first to 
restrain infringement of trade-marks and unfair compétition respect- 
ing appellant's "Leader" box-files, the second for the same purposes 
regarding appellant's "Eurêka" box-files, and the third to enjoin ap- 
pellees in that case from marking box-files with appellant's "Patent 
Imprint," namely, "Patented December 22, 1896." 

In the "Leader" case it is shown that for some years prior to 1897 
it was open to the world to make box-files for letters and papers, 
in book-form, of paper-board, with leatherette-covered backs, paper- 
covered sides, hinged lids and drop-pieces, and containing index- 
sheets, and to use generally such colors, printing, and marks as one 
might choose. The word "Leader" was registered as appellant's 
trade-mark in 1885. In 1897 appellant had a well-established and 
valuable trade in its "Leader" file. This file was uniformly made in 
book-form, with yellow leatherette back, and with the other surfaces 
covered with marbled paper of a bluish tone. On the back, printed 
in black letters of différent sizes, appeared the words "The Leader 
File," "Letters," "From" and "To," appropriately spaced and sepa- 
rated by triple horizontal lines. On the edge of the flap was a wafer- 
like label of reddish hue with the words "Press Hère" in white let- 
ters thereon. Inside, on the top of the index-sheets, on a reddish 
ground was exhibited a large globe, in black, with a streamer diagon- 
ally across it, on which "Leader" was printed in large black letters. 
Appellant's name did not appear, but the file was thoroughly well 
known to the trade by its make-up, name, colors, and markings as 
the product of appellant's factory, and in its ensemble it was unmistak- 
ably and readily distinguishable from ail others on the market in 1897. 
The "Leader" files were in such favor with consumers that jobbers 
and retailers generally were compelled to carry them in stock to meet 
the demand, although they were required to pay appellant materially 
larger priées therefor than other files of practically the same cost of 
production brought. Prior to 1897 appellee had been putting out, 
under its own name and marks, box-files that could not be confounded 
with appellant's. In 1897 appellee put on the market a file that 
copied the "Leader" in make-up, name, colors, size and style of type, 
markings, and emblems so exactly that it would mislead the ordinary 
consumer. This imitation bore nothing to indicate appellee as maker. 
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Appellant asked separately that ît be protected in the use of the 
Word "Leader" as a trade-mark, and in the use of the globe emblem 
as a trade-mark, and that, on the ground of unfair compétition, ap- 
pellee be enjoined from continuing its imitation of appellant's "Leader" 
file. The Circuit Court denied the first two prayers, and limited the 
grant of the third to restraining appellee from using on the top of 
the index-sheets the combination of the globe emblem (or any imi- 
tation thereof) with the word "Leader" streamed across it. 

As to unfair compétition: There is a contention that this is a 
"spite" suit, but the évidence satisfies us that it was brought in good 
faith, and such was necessarily the view of the Circuit Court in grant- 
ing partial relief. We also agrée with the Circuit Court in holding 
that the imitation of the index-sheets would deceive the ordinary 
purchaser, and that appellee "had a purpose that such efïect should 
resuit. This constitutes unfair compétition, notwithstanding that the 
merchant purchasing from the manufacturer may not hâve been de- 
ceived. The point is that the purchaser is given possession of the 
means to deceive the public." But the injunction should hâve been 
extended as well to the exterior imitation. Conceding, arguendo, 
that appellant had no valid trade-mark in the word "Leader" nor in 
the globe emblem, and that appellee might fairly use any of the élé- 
ments of appellant's "Leader" file in such a way as honestly and effi- 
ciently to distinguish its own files from appellant's, nevertheless it was 
unlawful for appellee to copy the ensemble of the "Leader" file, as it 
did, with the purpose and effect of misleading the public. Hires Ce. 
V. Consumers' Co., 41 C. C. A. 71, 100 Fed. 809; Sterling Remedy 
Co. v. Spermine Médical Co., 50 C. C. A. 657, 112 Fed. 1000. Ap- 
pellant was entitled to a decree enjoining the use of the imitation set 
out in the bill and shown by the exhibits, and to an accounting. 

Concerning the alleged trade-marks: Whether the globe emblem 
had been applied by others upon letter-files before appellant began 
its use, whether "Leader" is a word that may properly be selected 
as a trade-mark, and whether, if the word may be taken as an arbi- 
trary token of origin, it was actually used by appellant only to mark 
size, style, quality, and price for convenience in dealing with its cus- 
tomers, we do not deem it our province to inquire, upon this record. 
This particular file (one of many made by appellant) came to be known 
to the trade, not by the word or the emblem merely, but by its appear- 
ance as a whole, which had been uniformly maintained, and of which 
the word and the emblem were but two of very many features. The 
decree to be directed will protect appellant fuUy in its "Leader" 
file as made, and we will not undertake to say in advance that appel- 
lee is likely to use the word or the emblem upon files which in other 
respects bear no resemblance to appellant's. 

In the "Eurêka" case, the controlling facts, mutatis mutandis, are 
the same as in the "Leader" case, and appellant should hâve the same 
relief. 

In the "Patent Imprint" case it appears that Pettibone, Sawtelle & 
Co., stationers, for many years prior to 1897 had been selHng box-files 
of their own design, under the name of "The Diamond File," which 
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were made for them by various manufacturers. On December 22, 
1896, appellant obtained a patent for an index-pin. Thereafter in 
making up an order of "Diamond" files for Pettibone, appellant used 
its patented device, and at the bottom of Pettibone's design for tlie 
back printed the words, "Patented December 22, 1896," in letters so 
small as to be almost illegible. In March, 1897, Pettibone requested 
Sullivan, superintendent of appellee's factory, to make one gross of 
thèse "Diamond" files. Sullivan examined the sample shown him, 
noticed the patented pin, told Pettibone he could not use that pin, 
but in other respects could duplicata the file. Sullivan did not notice 
the patent imprint on the back. The order was made up and deliv- 
ered without being examined by Sullivan or any officer of appellee. 
The imprint was never used but the once by appellee. When appel- 
lee's managing ofïicers learned that the imprint had been used on the 
"Diamond" files made by appellee, they gave orders that thereafter 
ail patent imprints be left ofï of files made in their factory so that 
there rnight be no possibility of mistakes. 

Thèse "Diamond" files were marketed as the product of Pettibone, 
Sawtelle & Co. They could hâve made them for themselves. They 
chose to engage manufacturers for that purpose. They had as much 
right to employ appellee as appellant. Appellee had no intent to in- 
fringe appellant's patents or trade-marks or distinctive dresses. The 
patented index-pin was not used. Appellee intended merely to repro- 
duce, in name and markings, Pettibone's "Diamond" file. Treating 
what was donc as a trespass upon appellant's rights, there was a plain 
and adéquate remedy at law, for the évidence fails to sustain the allé- 
gations of threatened continuation and irréparable injury. There was 
no error in dismissing the bill for want of equity. 

The decrees in the "Leader" and "Eurêka" cases are reversed, and 
the causes remanded, with directions to enter decrees in consonance 
with this opinion. The decree in the "Patent Imprint" case is af- 
fîrmed. 



SCHMITT V. NELSON VALVE CO. et al. 

(Circuit Court, E. D. Pennsylvanla. Febi-uary 20, 1903.) 

No. 41. 

1. Patents— Défense to Suit for Ikfringemknt— Equitable Assignment. 
Complainant, while in the employ of détendant, which was engaged 
in the business of making valves, invented an Improved valve, on vvhleli 
he applied for a patent after a number had been made and sold by de- 
fendant. A question having arisen between the parties as to compen- 
sating complainant for the invention, a settlement was made, and com- 
plainant was glven a paper, signed on behalf of défendant, by wbicli 
it agreed that hls salary for the ensulng 10 years should be as therein 
stated, the provision being for an Increase from time to time, and com- 
plainant orally agreed to asslgn the patent. île subsequently claimed. 
contrary to the tact, as found by the court, that it was a further con- 
dition ot the agreement that défendant would covenant for his employ- 
ment durlng such 10 years, and refused to assign the patent otherwist^, 
and left défendants service. Held, that by virtue of the contract de- 
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fendant bècame the équitable owner of the patent, and complalnant, 
having refused to perform on his part, could not malntain a suit for its 
infringement, which he could not hâve done if he had performed. 

In Equity. Suit for infringement of patent. 

Hector T. Fenton, for complainant. 

Wm. B. Bodine, Jr., and George Wharton Pepper, for respondents. 

DALLAS, Circuit Judge. The bill in this case allèges infringement 
by the défendants of letters patent No. 675,979, issued to the com- 
plainant June II, 1901, for improvements in valves. The validity of 
the patent is, for the purposes of this case, conceded; but infringe- 
ment is denied, and it is further insisted by défendants that the Nelson 
Valve Company was at first impliedly licensed to manufacture and 
sell under the patent, and that subsequently it became the équitable 
owner thereof. With référence to thèse last-mentioned défenses, the 
efifect of the testimony, where disputed, will now be considered, and 
my fîndings of fact upon ail the évidence will be stated. 

At the time of making this invention, and for some time prior 
thereto, the complainant was the superintendent and acting drafts- 
man of the Nelson Valve Company. The need for the improvement 
which he devised was brought to his attention by a représentative 
of the American Product Company, a buyer of valves, who explained 
to him that those which had beeh theretofore constructed by the 
Nelson Company were not satisfactory to the Product Company. He 
told him why they were not satisfactory, but did not tell him how 
they could be made so. Hé pointed out their defective opération, but 
proposed no remedy for it. He prompted the invention, but he had 
no part in making it. It was made solely by the plaintifî, but it 
was his connection with the Nelson Company which led him to 
make it. He has testified that it was conceived at his home, and that 
he there made a rough drawing of it ; and I would not be warranted 
in wholly discrediting this testimony, either because he was unable to 
produce the drawing when the évidence was being taken, or because 
he had not shown it to Mr. Bonnell, an officer of the Nelson Com- 
pany, to whom, as has been àrgued, he would naturally hâve ex- 
hibited it. On the other hand, there is nothing to impeach the tes- 
timony of Mr. Bonnell to the efïect that the construction of a valve 
which would meet the requirements of the Product Company was 
the subject of a conversation, at the Nelson Company's works, be- 
tween himself and the plaintifî, of the Nelson Company, and Mr 
Beaston, of the Product Company, and that suggestions were then 
made by both Bonnell and Beaston. This may ail be true, however, 
and yet the plaintifif's statement as to the time and place at which 
the invention was actually made be consistently accepted. That he, 
and he only, in fact made it, is in this case incontestable; and there 
is no necessary conflict between his assertion that he worked it out 
at his home, and that of Mr. Bonnell, that suggestions were made at 
the Nelson Company's works. In accordance, therefore, with the 
testimony of both of them, I fînd the fact to be that the invention was 
conceived, and was set îorth in a rough drawing, at the résidence of 
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the plaintiff, but that suggestions, not effecting, in the sensé of the 
patent law, any substantial change therein, were made at the works 
of the Nelson Company, before ail the mechanical détails of the partic- 
ular valve to be manufactured for the Product Company were de- 
termined. The plaintifï made the working drawing for this valve in 
the company's shop, during working hours, and from the company's 
material. This drawing the Product Company approved, and at once 
ordered 32 valves. The plaintifï gave it to the Nelson Company's 
pattern maker, and had patterns and core boxes made from it, in 
the company's shop, from its materials, and by its men, who were paid 
by it for this work. The défendants contend that "there was ex- 
perimenting with this valve for several days in the company's shop," 
but I do not think that what was really donc has any légal signifi- 
cance. There was no experimenting by the inventor for the purpose 
of perfecting his invention. It was found that certain parts of the 
construction should be somewhat modified, and this was donc, but 
without making any change in the original design which, with référ- 
ence to the patent law, can be regarded as material. The "valve- 
spindle" was made heavier, and a handhole, for convenience of access 
to the interior, was put in the casing of the valve ; but neither of thèse 
aflfected the integrity of the device. Subsequently valves of the same 
pattern were made and sold to the Product Company and to another 
Company, and up to the time when the complainant left the employ 
of the Nelson Company, on January i, 1902, ail of said valves were 
manufactured and sold under his direction, supervision, and orders, 
and were, by his direction, marked, "Nelson Valve Co. S- & B. Pat'd," 
as, with référence to a certain earlier patent of Schmitt and Bonnell, 
ail the valves theretofore manufactured by the Nelson Company had 
been marked. The défendants contend that "the complainant made 
no suggestion that he expected compensation (other than the salary 
he was drawing) for the manufacture and sale of the said valves, until 
about August, 1901"; but the complainant disputes this statement, 
and claims that the évidence shows that "the first valves were not put 
out until March, 1902," that "Schmitt spoke to Bonnell on the sub- 
ject at or about that time," and that "the complainant (who was in 
the employ of défendant until December 31, 1901), while permitting 
the défendant company to make and sell thèse valves during the year 
1901, did so on the promise of defendant's ofïicers that it would be 
made ail right." For solution of the question of fact thus presented, 
we hâve but the testimony of Mr. Schmitt upon the one side and 
of Mr. Bonnell upon the other. The former testifîed that he had in- 
formed Mr. Bonnell that he had applied for a patent some time in 
March; that he told him that he wanted some compensation for his 
invention outside of his salary; that Mr. Bonnell replied, "We will 
make thèse valves and adjust thèse small difficulties afterwards." Mr. 
Bonnell testifîed that "no conversation of that kind ever took place" ; 
that "there never was such conversation" ; that "there was nothing 
of that kind said"; and that he "never had any conversation with Mr. 
Schmitt in regard to compensation which he was to receive for the 
use by the company of this patent." It is only upon the assumption 
that such a conversation may hâve occurred and hâve been forgotten 
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by Mr. Bonnell thatthe veracity of both of thèse witnesses can be sus- 
tained, and therefore I deem it to be incumbent upon me to adopt 
that assUmption. Accordingly, I firid that Mr. Schmitt did tell Mr. 
Bonnell that he wanted some compensation for his invention, and that 
Mr. Bonnell replied, in substance, "We will proceed manufacturing 
thèse valves, and will straighten this small difficulty later on." As 
to the time at which this occurred, the testimony of Mr. Schmitt was 
very vague and inconclusive. He said that his recollection was that it 
took place after his application, which is dated March 12, 1901 ; that 
he did not recollect whether anything had been donc in the way of 
manufacturing thèse valves at the time; and though, immediately 
afterwards, hè said that "they had not manufacturée them before," 
yet this seemingly positive statement was in turn foUowed by a 
réitération of his previous avowal that he did not recollect whether 
the company had or had not manufactured or taken any stëps toward 
the manufacture of theSe new valves prior to the date of the con- 
versation. The first order was given on or about the last day of 
February, and the first delivery was made on March 11, 1901 ; and 
Bonnell's testimony is that Schmitt never advised him that he had 
applied for the patent prior to April or May. I therefore cannot say 
that the conversation in question took place before the Nelson Com- 
pany had, with Schmitt's knowledge and assent, sold and delivered 
valves embodying his invention. On the contrary, the testimony as a 
whole has convinced me, and accordingly I find, that whatever was 
said by Schmitt on the subject of compensation was said âfter some 
of thèse valves had been ordered, made, and delivered ; that Bonnell 
then indefînitely postponed considération of the matter; and that 
Schmitt acquièsced in that postponement, without any understanding 
having been reached as to whether hô was to be compensated by rais- 
ing his salary, as prior to the making of this invention had several 
times been donc, or by paying him a royalty or license fee. The 
statement made by Schmitt that the "little difKculty" to which Bonnell 
had referred was "royalty" is mère surmise ; there is no évidence to 
support it, and Bonnell testified that nothing was ever said by him to 
Schmitt about royalty. 

It is admitted on both sides that there was a paroi agreement madé 
between thèse parties on October 26, 1901, but they difïer as to what 
that agreement was. The undisputed facts are that a spécial meeting 
of the directors of the Nelson Valve Company was held upon Octo- 
ber 26, 1902, at which a majority of the board, and Mr. Schmitt him- 
self, were présent, and at which a paper was drawn up, and signed by 
ail the ' directors in attendance, as follows : 

"It Is agreed by the Nelson Valve Company, its successors and assigna, 
that the salary of H. .J. Sclimitt shall be as follows from January Ist, 1902, 
to June 30th, 1904, at the rate of forty-flve dollars per week, payable weekly, 
from July Ist, 1904, to Dec. 31st, 1906, at the rate of flfty dollars per week, 
payable weekly, from January Ist, 1907, ta June 30th, 1909, fifty-five dol- 
lars per week payable weekly, from July Ist, 1909, to Dec. 31st, 1911, sixty 
dollars per week payable weekly, for services to be rehdered to the said 
Valve Company, its successors and assigns, S. F. Houston. 

"B. W. Ward. 

"Kussell BonnelL" 
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An attested copy of this paper was given to Schmitt, and subse- 
quently he requested a copy under the company's seal, and this was 
given to him in substitution for the attested copy. Schmitt has testi- 
fied that at this meeting ail open questions between him and the 
Company were settled, and, indubitably, the assignment of this patent 
was then agreed upon. But the parties disagree as to the terms upon 
which this was to be donc. The défendants insist that the paper of 
October 26, 1901, contained the entire agreement on the part of the 
Company, and that thereupon the défendant orally agreed to hâve his 
counsel prépare and to exécute an assignment to the Nelson Company 
of, inter aha, the patent in suit. The plaintifï, on the other hand, 
contends that his agreement to assign was made "in considération of a 
promise of employment for ten years from the foUowing January i, 
1902, at an increased salary." The question, briefly stated, therefore 
is : Did Schmitt agrée to assign in considération of the company's 
undertaking as set forth in the writing of October 26, 1901, without 
the assumption by it of any obligation to continue him in its employ, 
other than such as is by law attached to such an undertaking, or was 
it further and additionally agreed that the company would dbso- 
lutely, and under ail contingencies and conditions, retain him in its 
employment for ten years ? This question admits of but one answer. 
It is hardly conceivable, I think, that the company would, if asked, 
hâve promised that for ten years it would keep Schmitt in its service, 
no matter what occasion should arise to justify a détermination of 
his connection with it ; and, though it is true that the paper of Octo- 
ber 26, 1901, did not set eut the agreement of Schmitt, yet to me it 
seems to be évident that it was intended to présent the entire agree- 
ment on the part of the company, and that the stipulation on its part, 
which the complainant now asserts was made, would not hâve been 
omitted from it if in fact it had been. But probabilities and presump- 
tions need not be dwelt upon, for the weight of the évidence directly 
upon the subject is unquestionably with the défendants. Bonnelî, 
Ward, and Houston ail, in substance, testified that Schmitt expressed 
himself as being satisfied with the paper which they signed, and that 
in considération of the promise evidenced by it, and of that alone, he 
agreed to assign this patent; and I believe, and therefore find, such 
to be the fact, notwithstanding the testimony of Schmitt himself to 
the contrary. I need not impute to him conscious and deliberate falsi- 
fication ; but the utmost that can be fairly said in his exculpation is 
that some time after the agreement in question had been actually 
made he was led to think that the writing was not as advantageous to 
him as it should be, and that, dwelling upon this thought, he may hâve 
persuaded himself that an additional oral promise had been made to 
him, although the fact was otherwise. At ail events, he refused to 
assign the patent unless the company would covenant for his em- 
ployment for ten years, and this it has declined to do. 

I do not deem it necessary to décide whether or not, at any time 
prior to the meeting of October 26, 1901, the Nelson Company had 
acquired an implied Hcense to manufacture and sell the invention cov- 
ered by the patent in suit, or to détermine whether, in point of fact, 
the valves which it has made and sold embodied that invention ; 
121 F.— 7 
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for, in my opinion, the agreement of October 26, 1901, is, in itself, a 
sufficient and full défense to this suit. It canceled ail claims (if any) 
then existing, for it settled ail "open questions," and that, by virtue 
thereof, the Nelson Company became the équitable owner of the 
patent itself, seems to me to be scarcely questionable. Walker on 
Pat., § 274; Dalzell v. Dueber Co., .149 U. S. 320, 13 Sup. Ct. 886, 
37 L. Ed. 749. A complainant who has refused performance of a 
contract cannot be awarded relief to which, if he had performed it, 
he would not hâve been entitled. 
The bill of complaint is dismissed, with costs. 



RYDEB T. SCHLTCHTER, 
(Circuit Court, E. D. Pennsylvania. Mareh 2, 1903.) 

No. 10. 

1. Patents— Inpringement— Silos. 

Tlie Harder patent, No. 627,732, claim 4, coverlng "in a silo or tanlî, 
having a continuous openlng from top to bottom, braces between tlie 
edges of the walls, forming ttie openlng door sections for closing the 
opening, and reinforcing strips for the door sections, substantially as de- 
scribed," must be limited to the spécial form of braces and reinforcing 
strips described and shown in the spécification and drawings, since such 
structures, generally spealiing, were old, and as so construed the claim 
is not infringed as to either élément by the construction shown in the 
Schlichter patent. No. 653,967. 

In Equity. Suit for infringement of letters patent No. 627,732 for 
an improvement in silos, granted to George W. Harder, June 27, 1899. 
On final hearing. 

C. A. Chase and S. O. Edmonds, for complainant. 
H. C. Kennedy and E. H. Fairbanks, for respondent. 

DALLAS, Circuit Judge. This bill of complaint charges the défend- 
ant with infringement of claim 4 of letters patent No. 627,732, dated 
June 27, 1899, granted to George D. Harder for improvements in silos. 
That claim is : 

"(4) In a silo or tanlj having a continuous opening from top to bottom, 
braces between the edges of the walls forming the opening door sections for 
closing the opening and reinforcing strips for the door sections, substantially 
as described." 

The spécification contains the following : 

"My invention relates to silos or tanks of that class in which a continuous 
opening is made from top to bottom, through which the contents are removed 
at intervais. It Is particularly designed for tanljs used for holding ensilage. 
I hâve showh the invention as applied to a round silo composed of various 
staves and hoops made on the same gênerai principle as a barrel, except that 
the staves are straight. The vertical opening in this silo is made from top 
to bottom and practically continuous, and the opening is closed by a succes- 
sion of boards or sections of doors inserted and removable from the top down- 
ward lilie the openlng and sectional closing of an Icehouse. I do not herein 
claim, therefore, the vertical opening from top to bottom, nor the round con- 
struction of the tank or silo, nor the means for closing formed in sections and 
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inserted so as to be removable from the top downward and arranged to be 
pressed against the wall or any part of the wall in an outward direction, as 
I am aware that thèse devices and éléments are very old in the same or 
analogous structures. My Invention relates particularly to the spécial form 
of brace or stay pièce for holding the edges of the opening at the proper dis- 
tance from eaeh other to prevent coUapse, and, further, in the spécial means 
for holding the sections of the door flrmly in place. My invention is illustrated 
in the accompanying drawings." 

Thèse extracts, I think, make it clear that a silo, though having a 
continuous opening from top to bottom, is not covered by the fourth 
claim, unless it be furnished with the braces and reinforcing strips 
called for ; and the question which at the outset is presented, theref ore, 
is, what, as respects thèse essential éléments, does the claim embrace? 
Does it comprehend ail devices which may be inserted between the 
edges of the walls to prevent them from moving, and ail contrivances 
design ed to hold the door sections firmly in place, or should the claim 
be so construed as to limit its scope to the braces and reinforcing 
strips specifically described and shown, notwithstanding the fact that 
the broadly inclusive terms of the claim are not coupled with any 
words of qualification other than the phrase "substantially as de- 
scribed"? With référence to this question, it may, in the fîrst place, 
be remarked that the courts are not required to shut their eyes to mat- 
ters of common knowledge or things in common use (King v. Gallun, 
109 U. S. ICI, 3 Sup. Ct. 85, 27 L. Ed. 870) ; and, surely, it may safely 
be said that, generally speaking, braces for holding the edges of an 
opening at the desired distance from each other, and means for retain- 
ing doors or analogous movable parts in position, were commonly 
known and had been generally used long before this patent was ap- 
plied for ; and it is quite évident that the patentée was not ignorant of 
this, for in his spécification it is said: "My invention relates partic- 
ularly to the spécial form of brace or stay pièce, * * * and, fur- 
ther, in the spécial means for holding the sections of the door firmly 
in place." The drawings, it is said, show "the invention," not an op- 
tional or preferred embodiment of it; and the braces, which it is 
again said "are made in spécial form," are explained with référence 
exclusively to that form which the drawings portray. So, too, as to 
the reinforcing strips. The spécification states that certain variations 
in détails, which are not now material, may be made without departing 
from the invention, but there is no suggestion whatever that anything 
other than the reinforcing strips which are specifically described and 
delineated would be within it. It has, however, been argued that, 
unless the fourth claim be broadly construed, it covers nothing which 
is not covered by the preceding ciaims, and I agrée that a construction 
involving such a resuit should, if possible, be avoided. But in the 
présent instance this considération, if applicable, cannot be accorded 
controlling efifect. It is not altogether inconceivable that a superflu- 
ous claim may hâve been improvidently allowed, but it is quite certain 
that no claim can, for any reason, be inclusive of anything more than 
the invention disclosed. I therefore hold that the claim alleged to 
hâve been infringed in this case must be restricted to a silo or tank 
having the spécifie braces and reinforcing strips described in the spé- 
cification and shown in the drawings; and the only remaining ques- 
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tion which it îs necessary to consider is whether or not those particu- 
lar braces and strips hâve been appropriated by the défendant. 

Patent No. 653,967 was issued to the défendant, July 17, 1900, for 
an improvement in silos or tanks. His silos are made in conformity 
therewith, except in this: that none of the hoops of the patent pass 
entirely around the silo, whereas the silos actually made do hâve two 
such hoops, one nea'r the top and the other near the bottom of the 
structure. This case, however, is not concerned directly with hoops, 
but with braces and reinforcing strips, and as to them the issuance of 
the defendant's patent créâtes a prima facie presumption of patentable 
différence. Miller v. Eagle Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 
L. Ed. 121 ; Corning v. Burden, 15 How. 252, 14 L. Ed. 683. This 
presumption is not rebutted, but is supported, by the évidence. The 
spécification of the patent in suit, after stating that the inventor's spé- 
cial form of brace was intended "to prevent coUapse," further states 
that, "as a matter of course, the edges of this opening must be braced 
by crosspieces inserted between the edges to prevent the structure from 
collapsing." But there is nothing to indicate that the brace was to 
be so cqnstructed as to prevent, not only collapsing, but also to over- 
come the tendency of the edges of the opening to become, under cer- 
tain conditions, too widely separated. It was described merely as a 
brace, and not at ail as a tie-rod, and, though it is now insisted that 
it really does perform the functions of both (which is at least question- 
able), this dual service was in no way assigned to it, and, indeed, ap- 
pears not to hâve been thought of. On the contrary, I think it is mani- 
fest that to prevent expansion of the structure, and conséquent widen- 
ing of its door space, the hoops which were made to entirely surround 
the silo were wholly relied upon. The fact is that in any such érection, 
having a continuons opening from top to bottom, this widening will 
occur if some means be not employed to prevent it, and the complain- 
ant's expédient to this end is plainly and materially différent from that 
of the défendant. The encircling hoops of the plaintifï precluded 
expansion, and consequently no contrivance to prevent the parting of 
the doorway edges was needful or was proposed. But the defendant's 
patent dispensed with the completely encirchng hoops, and therefore 
it was requisite that by it some spécial means should be supplied to 
secure the opening against widening, and this was done by providing 
a device which is referred to in the defendant's spécification as follows : 

"I am aware that It bas been proposed to construct silos with braces ex- 
tending between the posts of the doorway and with hoops extending com- 
pletely around the silo; but when the silo swells only the braces resist 
the tendency o( the door posts to move towards each other, it beiug noted 
that the continuons hoops cause this movement of the posts. In my inven- 
tion the hoops extend only partially around the silo, and are connected at 
their ends to the posts. When the silo swells, the tendency of the posts is 
therefore to move outwardly and separate, due to the outward pull exerted 
by the hoops, C, which do not correspondingly lengthen. This is resisted 
by the crossbars, d, but there are no hoops that bind the silo that cause 
the posts to move Inwardly. In other words, in the prior silo, to which I 
refer, when the staves swell there is a force pressing the posts together 
that Is resisted by the crossbar, whlle in my invention there is a force 
drawing the posts apart resisted by the crossbars, d. In said device the 
greatest force presses the posts together to contract the doorway, while in 
my device it is the reverse." 
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In view of the construction which I hâve felt constrained to put 
upon the fourth claim of the plaintiff's patent, it seems to be clear that 
the braces which it calls for are not inclusive of the "crossbars" re- 
ferred to above. The latter are not braces, but tie-rods. They are 
not improved braces. They are distinct things. The defendant's de- 
vice, of course, bears some resemblance to that of the plaîntiff, but it 
difïers from it precisely as the diiiferent purpose for which it is intended 
requires. It is true that in practice the défendant has used two of the 
eight encircling hoops shown in one of the plaintifï's figures ; but 
this user is not charged as an infringement, and I think that the only 
inference which it suggests (and that is not a necessary one) is that it 
has been found that the defendant's crossbars alone will not do al) that 
he had expected they would. But this, if true, is unimportant. The 
question is not as to their efïicacy, but as to their substantial identity 
with the braces of the plaintiff, and upon that question my opinion 
has been already sufifàciently expressed. 

The reinforcing strips of the patent sued on, in conjunction with the 
doorway staves of the silo, form grooves which hold the door sections 
in place. The purpose of the strips is to produce thèse grooves, and 
they constitute the "spécial means for holding the door sections fîrmly 
in place," to which the patent refers. Without applying the doctrine 
of équivalents much more liberally than is permissible in this case, 
it cannot be said that the défendant has made use of them. His door 
sections are held in place, not by grooves, but by wedging devices 
which operate at the middle of the doors; and the bevel at the sides 
of his doors and the door opening converges towards the outside of 
the silo, instead of towards the inside, and in this his construction is 
unquestionably superior to that shown and described in the patent of 
the plaintifï. But, in my opinion, the absence of the grooves alone 
sufifîces to differentiate the defendant's means for holding the door sec- 
tions firmly in place from those of the plaintifï; and, therefore, as 
respects the reinforcing strips of the fourth claim, as well as its braces, 
my conclusion is that the complainant's allégation of infringement has 
not been sustained. 

The bill of complaint is dismissed, with costs. 



WESTINGHOUSE ELECTKIC & MFG. 00. v. STANLEY ELECTRIC 

MFG. CO. et al. 

(Circuit Court, S. D. New York. January 2, 1903.) 

Patents— Suit for Infringement— District op Suit. 

Défendant corporation was organizod under tlie laws of New Jersey, 
and its manufacturing plant and gênerai offices were In Massachusetts. 
It maintained an office In New Yorlî City, where orders were taken for 
goods, which were forwarded to the gênerai oflSce, and, if accepted, the 
goods were there delivered on board cars for shipment to the purchaser. 
Held, that a suit for infringement of a patent by machines so made and 
sold by défendant through its New York ofiice. and shipped to the pur- 
chasers in New York City for use there, could be maintained in the 
Southern District of New York, under Act March 3, 1897, 29 Stat. 695, 
c. 395 [U. S. Comp. St. 1901, p. 589], giving jurisdiction of such suits 
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in a district where défendant shall hâve commltted acts of Infringement 
and hâve a regular and established place of business. 

In Equity. Suit for infringement of patent. On pleas raising the 
question of jurisdiction. , 

On motion for preliminary injunction, see ii6 Fed. 641. 

Thomas B. Kerr and Frédéric H. Betts, for plaintifif. 
William H. Kenyon, for défendants. 

WHEELER, District Judge. The circuit courts hâve jurisdiction 
of suits for infringement of patents in the district of which the de- 
fendant is an inhabitant or "shall hâve committed acts of infringe- 
ment and hâve a regular and established place of business." 29 Stat. 
695, c. 395, I U. S. Comp. St. 1901, p. 589. This suit is brought 
for infringement of patents for electric motors. 

The défendant corporation is of New Jersey, and the individual of 
New York. The former by plea dénies having a place of business, 
and infringement, in this district ; and the latter of being any ofHcer or 
more than a salaried employé of the former. The pleas hâve been 
traversed and proofs taken, and the cause has been heard upon 
thèse issues. 

The factory and company ofïices are at Pittsfield, in the district of 
Massachusetts ; and the corporation has a business office in New 
York, of which the individual défendant has charge, through which 
negotiations are had and orders are given for motors, which are final- 
ly passed upon at the offices in Pittsfield, and the machines are de- 
livered free on board cars at that place for transportation to pur- 
chasers. Some motors alleged to infringe were so sold, delivered, and 
forwarded to purchasers at, who used them in, New York in this 
district. The question is whether thèse transactions with infringing 
devices constitute acts of infrirtgement in this district. 

The monopoly is of making, selling, and using, and it is said, 
in argument for the défendants, that the making and selling were com- 
plète in the other district, and that they did not use in this district. 
It is true that the making was there, and the sale as to the title 
to the body of the machines may hâve been perfected there, but as 
to the right to use, which the défendants could not sell, it was not con- 
summated there, and could not be by them anywhere. The sales 
made would carry with them the well-knowh warranty of full title 
implied in ail sales, and guaranty the right to use for ail purposes 
anywhere, that belongs to full ownership. This use by the purchasers 
was as well authorized by the défendants as if the right had been 
expressly inserted in a bill of sale, or given in any other manner, 
and the authority would follow the machines in the hands of pur- 
chasers wherever they should go. Those forwarded to the pur- 
chasers in New York under the attempted sales of the right to use 
carried with them direct although not rightful authority from the 
défendant corporation as seller to use them there. A recovery for 
the infringement on account 6f thèse sales would include profits or 
damages, or both, upon the sales as sales for use, with the right to 
use. Steam Stone Cutter Co. v. Sheldon, 22 Blatchf. 484, 21 Fed. 
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875. The negotiations for thèse sales were originated hère through 
the individual défendant ; and such sales for infringing use hère ap- 
pear to be acts of infringement hère by both. 

Thèse issues must therefore be found for the plaintifif. Pleas over- 
ruled, défendants to answer over by February rule day. 



L. E. WATEEMAN CO. v. FORSYTH et al 
(Circuit Court, S. D. New York. January 7, 1903.) 
No. 7,336. 

1. Patents— Application— Second Application fok Same Dbvick. 

A second application for a patent, whicti descrlbes precisely the same 
devlce as a former one, •which has been abandoned by permission, wlll 
be treated as continuons of the first. 

2. Same— Invention— P0UNTAIN Pens. 

The Waterman patent. No. 604,690, for an Improvement In fountain 
pens, whieh consists essentially in mailing a conical or tapered joint be- 
tween the cap and the barrel or nozzle of the pen (the cap being thinner 
and more elastie at the mouth, to form a noncapillary joint), whlle show- 
ing an improved method of construction, does not disclose patentable in- 
vention; the adaptation of such joints, which were old and well known. 
and In use in other articles made of hard rùbber, to use on a fountain 
pen, requiring only the slilU of a mechanic. 

In Equity. Suit for infringement of letters patent No. 604,690, 
for a fountain pen, granted to Lewis E. Waterman May 24, 1898. 
On final hearing. 

Walter S. Logan (Fred C. Hanford and Samuel S. Watson, of 
counsel), for complainant. 

William B. Whitney, for défendants. 

HAZEL, District Judge. This is a bill to restrain infringement 
of United States letters patent No. 604,690, issued to Lewis E. W^a- 
terman May 24, 1898, and subsequently, on December 29, 1898, as- 
signed to complainant. The application for the patent was filed Au- 
gust 12, 1895. It was a second application; an antécédent one filed 
July 31, 1894, being abandoned, by permission of the Patent Ofhce, 
after its rejection by the Commissioner on appeal. The second ap- 
plication, upon which the patent, after considérable argument and re- 
peated rejections, was finally allowed, was for precisely the same in- 
i;ention described in the first application. It was so treated by the 
Patent Oiïice. Therefore, under the authorities, the second applica- 
tion for the patent will be treated as continuons of the first. Interna- 
tional Tooth Crown Co. v. Richmond (C. C.) 30 Fed. 775 ; Henry 
V. Francestown Stove Co., 9 O. G. 408, Fed. Cas. No. 6,382; Col- 
gate V. W. U. Tel. Co., 4 Ban. & A. 36, Fed. Cas. No. 2,995 > Graham 
V. Geneva Mfg. Co. (C. C.) 11 Fed. 138; Godfrey v. Eames, i Wall. 
317, 17 L. Ed. 684. 

The patent relates to improvements in hard rubber fountain pens, 
and includes 26 claims, and 8 pages of spécifications. It was prac- 
tically conceded on argument that the claims in dispute are merely 
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for a concentrîc cône joint, consisting of an elastic outer member at 
its mouth, and a rigid inner member. It would seem, therefore, to 
bave been entirely unnecessary to multiply such détails of claims 
as the spécifications disclose, and to descant upon them with such 
elaborate and painstalcing fullness. The claims alleged to be in- 
fringed are 5 to 9 and 17 to 26, inclusive. Claims 5, 6, 7, 8, and 9 
read as follows: 

"(5) In fountaln pens, one or more annular progressive elastic ink and union 
joints and stops, formed by the combination of truncated tubular wedges, 
without an abuttlng slioulder, and with an elastic mouth In the outer member 
of each joint, engaging the opposite part of the inner wedge or member with 
a comparatlvely sllght elastic pressure; the stop being formed at and op- 
posite the inner part of the conical chamber, where its wall Is thicker, lésa 
elastic, and more rigid. 

"(6) In fountaln pens, an Ink and union joint and stop, consisting In the 
co-operative and supporting union of external and Internai conical members, 
the external member provided with an internai conical surface, seat, or cham- 
ber, and composed of màterial made progressively thicker and less yielding 
from the outer to the Inner end of its conical surface, and the internai member 
provided with an external conical surface, in whlch the external member, at, 
by, and near its mouth, engages the opposite part of the Internai member 
with elastic pressure, and forms a noncapillary joint and stop. 

"(7) In fountaln pens, an automatic and progressive Ink joint and stop, con- 
sisting in the co-operative and supporting union of external and internai 
conical members, the ex;ternal member provided with an internai conical sur- 
face, seat, or chamber, and composed of materlal made progressively thicker 
and less yielding from the outer to the Inner end of the conical surface, and 
the internai member provided with an external conical surface, in which 
the external member, at, by, and near its mouth, engages the opposite part 
of the internai member with elastic pressure, and forms a noncapillary joint 
and variable stop, and the Internai conical member projects beyond the ex- 
ternal conical member, and thereby provides for the automatic maintenance 
of a progressive Ink and union stop and joint during both use and wear. 

"(8) In fountain pens, an ink and union joint and stop, consisting in the 
co-operative and supporting union of external and internai conical members, 
the external member being also provided at its open end with an elastic, 
externally beveled annular llp, that engages the opposite part of the internai 
member with elastic pressure, and forms a noncapillary joint and stop with 
and npon the Internai member. 

"(9) In fountain pens, a cap having within Its open mouth a conical seat 
or chamber for the conical end of the fountain, also provided at its mouth 
with an externally beveled elastic annular lip, engaging the conical end of the 
fountain at and near its base." 

Claims 5 to 9, inclusive, relate to fountain-pen caps, having an 
interior tapered or conical surface, an elastic exterior, and a tapered 
or conical external member, consisting of the nozzle or barrel of the 
fountain pen. Claims 17 to 26 are printed in the opinion of Judge 
Lowell in the case of Waterman v. Johnson (decided Jan. 16, 1902) 
123 Fed. 303, which was for infringement of the patent in suit, and 
which renders unnecessary their restatement in extenso. It suf- 
fices that claims 17 to 26 constitute the éléments of a conical or 
tapered interior member, and an elastic exterior member consisting 
of a cap with an elastic mouth. Complainant asserts and the proofs 
establish that the elasticity of the cap or exterior member is owing 
to its conformation. The cap has an annular lip, and is thinner at 
its mouth than at any other part. Thîs manner of construction in- 
duces a degree of elasticity which enables the cap, when used as a 
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cover, to firmly grip the barrel or nozzle of the pen. Union joint 
connections are thus made between the fountain-pen cap and barrel 
or réservoir, and between the nozzle and ink fountain. In the one 
case the cap serves as a cover for the barrel or réservoir when the 
pen is in opération, and in the other for the nozzle or ink-feeding 
device when the pen is unemployed. Without passing upon the valid- 
ity of the patent, Judge Lowell decided in the case before him that 
the claims were not infringed by the défendant, Johnson, because the 
interior of the cap used by the défendant for his fountain pen was 
cylindrically hollow, and had no tapered or conical surface. He also 
held that it was no invention to adapt a tapered cap joint to a foun- 
tain pen, as conical or tapered joints existed'in stovepipes, atomizers, 
and mucilage bottles. Hère the infringing pen is known as the 
"Parker Pen," manufactured by the Parker Pen Company. The dé- 
fenses interposed are anticipation, want of novelty, and noninfringe- 
ment. The alleged infringement is the adoption by the défendants 
of complainant's method of joining the cap with the pen nozzle at one 
end, and with the barrel or réservoir at the upper end of the fountain 
pen. The pertinent claims of the patent describe a combination in 
which the exterior of the nozzle or barrel member and the interior 
surface of the cap are conical or tapered in form. According to the 
spécifications, the claims are sufficiently broad to include conical or 
tapered joint formations, as applied to vessels holding fluids. The 
primary object of the patent, fiowever, is to secure protection for 
claims relating to a tapered cap joint in fountain pens. Conical or 
tapered joints are conceded to be old. Complainant contends that 
such joints are new, as adapted to fountain-pen caps ; that tapered 
or conical joints known to the art at the date of the invention were 
stifï and unyielding, while the tapered interior of the fountain-pen 
cap, fitting tightly to the tapered nozzle or barrel, imports to it a non- 
capillary élément, which is not attainable in an unyielding or rigid 
joint, such as was employed prior to the discovery in suit. A non- 
capillary joint is formed by slight pi-essure or manipulation of the 
cap when the parts are ail together. It is claimed by complainant 
that the diiïerentiating feature from the prior art exista in the con- 
formation of the interior cap surface, and in its elasticity at the 
mouth, which permits a progressive wedging of the members, and 
thereby produces a noncapillary resuit not theretofore achieved. Was 
the conception patentable ? Is the discovery entitled to the dignity of 
invention? The spécifications do not indicate the degree of elasticity 
required to make the mouth of the cap noncapillary. Caps of hard 
rubber, the substance employed in the fountain pen, are more or 
less elastic and yielding, and therefore it is self-evident that a greater 
degree of elasticity does not constitute invention. Waterman v. 
Johnson, supra. It is true, I think, that the bénéficiai results of the 
conicity of the cap are attributable to its elastic tendency when its 
mouth comes in contact with the tapered interior member. But as 
stated, a hard rubber fountain-pen cap of the old type yields to pres- 
sure when in contact with the conical or tapered barrel or ink- 
feeding device. This resuit, therefore, is not patentable. 

Défendants attack the validity of the patent, and claim no inven- 
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tion is disclosed by it; that whatever may be deemed an innova- 
tion in the art is not of ideas or means, but is merely functional. 
According to défendants' views, the conical joint is very ancient and 
familiarly known. The record abounds with citations in anticipa- 
tion showing a conical or tapered joint in wooden cider spigots, 
cigar holders, caustic holders, stovepipes, in hard rubber atomizers, 
and other merchantable articles. It aiso discloses varions fountain 
pens, in which appear an interior tapered cap; also a cap having 
an annular lip and elastic mouth. The Lancaster fountain pen dis- 
closes an elastic progressive-wedge joint upon the tapered surface uf 
the barrel. It does not appear when this pen was made. The évi- 
dence establishes, however, that fountain pens of a similar kind vvere 
made prior to the date of the Waterman invention. Many other 
fountain pens are in évidence, showing caps, the interior of which 
are tapered, fîtting closely over the nozzle or réservoir of the foun- 
tain pen. Some of them rest upon a shoulder-boss. Other fountain 
pens — principally the Hamilton, No. 145,102, and the Copus Britisli 
patent No. 3,936 — show a tapered joint between the cap and lower 
end of the barrel. They are progressive-wedge joints, and hâve no 
stop or shoulder-boss. Demarest patent, No. 407,999, describes a 
noncapillary joint. 

An examination of the testimony and the exhibits in évidence 
quite well satisfies me that what the patentée claimed as new is not 
entitled to the merit of invention. In the then state of the art a 
noncapillary progressive wedge joint was known — elastic tapered 
hard rubber substances, fitting tightly into each other, were known 
to produce a noncapillary jointure. Improvements over fountain pens 
then extant were undoubtedly made by complainant. But every im- 
provement is not patentable. The Suprême Court has stated the rule 
to be that the improvement must be the product of an original con- 
ception. Burt v. Evory, 133 U. S. 349, 10 Sup. Ct. 394, 33 L. Ed. 
647; Pearce v. Mulford, 102 U. S. 112, 26 L. Ed. 93; Slawson v. 
Grand St. Ry., 107 U. S. 649, 2 Sup. Ct. 663, 27 L. Ed. 576. Such 
was not the invention in suit. Irrespective of the existence of a similar 
joint in fountain pens, the citations of hard rubber atomizers, cigar 
holders, blowèrs, etc., having conical joints, are in analogy to the 
tapered exterior and interior members described by the complainant. 
The mère duplication of the joint does not import to complainant's 
device inventive skill. No new resuit was produced and no change 
was required to adapt the well-known noncapillary joints to the use 
designed by the patent in suit. Pennsylvania R. Co. v. Truck Co., 
iio U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 222; Mann's Boudoir Car 
Co. v. Monarch Co. (C. C.) 34 Fed. 130; Holmes Elec. Protective 
Co. v. Alarm Co. (C. C.) 33 Fed. 254. The adaptation, therefore, of 
the conical or tapered joint to the use of the fountain pen, belonged 
to the domain of the skilled mechanic. To any one acquainted with 
a tapered jojnt as used in the exhibits herein referred to, it must havc 
been a most obvions thing to apply the same joint to hard rubber 
fountain pens, and to thereby enhance their usefulness and durability. 

The Waterman patent. No. 604,690, is therefore held to be invalid, 
and the bill may be dismissed, with costs. 
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L. B. WATEEMAN CO. V. FOKSYTH et al. 
(Clréult Court, S. D. New York. January 7, 1003.) 

No. 7,335. 

1. Patents— Infringement—Fodntain Pens. 

The Waterman patent, No. 293,545, for a fountain pen, embodies a 
device which must be conceded patentable novelty and utility, taking 
into considération its commercial success; but, in view of tlie prior art, 
it must be Ilmited to tiie feature of the claims whicb describes fissures 
in tlie bottom or sides of the inls duct, designed to facilitate the flow of Ink 
to the pen when in use, which were an improvement on any prior con- 
struction. As so limited, the patent is not infrlnged by a pen in which 
a reed is placed within the duct to perform the function of the fissures 
in securing caplllary attraction. 

In Equity. Suit for infringement of letters patent No. 293,545, for 
a fountain pen, granted to Lewis E. Waterman February 12, 1884. 
On final hearing. 

Walter S. Logan (Fred C. Hanford and Samuel S. Watson, of coun- 
sel), for complainant. 

William B. Whitney, for défendants. 

HAZEL, District Judge. This action seeks an injunction and ac- 
counting because of alleged infringement of United States letters pat- 
ent No. 293,545, granted February 12, 1884, to Lewis E. Waterman, 
for improvements in fountain pens. Subsequently, by mesne assign- 
ments, the title to the patent was conveyed to complainant corpora- 
tion. The suit is against dealers selling the fountain pens manu- 
factured by the Parker Manufacturing Company of Janesville, Wis., 
which Company has defended the suit, and may therefore be regarded 
as the real party défendant. Numerous other suits hâve been brought 
and are now pending against dealers for infringement of the patent in 
controversy. 

The improvement described in the patent refers to mechanism which 
controls the supply of ink to the writing pen from the réservoir or 
barrel. The usual défenses — anticipation, lack of novelty, and non- 
infringement — are in issue. The claims — three in number — read as 
foUows : 

"(1) An ink duct for a fountain pen, conslstmg of a bar having a longi- 
tudinal groove formed in its surface and one or more longitudinal fissures 
in the side or sides of said groove, substantially as set forth. 

"(2) In a fountain pen, the combination, substantially as hereinbefore set 
forth, of a barrel or inlî réservoir, a tube connected therewith, an ink duct 
supported within said tube, and consisting of a bar having one or more 
longitudinal grooves formed in that portion of its surface which is in prox- 
imity to the pen, with one or more longitudinal fissures in the side or sides 
of said groove or grooves of the pen, secured between said tube and ink duct. 

"(3) A fountain pen having an ink duct provlded with one or more longi- 
tudinal fissures formed in its walls for facilitating the passage of the ink 
through said duct." 

The spécification says that the object of the patent is "to secure 
and automatically regulate a certain and uniform flow of ink to the 
pen, and aiso to prevent the excessive discharge of the ink when the 



108 121 FEDERAL REPORTER. 

pen is în use," and further to simplify the construction of this class 
of pens by having it composée! of comparatively few parts. 

The patentée proposes to accomplish the essential features of the 
patent by the formation of a simple channel with slits or fissures in 
the bottom or sides, extending longitudinally through the entire length 
of the feed bar, which is inserted in the nozzle of the pen. The feed 
bar or ink-feeding device serves as a conductor of the ink from the 
réservoir or barrel to the nib of the pen. The ink is drawn from the 
réservoir by gravity and through the action of capillary attraction in 
the act of writing. The novel features of the claims consist in the 
slits or fissures by which the ink is conveyed from the barrel or réser- 
voir to the nib of the pen. The validity of the patent dépends square- 
ly upon the question whether the use of fissures extending length- 
wise through the ink duct of the fountain pen is new and patentable. 
Défendants vigorously challenge the novelty of the claims, and cite 
numerous prior patents in support of the contention. The experts 
of complainant and défendants difïer very materially as to the novelty 
of the claims. 

I hâve found the greatest aid by a study of the exhibits and pat- 
ents in évidence as to the state of the art at the time of the conception 
of the Waterman fissure patent. A considérable portion of the évi- 
dence was ofifered to show that the Waterman patent has been gen- 
erally recognized throughout the United States, and that other manu- 
facturers and dealers in fountain pens and the défendants hâve adopted 
équivalent infringing ink-feeding devices. I am well satisfied that 
Waterman, by his method of grooving and placing fissures in the 
bottom or sides, has improved the fountain pen, which fact the public 
has not been slow to appreciate. In view, however, of the disclosures 
in prior fountain pens, the patent in suit must be narrowly interpreted, 
and the monopoly restricted to the particular differentiating parts de- 
scribed. This conclusion is feached after an examination of the évi- 
dence and multitudinous exhibits in the case, although the décision 
of Judge Lowell, considering and interpreting the scope of the claims 
in Waterman v. Lockwood (decided Jan. i6, 1902) 123 Fed. 300, 
is strongly persuasive. In that case the patent hère involved and 
the earlier Waterman patent, No. 307,735, were before the court. 
The latter patent was merely for a groove for carrying ink from thp 
barrel or réservoir to the point of the pen. Judge Lowell held there 
was no novelty in this, and doubted its utility. He directed attention 
to the Lewis patent, No. 272,066, Figure 4, and the Holland patent. 
No. 276,692, in which are described grooves or ink ducts of gradually 
decreasing depth, such as described in claim 2 of the Waterman pat- 
ent. No. 307,735. Is the patent valid which describes grooves or 
channels having fissures in the sides or bottom, carrying the ink to 
the pen, in combination with the ink nozzzle and barrel? A "fissure" 
is defined by Webster as a "narrow opening made by the parting of 
any substance; a cleft, as a fissure of a rock." The définition, taken 
literally, is circumscribed in its meaning, and the patentee's un- 
doubted intent was that the term "fissures" should be understood as an 
indentation in the fountain-pen groove or ink duct. The évidence of 
complainant tends to show that by the employment of fissures a de- 



L. E. WATERMAN CO. V. FORSYTH, 109 

cided advantage over the prior art is obtained. The flow of the ink 
to the pen is facilitated. The spécification says : 

"The dowDward flow of the ink by gravity and through the action of 
capillary attraction in the act of wrlting causes it to pass through the groove, 
d, and tends to create a vacuum within the réservoir, which is met by the 
influx of air passing upward through the groove. The direction of the cur- 
rent of air entering the ink réservoir being opposite to that of the outflowing 
ink, the volume of the latter is somewhat lessened, and excessive discharge 
prevented." 

Complainant's testimony tends to show that, when the pen of the 
prior art was inverted in the pocket of the user, the ink was Hable 
to leak out of a small hole or opening in the barrel. Such an opening 
was necessary to permit air to enter the vacuum in the barrel caused 
by the outfiowing ink. Fissures in the groove simultaneously permit 
the downward fîow of ink and the upward flow of air into the barrel 
or réservoir. This makes it unnecessary to hâve an opening in the 
barrel for the admission of air. Défendants contend that fissures, 
slits, tongues, and reeds in fountain-pen ducts were employed many 
years prior to the patent in suit. I agrée with the contention that 
ink ducts or grooves having tongues and reeds were old, and that a 
slit or fissure is found in a tube tapering to a point in the Slayton 
fountain pencil. No. 15,622, dated August 26, 1856, and in the Sackett 
patent, No. 353,162, of April 23, 1893. But I am unable to find that 
the slits and fissures employed in thèse patents facilitated the flow 
of ink to the pen. Tongues or removable reeds are found in the 
Prince patent, No. 12,301, of 1855; Holland patent, No. 276,692; 
Stewart patent. No. 253,953; Shaw British patent, No. 2,411 of 1853; 
Jordan patent, No. 6,883, November 20, 1849; Lewis patent. No. 
272,066; Purdy patent. No. 279,104; Ewer British patent. No. 800 
of 1860 ; and Cleveland patent, No. 10,469. True, in some of them 
the ink duct is tubular, and it is manifest from a cursory examination 
that the earlier patents were crude in their construction. The neces- 
sity for capillary spaces to regulate the flow of ink was also recognized 
long before Waterman. Judge Lowell, in passing upon complainant's 
contention that by the means employed in its device the downward 
flow of ink through the groove, owing to capillary attraction, was 
functionally difïerent from the prior art, quoted from the patent of 
Latourette, No. 147,333, dated February 10, 1874. An inspection of 
this patent shows that capillary attraction as a force to bring ink 
into the pen was old. The quotation is apt, and may with propriety 
be repeated: 

"The capillary feeder is an important élément to the successfui opération 
of the fountain pen, in that it Insures a feeding of the ink, and at the same 
time prevents the escape of it intermittently in globules as it does in other 
arrangements. A pièce of wire or a fine chain or a hair will serve well for 
a feeder, but a thread of flbrous material is the best." 

It is doubtful whether the fissure in complainant's device performed 
any function other than was performed in the prior art by wire, 
reed, or tongue in aid of the feeder, except to facilitate the flow oi 
ink to the nib of the pen. The alleged infringing pen uses a remov- 
able reed, placed in the bottom of a square groove, for a feeding de- 
vice, where it is held in place by friction with the side of the groove. 
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Long, narrow spaces are formed, securing the required capillary ac- 
tion. No fissures are made in the walls or bottom of the groove, as 
in complainant's patent, although the narrow spaces undoubtedly 
functionally carry the ink to the nib of the pen and into the barrel 
when it is unemployed. I think the reed employed by défendants, or 
its équivalent, is found in the prior art to which référence has already 
been made. The défendants' device is net hke that of complainant. 
In Waterman v. Lockwood, supra, the spaces in the ink duct were 
made by a siender, removable reed, tapered to a point. Such spaces 
were made between the walls or sides of the groove. There is no 
material différence in the Lockwood and Parker devices. The Water- 
man device is stable and generally more durable. I think the pen is 
an improvement over the prior art, and that the altération was more 
than a mère change of form or détail of construction, which an or- 
dinary mechanic, skilled in the art, had made superior. The patentée 
chiefly desired to facilitate the fîow of ink to the pen when in use. 
This resuit he has accomplished. The advantage attained over the 
prior art doubtless is owing to the altération of the ink duct and 
the fissures in the bottom or sides of the groove. To this advantage 
I think the complainant is entitled. The commercial success of the 
invention should be considered when the novelty or utility of the 
patent is in great doubt. The success achieved, the'refore, overcomes 
whatever doubt I may hâve as to the patentability of the device. I 
am not prepared to say that the patentée has in no practical way 
advanced the art. Washburn v. Gould, Fed. Cas. No. 17,214; 
Simonds v. Hathorn, 36 C. C. A. 24, 93 Fed. 958. In view of the 
prior art, however, the patent cannot be accorded a high degree of 
merit, and therefore it must be interpreted to cover merely the fea- 
ture of the claims which describe fissures in the bottom or sides of 
the ink duct. As thus construed, the défendants do not infringe. 
Bill dismissed, with costs. 



MAYO KNITTING MACHINE & NEEOLE CO. v. JENCKES MPG. 

00. et al. 

(Circuit Court, D. Bhode Island. March 12, 1903.) 

No. 2,561. 

1. Patents— Inpringbment—Knitttng Machines. 

The Mayo patent, No. 363,528, clalm 2, coverlng a mechanlsm for 
"widening" In a circular knittlng machine, the essential feature of 
novelty being Its needle depressing pickers, is llmited to the particulàr 
construction shown and described, in which the depressing pickers slide 
in the guide-plates. As so construed, heldi not infringed. 

2. SaME— COMBINATIONS — OMISSION OF PABTS. 

While it is unnecessary in a claim of a patent to specify ordinary 
means for applying power or causing motion, it is necessary to specify 
the parts whose co-operative action is essential to the performance of 
the function speclfîed in the claim, and each of such parts is an essen- 
tial élément of the combination, so that infringement cannot be ch.arged 
of a machine so constructed as to eliminate one of such parts witbout 
using an équivalent part. 
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8. Samb— Knittikg Machines. 

The Mayo patent, No. 461,357, for a circular knitting machine, em- 
bodies only mechanleal improvements on the machines of the prior art, 
and is not entitled to a broad construction as agalnst other subséquent 
improvers. Claims 4 and 6 construed, and helé not infringed by a ma- 
chine made in accordance with the Eck patent. No. 592,134. Olalm 11 
held void for lack of novelty In view of the prier art 

4. SaMB— WiNDERS. 

The Johns patent. No. 600,788, for a wlnder for introducing an extra 
or re-enforcing thread in knitting, was not a pioneer patent, the idea 
of twisting the free end of one thread about the other by the use of a 
rotary winder having been disclosed in prior patents, notably the Mar- 
shall & Hewitt English patent. No. 4,293 of 1875, and it must be limited 
to the spécifie mechanism shown for carrying ont such idea. As so lim- 
ited, claims 1, 2, 3, 4, and 5 are not infringed by the winder of the Kowe 
patent, No. 581,887, which embodies an essentially différent combination. 

6. Same. 

The Ames patent, No. 600,671, for a winder for introducing an extra 
thread in knitting, being an improvement on that of the Johns patent. 
No. 600,788, claims 8, 10, and 11 construed, and held not infringed by 
the winder of the Rowe patent, No. 581,887. 

6. Same — Mechanical Impuovehs. 

As between mechanical improvers In an aSvanced art, mère priority 
in the production of a commercial machine or commercial success affords 
no reason for excluding other and independent improvements. 

In Equity. Suit for infringement of letters patent No. 363,528, 
issued May 24, 1887, and No. 461,357, issued October 13, 1891, each 
for a circular knitting machine, and granted to William H. Mayo and 
George D. Mayo; and No. 600,788, granted March 15, 1898, to Will 
R. Johns, and No. 600,761, granted March 15, 1898, to Arthur N. 
Ames, each for thread-feeding mechanism for knitting machines. On 
final hearing. 

W. K. Richardson and A. D. Salinger, for complainant. 
Wilmarth H. Thurston, for défendants. 

BROWN, District Judge. The four patents sued upon are: 
Mayo, No. 363,528, May 24, 1887; Mayo, No. 461,357, October 13, 
1891 ; Johns, No. 600,788, March 15, 18^; Ames, No. 600,761, March 
15, 1898. 

The Mayo patents relate to circular knitting machines. The Johns 
and Ames patents are called the "Winder" patents, and relate to 
means for introducing an extra thread in knitting. In a circular knit- 
ting machine, the leg of the stocking is knitted in tubular form by 
means of a needle-cylinder and a cam-cylinder, the cams acting upon 
the needle-butts. To knit the heel, tubular knitting is suspended, 
about one-half of the circle of needles is thrown out of opération, and, 
instead of a circular movement, a reciprocating movement is used. 
In the opération of narrowing, at each reciprocation one of the 
remaining needles is thrown out of action, fîrst at one end and then 
at the other, gradually narrowing the courses. When the narrowing 
opération is complète, one needle is thrown back into opération at 
each reciprocation, first at one end and then at the other, thus 
gradually widening the courses. The widening corresponds to the 
previous narrowing. In widening, the widened portion is joined 
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to the narrowed portion, thereby forming the heel pocket. This 
donc, circular knitting is resumed to form a tube for the foot. The 
toe is knit in the same manner as the heel, the toe being closed on 
another machine. Originally the needies were shifted, i. e., lifted from 
a working to an idle position, or depressed from an idle to a working 
level, by a hook or pick in the hand of an operator. The Mayo 
patents relate chiefly to automatic pickers, or mechanical means for 
lowering and raising the needies, thus shifting them into and out 
of operative position during narrowing and widening. To those parts 
which engage the needle-butts and shift the needies we may apply 
the generic names "pickers" or "shifters," since they pick off and 
shift the nèedles; and, to distinguish between pickers, we may call 
those pickers which, in widening, depress the needies from the 
higher or idle level to the lower or working level, "depressing pickers" 
or "droppers," and those which, in narrowing, raise the needies from 
the working to the idle level, "lifting pickers." Thèse "pickers" are 
the chief subject-matter of the Mayo claims. The claims of Mayo 
in issue are claim 2 of the 1887 patent, and claims 4, 6, and 11 of the 
1891 patent. 
Claim 2 of the Mayo 1887 patent is : 

"2. The cam-cylinder, Its attached annular ledge, and the needle-elevating 
and stJtch-cams combined with guide-plates G 1 G 2, and wlth the needle- 
depresslng latches 1 2, 12, arrangea to slide In the sald guide-plates, to oper- 
ate substantlally as and for the pnrposes deserlbed." 

This claim relates to the widening opération ; and the complainant's 
brief says that the sole élément of novelty is the "needle-depressing 
latches," i. e., the "depressing pickers" or droppers, and, further, 
that the only material thing is that the picker should slide diagonally 
in the guide-plates and itself get out of the way of the following in- 
operative needies. 

The prior patent to Branson, No. 333,102, December 29, 1885, dis- 
closes both lifting and depressing pickers which are engaged by the 
needle-butt, so that the needle-butt moves the picker while the 
picker moves the needle-butt. The chief distinction is that in Branson 
the diagonal movement of the picker is guided by a pivot from which 
the picker is suspended, while with Mayo and with the défendants the 
picker is guided within inclined walls. Mr. Livermore, complainant's 
expert, says: 

"A movement In a very short arc of a clrcle does net differ wldely from 
a straight Une movement of equal estent, and, wbere the différence between 
the slightly curved and straight movement in no wise affects the opération 
desired to be produced by the movement, I should generally regard the use 
of a pivot or of a guldeway to support and guide the object moved as being 
well known mechanical équivalents of one another, and should eonsider, in 
gênerai, that no substantial novelty would be involved lu the substitution 
of either form of guldeway for the other." 

This is a concession that, so far as the diagonal movement of the 
picker in shifting the needle-butt from the upper to the lower level 
is concerned, the complainant's device is substantlally similar to 
Branson's, the différence being merely in the substitution of a mechan- 
ical équivalent. 



MATO KNITTING MACHINE <b NEEDLE CO. V. JENCKES MFG. CO. 113 

Mr. Livermore seeks to avoid the évidence of tlie défendants' ex- 
pert as to the practical equivalency of both défendants' and complain- 
ant's diagonal movement in the shifting process to that of Branson 
by pointing out that the sliding pickers of the Mayo patent — 
"Do EOt hâve to foUow their needle shifting movement with any further 
movement, in the same or in a différent direction, to get out of the way 
of the following needle-butts, and this Is possible because of their opération 
with a sliding movement, as distingulshed from the opération of ail prior 
pickers of this gênerai class." 

If we consider that the substance of Mayo's 1887 invention was 
his means for avoiding contact with the following needle-butts, it is 
apparent, I think, that there is a substantial différence between the 
Mayo device and the défendants' device ; for Mayo's sliding pickers, 
having a downward and an upward movement in a fiixed plate, re- 
quire locking devices to hold them out of contact with the needle- 
butts at each reciprocation. The défendants, instead of devices of this 
character, employ a pivoted carrier to give a svvinging movement, 
which, while it does not entirely avoid contact with the following 
needle-butts, so diminishes the friction of the contact that it does 
not impede the working of the machine. Like Branson, the défend- 
ants follow the needle-shifting movement by a swinging movement 
of the picker. A pivoted carrier to efïect this movement is novel with 
the défendants. 

If, therefore, we consider that the prior art discloses équivalent 
means of moving the depressing pickers in a diagonal path from the 
idle to the working level, and that the important thing to be accom- 
plished was to avoid contact with the needle-butts, I am of the 
opinion that the défendants do not infringe, since they employ sub- 
stantially différent mechanism for this purpose. It should be re- 
marked that the Mayo 1887 patent has never gone into commercial 
use, and that it is proven that the pivotai movement permits of a 
better mechanical construction than the sHding movement. 

The complainant attempts to lessen the anticipatory efïect of the 
Branson patent by showing that the machine of Branson was not 
efficient for performing the full function of a knitting machine. Such 
an argument is unsound, since h shifts from an examination of a 
machine part to an examination of a completely organized knitting 
machine. Claim 2 is admittedly only for spécial machine parts which 
in themselves are incapable of opération, or of performing the full 
functions of a knitting machine. Complainant's expert says : 

"I should say that the éléments of claim 2 of the 1887 patent did not con- 
stitute a complète operative combination in the sensé of one that is capable 
of especially performing its full service in the machine, without some mean? 
or provision for preventing them from Interfering with the needle-butts ex- 
cept at the tlme when they are Intended to co-operate therewith; or, in othfci- 
words, without something that might be regarded as an équivalent for the 
latches or locking devices that perform this function in the complète con- 
struction shown in the Mayo 1887 patent. Of course, the combination re- 
cited in clalm 2 of the patent, as it stands, is operative for the purpose of 
shifting the needle-butts at the time requlred; but some further provision 
is necessary In order to enable the combination to perform this office in the 
regular working machine, and such provision is shown and described in the 
patent, being the locking devices and means for tripping or disengaging 
them at the proper time." 
121 F.— 8 
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The case ôi Branson v. Kutz, 47 C. C. A. 421, 108 Fed. 391, îs cited 
as a décision thàt Branson's machine was inoperative ; but it was said 
in that case, "This question largely turns on whether the needle- 
lifting lever, when set, is depressed and raised by virtue of a tor- 
sional tension exerted through the end;" and that décision shows 
that the controversy was principally over the opération of the lifting 
pickers. It is not a décision to the eflfect that the depressing pickers 
of Branson were inoperative, or that the machine of Branson was 
inoperative by reason of the construction of his depressing pickers. 
Mr. Livermore testifies that the opération of the depressing pickers 
of Branson is substantially différent from that of his lifting pickers, 
and that Branson's depressing pickers are operative, although lie 
characterizes the construction as poor. 

Upon considération of the arguments and the testimony of experts 
as to the substantial character of Mayo's 1887 invention, I am of 
the opinion that claim 2 is limited to the particular construction 
shown and described, to wit, a construction in which the depressing 
pickers slide in the guide-plates ; that the proceedings in the Patent 
Office require such a limitation ; and that the prior art prevents any 
broader construction of the claim. 

Claim 4 of the Mayo patent of 1891 is as follows : 

"4. In a knlttlng-machine, the needle-eylinder and the needles carried there- 
by, comblned -wlth a cam-cyllnder provided with stitch-cams and needle ele- 
vatlng and depressing cams having Angers or hooks, the Angers of the ele- 
vating cams engaging but a single needle and the Angers of the depressing 
cams belng of such length as to engage two needles, latches to normally 
hold the said elevating and depressing cams in Inoperative position, and de- 
vices through whlch the cam-cyllnder may be reclprocated, whereby in the 
opération of the machine two needles may be returned Into action at each 
reclprocation of the cam-cyllnder, and one of said needles carried ont of 
action at the next reclprocation thereof In the opposite direction, and so on, 
to effect the vridening of the fabric, substantially as and for the purpose 
speclAed." 

The défendants deny infringement on the ground that their ma- 
chine does not contain "latches to normally hold the said elevating 
and depressing cams in inoperative position." By "elevating and de- 
pressing cams" is meant lifting and depressing pickers. Thèse latches 
are essential éléments of the combination of claim 4, not only be- 
cause the patentée by enumerating them, and by his action in the 
Patent Office, has made them so, but also because they are essential 
to the performance by the machine of the patent of the functions set 
forth in the claim, to wit, returning two needles into action at each 
reclprocation of the cam-cylinder, and carrying one of said needles 
out of action at the next reciprocation in the opposite direction, to 
e^ect the widening of the fabric. 

While claim 2 of the 1887 patent may, perhaps, be regarded as a 
claim for a subcombination, or for machine parts, and thus escape the 
objection of inoperativeness, though the latches which are neces- 
sary are not included (Deering v. Winona Harvest Co., 155 U. S. 
302, 15 Sup. Ct. 118, 39 L. Ed. 153), claim 4 of the 1891 patent is for 
a combination which can efïect the widening of the fabric, and re- 
quires the enumeration of the mechanical parts which co-operate to 
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this resuit. While it is unnecessary to specify ordinary means for ap- 
plying power or causing motion, it is necessary to specify the parts 
whose co-operative action is essential to the performance of the func- 
tion specified in the claim. It is proved that the machine described in 
the 1891 patent cannot perform the specified function without the co- 
opération of the latches, which at appropriate times clutch and hold 
the picker eut of the path of the following needle-butts, and at ap- 
propriate times releases the picker so that it may corne into engage- 
ment with the needle-butt. A combination of éléments which does 
not employ, to hold and control the pickers, any latches or équiva- 
lents therefor, would not infringe claim 4. I am clearly of the opin- 
ion that the défendants' machine has no éléments that fairly can be 
called the équivalent of complainant's latches for holding the lifting 
pickers in inoperative position. Because of a différent construction 
and arrangement of lifting pickers and stitch-cams, and of a différent 
relation of lifting pickers to stitch-cams, it follows, to use the lan- 
guage of complainant's expert: 

"In défendants' machine the lifter which opérâtes in, say, the right to left 
movement of the needle, is never in the path of movement of the needles 
traveling from left to right, as they foUow a différent path in the carns in 
the movement In one direction from that foUowed in the other direction." 

What Mayo accomplishes by stitch-cams, lifting pickers, latches, 
and trippers, the défendants accomplish by stitch-cams and lifting 
pickers in a new relative location. It is unnecessary to hold the lift- 
ing picker eut of the path of the needles at the next reciprocation, 
because the lifting picker travels in a path which takes it out of the 
way. This feature has been adopted, in substance, by the complain- 
ant's expert in constructing the Livermore illustrative model, which 
is presented to establish the irrelevant proposition that an operative 
combination of the other éléments of claim 4 might be made without 
the use of latches. While a considérable amount of testimony has 
been devoted to it, this model seems to be of no value in the case, 
for the reason that it adopts a material feature of the défendants' 
machine, and tends to prove a fact which, if true, is irrelevant. 

Mr. Livermore, complainant's expert, testifies that he should re- 
gard a change of location of the pickers relative to the stitch-cams as 
an équivalent for the locking devices and trippers of the Mayo ma- 
chine, since this change of location performs the same oiîice as the 
locking devices and trippers. But this is an erroneous view of equiv- 
alency, for a combination of stitch-cams and pickers which renders 
the use of latches unnecessary, obviously does not contain "latches," 
nor a mechanical équivalent for "latches." The mère fact that the 
same function is accomplished in the two machines does not make a 
case of equivalency. Westinghouse v. Boyden, 170 U. S. 537, 569, 
18 Sup. Ct. 707, 42 L. Ed. II 36. 

I am also of the opinion that the défendants' machine has no latches 
for the depressing pickers, nor any équivalents therefor. With Mayo, 
the depressing pickers are controlled and timed in their action by the 
spring latches and trippers, which operate at each reciprocation of the 
machine in widening. When the picker has carried down a needle, 
the picker is grasped and held until, at the proper time, it is tripped 
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and released. In the défendants' machine, the pickers and needles 
are so arranged that the needle-butts will both depress and release 
the pickers. 

The défendants' picker, after it has carried down a needle, is not, 
Uke Mayo's, locked in inoperative position, but, as soon as it is disen- 
gaged from the needle-butt, springs up under the following needle- 
butts, which hold it down during the movement in one direction. Up- 
on reversai, the needle-butts on the return stroke would themselves 
depress the pickers, this being possible because the picker is mounted 
upon a pivoted carrier, which turns on its pivot and allows the needle- 
butts to travel over the top of the picker. With Mayo, the needle- 
butts cannot depress the picker on the return stroke, therefore the 
picker must then be latched out of the way. 

The défendants' machine would be operative, if only the needle- 
butts were used to hold down the pickers. Instead, however, of giv- 
ing to the needle-butts the function of depressing and holding down 
the pickers on the back or return stroke, a pair of cams called "hold- 
down cams" are employed to perform the function of depressing the 
pivoted carriers. Thèse hold-down cams are not the équivalents of 
Mayo's latches and trippers. They do not in themselves perform 
the function of Mayo's latches, to hold and release the picker. They 
merely swing down the pivoted carrier at the beginning of the return 
stroke, hold it down during that stroke, and release it at the forward 
stroke; so that the picker rides along the under side of the needle- 
butts during the forward stroke. The principal function of the hold- 
down cams and pivoted carriers is to avoid friction between the 
needle-butts and pickers. They are not essential to the opération 
of the défendants' machine. 

If we are to make a comparison between the means whereby Mayo 
and the défendants hold the pickers out of engagement, we must 
compare Mayo's latches and trippers with the défendants' hold-down 
cams and pivoted carrier and needles combined. But thèse could 
not be substituted for Mayo's latches in Mayo's machine. It would 
be necessary to go still farther; to change the construction of the 
parts, and to give to the pickers of Mayo new movements in addi- 
tion to their présent movements. In other words, the parts which the 
complainant's expert regards as équivalents could not be used in 
Mayo's m.achine without starting practically anew from the old cam- 
cylinder and needle-cylinder, and making new parts and a new com- 
bination of parts. 

In dealing with the 1887 patent, we hâve already expressed the 
opinion that the means for avoiding contact with the following needle- 
jutts are substantially différent in Mayo's 1887 machine and in the 
Jefendants' machine, and this is equally applicable to Mayo's 1891 
.nachine, which employs substantially the same latches as the 1887 
machine. 

The complainant's method of showing that the défendants' machine 
has the équivalent of the complainant's latches is by showing that 
the machine of the défendants has means for performing the same 
function, namely, keeping the pickers out of the way of the following 
needle-butts. But every operative picker machine must do this in 
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some way; and the complainant's brief admits that one principal 
difficulty with the machines of the prior patents was that the pickers 
did not get out of the way of the following needle-butts. Spécial 
raeans for doing this form the subject-matter of claims of both of 
Mayo's patents. 

There is seeming inconsistency in the complainant's case, which 
présents claims of patentability for particular means of solving a 
principal difficulty in the prior art, and also the contention that, 
when construing claim 4, any appropriate means for controlling the 
pickers are to be regarded as mère mechanical équivalents. Thus, 
the complainant's expert contends that any means of accomphshing 
this function are équivalent ; that an arrangement of stitch-cams 
and pickers containing no latches at ail is the mechanical équivalent 
of latches; that an arrangement of needle-butts and pickers, whereby 
the butts hold down the pickers, is the équivalent of latches ; that 
cams which give a swinging movement to the carrier and hold the 
carrier, and thereby diminish the friction between the needle-butts 
and pickers, are latches in the sensé of Mayo's claim. The mère fact 
that two combinations perform the same functions does not prove 
that they contain the same mechanical éléments. 

I find, therefore, that the machines of Mayo and of the défendants 
employ substantially différent means for controlUng the pickers ; that 
the défendants' machine does this, not by means to hold and release 
the pickers, which are a mère substitution for latches, but by novel 
combinations and novel parts. The new combination involves a recon- 
struction of the stitch-cams, and the arrangement of lifting pickers in 
such a way that they are independent of controlling devices, novel 
construction and mounting of both Hfting and depressing pickers, and 
novel paths of movement for both pickers and picker carriers, as well 
as novel means for imparting and controlling the movements. 

The défendants construct their machine by license under the Eck 
patent. No. 592,134, which seems to me to be for combinations quite 
difïerent from that covered by claim 4 of the Mayo patent. It is quite 
true that Mayo was first to perform what is known as the "two and 
one" opération on a machine of the cam-cylinder and picker type, and 
that this involved features not in the prior art : First, depressing pick- 
ers with fingers long enough to take down two needles, and the use of 
both lifting and depressing pickers in the opération of widening ; and 
that he efïected the object of closing up the loose loops in the seams 
in a manner somewhat difïerent from that of the prior art. In thèse 
particulars, the défendants' machine adopts features which were nevt 
with Mayo. 

In the cam-cylinder machines of the prior art, the lifting pickers 
were used only for narrowing, and the depressing pickers only k/v 
widening; in Mayo's 1891 patent, both Hfting and depressing pickers 
take part in the widening opération. From the employment of the 
old, or "one and one," method in both narrowing and widening, there 
results an imperfect juncture at the heel seam, a séries of small holes 
being left along the seam where the narrowed and widened fabrics 
were joined. Mayo's junction between the narrowed and widened 
portions of the heel pocket is efïected not simply by the fact that he 
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widens by the "two and one" method, but also because his machine 
lias lifting pickers which engage but a single needle. His machine, 
therefore, must narrow by the one and one method. It is the combina- 
tion of the one and one method of narrowing with the two and one 
method of widening which, in the Mayo machine, efïects the closing of 
the séries of small holes which had existed when both narrowing and 
widening were effected by the one and one method. 

While Mayo was the first to employ the two and one opération 
for widening in a cam-cyHnder and picker machine, he was not the first 
to employ, in a knitting machine, and for the purpose of closing up the 
loose loops, that method of manipulating the needles which is known 
as "two and one." The patent to Shaw, No. 228,480, discloses a 
pattern chain or Jacquard hiechanism for automatically controlling 
the needles, which will cause two needles to be returned into opéra- 
tion, and will cause one of said needles to be carried out of opéra- 
tion. Mr. Livermore testifies: 

"So far as appears from the Shaw spécification, he attains the resuit of 
closing up the loose loops formed on the edge of the narrowed portions by 
using the two and one opération in throwing the needles out of opération, 
so that the narrowing courses end differently from those of the Mayo fabric, 
and in then knitting on a contlnuous row or two, and then widening with 
the two and one opération, with the ends of the widening courses running 
into the intermediate contlnuous courses màde after the narrowing was com- 
pleted. Whether or not the advantages resulting from this opération are 
equal to those resulting from the Mayo two and one opération, so far as 
the character of the fabric Is concerned, It is clear that they are not the 
same advantages, and that they are not produced in the same way, and that 
the resulting fabrles are not the same." 

The différence between Mayo and Shaw, in the method of closing 
up the holes, is not in the use of the "two and one" method for the 
widening opération (to which claim 4 relates), since both use it ; but 
it is in the opérations which précède widening. Mayo's widening 
courses are attached to the narrowed courses which hâve been knitted 
by the one and one method. Shaw's narrowing is performed by two 
and one ; he then knits his straight courses, and then proceeds to 
widen exactly as Mayo proceeds to widen, by two and one. It has 
not been made to appear that Mayo's method of knitting, first by one 
and one, and next by two and one, is superior to Shaw's method of 
knitting by two and one, straight courses, and two and one ; or that 
his seams are substantially différent from those shown in the de- 
fendants' "Exhibits Sample Heels." The function of claim 4, "Two- 
needles may be returned into action at each reciprocation of the 
cam-cylinder, and one of said needles carried out of action at the 
next reciprocation thereof, in the opposite direction, and so on, to 
effect the widening of the fabric," is limited to the widening opéra- 
tion; and there is no distinct claim which covers Mayo's entire 
process in forming the heel. 

The patent cannot be construed as covering a method of knitting, 
consisting in joining to the one and one narrowed portion the two 
and one widened portion. The same process, therefore, may be 
performed by other machines, provided they are not substantially 
similar to Mayo's. Thus, there is nothing in the Mayo patent which 
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would prevent performance of one and one, followed by two and 
one, upon Shaw's Jacquard raechanism, or upon various other ma- 
chines in which the needle-butts are controlled by means other than 
a cam-cylinder. 

I am unable to find, in what Mayo did, any conception so broad 
as to require us to regard ail cam-cylinder machines as substantially 
the same, regardless of their différences in the very important me- 
chanical features for controlHng the pickers. The manner of handling 
the needles by two and one was old in Shaw, and the broad idea of 
automatic mechanism which should bring two needles into opéra- 
tion and take one out was old with Shaw. The gênerai conception 
of using two and one for closing up seams was old with Shaw. The 
broad idea of perfecting a cam-cylinder machine so that it could per- 
form ail known knitting opérations, and handie the needles in ail 
known ways, was one that was open to ail inventors of spécifie types 
of knitting machines. The rule for handling the needles, known as 
the "two and one," prescribed the gênerai law for ail mechanisms. 
They must be such as to operate upon the needles in this particular 
way. 

I agrée with the défendants' counsel that, after Shaw, there was 
no invention in the idea of doing "two and one" on a picker ma- 
chine, and that ail one could claim after Shaw was the particular 
construction and combination of parts which he should devise for 
that purpose. I disagree with the complainant's expert, who at- 
tributes to Mayo the novel conception that a beneiît could arise from 
"employing the net resuit of two antagonistic but unequal agencies," 
and with his illustration, "It is as if some one should discover that 
the best way to get a hod of coal upstairs would be to carry up two 
and then carry one of them downstairs again." 

This broad conception is in Shaw's patent, and was not Mayo's. 
Mayo's was the narrower conception of means to do it. How to 
make a cam-cylinder machine take down two needles and put out one 
was his problem. The taking down of two needles involved the me- 
chanical change of a longer picker lînger ; the taking out of one needle 
involved the use of the lifting pickers in widening,. and this was new, 
though necessarily involved in the idea of doing two and one on a 
picker machine. But after this, it was necessary to control the pick- 
ers in order to make the machine operative. Mayo disclosed noth- 
ing in his patents which anticipated the défendants' devices for con- 
trolling the pickers. 

Mayo's completed conception was a combination which included, 
as an essential part, spécifie means for controlling the action of his 
pickers. Leave thèse out, and he had merely a novel machine part 
• — a picker with a fînger of double length — and a conception of a mode 
of operating his pickers which was not embodied in mechanism. This 
was not enough to secure a patent for a machine which would carry 
down two needles and take out one. He was required by the Patent 
Ofifice to include locking devices, "in order to render complète and 
operative the combination." His acquiescence was an admission that 
locking devices or latches were essential to make an operative com- 
bination of the parts shown. A like admission was made by the com- 
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plainant's expert. The force of this admission as to the machine 
of the patent is not lessened by évidence that the éléments enumerated 
in the claim can be combined in a différent way, or brought into a 
new combination with other éléments, so as to be operative. That 
Mayo or his expert could make a différent machine from that of the 
patent, and read the claim upon that machine, would not alter tht 
fact that Mayo conceded that his invention was one of certain me- 
chanical limitations. 

Upon a somewhat laborious examination of the extended discus- 
sion of this claim by counsel and experts, I am of the opinion that 
Mayo's claim 4, when restricted to include latches of substantially the 
same mode of opération as those shown in the patent, is fairly com- 
mensurate with his actual invention, and is not infringed. 

Claim 6 of the Mayo 1891 patent is as follows : 

"In a knittlng machine, a needle-cyllnder and needles carried thereby, and 
cam-eyllnder provlded with a slot, combined with a needle operating cam 
pivoted outside the sald cam-cyllnder, and extended through the said slot 
to operate upon the sald needles and be operated thereby, substantially as 
described." 

The pickers are pivoted outside the cam-cylinder, and their hooked 
ends project inwardly through diagonal slots in the cam-cylinder. 
The complainant's brief says: 

"The body of the shlfter is thus entirely out of the way of the succeeding 
needles, and, as the hoolied end retreats with the needle to be shlfted, it is 
removed from the path of the butts of the foUowing needles." 

The inward and outward movement of the end of the picker, which 
is the important feature, is due to a particular mode of pivoting. The 
pivotai axis, about which the picker swings, extends in an inclined di- 
rection on the outside of the cylinder, and the slots are inclined slots. 
The picker swings radially in and out of the cylinder in an inclined di- 
rection, and has only a swinging or pivotai movement. This radial 
movement is essential. This feature is not found in the défendants' 
lifting pickers, which alone are said to infringe claim 6, and which are 
not so pivoted as to move in and out of the cam-cylinder by a pivotai 
movement. The défendants' pickers proper are not pivoted, but are 
sliding pins which slide in a pivoted carrier. Though this carrier 
gives to the pickers a swinging movement, this movement does not 
carry the picker ends in and out of the slot. Both a pivotai move- 
ment of the carrier and a sHding movement of the pickers are neces- 
sary to the opération of the défendants' device. As the operativeness 
of the complainant's pickers dépends upon a particular mode of pivot- 
ing which permits a radial movement in and out of the cam-cylinder, 
the claim must be limited to a construction having that mode of 
pivoting which will permit the necessary movements of the pickers. 

The remaining feature, of putting the body of the picker outside 
the cam-cylinder and only its working end through a slot, so that the 
body of the picker will be out of the way, did not, in my opinion, 
involve patentable invention. The idea of bringing only the work- 
ing end of a mechanical part through a hole or slot in such manner 
aS; not to interfère with other working parts is one so common to 
the mechanical arts, as well as to this art, that only a spécifie and 
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novel application of this idea could be patentable. The art is full of 
«xamples of sliding parts whose working ends project through slots 
in the cam-cylinder, and whose bodies are outside and out of the way. 
Whether the body of the part is supported by a pivot or a guideway 
would seem to be entirely immaterial. Mr. Livermore concèdes, as 
we hâve seen in connection with the 1887 patent, that no substantial 
iiovelty would be involved in substituting a pivot for a guideway. 

The sHding constructions are a complète anticipation of the idea 
of putting the body outside and out of the way, and the working 
end through a slot, and would anticipate Mayo's claim, if we should 
disregard the spécial mode of pivoting and the spécial movement of 
the pickers resulting therefrom. But, aside from any question of 
anticipation, the patents to Kelly, No. 372,374, and to Lippitt, Nos. 
396,578 and 394,587, show that the broad feature of a part pivoted 
outside and having its working end extended through a slot was a 
feature of mechanical construction that would readily suggest itself to 
the mechanic, and a feature which did not in itself ofïer a solution of 
the real problem of making the working ends of the pickers get out 
of the way of the following needle-butts. 

It is clear, I think, that the substance of the invention disclosed by 
Mayo's pickers, and covered by claim 6, was in the use of a spécial 
mode of pivoting which permitted a radial movement into and out 
of the cam-cylinder. This was an ingénions and patentable feature 
of construction. If we should disregard this feature, claim 6 would, 
in my opinion, be invaHd. This feature is not used in the défendants' 
lifting pickers, which, as we hâve already seen, are essentially différent 
in construction and mode of opération. There is no contention that 
the défendants' depressing pickers infringe this claim. 

I am of the opinion that claim 6, when properly construed, is not 
infringed. The construction for which the complainant contends 
seems so untenable as to make it unnecessary to consider the ques- 
tions of prior use and priority of invention. If the spécial mode of 
pivoting is to be disregarded, and claim 6 construed to cover ail con- 
structions having pickers pivoted outside and slots in the cam-cylin- 
der for the pickers, there then remains a serions question of fact as 
to whether Kelly or Mayo was fîrst to construct a knitting machine 
having thèse features, and also the défense of two years' public use by 
Kelly. 

Claim II is as follows : 

"In a knitting machine, tlie needle-cylinder grooved for the réception of 
jacks, a séries of jacks, a surrounding ring correspondingly grooved for the 
réception of jacks, and a cam-ring, as ai*, to act upon and move the said 
jacks, combined with an independent ring, b, overlapping the inner ends 
of the jacks, the hooks or portions of the jacks engaging the yarn being at 
the proper space thereof between their ends, substantially as descrlbed." 

The validity of this daim is disputed. Infringement is conceded 
if the claim is valid. The feature of novelty is "an independent ring, 
b, overlapping the inner ends of the jacks." The jacks or sinkers 
are thin blades which extend inward between the needles, and are pro- 
vided with hooks to engage the fabric. They are subject to an up- 
ward pull. 
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It was old to employ a ring at the outer end of the sînkers ïo Hold 
them down against an upward pull. The Mayos put an additional 
ring at the inner end of the jack, thus making at each end points of 
résistance to the upward pull. There are said to be two functions of 
this ring : It acts as a smooth cover to the inner end of the sinkers. 
It confines the sinkers at the inner ends. 

In the patents to Shaw, No. 228,480, and to Gifford & French, No. 
438,685, the sinkers are held down at two points by two rings, but 
both rings are outside the hooks, while with Mayo one is outside and 
the other inside. The patent to Huse, No. 331,401, and to Aiken, 
No. 214,744, show respectively sinkers held at each end and on op- 
posite sides of the hooks, and sinkers held on opposite sides of the 
hooks, by means of plates which overlie the sinkers at opposite ends. 

The complainant's expert points out many différences in structure 
between the devices of Mayo and those of the prior art, which seem, 
however, generally irrelevant to the function of holding the jacks 
fîrmly in position, which is the main point. The testimony of the 
défendants' expert seems to deal more closely with the exact points in- 
volved, and I agrée with his opinion that the construction referred to 
in claim 11 does not embody any substantial novelty in view of the 
state of the art. I am therefore of the opinion that claim 11 is in- 
valid. 

While the May» machines exhibit invention, and are useful and prac- 
tical to a high degree, it must be reniembered that they were con- 
structed at a stage of the art when conceptions of a needle-cylinder 
having needles whose butts should be operated upon by pickers con- 
troUed by a cam-cylinder, and of pickers which should be pivoted and 
should act on the needle-butts while the needle-butts acted upon the 
pickers, were ail old and clearly explained ; and that commercial suc- 
cess cannot be invoked to broaden the Mayo claims so as to prevent 
subséquent inventors from using ail that was known in the prior art 
as to the construction of pickers and methods of handling the needles. 
The Mayos were not pioneers, but mechanical improvers ; and, if they 
were fîrst to achieve commercial success in this type of machine, this 
fact does not entitle them to treat as équivalents distinct mechanical 
improvements of others, That the défendants' machines dépend for 
their operativeness upon novel conceptions not borrowed from M o 
is clear. It appears also that the argument to show infringemeni of 
claim 4, upon which principal stress has been laid, involves an erro- 
neous standard of equivalency, and the erroneous légal proposition 
that two mechanical combinations, though difïering substantially in 
éléments, are to be regarded as the same if they perform the same 
functions. 

The Winder Patents. 

Thèse relate to means for introducing an extra thread in knitting, 
so that parts of the fabric may be re-enforced by using two threads 
of yarn instead of one. To do this was old. The free end of the 
thickening thread had been brought into contact with the moving 
main thread, and by the friction of contact led to the needles. De- 
vices for twisting the free end of the thickening thread about the 
main thread were also old. The Marshall & Hewitt English patent. 
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No. 4,293 of 1875, shows a device intended to twist the thickening 
thread about the main thread by passing both threads into a tube, 
which is given a rotary moveoient. The efficiency of this device is 
questioned. The patent, nevertheless, is a full disclosure of the idea 
of twisting the end of the extra thread about the main thread, and of 
the use of a rotary part for that purpose. The patent to Swinglehurst, 
No. 459,260, Sep'tember 8, 1891, also shows a rotary winder for this 
purpose. In considering the winder patents, therefore, we must re- 
member that there was no novelty in the idea of using a rotary winder 
for the purpose of twisting the free end of the thickening thread about 
the main thread. 

The Johns patent, No. 600,788, March 15, 1898, is the principal of 
the complainant's winder patents. Claims i, 2, 3, 4, and 5 are in suit. 
It is extravagant to call this patent a primary patent, or to treat it as 
a first disclosure of the idea of twisting the free end of one thread 
about the other by the use of a rotary winder. This idea was com- 
raon property, and the Johns patent discloses simply spécifie means 
for carrying it out. The free end of the extra thread is held in a 
clamp aiifixed to a rotary part. To introduce the extra thread, the 
clamp, still holding the thread, is rapidly rotated; the clamp holds 
the end of the thread during the winding; upon its completion the 
clamp is opened, and the extra thread is free to follow the main thread 
to the needles. To withdraw the extra thread, the clamp seizes it, and 
carries it against a knife, which severs it, leaving the free end in the 
clamp ready to be again attached to the main thread. The substance 
of Johns' invention is a clamp which seizes and holds the free end 
of the extra thread while the rotation of the clamp carries the end 
about the main thread. 

The défendants' mechanism is said to infringe because it has Johns' 
leading feature of a rotary winder, which will efïect the desired re- 
suit. This is either a mère appropriation by the complainant of the 
fîeld of the prior art, or a claim that performance of the function is 
a proper test of the identity of two combinations when the function 
is old. 

Each of the claims of the Johns patent calls for a "rotary winder." 
What distinguishes Johns' rotary part from Marshall & Hewitt's is, 
not the rotary movement, but that the rotary part is made a clamp 
which positively seizes the thread and carries it around the main 
thread. What makes the rotary part an efficient winder is the fact 
that it is a rotary clamp. If we leave this out of the Johns patent, 
there is substantially nothing left but the mère suggestion of the use 
of a rotary part, and this certainly was in Marshall & Hewitt. It 
follows that, unless the claims are limited to a rotary winder which 
is a rotary clamp, they are invalid ; since, read as the complainant 
reads them, they are for an invention not sufficiently described in the 
spécification, and are anticipated by Marshall & Hewitt and Swingle- 
hurst. Moreover, if the claims should be given a construction broad 
enough to include the défendants' winder, there would remain a grave 
doubt whether they are not invalid for the reason that they were in- 
troduced by amendment in such manner as to bring them within the 
doctrine ofRailway Co. v. Sayles, 97 U. S. 554, 24 L,. Ed. 1053. 
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The défendants' rotary part is not a clamp, but a cylinder having 
a large opéning or slot on the side. Independent clamping jaws carry 
the free end of the extra thread across the edge of this slot, causing a 
length of thread to project outside ; tfîe thread is struck by the edge 
of the slot in the rotating cylinder; the jaws open to release this 
thread, which is thrown or whipped loose around the main thread. 
The défendants' clamp does not rotate, and the end of the thread 
is not clamped or held by the winder while it is being wound round 
the main thread. The thread is not closely wound, as in Johns, but 
loosely thrown around the main thread. The means for severing 
are also substantially différent. The défendants' mechanism is shown 
in the patent to Rowe, No. 581,887, and is, in my opinion, a combina- 
tion substantially différent from that of Johns. Claims i, 2, 3, 4, and 
5, therefore, if valid, are so limited that they are not infringed. 

The Ames patent, No. 600,671, March 15, 1898, is conceded to be 
merely for an improvement upon Johns, and to hâve the same mode 
of opération in carrying the end of the extra thread around the main 
thread. Claims 8, 10, and 11 are in issue. 

Ames, like Johns, employs a rotary clamp, but a clamp of différent 
construction. The rotary part is a sleeve having on one end a séries 
of projections or wires forming a ring-like brush. Means are pro- 
vided for bringing the extra thread into engagement with the brush. 
The extra thread is held between the projections only by friction, and 
is readily pulled out from between the projections by the main thread 
after sufficient winding has taken place. The projections hold the ex- 
tra thread during the time that only the main thread is passing to the 
needles. 

Marshall & Hewitt's rotary tube had no provision for positively 
grasping the extra thread. Johns' rotary winder had a clamp which 
closed to grasp the extra thread and opened to release it. The Wil- 
hams patent. No. 491,327, February 7, 1893, shows a winder some- 
what similar to Johns, and in which the free end of the extra thread is 
held in clamping-jaws which form a part of, and are rotated with, 
the winder. When the extra thread is not in use, its free end is clamp- 
ed between two jaws on the end of a rotary sleeve. When the extra 
thread is to be introduced, the clamp is rotated, carrying the end of 
the extra thread around the main thread by a positive clamping de- 
vice, which must be unclamped to release the thread. The Ames 
rotary clamp does not require means for unclamping it. 

The point of novelty which the complainant points out in the Ames 
device is that the Ames holder and clamp does not hâve to be un- 
clamped. 

The défendants' rotary part has no device for positively clamping 
the extra thread. It is not a rotary clamp. It does not act as a 
holder when the extra thread is not in use, and has no provision for 
unclamping, because it has no provision for clamping. The extra 
thread is drawn out from the interior of the rotary cylinder, through 
a large slot in the side, by an independent arm which grasps the end 
of the thread and holds the thread across the edge of the slot in the 
cylinder. Upon rotation, the edge of the slot engages the extra 
thread, not at the end, but at a considérable distance from the end» 
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which end is held by clamps on the arm during nearly the whole of 
the first révolution. The clamps are then opened, releasing the 
thread, which is, by engagement with the side of the slot, thrown for- 
ward and loosely whipped around the main thread. 

The complainant concèdes that the défendants' rotary part has no 
clamping or holding function like that of Ames' ring-like brush. Réf- 
érence is made, however, to the fact that the holding function is per- 
formed by the clamps upon the défendants' independent arm. But 
thèse clamps, like those of Johns and Williams, do require to be un- 
clamped in order to release the thread, and therefore it makes little 
différence whether we look at the rotary part itself or at the combina- 
tion as a whole. The défendants' rotary part has no clamp which 
need not be unclamped, because it has no clamp at ail ; and the clamp 
used on the independent thread arm is a clamp that, like that of Johns 
and Williams, requires to be unclamped. The défendants' combina- 
tion is the subject of letters patent to Rowe, No. 581,887, and, in my 
opinion, is substantially différent from that of Ames in its mechanical 
éléments, the method of combining them, and in the method of 
handling the thread. 

Upon the whole case, it may be said that the défendants' devices 
hâve been recognized by the Patent Ofïïce as patentably différent 
from the complainant's, and that they display quite as much inventive 
skill and originality as do the devices made according to the patents 
of the complainant. Both complainant and défendants are mechanical 
improvers in an advanced art; and mère priority in the production 
of a commercial machine, or commercial success, afïords no reason 
for excluding from the fîeld other independent improvements. The 
first commercial success in practically developing a machine may stim- 
ulate other mechanics to enter the field as competitors. They do not, 
however, become infringers merely because they become competitors. 

The bill will be dismissed. 



EDISON GENERAL ELECTRIC CO. v. NEW ENGLAND ELECTRIC 

MFG. CO. et al. 

(Circuit Court, S. D. New York. January 5, 190S.) 

l. Patents— Suit for Infeingement— Preliminaht Injunction. 

The mère cessation of infringement is not always sufficient to defeat 
a complainant's right to an injunction; but where it is shown that de- 
fendant abandoned the manufacture of the articles complained of some 
time before the commencement of suit, without any intention to résume, 
and there is no reason to doubt his good faith, a preliminary injunction 
will not be granted. 

In Equity. Suit for infringement of patents. On motion for pre- 
liminary injunction. 

Dyer, Edmonds & Dyer, for the motion. 
Edw. P. Payson, opposed. 
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LACOMBE, Circuit Judge. Three devices made by défendants 
are complained of: (a) Wall-sockets A 9,187; (b) réceptacles 9,171; 
and (c) keyless sockets C 9,329. 

As to (a), défendants consulted counsel, and, being advised it was 
an infringement, abandoned it before this suit was brought. 

As to (b), défendants aver that because of disapproval by under- 
writers and small profits they finally abandoned manufacture some 
months ago, and had sold out ail their stock before plaintifï's bill was 
filed. 

As to (c), défendants aver that they ceased manufacturing them 
about August, 1902, and since that time hâve manufactured only key- 
less sockets, such as Exhibit C 2, against which this motion is not 
directed. 

The mère cessation of infringement is not always sufBcient to de- 
feat complainant's right to an injunction. He is entitled, in a proper 
case, to greater assurance against future infringement than the mère 
déclaration of a former infringer's intent. But it is thought that on 
the facts above set forth complainant is not entitled to a preliminary 
injunction. There is nothing to indicate any suspicion of bad faith, 
nothing to show that between now and final hearing défendant pro- 
poses to manufacture or sell. There is nothing threatened which 
vvould work any irréparable injury to complainant. For thèse rea- 
sons the construction of the patent is a question which may safely be 
left till final hearing, and the présent motion denied, with leave, how- 
ever, to renew should it be shown that articles of the three types, "a," 
"b," or "c," are manufactured or sold by défendants. 



FRANK et aL V. GBIGEE et al. 

(Circuit Court, S. D. New York. January 6, 1903.) 

1. Patents— Designs for Bedstbads— Infringement. 

The Frank design patents, Nos. 33,961, 33,962, and 33,963, for designs 
for end frames of bedsteads, and No. 33,964, for a design for a corner 
post of bedsteads, fteWi valid, and défendants held subject to the penalty 
Imposed by section 1 of Act Feb. 4, 1887, 24 Stat. 38T [U. S. Comp. St. 
1901, p. 3398], for making a' single exposure for sale of bedsteads to 
■which the designs had been applied, after notice in gênerai that the 
designs had been patented, but which did not distinguish between the 
several patents, or the design covered by each. 

In Equity. Three suits for infringement of design patents Nos. 
33,961, 33,962, and 33,963, ail for designs for end frames of bedsteads, 
and No. 33,964, for a design for a corner post of bedsteads, ail issued 
to David Frank January 22, 1901. On final hearing. 

Charles C. Gill, for plaintifïs. 
John Dane, Jr,, for défendants. 

WHEELER, District Judge. The patents, although somewhat 
objected to, seem to be well enough; and infringement by sale, al- 
though denied, seems to be fairly made out. The plaintifïs made and 
sold their bedsteads to the défendants and other jobbers for resale, 
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and first procured décalcomanie labels for marking them as patented, 
wilh the date of thèse patents, February ipth; and two of the bilis of 
complaint were sworn to February 21, and the other February 26, 
1901. The labels are not shown to hâve been affixed to many of the 
bedsteads or posts, nor to any that reached the défendants before the 
suits were brought. The plaintiffs appear to hâve informed the de- 
fendants of the patents and of the infringement, but not till after Feb- 
ruary 7th ; and the défendants appear to hâve made sales to two per- 
sons procured by the plaintifïs to buy, after that and before suit. 
Such sales to the use of the plaintiffs would not involve or resuit in 
any damages to or recoverable by them. The sales would not take 
the places of any the plaintiffs would hâve made, or otherwise injure 
their trade. They merely show an intent to infringe. The act of 
1887, 24 Stat. 387, 3 U. S. Comp. St. 1901, p. 3398, makes those who 
sell or expose for sale any article of manufacture to which a patented 
design has been appHed, without license from the owner, "knowing 
that the same has been so applied," "liable in the amount of $250," 
recoverable by the owner of the patent. The proofs do not satis- 
factorily show that the several patents and infringements were sev- 
erally distinguished when the défendants were informed by the plain- 
tiffs concerning them, but only that there were patents which the 
sales of thèse articles would infringe. Thèse sales procured by the 
plaintiffs well show one exposure for sale, knowingly, of patented de- 
signs, but not of each of the designs of the several patents. Upon this 
fînding, the défendants appear to be liable for $250 for one exposure 
in ail three of the cases, but not in one more especially than in either 
of the others. The cases are, however, of like nature, between the 
same parties, and might hâve been joined in one, and may be Consol- 
idated, it appearing reasonable, under Rev. St. § 921, U. S. Comp. St. 
1901, p. 685. When Consolidated, one recovery on that liability can 
be decreed. 

Causes Consolidated. Decree for plaintiffs for $250, with costs. 



AMERICAN STEEL. & WIEE CO. v. MAYEE & ENGLUND CO. 

(Circuit Court, S. D. New York. December 29, 1902.) 

1. Patekts — Suit pok Infringement — Kight to Discontinue. 

A complainant in a suit for infringement will not be granted leave 
to discontinue after tlie proofs hâve been talien and closed at large ex- 
pense to tlie défendant, beyond his taxable costs and disbursements, 
where no other ground Is shown than the désire of complainant to re- 
litigate the questions Involved in a new suit. 

In Equity. Suit for infringement of patent. On motion for leave 
to discontinue. 

Hillary C. Messimer, for plaintiff, 
W. C. Strawbridge, for défendant. 

WHEELER District Judge. This suit îs brought for infringement 
of a patent. Issue was joined February 5, 1901. Proofs were closed 
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in June, 1902, at large expense beyond taxable costs and dîsbursements 
to défendant, it was placed on the calendar for hearing at this October 
term, ând stood over for hearing December gth. The plaintifï's 
counsel wrote December 3d to defendant's counsel: 

"Dear Sir: I hâve yours of the 2nd. We Intend dlscontlnulng the case 
of American Steel & Wire Co. vs. Mayer & Bnglund Co., when It Is reached 
for argument on the call of the présent calendar, and immediately there- 
after we shall bring a new suit, as it is our intention to relitigate this ques- 
tion, in View of what has developed subséquent to the closing of the proofs 
in this case. We do not thinlî the purpose we hâve in view could be acconi- 
plished by the opening up of the présent case; therefore, we prefer discou- 
tinuing and starting de novo, and that we shall do." 

On the call of the day calendar December gth, the plaintifï asked 
leave to discontinue; showing no cause beyond the désire expressed 
in the letter. Under thèse circumstances, the défendant appears to 
bave a substantial right to the benefit of its testimony upon the issue 
joined. A condition saving the right to the testimony as if perpetuated 
is suggested, but that would be uncertain and of douhtful advantage, 
and not an adéquate substitute for its use now. 

Leave denied. 



ROYAL METAL MFG. CO. v ART METAL WORKS. 
(Circuit Court, S. D. New Yorlc Jànuary 9, 1903.) 

1. Patents— Designs— SuBJECT of Design Patents. 

A design patent cannot be made to cover a mechanical construction 
by whlch the shape of the article, which is the principal (eature of the 
design, is produced. 

2. Bamb— Infringement — Design fob Belt. 

The Lewenthal design patent. No. 34,357, for a design for a belt to 
be worn, helâ not infringed by a belt which resembled the design only in 
having a downward dip in front; such feature being neither novel, nor 
patentable as a design. 

In Equity. Suit for infringement of letters patent No 34,357, for 
a design for a belt, granted to Isaac Lewenthal April 9, 1901 On 
final hearing. 

Joseph L. Levy, for plaintifï. 
Charles G. F. Wahle, for défendant. 

WHEELER, District Judge. This suit is brought for alleged in- 
fringement of patent No. 34,357, dated April 9, 1901, and granted to 
Isaac Lewenthal, for a design for a belt, to be worn. The drawings 
show an oval back pièce, marked i, connected by links, 8, and bars, 
7, to intermediate bands, 2, connected diagonally with triangular- 
shaped front pièces, 3, having vertical meeting edges, 4, converging 
sides, s, and curving top edges, 6. Hère are the spécification and 
claims : 

"My invention relates to a design for a belt, and its essential features ré- 
side in the shape or configuration of the parts combined to produce a pleasant 
entlrety. Référence is had to the accompanying drawings, in which figure 1 
is a front élévation of the belt, substantially as it appears in use; and Fig. 
2 is a side élévation of the same, showing it at full length. The essential 
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featnres of my design réside In the central, panel-like part, 1, the interme- 
diate bands, 2, and the end triangular-Uke parts, S, havlng substantially ver- 
tical meeting edges, 4, dlsposed, as in Fig. 1, In Une with the part, 1, con- 
verging sides, 5, and downwardly and inwardly curving top edges, 6. At T 
are bars from which extend links, 8, to the part, 1. The belt Is so shaped 
or designed that when the parts 3 are placed together, as In Flg. 1, the cen- 
tral front portion wlll hâve a dip downv^ard, the outer ends of the bands, 2, 
belng secured to the parts, 3, at an angle to the edges, 4. Havlng descrlbed 
my invention, I clalm the design for a belt, substantially as herein shown 
and descrlbed." 

The principal things are the downward dip in front, which appears 
to hâve been old, and the shape of the triangular front pièces to pro- 
duce it by the angular attachments to the bands. This efïect is me- 
chanical. Design patents cover appearances only. A monopoly of 
operating devices can be secured only by a mechanical patent. The 
belt complained of does not hâve the bars and links at the back, nor 
anything in common with the patent in front, but the downward dip 
produced by the triangular pièces and their diagonal attachment to 
the bands. So there is nothing in controversy hère but the appear- 
ance of the belt as a whole, due to the downward dip in front, which 
is not novel or patentable. As now consniered, there is no ground for 
équitable relief. 

Bill dismissed. 



FULLER V. GILMOEE et al. 
(Circuit Court, S. D. New York. December 23, 1902.) 

1. Patents— Suit for Infringement— Preliminary Injunction. 

The rule of practice that a preliminary injunction wlll not be grauted 
against infringement of an unadjudicated patent, unless long acquies 
cence is shown, applles only in cases where there is some question as te 
the validity of the patent. When it appears to be novel, useful, and in- 
génions, and there Is no évidence at ail assailing its validity, or where 
the évidence of the prior art is whoUy unpersuasive, the presumption 
arising from the issue of the patent is sufflcient to warrant injunctive 
relief. 

2. Bamb— Stage Appliance. 

The Fuller patent. No. 643,493, for a stage appliance to slmulate a fire, 
held valid, on a motion îof a preliminary injunction. 

In Equity. Suit for infringement of letters patent No. 643,493, foi 
a stage appliance, granted to Ida M. Fuller November 10, 1899. On 
motion for preliminary injunction. 

Clifton V. Edwards, for the motion. 
Louis C. Raegener, opposed 

LACOMBE, Circuit Judge. Suit is brought to enjoin infringement 
of complainant's United States letters patent for a theatrical appliance 
— No. 643,493; February 13, 1900; application filed November 10, 
1899. The claims relied on are : 

"(1) In stage appliances, an open-work base, streamers attached to said 
base, and means for directing currents of air to the base and for illuminating 
streamers through the base. 

"(2) In stage appliances, a foraminated structure, streamers connected 
thereto, fans beneath the foraminated structure, arrangea to concentrate air- 
121 F.— 9 
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currçnts thereon, and an iUuijitaating devlce, tbe delivery wUereof Is dlrected 
to the aforesald foraminated structure." 

Ey this ajjpliance, as thfe spécifications point out, "the effect of a 
fierce fire mày be produced upon a ^stage, or wherever else desired, 
without the possibility of injury to the surroundings, or to any person 
appearing to be in the midst of the flarnes and apparently handling the 
longues of fire, or moving iti close pt"oximity thereto." "The stage 
is provided with an opening, at which opening a gridiron or screen is 
secured, serving as a partial cover for said opening." Strips of a 
translucent or a transparent fabric are fastened at their lower ends so as 
to come over the meshes of thè gridiron. They are "preferably taper- 
ing, although they may be given any desired shape." They are of 
coldrs approxirnately the color of flame, are entirely free above the 
point to which they are attached, and are capable of waiving, fluttering, 
or curling whén subjetted to $ suitably directed blast of air. This blast 
of air is produced thrôugh the meditim of fans, whose position may be 
changëd as may be found liecéssary tO direct the streamers in a proper 
direction. The streamefs are placed sufïiciently close together to 
collectively form a column or volume of strips when the strips are under 
the influence of the air-supplj^, but the spaces between the said strips 
are sufïiciently great to permit each individual strip to wave inde- 
pendently in front of or at the back or side of an adjacent strip. The 
illusion of fire is produced by directing rays of light upward through 
the screen or gridiron, and upon and through the mass of waving 
strips. Varions colors or shades of color may be imparted to the light 
supplied to thè strips or streamers, thus indicating the changes of 
colors in a leaping flame. The efifect of sparks is obtained by intro- 
ducing small bits of paper, cardboard, or the like,i suitably colored, be- 
tween the currents of air and the screen or gridiron, whereupon the 
said currents of air will carry thèse small pièces of colored material 
up through the meshes of the gridiron, and as soon as they are freed 
from the influence of the air blast the said pièces will fall to the stage, 
where their smooth surfaces and glittering color will continue to 
sparkle when the light is turned on or changed on the screen. 

Défendant calls attention to the circumstance that the patent has 
never been adjudicated, and is of such récent date that long acqui- 
escence cannot be shown, as sufficient grouiid for refusing preliminary 
injunction. The practice referred to is followed in this circuit, but 
only in cases where there is some question as to the validity of the 
patent. When the spécification shows that, assuming facts of common 
knowledge, it will probably need some afiirmative évidence to indicate 
the présence of invention, or when some testimony put in by défendant 
as to the prior state of the art, slight though it be, indicates that there 
may be some arguable question as to validity, or as to a construction 
of the claims broad enough to cover the device complained of, then 
preliminary injunction on aflïdavits is refused. But where the patent 
appears to be novel, useful, and ingénions, and there is no évidence 
at ail assailing its validity, the presumption arising from issue of letters 
patent will be sufficient to warrant injunctive relief. The same rule 
-should apply where the sole évidence as to prior art is wholly un- 
persuasive. 
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It seems manifest from the patent itself that the device of complain- 
ant must produce a highly realistic simulation of a raging fire. The 
avidity with which it has been seized upon by défendants and by others 
confirms this inference. It is common knowledge that those who 
produce theatrical représentations are solicitous to efïect such simula- 
tions. For years it has undoubtedly been a desideratum to fînd ap- 
pliances which would impress an audience with a belief that they were 
looking at a real fire, and at the same time be wholly without risk of 
causing a conflagration. Other appliances hâve been tried for years, 
some more effective than others, but never before, so far as the record 
shows, has the illusion of leaping fiâmes been effected by a combination 
of colored streamers, an air blast, and appropriately applied illumina- 
tion. In the device employed by an earlier "fire dancer," which was 
before this court in Fuller v. Bemis, 50 Fed. 926, the waving draperies 
of the performer, agitated solely by her own movements, were illum- 
ined, as in the device in suit, by colored lights cast up from beneath the 
stage ; but there was no air-blast, the aperture for light being covered 
with a plate of glass. An English patent to Plunkett (No. 24,807 of 
1893) describes apparatus for producing "an efïect of dancing upon 
water or in space." A mirrored floor is employed, properly lit and 
curtained ; and, when wind efïects are desired, air is introduced at the 
side of the apparatus, "blown in upon or underneath the drapery of the 
dancing figure, so as to give a floating effect in space. This air will, 
for préférence, be warm, and forced in by gentle pressure through the 
agency of a descending cylinder, with a weight attached." AU thèse 
appliances are very far removed from that of the patent in suit, and the 
circumstance that during the years since they were introduced they 
indicated to no one the complainant's method of securing an effective 
and safe simulation of fire, while during the same period représenta- 
tions of a conflagration were being constantly produced on the stage, 
is most persuasive as to the patentable invention involved in complain- 
ant's simple, effective, and ingénions appliance. 

The patents to Sherwood (661,426) and to Carter (662,708) are both 
subséquent to complainant's ; the respective dates of application being 
July 31, 1900, and January 22, 1900. There is no évidence produced 
on this motion of knowledge and use prior to the date of complainant's 
application, and the circumstance that one or both of the subséquent 
patentées last above named has brought or threatened suit against 
défendant is no answer by him to the présent application. Infringe- 
ment is entirely clear, and a preliminary injunction should issue. In 
view of the circumstance that défendants hâve invested a great deal of 
money in the production of a play in which the représentation of a 
raging fire is a prominent feature, a reasonable time should be allowed 
them to substitute some of the earlier appliances for those of the com- 
plainant as the means of producing such efïect. The opération of the 
injunction will therefore be suspended 10 days from the signing of the 
order. This décision is without préjudice to a motion to dissolve the 
injunction should défendant be able to produce any prior patents or 
publications which may indicate that the novelty or patentable inven- 
tion of the complainant's appliance is fairly questionable. 
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MORTON TRUST CO. v. AMERICAN CAR & FOUNDKT CO. 

(Circuit Court, D. New Jersey. February 24, IflOS.) 

1. Patents— Suit fob Inpringement— Pleading. 

Wlille a bill for infrlngement of a patent is sufflcient in form, on de- 
murrer, if infringement is alleged in gênerai terms without specifying 
ttie partieular claims supposed to be infringed, yet wtiere the patent sùed 
on contains a large number of claims relating to différent détails of con- 
struction, the court, on motion, may properly requlre the complainant 
to specify the partieular parts of défendants structure claimed to ifi- 
fringe, and the claims upon which the allégation of infringement Is based. 

In Equity. Suit for infringement of patent. On motion by défend- 
ant to hâve the charge of infringement in the bill made more spécifie. 

Paul Bakewell, for the motion. 
W. C. Strawbridge, opposed. 

ARCHBALD, District Judge.* A bill for the infringement of a 
patent is undoubtedly sufficient in form, on demurrer, if infringement is 
alleged in gênerai terms, without specifying the partieular claims 
against which the défendant is supposed to ofifend. 3 Robinson on 
Patents, 430; American Bell Téléphone Company v. Southern Télé- 
phone Company (C. C.) 34 Fed. 803. This is a long-established prac- 
tice, and is not now open to question, although it has been reluctantly 
followed in several cases. It probably comes down to us as a précè- 
dent from the day when patents were gênerai in form, and no spécifie 
claims, as now, were formulated. But this is not a demurrer, but 
simply a request for more particùlars. The patent in suit is made up 
of 28 separate claims, each of which has to do with détails of con- 
struction in a metallic railway car. The défendants may infringe 
them ail if they infringe any, but it is not likely, nor to be assumed; 
and to prépare for défense to such an omnibus charge is necessarily 
burdensome. On the other hand, it is no hardship on the plaintiffs 
to compel them to specify. They are supposed to hâve definite infor- 
mation as to the extent and character of the défendants' infringement, 
and are not entitled to begin proceedings without it. Every patent 
suit, as a rule, comes down to the assertion of some one claim or 
group of claims, and where, as in the présent instance, the claims 
are exceedingly numerous, the narrowing process ought to begin 
as soon as possible. Not only is this for the relief of the défendant, 
but it opérâtes to prevent the accumulation of a voluminous and un- 
necessary record for the court to labor with. Nor is the présent mo- 
tion without authority to sustain it (Russell v. Winchester Repeating 
Arms Company [C. C.] 97 Fed. 634) ; and, while the practice may not 
hâve been adopted in this circuit (Johnson v. Columbia Phonograph 
Company, 106 Fed. 319), the présent seems an appropriate time in 
which to do so. 

It is therefore ordered that the plaintifïs within 30 days from this 
date specify the partieular parts of the défendants' car or car construc- 
tion that are relied upon as infringements of the patent in suit, and 

* Specially assigned. 
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the several daims which they are alleged to infringe, the défendants 
to be allowed 30 days thereafter to make answer ; and if the plaintifïs 
subsequently, and before their évidence in chief bas been closed, shall 
ascertain that other claims than those so specified hâve been infringed, 
and should hâve been included, they may apply to the court for leave 
to enlarge and amend accordingly. 



EVANS y. NEWARK RIVET WORKS et al. 

(Circuit C!ourt, D. New Jersey. August 27, 1902.) 

L Patents— Infrinoemknt—Ferrulb for Umbrellas. 

The Evans patent, No. 410,828, for a ferrule and point unlted by a 
dovetailed joint, for use on umbrellas, canes, etc., Is entitled only to a nar- 
row construction, Hmiting it to tlie spécifie devlce shown and described, 
both tlie ferrule and tip for such purpose being old in the art; and it Is 
not infringed by a tubular métal umbrella stick havlng a tip or plug 
swaged into Its lower end, such stick not being the équivalent of the 
ferrule of the patented comblnatlon. 

In Equity. Suit for infringement of letters patent No. 410,828, 
for a ferrule and point granted to Samuel W. Evans, Jr., September 
10, 1889. On final hearing. 

E. Hayward Fairbanks, for complainant. 
Francis C. Lowthorp, for défendants. 

KIRKPATRICK, District Judge. The complainant in this suit 
files his bill charging the défendants with infringement of letters pat- 
ent of the United States, No. 410,828, granted to him September 10, 
1889. The patent relates to a new and useful improvement in fer- 
rules for umbrellas, canes, etc., and the invention is said to consist 
of a "ferrule having a point or tip connected with the same by means 
of a dovetailed joint, the same being formed by a neck on said point 
and the métal of the ferrule embracing said neck." The claims of 
the patent are three in number : (i) "A ferrule and point connected 
by a dovetailed joint, substantially as described;" (2) "a ferrule in 
combination with a point, the latter having an inverted tapering neck 
and the former embracing said neck, substantially as described;" (3) 
"a ferrule in combination with a point, the latter having an inverted 
tapering neck and a shoulder at the narrow part thereof, the lower 
end of the ferrule resting against the neck, and the adjacent portion 
thereof bent upon said neck, substantially as described." The com- 
pleted device consists then of two parts, both of which were old and 
well known in the arts — the ferrule and the point. The invention con- 
sists of the manner in which the éléments are put in combination and 
apphed to the purpose intended, viz., of aflfording a simple, inex- 
pensive, and durable device for protecting the ends of umbrella sticks, 
canes, etc. 

While the claims of the patent are three in number, they ail refer 
to one and the same subject-matter of invention, and are comprised 
in the first claim, "a ferrule and point connected by a dovetailed 
joint." 



134 121 FEDERAL REPORTER. 

It is apparent, from an inspection of the record ànd the patents 
therein offerèd in évidence, that the patent in suit is not in any sensé 
a pioneer patent, and that, in view of the state of the art, it is not 
entitled to a libéral construction, but should be limited to the spécifie 
device shdwn in the drawings and described in the claims. 

As early as 1880 one Muller obtained, in Germany, German letters 
patent No. 11,347, for an improvement in cane-ferrules, which con- 
sisted of the "setting in of a forged steel bottom, provided with a 
groove, into a cane-ferrule, by pressing the ferrule band into the 
groove." And in the same year British patent No. '4,641 issued to one 
Lusher for ' improvements in ferrules for umbrellas, parasols, and 
walking sticks, which was a combination of a ferrule eonsisting of a 
hollow cylindrical tapering tube extended beyond the barrel of the 
ferrule. This tip was held firmly in place, "its descent in the tube 
being prevented by the conical figure of the tube and tip, and its 
rising prevented by the internai shoulder above the tip." Ferrules 
for umbrellas and canes were well known to the trade long before 
the 'complainant's new and useful improvement was devised. They 
were also raade in combination with an iron tip, as we hâve seen by 
the référence to the British patent No. 4,641. 

At the time of the complainant's invention, ferrules for umbrellas 
and canes had a well-recognized meaning in the trade. The handles 
of umbrellas, as well as of canes, were for the most part made of 
wood, and the ferrule w.as the métal cap or attachment placed on the 
end, which came in contact with the ground, and was intended to 
prevent the wear and splitting of the stick. This meaning is in ac- 
cordance with the définitions given by the various lexicographers. I 
quote from the Century Dictionary: "A ring or cap of métal put 
on a column, post, or stafï, as on the lower end of a cane or umbrella, 
to strengthen it or prevent it from splitting." That this was the sensé 
in which the word ferrule was used by the patentée is apparent from 
the drawings which accompany the application for the patent, and 
which became a part of the spécification. 

I, therefore, am of opinion that the subject-matter of the patent 
is a ferrule of a kind adapted for use on umbrellas and canes, and 
of the précise form described in the spécification; a ferrule com- 
posed of a hollow metallic tube adapted to fit over and be attached 
to the end of an umbrella or cane, together with the metallic or steel 
point or tip which is inverted in one end. 

The défendants' structure consists of a tubular metallic rod, suitable 
in length for an umbrella stick, one end of which is finished in a man- 
ner adapted to hâve attached thereto a suitable handle, and the other 
has inserted therein a neatly fitted steel wire plug, which, when 
fastened, constitutes the point of the stick. Thèse plugs or "bullets," 
as they are technically termed, inserted in the sticks, are taken to a 
swaging machine, where the end of the tube is closed so as to securely 
fasten the s,hank of the plug within the swaged-down end of the tube. 
This swaging opération, as conducted by the défendants (I quote from 
the brief of défendants' counsel), "upon a tube of barder and a plug 
of softer temper, very naturally produces more or less of a taper in 
the shank of the plug, and that taper gives to the plug a conical neck 
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differing only in degree of taper from the conical neck of the point 
of complainant's patented ferrule." 

When finished, the défendants hâve not a ferrule, but a completed 
umbrella-rod, for which no "ferrule" is required. True, the rod has 
a steel or iron point at the end to prevent wear thereof, but it is 
not attached to the rod in combination with a ring or cap of métal, 
which is one of the éléments of the complainant's combination. It is 
clear to my mind that the structure used by the défendants vvas not 
in the contemplation of the complainant when he made application for 
an improvement in ferrules for umbrellas and canes. The complainant 
obtained a patent for an improved ferrule which consisted of a ferrule 
such as was and had been well known in the art, having in combina- 
tion therewith a steel point connected to the ferrule by a dovetailed 
joint. This ferrule, when so made, was a complète entity, and was 
serviceable only when attached to the stick of an umbrella or cane. 

Inasmuch as the umbrella-rod of the défendants has no such at- 
tachment, I am of opinion that it does not infringe any of the claims 
of the complainant's patent, and that for that reason the bill should 
be dismissed. 



DADE et al. v. BOORUM & PBASE CO. 
(Circuit Court, S. D. New York. January 2, 1903.) 

1. Patents— Suit pob Infringemekt — Sdfpicienct op Spécification. 

Whether the spécification and drawings of a patent are sufficiently 
full, clear, précise, and exact to enable persons skilled in the art to un- 
derstanû them Is a question of fact which cannot be determined ou a 
demurrer to a bill for infringement. 

3. Samk — Mabking Articles as Patented. 

Under Rev. St. § 4901 [U. S. Comp. St. 1901, p. 338S], which pronibits the 
marking of articles not patented as patented under a penalty, tUe fact 
that such mark is placed on a part of the patented article which is not 
eovered by the patent does not render the patent invalld. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Nicholas M. Goodlett, Jr., for plaintiffs. 
A. Parker Smith, for défendant. 

WHEELER, District Judge. This bill îs brought upon patent No. 
555,930, dated March 10, 1896, for a "binder and sheets therefor," 
consisting of a back and peculiarly constructed posts and fastenings 
for sheets, with open and closed perforations for the posts, arranged 
for convenient removal of single sheets from anywhere in the pile. 
It allèges marking the binders, and printing "Pat. March 10, 1896, 
for Dade Binder," upon the sheets. The défendant has demurred, 
assigning in substance, for cause, that the spécification is not suffi- 
ciently "full, clear, précise, and exact," and that this marking of the 
leaves is illégal. 

The arrangement of posts and fastenings is somewhat complicated, 
and some of the letters of référence to the drawings are misplaced, 
causing literal confusion; but careful reading and examination would 
or might show persons skilled in this art, and perhaps others, that 
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thèse were mistakes, and what was actually intended ; and that would 
be ail that is required. At least, the spécification and drawings are 
not so meaningless that it can safely be assumed that persons skilled 
in the art cannot understand them ; and whether they caa or not is a 
question of fact which cannot be determined on demurrer. 

The sheets are mentioned in the title at the head of the patent, in 
the spécifications, and as parts of the combinations of several of the 
claims. The prohibition of marking articles not patented as patented, 
with penalty, is limited to "the purpose of deceiving the public." Rev. 
St. § 4901 ; 3 U. S. Comp. St. 1901, p. 3388. It does not provide for 
invalidating the patent by the marking. If it did, the bill does not 
allège any purpose of deceiving the public, and that cannot be in- 
ferred on demurrer. This is, as alleged, ail subséquent to the patent, 
and would not of its own efifect invalidate that. 

Demurrer overruled ; défendant to answer over by February rule 
day. 



HUNTINGTON DRY PULVERIZER CO. et aL V. VIRGINIA-CARO 
lilNA CHEMICAL CO. 

(Circuit Court, D. New Jersey. September 22, 190Z) 

l. Patents— Sdit for Inpbingkmbnt— Phbliminaht Injonction. 

A prellmlnary Injunction against Infrlngement 'Will not be granted 
where, before the détermination of the motion therefor, the patent sued 
on has expired. 

In Equity. Suit for infringement of patents. On motion for pre- 
liminary injunction. 
Frederick S. Duncan, for complainants. 
Hoke Smith, for défendant. 

KIRKPATRICK, District Judge. The bill of complaint in this 
cause, filed June 11, 1902, seeks injunctive relief against the défendant 
on the foUowing statement of facts: Frank A. Huntington, on or 
about May 8, 1883, obtained United States letters patent No. 277,- 
134 for a new and useful improvement in crushing mills, and after- 
wards, on or about September 8, 1885, obtained another patent. No. 
325,804, for a further improvement in crushing mills, said improve- 
ments being capable of joint use. Machines known as "Narod Mills," 
embodying the devices of both of the Huntington patents, were man- 
ufactured and extensively put upon the market. On or about Novem- 
ber 20, 1898, a bill of complaint was filed in the United States Circuit 
Court for the First Circuit by the patentée above named or his as- 
signs against the manufacturers of the said Narod Mills, and upon 
a final hearing of the cause (Huntington Dry-Pulverizer Co. v. Newell 
Universal Mill Co. [C. C] 109 Fed. 269), and on about April 26, 
1901, a decree was entered in said suit adjudging the complainants' 
patents to be good and valid, and decreeing the Narod Mills to be 
infringements thereof. Before and at the time the said decree was 
rendered the défendants herein were users of a large number of the in- 
fringing Narod Mills, and the allégation was that at the time of filing 

ï 1. See Patenta, vol. 38, Cent. Dlg. § 491. 
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this bill of complaint they were still users of the same. The court 
thereupon granted a rule to show cause why the preHminary injunc- 
tive relief prayed for in the bill should not be granted, and upon the 
return of this rule an adjournment was had by consent of parties, and 
further time granted within which brief might be fîled, so that before 
the briefs were received by the court and time had for considération 
of the same the exclusive right granted by the patents to use the 
devices described therein had expired. 

The défendants, on the hearing, submitted answering afifidavits in 
which they allège that, so soon as the decree above referred to was 
entered, they set about stripping their Narod Mills of the devices ad- 
judged to be infringements of patent No. 325,804 (the only one then 
in force), so that at the time of the filing of this bill the Narod Mills 
used by them did not infringe the claims of the complainant's patent. 
But if this were not so, and the facts were as outlined above and stated 
in the bill, the court would feel constrained to refuse the preliminary 
injunction prayed for, because both the patents upon which the com- 
plainants rely hâve expired and ceased to be operative. 

Let an order refusing the preliminary injunction be entered. 



SCHLICHT HEAT, LIGHT & POWER CO. v. ^OLIPYLE CO. 

(Circuit Court, S. D. New York. January 2, 1903.) 

l Patents— Violation of Injunction— Procbeding for Contempt. 

On a motion to punish for contempt in vlolating an injunction against 
infrlngement, doubttul questions are not to be resolved against the re- 
spondent 

In Equity. On motion to punish for contempt in violating an in- 
junction issued under opinion at final hearing. 117 Fed. 299. 

Kenyon & Kenyon, for the motion. 
Betts, Betts, Sheffield & Betts, opposed. 

LACOMBE, Circuit Judge. A large part of the afBdavits and of 
the argument seems to be directed to a rediscussion of the questions 
passed upon at final hearing, which need not now be re-examined. 
The decree forbade infrlngement of the patent, with the proviso that 
it was "not intended to restrain the use of defendant's device, ap- 
paratus or asolipyle, when placed at the smoke-collar of a furnace or 
stove or within six inches therefrom." Judge Coxe interpreted this 
clause as meaning — it seems not susceptible of any other interpréta- 
tion — that "if défendant uses the aeolipyle at the smoke-collar of a 
stove or furnace or within six inches of such collar it does not infringe ; 
if, on the other hand, it uses the aeolipyle at a greater distance than 
this, it does infringe." 

The only questions hère presented are: What is the aeolipyle? 
What is the smoke-collar? Within what distance of each other are 
they placed? 

Dealing only with the concrète case now presented, the solution 
of the problem is simple; but the expressions of opinion on this mo- 
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tion are to be read as confined only to the concrète case now under 
discussion. 

The aeolipyle is a complète structure adapted to be inserted in a 
smoke-pipe or at the lower end of a smoke-pipe. The shell or jacket 
in which the perforated damper works is part of the apparatus. This 
statement does not import that the shell may be elongated arbitrarily 
on the combustion side. In the devices as made up and sold before 
suit was brought, the shell extended in that direction i% inches — 
not an unreasonable amount to secure their affixirig and allow free 
play to the perforated damper — and no change has been made in that 
length. The Zucker installment complained of does not exceed that 
limit. 

The smoke-collar of a furnace, for the purposes of this motion, 
may be taken to be located at the place where the products of com- 
bustion hâve ceased to do work as useful beat producers, and are 
passing forth as waste products to be eliminated. Complications of 
the problem resulting from; structural; détails of brickwork, etc., are 
out of this concrète case, for hère that line of demarkation is readily 
accessible and easily located. The complainant does not claim that 
such line, in this case, lies any nearer the combustion chamber than 
the shell of the boiler. In making this statement the court has not 
overlooked the argument of complainant that the aeolipyle must, if it 
would escape infringemènt in the case of a furnace, be located much 
nearer the combustion chamber; but when the court held that in- 
fringemènt could not be predicated of the device when placed on the 
smoke-collar of a furnace, with long and tortuous radiating flues 
between it and such chamber, that point was eliminated from the 
problem now before us. The place where the products of combustion 
pass out from their field of useful activity to the conduit which dis- 
charges them is a hole. Through that hole in the structure complain- 
ed of there projects a short section of pipe, fastenéd to the shell which 
encases the structure in which beat is generated by combustion and 
accomplishes its work. This short stub of pipe — it is six inches long 
— was not devised with any regard to the patent nor with any intent 
to évade the injunction. Manifestly, it is a collar — much more of a 
collar than the hole is — adapted to hâve a pipe applied to it, and 
seems fairly tô be such a smoke-collar as the court had in mind. To 
what extent such a stub would hâve to be elongated in brder to escape 
classification as "collar" we need not now inquire, no such question 
is presented in this case. 

Upon motion to punish for contempt, doubtful questions are not 
to be resolved against the respondent, and, when it appears that the 
distance from the furthest end of the collar to the nearest end of the 
œolipyle is not greater than the six inches allowed by the injunction, 
such motion Should be denied. 
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In re H. J. QUIMBT FREIGHT FOEWARDING CO. 

(District Court, D. Massacliusetts. February 14, 1903.) 
No. 6,615. 

1, BANKRnPTCY— Corporations— Pdrsuits— Trading. 

The purchase by a freigM forwarding company of herses, hay, wag- 
ons, harnesses, etc., necessary to carry on its business, and the occa- 
sional Incidental sale of herses and wagons, does not transform it inta 
a trading or mercantile company, wlthin the meaning of section 4 of 
the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 547 [TJ. S. Comp. 
St. 1901, p. 3423J), providing that "corporations principally engagea in 
* • * trading * * • er mercantile pursuits" shall be susceptible 
to bankruptcy. 

2. Same— Statutory Provisions— Interprétation— Formeb Provisions. 

The différence in language between the act of 1867, which provided 
for the bankruptcy of "ail monied business or commercial corporations," 
and section 4 of the act of 1898 (act July 1, 1898, c. 541, 30 Stat. 547 
[U. S. Comp. St. 1901, p. 3423]), providing for the bankruptcy of corpo- 
rations "engaged principally in manufacturing, trading, printing, pub- 
lishing, or mercantile pursuits," implies an exclusion of some corporations 
under the act of 1898, whlch were within the purview of the former act. 
8. Same — Charter Provisions. 

While the susceptibility to bankruptcy of a corporation does not dé- 
pend whoily ou its charter, yet it can hardly be brought within the scope 
of the act by a principal business outside its charter; and therefore a 
company whose only authorized business is that of a carrier, Is not 
susceptible to bankruptcy on the ground that Its principal business is 
in fact that of a trader. 

4. Same — Principai^ Business. 

A corporation -whose business was chiefly that of a carrier, and to a 
less degree that of letting teams by the hour, day, or week, with a 
subordinate business of taking horses to board, cannot be held to hâve 
been principally engaged in trading, within the meaning of section 4 of 
the bankruptcy act of 1898 [U. S. Comp. St. 1901, p. 3423]. 

5. Same — Amendment to Act. 

The Interprétation of the bankruptcy act of 1898 [U. S. Comp. St. 
1901, p. 3418], glving the worda "trading" and "mercantile" a narrower 
meaning than "monied business or commercial," as used in the act of 
1867, is strengthened by the adoption of the récent amendment, wherein 
by spécifie language "mlning" is added to the "pursuits" rendering cor- 
porations susceptible to bankruptcy. 

In Bankruptcy. 

Allin & Thompson and B. Marvin Fernald, for petitioning cred- 
itors. 

Frank H. Stewart, for objecting creditors. 

IwOWELL, District Judge. The respondent in this case was in- 
corporated as a "common carrier of property or persons." Some 
of its olïicers testified that a large part of its business was the buy- 
ing and selHng of horses, hay, grain, wagons, harnesses, etc., and that 
most of its business was outside the usual business of a common 
carrier. An examination of the bocks, which were not produced 
before the référée, leaves little weight in this testimony. The cor- 

H 1. What persons are subject to bankruptcy law, see note to Mattoon Xat. 
Bank v. First Nat. Bank, 42 C. C. A. 4. 
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poration bought the articles above mentioned, as every express Com- 
pany and every carrier of this sort must do. Thèse purchases do 
net make a carrier into a grain merchant any more than the nec- 
essary purchases of a hôtel make it into a grocery or a dry goods 
store. Horses and wagons were sold now and then, but only as 
an incident of the gênerai business. No sales of grain hâve been 
pointed out. The corporation did board a good many horses net 
its own, and let out teams on hire by the day or week, apparently 
as a part of its regular business. . The court has to consider if a cor- 
poration, cbartered as a carrier, but which also lets teams for hire, 
and takes horses to board, is within the terms of section 4 of the bank- 
rupt act (Act July i, 1898, c. 541, 30 Stat. 547 [U. S- Comp. St. 1901, 

P- 3423])- 

Section 4 of the bankrupt act speaks of corporations "engaged 
principally in manufacturing, trading, printing, publishing, or mer- 
cantile pursuits." The respondent corporation is not principally en- 
gaged in manufacturing, printing, or publishing pursuits. If it is 
within the act at ail, this is because its pursuits are trading or mer- 
cantile; and for the purposes of this case, the word "mercantile" 
adds very little to the word "trading." Is the respondent prin- 
cipally engaged in trading pursuits? Is it a trading corporation? 
In interpreting the words "trading" and "trader," regard must be 
had both to the history of the présent bankrupt act and to the law 
of bankruptcy in gênerai. The act of 1867 was wider in its scope 
than the act of 1898 [U. S. Comp. St. 1901, p. 3418], and provided 
for the bankruptcy of "ail monied business or commercial corpora- 
tions and joint-stock companies." The marked difiference of lan- 
guage in the two acts should be given some efïect, and some corpora- 
tions within the purview of the earlier act are without the purview of 
the latter. 

The présent respondent was incorporated to carry on the business 
of a common carrier of persons and property. The susceptibility 
to bankruptcy of a corporation does not dépend wholly upon its 
Lharter. This is clear, both from the language of the act, which 
speaks, not of a corporation's charter powers, but of the business 
in which it is principally engaged, and also from the decided cases. 
A corporation may hâve charter power to do that which is not its 
principal business, but a corporation can hardly be brought within 
the scope of the bankrupt act by a principal business which is beyond 
the authority given by its charter. No case and no theory has ever 
treated the business of a common carrier as that of a trader, and 
the only authorized business of this respondent was that of a com- 
mon carrier. This considération may be sufficient to dismiss the 
pétition, but the same resuit will be reached if the actual principal 
business pf the corporation is considered. This has been already 
stated. Its actual business was chiefiy that of a common carrier, 
and in less degree that of letting teams by the hour, day, or week, 
with a wholly subordinate business of taking horses to board. AU 
the other transactions proved were purely incidental. Bearing in 
mind that the act of 1898 was intended to exclude from bankruptcy 
some corporations susceptible of bankruptcy under the act of 1867, 
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and that "trading" is a technical word, this respondent cannot be 
held to hâve been principally engaged in trading. In re Surety 
Guarantee & Trust Co., 9 Am. Bankr. R. 129, 121 Fed. 73. 

Mining cornes much nearer to trading than does the business of 
the respondent, but a mining company bas generally been held to 
be excluded from the scope of the présent bankrupt act. In, re 
Woodside Coal Co. (D. C.) 105 Fed. 56; In re Chicago- Joplin Co. 
(D. C.) 104 Fed. 67; In re Elk Park Mining Co. (D. C.) loi Fed. 
422 ; In re Keystone Co. (D. C.) 109 Fed. 872. This interprétation 
of the act is rather confirmed by the amendment just adopted by 
Congress. Mining companies are there brought within the act, not 
by the use of broad gênerai language, but by the addition of "mining" 
to the "pursuits" mentioned in the original act. "Expressio unius 
est exclusio alterius." The positive inclusion of mining companies, 
and mining companies alone, indicates a récognition by Congress that 
the words "trading" and "mercantile" in the original act were not in- 
tended to be the équivalent of "monied business or commercial" in the 
act of 1867. The decided cases are to the same gênerai effect. A 
theatrical company bas been held not susceptible of bankruptcy. In 
re Oriental Society (D. C.) 104 Fed. 975. Nor is a water company, 
which buys and sells water as a part of its regular business. In re 
New York Water Co. (D. C.) 98 Fed. 711. A saloon is excluded. In 
re Chesapeake Oyster Co. (D. C.) 112 Fed. 960. And a club. Fulton 
Club (D. C.) 113 Fed. 997. Almost directly in point is the décision 
of the District Court of the Eastern District of Pennsylvania in Phila- 
delphia Transportation Co., 114 Fed. 403. 

It is true that there are some cases which take a broader view of 
the act. San Gabriel Sanatorium Co. (D. C.) 95 Fed. 271, holds 
that a sanatorium conducted for profit is within the meaning of the 
act; but this case has been frequently disapproved. In re Morton 
Boarding Stables (D, C.) 108 Fed. 791, expressly follows In re Odell, 
Fed. Cas. No. 10,426, in holding a livery stable keeper a trader. Evi- 
dently the learned judge yielded to authority rather than was con- 
vinced as a matter of principle. The authority in this district is the 
other way. See In re Smith, 2 Low. 69, Fed. Cas. No. 12,981. In 
Re Mutual Mercantile Agency (D. C.) m Fed. 152, a mercan- 
tile agency was held to be within the scope of the act, apparently 
because its principal business was printing and publishing a book 
of ratings. While this court may think it advisable that corporations 
like the one hère in question should be brought within the scope 
of the bankrupt act, it must be guided by what Congress has said, 
and not by its own view of public policy. 

The pétition is dismissed, with costs. 
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In re JOSBPHSÔN. 
(District Court, S. D. Georgia, W. D. February 17, 1903.) 

1. BANKRDPTcr— Life Iksuiiancb Policy—Assets— Exemptions. 

Where an ordinary Ufe insurance policy of a bankrupt bas been pro- 
nounced valueless by the trustées in bankruptcy, and turned over to him 
■without an order of tlie court, and he tliereafter, by himself or his wife, 
pays the premiums thereon for about 15 months, and dles at the expira- 
tion of that time, the court will not requlre that the proceeds of the life 
policy be pald over to the trustées. The rule might be otherwise witli 
endowmeut or tontine or other investment polieies which hâve a deter- 
minable value. 

8. Samt',. 

By section 70a, cl. 5, Bankr. Act 1898 (30 Stat. 566 [U. S. Comp. St. 1901, 
p. ^51]), Congress expressed the purpose that after the payaient of the 
cash surrender value of a policy, or, v?here there is no cash surrender 
value, the bankrupt may be entitled to hold, own, and carry such policy 
free from the claims of credltors. 

8. Same— Sdhrendkr to Bankkupt. 

Where trustées hâve recognlzed that there is no cash surrender value, 
and hâve turned over the policy to the bankrupt veithout an order of 
court, the court, when that is made to appear, will approve such action 
nunc pro tune. 

4. WlTNESS— COMPETBNCT— TkAKSACTIONS WITH DeCEDENT. 

By Bankr. Act 1898, § 21, cl. "a" (30 Stat. 551 [U. S. Comp. St. 1901, 
p. 3430]), the competency of a vyitness before the bankruptcy court 
must be determined by the laws of the state in whlch the proeeedings 
are pending. By thls test, under the law of Georgia (Code. § 52C9), 
the trustées in thls case cannot testify to give their personal recollection 
of transactions or occurrences with the bankrupt on the trial of a suit 
brought by them against his widow. 
(Syllabus by the Court.) 

In Bankruptcy. Pétition of Rosa Josephson, executrix, for review 
of referee's finding relative to insurance polieies of deceased bankrupt. 

John P. Ross and Walter J. Grâce, for executrix Rosa Josephson. 
F. C. Poster and George S. Jones, for trustées. 

SPEER, District Judge. The bankruptcy act provides : 
"That when any bankrupt shall hâve any Insurance policy which has a cash 
surrender value payable to himself, his estate, or personal représentatives, he 
may, within thlrty days after the cash surrender value has been ascertained 
and stated to the trustée by the company isâuing the same, pay or secure to 
the trustée the sum so ascertained and stated, and continue to hold, own, and 
carry such policy free from the claims of the credltors participating in the 
distribution of bis estate under the bankruptcy proeeedings, otherwise the 
policy shall pass to the trustée as assets." Bankr. Act 1898, § 70a, cl. 5 (30 
Stat. 566 [U. S. Comp. St. 1901, p. 3451]). 

Josephson was a bankrupt. He had two insurance polieies. They 
were ordinary life polieies, payable to his légal représentatives. It 
does not appear from the face of the polieies that they had a cash sur- 
render value, but, on the contrary, it appears from the testimony of 
the agent of the insurance company that at the time of bankruptcy 
thèse polieies were wholly valueless. They were, therefore, not to be 
regarded as an asset for credltors, and the trustées (it is true, without 
an order of the court) turned over thèse polieies to Josephson. One 
of the trustées has testified that the estate was insolvent ; that he had 
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no means of paying the pretniums upon the policies; that it would 
hâve been onerous, and, in his judgment, unwise, to do so ; and the 
court therefore has the right to conclude that the trustées would not 
hâve been justifiable, in any sensé, in attempting to hold thèse poli- 
cies, and to pay these premiums. If application had been made to 
the court at the time to ratify the delivery of these policies to Joseph- 
son, there is no doubt that the court would hâve approved it. They 
were turned over to Josephson, and this action of the trustées is now 
approved and sanctioned. There had been two appraisements of the 
values of this estate; and, although they had been placed in the sched- 
ules by the bankruptj in neither appraisement were these policies men- 
tioned. The trustées therefore must hâve regarded them as worthless. 
The fact that they were turned over to Josephson raises the strong 
presumption that they were regarded by the trustées as valueless, and 
unworthy of considération as a part of the assets to be distributed to 
creditors. Thereafter (pending the bankruptcy, it is true) Josephson, 
or more probably Mrs. Josephson, continued to pay the premiunis on 
these policies, and then Josephson died. After his death it is now 
discovered that these poHcies are an asset of the estate, and this pro- 
ceeding is brought to compel his widow and executrix to pay over the 
amount recovered on these poUcies to be distributed to the creditors. 
The court is not able to agrée with the conclusion of the référée that 
this ought to be done. We think that by a fair construction of this 
act it was clearly the intention of Congress to exempt, under the condi- 
tions stated, the interest which the bankrupt and! his family or légal 
représentatives hâve in his insurance policies, and in a proper way to 
protect that as against the demands of creditors. That is particulariy 
true with regard to an ordinary life policy of this character, which can 
hâve no value at ail, except that which is dépendent upon the continued 
payment of premiums by the bankrupt. He may décline to pay 
premiums, and that would end the matter. If he continues to pay 
premiums after adjusting the cash surrender value, if there be such 
value, that being entirely optional with him, he is in that event saving 
a remuant of his estate, which Congress intends he shall be permitted 
to do in gênerai furtherance of the policy for which a discharge is 
granted. If there be no cash surrender value, he is, a fortiori, entitled 
to keep his life policy. The proceeds of such an insurance policy, 
especially when it has been redelivered to him by the trustées, on his 
death should redound not to his creditors, but to his family. The fact 
that there is no cash surrender value to these poHcies does not then 
alter this rule at ail. If, however, the trustées will now undertake to 
show that there is a cash surrender value, the court will permit them 
to do so, and will, if they succeed in this, require the cash surrender 
value to be paid out of the proceeds of the policy ; otherwise, in the 
opinion of the court, the whole proceeds must be paid to Mrs. Joseph- 
son as executrix. 

Upon the hearing before the référée the trustées were permitted to 
testify that Josephson, when in life, had told them that the policies had 
lapsed, and were, therefore, valueless, and that on account of this as- 
surance they were surrendered to him. They confess that they made 
no further inquiry as to this statement, although the ofifice of the agent 
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of the însurance company was easily accessible. The competency of 
thèse witnesses was objected to by the counsel for Mrs. Josephson. 
The law upon this subject is stated in section 858, Rev. St. [U. S. 
Comp. St. 1901, p. 659] : 

"In the courts of the United States no witness shall be excluded in any 
clvil action because he Is a party or interested in the issue tried: provlded, 
that In actions by or against exeeutors, admlnistrators, or guardians, in whicli 
judgment may be rendered for or against them, neither party shall be allowed 
to testify against the other, as to any transaction wlth, or statement by, the 
testator, intestate, or ward, unless called to testify thereto by the opposite 
party, or required to testify thereto by the court. In ail other respects, the 
laws of the state in whieh the court is held shall be the rules of décision as 
to the competency of witnesses in the courts of the United States in trials at 
common law, and in equity and admiralty," 

In Mutual Life Insurance Company of New York against Watson, 
administratrix, and another, decided in this district in 1887, and re- 
ported in 30 Fed. 653, the rule is announced that: 

"In a trial between a life Insurance company, the administratrix of a de- 
ceased policy holder, and a elaimant of the fund due on the pollcy under an 
alleged assignment, the assignée is incompétent to testify to auy transactions 
wlth the Insured in the hf etime of the latter, either by the law of Georgia 
(Code, § 3854) or Rev. St U. S. § 858" [U. S. Comp. St. 1901, p. 659], above 
cited. 

That case was extensively annotated by the editor, of the valuable 
publication in which it appears. It is true that the witness held to be 
incompétent there was not an assignée in bankruptcy, and the Suprême 
Court of the United States, in the case ôf Hobbs v. McLean, 117 U. S. 
579, 6 Sup. Ct. 870, 29 L. Ed. 940, held that section 858, Rev. St., did 
not apply to suits by or against assignées in bankruptcy under the act 
of 1867. It is, however, true that in that case the court seemed of the 
opinion, under the circumstances, that the privilège of persons other- 
wise incompétent to testify in a suit brought by or against an assignée 
was anomalous and improper. "We cannot," said Justice Woods for 
the court, "insert the exception. When a provision is left out of 
a statute either by design or mistake of the Législature, the courts hâve 
no power to supply it. * * * Mr. Justice Story, in Smith v. 
Rines, 2 Sumn. 338, Fed. Cas. No. 13,100, observed 'it is not for courts 
of justice proprio niarte to provide for ail the defects or mischiefs of 
imperfect législation.' " There is, indeed, no reason in principle why 
an assignée or trustée in bankruptcy should not stand upon the same 
plane, as to competency, as witnesses, Upon issues of this character 
with any other légal représentatives of an estate. The trustée has a 
pecuniary interest in suits like that before the court. He has an addi- 
tional interest in the successful conditct of his trust, always largely 
estimated by the amount gathered in for the benefit of creditors. He 
is not less interested, therefore, than an executor or administrator, 

The Bankruptcy Act of 1898, § 21, cl. "a" (30 Stat. 551 [U. S.. 
Comp. St. 1901, p. 3430]), seems to hâve supplied the exception indi- 
cated as proper by the décision of the Suprême Court in Hobbs v. 
McLean. This reads : 

"A court of bankruptcy may, upon application of any offlcer, bankrupt, or 
créditer, by ordèr require any deslgnated person including the banlcrupt, who' 
is a compétent witness under the laws of the state in which the proceedings^ 
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are pendlng, to appear in court or before a référée or jTidge of any state 
court, to be examined concerning the acts, conduct, or property of a bankrupt 
wLose estate is in process of administration under this act." 

It seems, therefore, that the test of competency of witnesses before 
a court of bankruptcy is the test aflforded by the law of the state in 
which the case is pending. It is equally clear that under the statute 
of Georgia (Code, § 5269) the trustées in this case could not be heard 
in their suit against his widow to give their personal recollection of 
transactions or occurrences with the bankrupt. The argument of 
counsel for the trustées that the witnesses were compétent because 
they were called upon to testify by the court is not maintainable. 
They were called by the attorney, as any other witness. There was 
no spécial order by the référée. This provision of section 858 was 
inserted to provide for extrême and spécial cases which might arise, 
in which it would be a great hardship not to take such order. It is 
for the court to suggest that a party be called under such spécial cir- 
cumstances. Eslava v. Mazange's Adm'r, i Woods, 628, Fed. Cas. 
No. 4,527. The court will not require a person to testify where the 
state law forbids it. Robinson v. Mandell, 3 Chfï. 169, Fed. Cas. No. 

11,959- 

However, the testimony of the trustées, even if compétent witnesses, 
is not regarded as controlling. After the lapse of 15 months, and 
after the death of Josephson, it does not matter what the trustées may 
recall that he said upon this subject. The policies would not hâve 
been more valuable to the estate, unless, indeed, Josephson had died, 
and the policies had matured before the next premium was due and 
payable. There is no provision of the bankruptcy act which authorizes 
the trustées to pay premiums on ordinary life policies from the funds 
in their hands ; otherwise such policies would usually constitute a lia- 
bility of the estate, rather than an asset. This may be difïerent with 
endowment or tontine policies, which hâve a determinable value. 
Thèse are not strictly life insurance policies, but are also investments, 
and may, therefore, be assets. The trustées, therefore, were quite 
right in regarding thèse policies as not an asset, and, since Josephson 
had the right to demand it, their delivery to him was altogether ap- 
propriate. 

The unexpected maturity of the policies by which his widow is 
enabled to secure from the wreck of his fortunes a pittance for herself 
and her child is not regarded by the court as a favorable occasion for 
resuscitation of the long dormant activities of thèse trustées, and for 
the deprivation of the wife and child of that slender provision for their 
support, the contemplation of which may hâve afïorded solace to the 
last moments of the unfortunate husband and father. 

Order will be taken accordingly. 
121 F.— 10 
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In re JOSEPHSON. 

(District Court, S. D, Gteorgia, W. D. March 14, 1903.) 

1 Bankkcptct— DECISION Advehsb to TPrustees— Pétition for Review— 

COSTS. ' 

Where the trustées of a bankrupt surrendered a Uf e policy to him 
as valueless, and he or his wife paid the premiums thereon until his 
death, such trustées will not be authorized, on application of a majority 
of the credltprs, to pay the costs of a pétition to review a décision ad- 
judging that the wife was entitled to proceeds of the policy. 

F. C. Poster and George S. Jones, for trustées. 

SPEER, District Judge. Thiè is an application on tlie part of 
counsel representing what is statëd to be a majority bf the creditors 
of tlie late Siiiidn Josephson, bankrupt. It seeks an order of court 
to authorize the trustées to pay the cost of a pétition to be presented 
to the Circuit Court of Appeals to review a décision of this court. 
121 Fed. 142. That décision, by which certain creditors esteem them- 
selves aggrieved, will be found in the record, and is to the efïect fol- 
lowing : Where the trustées had surrendered to the bankrupt, as val- 
ueless, an ordinary policy of insurance on his life, and he or his wife 
had paid the premiums thereon for 15 months, at the expiration of 
which time he died, the wife, whô is also executrix, was àdjudged en- 
titled to the proceeds of the policy. It appears that the sum of the 
costs necessary for the pétition for review amounts to some $118. 

This does not appear to be a case in which the trustées should be 
encDuraged to protract a litigation which seems to the court as un- 
founded as it is oppressive. The, insurance policieS had been frankly 
scheduled by the bankrupt. In rnbre than one appraisement made by 
thèse trustées they were treated as of no value whatever. If the mat- 
ter had depended on the trustées, whp paid no premiums, the pol- 
icies would long ago hâve lapsed.i -Thèy were delivered to the bank- 
rupt, and the trustées paid no fyrther attention to them until they 
had been made valuable as the resuit of Josephson's death. It is 
true that they testified before the référée that Josephson tpld them 
that the policies, while in his ha,nds> had been permitted to lapse. 
This réminiscence had not been offered or suggested uiitil the voice 
bf: the bankrupt had been silenced by death, and the court, for the 
reasons stated in the opinion, regarded this testimony, under the 
provisions of the présent bankryptcy act, as incompetçnt. 

The widow of the, bankrupt has been in no sensé litigous. Since 
the policies were payable to the légal représentatives of Josephson, 
and since, at the time of his death ^ndher appointment as executrix, 
they were found in her hands, placed there, as we haye seen, by the 
voluntary action of the trustées, after Josephson had turned over the 
policies to them, prirria facie the title to the proceeds was in her. 
She, however, readily consented that the insuring company should 
pay the fund into court, thus submitting herself to a jurisdiction 
which might welll hâve been contested. She might well hâve relied 

f 1. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. 0. A. 9. 
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upon her adverse claim. No matter how the case may eventuate, 
certainly costs cannot be assessed against her. 

Nor can it be held, we think, that the insurance company, which 
also submitted itself to the jurisdiction, should be mulcted with any 
portion of the cost. This is true also of the creditors who do not join 
in this application. If the creditors hâve lost any valuable rights be- 
cause of thèse transactions— which, however, we do not think to be 
the case — it can only be ascribable to the lâches or mistaken judgment 
of thèse trustées. Since, also, coïncident with the death of Joseph- 
son, thèse trustées hâve undergone a change of heart as to their 
duty, they should now advance at least the cost necessary to obtain 
a final détermination. Should they prevail in their contention, it will 
doubtless be compétent for the Circuit Court of Appeals or for this 
court to assess the costs against the assets of the estate. 

For thèse reasons the application of the trustées to be allowed to 
pay the cost from the assets of the estate now in their hands is de- 
nied. 



HORSTMANN, VON HEIN & 00. v. tlNITBD STATES. 
(Circuit Court, S. D. New York. February 13, 1903.) 

1. CUSTOMS DUTIES — COTTON VbLVET FaBKIC TkIMMINGS. 

Trimmings eut ont of cotton velvet fabric, in varlous open and scroll 
work designs and eolors, are dutiable as pile cotton fabrics, under tiie 
second proviso of paragraph 315 of the tariflf aet of July 24, 1897 (30 
Stat. 178 [TJ. S. Comp. St. 1901, p. 1659]), and not as cotton trimmings. 
at 60 per cent, ad valorem, under paragraph 339 (30 Stat. 181 [U. S. 
Comp. St. 1901, p. 1662]). 

Albert Comstock, for appellants. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are trimmings eut out of cot- 
ton velvet fabrics, in varions open and scroll work designs and 
colora, and were assessed as cotton trimmings, at 60 per cent, 
ad valorem, under paragraph 339 of the act of July 24, 1897 (30 
Stat. 181 [U. S. Comp. St. 1901, p. 1662]), relating to cotton fab- 
rics, against a protest that they corne under the second proviso 
of paragraph 315 (30 Stat. 178 [U. S. Comp. St. 1901, p. 1659]), 
relating to cotton pile fabrics. The articles covered by thèse par- 
agraphs seem to be divided on the line between those that are and 
those that are not pile fabrics. Thèse trimmings are clearly in 
the pile fabric class, and not in the other. That proviso covers "man- 
ufactures or articles in any form * * * made or eut from plushes, 
velvets, velveteens, corduroys or other pile fabrics composed oi cot- 
ton." They seem to fall exactly within that description. 

Décisions reversed. 
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RINEHART v. SMITH et al. 

(Circuit Court, E. D. Pennsylvania. Mareh 18,^1903.) 

No. 82. 

1. Copyrights— FoBFEiTUBKs — Enporcembnt — Rbplktin. 

The common-law action of replevln, as It Is practiced In Pennsylvania, 
Is net an appropriate remedy by whicli to enforce the forfeiture pro- 
vided by Rev. St. § 4965 [U. S. Comp. St. 1901, p. 3114], whicli déclares 
that, if any person shall sell or expose for sale any copyrighted article 
without the consent of the proprletor first obtained, he shall forfeit ail 
the plates on which the same shall be copied, etc., and the législation 
supplementary thereto. 

Demurrer to Statement. 

Henry E. Everding, for plaintiff. 
Hector T. Fenton, for défendants. 

J. B. McPHERSON, District Judge. For reasons given in Falk 
V. Curtis Pub. Ce. (C. C.) 102 Fed. 967, I do not think tiiat the 
common-law action of replevin, as it is practiced in the state of Penn- 
sylvania, is an appropriate remedy to enforce the forfeiture provided 
by section 4965 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3414], and the supplementary législation relating to copyright. This 
is such an action, in which the défendant has given a claim-property 
bond, and retained the ofïending articles; and thèse hâve thereby 
become, according to the Pennsylvania law, his indefeasible prop- 
erty. They cannot be forfeited now, even if such a resuit had ever 
been attainable in an action of replevin; and therefore, as it seems 
to me, the suit should be dismissed, because its only object cannot 
possibly be reached. The act of Congress gives no right to sue for 
the value of the articles, or damages for their détention, and in 
Pennsylvania nothing else can now be recovered. 

The subject should be dealt with by Congress, so that an adéquate 
ànd uniform remedy might be provided, and the doubts now existing, 
concerning the proper method of enforcing the forfeiture, be dis- 
pelled. As the matter stands, there is no form of action in Penn- 
sylvania that can be applied without serious modification. The 
court's power over its ovvn writs may be broad enough to authorize 
the necessary changes, but fédéral législation is obviously the source 
from which the remedy would come most speedily and satisfactorily. 

The seventh and eighth grounds of the demurrer are sustained. 
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GARRISON, WRIGHT & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 19, 1903.) 

No. 2,933. 

1. CTTSTOMS DuTIES— MANUFACTUnES OP SiLK. 

Garnitures and liussar sets in designs of sllk cord and brald, stitched 
in place in extrêmes about 16 Inches long and 10 or 11 inches wlde for 
the fronts of dress waists, and 24 to 26 inches long and 20 to 24 inches 
wlde for dress skirts, and bought and sold by the pièce, are not dutiable 
as silk trimmings, under Tarifif Act 1897, par. 390 (30 Stat. 187 [U. S. 
Comp. St. 1901, p. 1670]), but as manufactures of silk not speclally pro- 
vided for, under paragraph 391 (30 Stat 187 LU. S. Comp. St. 1901, p. 
1670]). 

Albert Comstock, for appellants. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse articles, except blouses with- 
drawn, are garnitures and hussar sets in designs of silk cord and braid, 
stitched in place in extrêmes about i6 inches long and lo or ii wide 
for the fronts of dress waists, and 24 to 26 long, and 20 to 24 wide for 
dress skirts. They hâve been assessed for duty as silk "trimmings,'' 
at 60 per cent, ad valorem, under paragraph 390 of the act of 1897 
(30 Stat. 187 [U. S. Comp. St. 1901, p. 1670]), against a protest that 
they are dutiable at only 50 per cent., as manufactures of silk not 
specially provided for, under paragraph 391 (30 Stat. 187 [U. S. 
Comp. St. 1901, p. 1670]). They appear to be bought and sold at 
so much apiece, and trimmings as such by measure. Some évidence 
b.efore the board showed that, in a broad sensé, they might be caJled 
trimmings. Other évidence there, with ail that taken in this court, 
shows that in trade they are known by their more spécifie names, and 
not as trimmings. The division between narrow goods of various 
kinds sold by measure for élaboration, and those. made up and sold 
separately for ornamentation, seems to prevail in trade; leaving the 
former as trimmings, and the latter not. The dropping of the word 
"ornaments" from the act of 1897 [U. S. Comp. St. 1901, p. 1626], 
does not indicate that what would be ornaments are to be trimmings, 
rather than manufactures or anything else, for which apt words are 
retained, or otherwise seem to show that the well-established distinc- 
tion between trimmings and other articles was intended to be removed. 

Décision reversed. 



THE G. J. RENO. 

i,i)istrict Court, N. D. New York. February 27, 1903.) 

1. Collision— Btbambb and Fkretboat Crossing — Violation op Rules. 

A ferryboat was crossing the Hudson river to Albany on her usual 
course, which was slightly down the river, when a steamer with tows 
was coming up near the west side. The ferryboat gave a signal of one 
whistle, indicating her intention to keep her course, which she had a 
right to do as the privileged vessel, and after stopping and receiving 
no answer she proceeded. The steamer neither saw the ferryboat. al- 
though in plaln sight, nor heard her signal, and kept her course until it 
was too late to avoid collision. Beld, that the steamer was in fault for 
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négligent navigation, anfl the violation of nile 2 of the navigation 
mies, whlch requlred her, havlng the ferryboat on her own starboard 
sdde, to keep out of the way and direct her course to starboard; tbat 
the ferryboat was not in fault, being the privileged vessel, and required 
by the eame rule to keep her course and speed. 

In Admiralty. Suit for collision. 

Worthington Frothingham, for libelant. 

J. M. & J. A. Ivawson, for respondent and claîmanï. 

RAY, District Judge. The libel in this case was filed April g, 1902. 
On the 3d day of April, 1902, the libelant, Edward C. White, was the 
owner of a ferryboat, the Maid of Perth, and engaged in making 
regular trips across the Hudson river from Bath on the Hudson, or 
Rensselaer, to the city of Albany. Bath is on the easterly side of the 
river, and Albany on the westerly side. The ferry slips at thèse points 
were nearly opposite, the slips at Albany being in the neighborhood of 
300 feet southerly of that at.Bath, or Rensselaer. At this place the 
river is about 1,255 feet in width, and the trip across the ferry occupies 
about 2j^ to 3 minutes under ordinary circumstances ; on this occa- 
sion, owing to a flood, probably about 5 minutes. The ferryboat 
Maid of Perth took her usual course across the river, and the tug, 
being on its way up the river with its tows, three canalboats, and on 
the west side, was in, or soon would be in or across, her course. The 
ferryboat blew one blast of her whistle, when about half way across, 
and this signal indicated that the ferryboat had the right to and in- 
tended to keep her course. Her engine was then stopped awaiting 
the signal of the Reno as to what it would do. No signal was given 
by the Reno, and this indicated it would pass astern the ferryboat. 
The Maid of Perth then resumed her course. 

There is much conflict in the évidence as to what occurred after this. 
It is asserted, on the one hand, that the Reno did nothing to indicate 
that she would keep on her course up the river on the westerly side, 
and that the Maid of Perth had every reason to believe that the tug 
would go to the right and allow her to pass on her course to her berth 
or slip on the Albany side, and that, therefore, she kept on her course, 
and only discovered the danger, and that the Reno was not intending 
to change its course, when too late to avert the collision, although she 
did everything in her power to do so. On the other hand, the Reno 
claims that she was misled, by the stopping of the Maid of Perth, into 
the belief that it (the Reno) would be allowed, and was expected to 
continue, on the course it was pursuing, and that, therefore, it did so, 
but stopped and backed at the earliest possible moment, when the 
danger was discovered, and did ail it could to avert the danger and the 
collision. Much of the évidence given in its behalf is, however, con- 
fused and contradictory. 

When the Maid of Perth gave her signal, it was the duty of the 
Reno to answer promptly, and, if it intended to keep its course, to 
plainly indicate the fact. This it did not do. Considering the dis- 
tance to be traveled, botb bdats \yerè moving rapidly, but not at an 
improper or an unusual rate of spéed. The Reno is not excused be- 
cause those in charge of her did not see the Maid of Perth or hear her 
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signal. The signal could hâve been heard by them if paying attention, 
and the vessel was in plain view of ail observers. The Reno knew her 
usual course across the river. Those in charge of her were bound to 
be observant and diligent at this place. 

The Reno had abundant time, opportunity, and space to avoid the 
Maid of Perth, but failed to exercise and use reasonable care and dili- 
gence so to do. The Reno could see and must hâve seen that the 
Maid of Perth was on her own course, was being forced by a rapid 
and unusual current down the stream against which she was making 
head, and at the same time making direct for her Albany slip. The 
Reno had no right to believe, and could not hâve beheved, that the 
ferryboat would turn aside unless forced to do so or warned te do 
so in time. The warning was not given, at least until the ferryboat 
and tug were nearly in collision, and then it was too late for either 
party, do what they would, to avert coming in contact. 

The évidence preponderates quite strongly in favor of the libelant, 
and on the whole évidence I am convinced and compelled to find, and 
do find, that the Maid of Perth was free from wrong or négligence 
contributing to the collision and conséquent damage, and that same 
was caused by the négligence and improper and careless management, 
if not willful wrong, of the Reno or those in charge of it. The Reno 
did nothing, or substantially nothing, to dénote that it was confused 
or uncertain as to the purpose of the Maid of Perth, as indicated by her 
keeping a direct course for her Albany slip. It is évident the Reno 
desired to hug the westerly shore, and keep out of the current near 
midstream, but neghgently failed to give proper or timely warnings 
of her purpose, and that, as a resuit, the Maid of Perth was run into 
and sunk. The Reno acted in plain violation of the rules of navigation 
applicable in such a case. Rule li: 

"When steamers are approaching each other in an oblique direction, as 
shown in the diagrams of the fourth and flfth situations, so as to involve 
risk of collision, the vessel vrhich has the other on her own starboard sido 
shall keep ont of the way of the other, which latter vessel shall keep her 
course and speed; the stream vessel having the other on her starboard sidp 
indlcating by one blast of her whistle her intention to direct her course to 
starboard, so as to cross the stern of the other steamer; and two blasts, her 
intention of directing her course to port, which signais must be promptly 
answered by the steamer having the right of way, but the giving and answer- 
ing signais by a vessel required to keep her course shall not vary the dutics 
and obligations of the respective vessels. When steamers are approaching 
each other In an oblique direction, as indicated in the diagrams of the fourth 
and flfth situations, so that a continuation of their courses would involve risk 
of collision, the vessel which has the other on her own starboard side shall 
keep out of the way of the other, and shall, if necessary to do so, slacken her 
speed, or stop and reverse, indlcating her intention by either one or two blasts 
of the whistle, as the circumstances may requlre." 

The value of the ferryboat was in the neighborhood of $2,000, but 
no finding is made as to value. 

It follows that the libelant is entitled to a decree that the damages, 
when ascertained, be paid by the tug Reno or its owner, and that said 
steam tug be condemned and sold to pay the same. An interlocutory 
judgment will be prepared in accordance with thèse findings, and it will 
be referred to a commissioner to take proof of the amount of damages. 
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Newton B. Van Dorzee is named as such commissioner, unless there 
be serious objections. L,et the proper findings and judgment be drawn, 
and submitted to me for signature. 



HAHN V. UNITED STATES. 

(Circuit Ctourt, S. D. New York. February 7, 1903.) 

No. 3,276. 

1. CUSTOMS DOTIBS— NONBNUMBBATED AETICLBS— DUTIABLB BT SIMILITUDE. 

Articles, such as paper cutters, paper welghts, knlfe handles, and peu 
or pencil holders or handles, made whoUy or chiefly of agate or ouyx, 
are dutiable by similitude to "precious stones eut, but not set." uuder 
Act Oct. 1, 1890, f 5 (26 Stat. 613; Eev. St. § 2499), laying on "every 
nonenumerated article whlch bears a similitude * • * to any article 
enumerated" "the same rate o( duty which is leTled and charged on the 
enumerated article whlch It most resembles," etc. 

Albert H. Comstock, for appellant. 
Charles D. Baker, Asst. U. S. Atty, 

WHEELER, District Judge. The question liere is whether "vari- 
ous articles, such as paper cutters, paper weights, knife handles, and 
pen or pencil holders or handles made wholly or chiefly of agate or 
onyx," are dutiable by similitude to "precious stones, eut, but not 
set," under Act Oct. i, 1890, par. 454 (26 Stat. 601), as they 
were finally held to be by similitude to "precious stones of ail kinds," 
under Act 1883 (22 Stat. 488), in Hahn v. U. S., 40 C. C. A. 622, 100 
Fed. 63s, between thèse same parties. Thèse similitude provisions, 
respectively, lay on "every nonenumerated article which bears a simili- 
tude, either in material, quality, texture, or the use to which it may be 
applied to any article enumerated," "the same rate of duty which is 
levied and charged on the enumerated article which it most resembles 
in any of the particulars before mentioned." Rev. St. § 2499; Act 
Oct. I, 1890, § 5 (26 Stat. 613). 

Agate and onyx are precious stones that may be and are eut not 
for setting, eut for setting, and eut for setting but not set, and eut and 
set. In either case the material is that of the precious stone, and re- 
sembles it in quality and texture. Thèse articles are precious stones 
eut, but not eut for setting; and are of the same material, quality,. 
and texture which are not altered by cutting, as if they were eut for 
setting, or were set. In thèse three particulars they bear the same 
similitude to precious stones eut for setting that they do to precious 
stones that may be eut for setting, and are or are not so eut, or are not 
eut at ail. As they are of precious stones that are eut and might be 
eut for setting, the resemblance between them and those that are eut, 
but not set, is in thèse respects very exact. Articles do not hâve to be 
at the same stage of manufacture, nor in the same state of préparation 
or existence, to be in the similitude of tarifif laws. If they did, they 
would always or often be more than similar and the same, and be 
taken from the nonenumerated into the enumerated class. The différ- 
ence between the clauses enumerating precious stones for duty in the 
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Acts of 1883 and i8go does not seem to distinguish this case from the 
former one, and the détermination of that controls this. 
Décision reversed. 



In re GUGGENHBIM SMELTING CO. 

(Circuit Court, P. New Jersey. February 28, 1903.) 

1. Statutory Construction — Derivativk Statuts— Collocation of \\'ords. 

The construction necessarily given to a prevlous statute must be re- 

garded as impressed upon one which follows and is derived from it, in 

which the same collocation of words in the same connection is employed. 

8. Same— CusTOMs DuTrKs— Importation of Ores for Smelting undkr Bond 
— ACT Jui.Y 24, 1897, § 29. 

Section 29 of the tariff act of 1897 (Act July 24, 1897, c. 11, 30 Stat. 
210 [U. S. Oomp. St. 1901, p. 1957]), which permits ores or metals in any 
crude form, requiring smelting or reflning, to be imported under bond 
for the purpose of being smelted or reflned in this country, to be then 
exported again, dépends for its ^ifinstruction on Act Oct. 1, 1890, § 24, 
and Act Aug. 27, 1894, § 21, which précède it; and as the practical con- 
struction to be given to thèse acts required that the quantity of reflned 
métal there directed to be set aside each day for subséquent export, equal 
to that smelted or reflned that day, should not be an equality numerically, 
ton for ton, but an equality according to which the actual yield stood for 
the crude ores or métal from which it was derived, allowing for wastage 
in the process, the same construction is to be given to the act of 1897, 
which calls for the setting aside and subséquent exporting of 90 per 
cent, of the reflned métal. It is therefore sufBclent, under the said sec- 
tion, to set aside and export 90 per cent, of the actual yield of the ores 
or metals imported and smelted or reflned under its provisions; and it 
is not necessary that the quantity should be 90 per cent, of the govern- 
ment assay. 

8. Same — Wastage op Metals. 

The section referred to does not seek to provide a duty. It is simply 
coneerned with devising a way by which, without évasion, the crude 
material can be allowed to come into the country without duty for the 
single purpose of being smelted or reflned hère. The case of Collector 
V. Balbach Smelting Co. (0. C.) 81 Fed. 950, which décides that no dé- 
duction is to be made on dutiable ores on account of wastage in process 
of smelting or reflning, does not, therefore, apply. 

4 Same — Trbasurv Allowance — Subséquent Enactmbnt. 

An arbitrary allowance of 10 per cent, for wastage having been made 
bj' the treasury department under the act of 1890, and contlnued under 
the act of 1894, subsequently passed, în calculating the amount of reflned 
métal required to be set aside and exported in satisfaction of the bonded 
smelter's bond, the act of 1897, calling for the setting aside and export- 
ing of 90 per cent, of the reflned métal, is not to be regarded simply as 
legalizing this déduction, nor yet as adopting it, but as a substantive 
enactment giving the bonded smelter of right just so much more than 
the prevlous act accorded him. 

Appeal from Décision of the Board of General Appraisers Confirm- 
ing the Action of the Collector at Perth Amboy. 

The opinion of the board was delivered by DE VRIES, General 
Appraiser : 

The issue raised hère is the proper interprétation of parts of section 29 
of the act of July 24, 1897, c. 11, 30 Stat. 210 [U. S. Comp. St 1901, p. 1957], 
which, so far as pertinent, reads: 
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"Sec. 29. • • • Ores or metals In any crude form requlrlng smelting 
or reflnlng • • • Imported into the United States to be smelted or re- 
fined and Intended to be exported In a rellned but unmanufactured state, 
sball, under such rules as tàe Secretary of the Treasury may prescrlbe, 
• * * be removed • * • into the bonded warehouse in which such 
smelting or reflnlng or both may be carried on, for the purpose of boing 
smelted or rellned, or both, wlthout payœent of duties thereon, and may 
there be smelted or refined, together with the other metals of home or for- 
elgn production: Provlded, that each day a quantity of refined métal equal 
to ninety per centum of the amount of imported métal smelted or refined that 
day shall be set aslde," etc., "* • • and the exportation of the ninety per 
centum of metals hereinbefore provided for shall entltle tbe ores and metals 
Imported under the provisions of this section to admission wlthout payment 
of duties thëreon." 

Bules and régulations for the enforcement of this section were duly pre- 
scribed by the Secretary of the Treasury; those in force, with appropria te 
forms, being articles 1074 to 1089, inclusdve, of the "Customs Régulations 
of 1899." They provide in détail, for the removal of such merchandise from 
the vehicle of Its transportation Into the bonded, smelting, or reflning ware- 
houses; for the ascertainment by assay and registry of the amount of duti- 
able metals in the ores or crude metals; for the deposit of bonds by the 
importer covering each kind of dùtiable métal ascertained as contained iu 
each importation of ores or crtide metals, conditioned upon the exportation 
of 90 per centum of the same or payment of the prescribed duties thereon; 
the dellvery of the latter for actual smelting or reflning; the setting aslde 
each day from any stock of métal or metals which may be in the works of 
an équivalent quantity of refined product equal to 90 per centum of the 
dùtiable métal asi determined aforesaid, to be contained in the ore or crude 
métal smelted or refined that day; and for the eancellation of said bonds 
upon actual exportation of this 90 per centum, or upon the production of 
the proper certlflcate to that efiCect. 

Where two or more smelted or refined products are recovered from the 
same ore or crude metals, thèse régulations and the practice thereunder re- 
qulre a separate account of each to be kept by the government agent in 
charge, and before the bond given to cover that or an équivalent importation 
is canceled there must hâve been exported 90 per centum of each of the 
kinds of meta! thus ascertained to be contained in the material, and this 
90 per centum must be estlmated upon the basis of the dùtiable métal, or 
métal contained in such material, as determined by assay prior to smelting 
or reflning, in the manner prescribed in said régulations. Such was the 
requirement in this case. 

The protests in each case are slmilar. The metals contained in the ma- 
terial were lead and autiniony, and each protest states: "We protest against 
your décision in exacting a deposit or setting aslde 90 per centum of the 
total amount or weight of antimony contained in the lead bulllon. » * » 
We claim under the conditions of section 29 of the tariff act of July 24, 
1897, tliat we should be required to set aside a quantity of antimony equal 
only to 90 per centum of the quantity of reflned antimony produced from 
the total lead bulllon or lead base bullion as imported. And we protest 
against your décision as to such exactions, and against any liquidation upon 
the 90% of the total amount or weight of antimony in the lead base bul- 
llon." 

The Issue, epitomlzed, Is: The régulations require that the 90 per centum 
of metals to be exported shall be estlmated upon the amount of each métal 
found In the ores or base bullion by assay prior to smelting or reflning. 
The protestant clalms that section 29 does not require this; but does re- 
quire that 90 per centum of metals to be exported shall be estlmated upon 
the amount of each reflned or smelted métal actually recovered after thèse 
processes are completed. In brlef, the issue, and the only issue, made by 
the protest, Is, shall the 90 per centum of metals exported in order to cancel 
the bond be estlmated upon the basis of the quantity of pure métal de- 
termined by assay to actually be in the imported ore or bullion métal as 
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and when imported, or shall it be estimated upon the basis of the reflned 
inetal recovered by and after the smelting or reflning process is applied to 
the base or imported buUion or oreï Testimony was introduced at the hear- 
ing, and counsel hâve submitted exhaustive briefs upon the subject. It is 
admitted on both sldes the question is one solely of interprétation or con- 
struction to be placed upon said section 29. We believe that the statute is 
plain and unambiguous in tenns, and where such is the case there is no 
room for construction or latitude for any of the incidents affeeting con- 
struction. Sutherlaud on Statutory Interprétation, § 238. 

Moreover, the évidence "adduced and rules of construction invoked rather 
eonduce to the interprétation contended for by the government than any 
other, and, in our judgment, militate strongly in favor of the plain and 
unambiguous words of the aet. 

Congress, in speaking of the 90 per centum to be exported, said: "Bach 
day a quantity of refined métal equal to 90 per centum of the amount of 
imported métal smelted or reiiued that day shall be set aside, * * * and 
the exportation of the 90 per centum of metals hereinbefore provided for 
shall entitle the ores and metals imported * * * to admission," etc. 
But one 90 per centum of métal is mentioned in the statute, and that is 
expressly qualifled by the word "imported." "Ninety per centum of im- 
ported métal smelted or refiued that day shall be set aside." Oertainly this 
does not mean, as couusel conteuds, ninety per centum of the "smelted or 
refined" métal smelted or reflned that day. In order to adopt the construc- 
tion contended for, we would hâve to read out of the statute the word "im- 
ported"; and even then counsel's contention would fall, for it is not only 
90 per centum of "imported" métal, but it Is imported "métal smelted or 
reflned that day." Certainly it was not smelted or reflned métal that was 
"smelted or reflned that day." It must hâve been crude or bullion métal 
that was "smelted or refined that day." So, without tbe modifying word 
"imported" used by Oongress, the plain meaning of the remainiug words is 
the same. The term "metals smelted or refined that day" embraces more 
than the recovered product after the processes were had upon the métal— 
it embraces the whole material subjected to the processes, to wit, the métal 
as determlned to exist in the ores or crude bullion as it went into the smelter, 
every portion of which bas been subjected to the particular process em- 
ployed that day. ïhe recovered product is not "smelted or reflned that 
day" or any other day, but It is the resuit of the process or processes wherein 
the crude bullion is smelted or refined that day, and the crude bullion alono 
is the only material smelted or reflned that day, the other being the resuit 
of such processes, and not appearing or having an existence as reflned or 
smelted métal until after thèse processes are concluded. This conclusion 
is made indisputable when reinforced by tbe word "imported" modifying 
the term, and designating the métal referred to as reflned or smelted that day. 

It appears to us, therefore, that Congress has by plain, positive, aud un- 
mistakable terms declared the metals in the ores or crude bullion as and 
when imported, and before smelting or reflning the basis of the 90 per 
centum estimation. When Congress subsequently speaks of the amount to 
be exported it is précise, saying: "The exportation of tbe 90 per centum 
of metals hereinbefore provided for." It did not leave the 90 per centum 
to be exported to be arrived at by inference, but flxed it in positive terms 
as that 90 per centum "hereinbefore provided for." The only 90 per centum 
"hereinbefore provided for" was the "ninety per centum of the imported 
métal smelted or refined that day"— not the "recovered" métal, as claimed, 
but the "imported métal smelted or refined that day." Concededly, the 
"imported métal," or dutiable quantity of the same, is that found by the 
government assay. 

Again, the same conclusion is reached, as shown by counsel for the gov- 
ernment, by a comparison of the acts of 1890, 1894, and 1897 in this par- 
ticular. Thèse provisos read, resiiectively, as follows: 

Proviso, section 24, Act 1890 (Act Oct. 1, 1890, e. 1244, 26 Stat. 617): "Pro- 
vided that each day a quantity of reflned métal equal to the amount of im- 
ported métal refined that day shall be set aside," etc. 

Proviso, section 29, Act 1897 (Act July 24, 1897, c. 11, 30 Stat. 210 [U. S. 
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Comp. St. 1901, 1957]): "Provlded that each day a quantlty of reflned métal 
equal to (90 per centum of) the amotint of Imported métal smelted or reflned 
that day, shall be set aside," etc. 

Proviso. section 21, Act 1894 (Act Aug. 27, 1884, c. 349, 28 Stat. 551): "Pro- 
vlded that eaeh day a quantity of reflned métal equal to the amonnt of im- 
ported métal (smelted or) reflned that day, shall be set aside," etc. 

Counsel for importera In his brlef admits as follows: "The tariff act of 
1890 required the setting aside of the entire amount of imported métal, and 
made no allowance for wastage to the smeltei' or refiner. The tariff! act of 
1894 was the same as that of 1890, wlth the amendment that smelting was 
taken Into account as well as refining." This admission is true. and 
carries couneel out of court. The act of 1897 only amends the acts of 1890 
and 1894 by adding the words, "90 per centum of." before the words, "the 
amount of imported métal smelted or reflned that day shall be set aside." 
There can be no question, as counsel admits, under the acts of 1890 and 
1894, that the words, "the amount of Imported métal smelted or reflned 
that day shall be set aside," required, "the setting aside of the entire amount 
of imported métal and made no allowance for wastage." The basis of esti- 
mation In ail thèse acts is fixed by Oongress In identical words. In the 
acts of 1890 and 1894, Oongress required to be exported "the" amount, etc., 
and in 1897 90 per cent, of "the amount," etc., using identical words as 
the basls of estimation for exportation; yet comise), so admitting that "the 
amount" meant the whole imported amoimt, now contends that a réduction 
in express terms to 90 per cent, of "the" amount means much less than 
that, and, In the case of antlmony, but about 52 per centum of the whole. 
The intent of Cîongress in this statute is clearly shown by a récital of thèse 
several changes, which shows that no change was intended to be made in 
the act of 1897, as to the basis of estimation of the amount of ore to be 
exported, and that the sole change was that 90 per centum instead of the 
whole of the imported métal as found in the imported material before smelt- 
ing or refining should be exported to enjoy the privilèges of said section 20. 

Counsel for protestants In his opening statement before the board and in 
liis brlef lays great stress upon the alleged purpose of this section, and 
seeks thereby to support his claimed construction. He stated: "When this 
statute was passed we thought not only that it protected us, not alone against 
European hands, but cheaper labor and cheaper freight. We also thought 
that It protected us against wastage under the smelting process." On re- 
jeeting a tender of évidence, the exclusion of which counsel complained of 
in his brlef, the board stated it only tended to prove that that act of 1897 
was passed for protective purposes, and of that the board took judicial 
notice, as it was so declared by the terms of the title of the act itself. In 
his brlef counsel States the government's construction of this section "gives 
us no protection whatever." 

The board takes judicial notice that the act of 1897 was passed, as re- 
cited in Its title, for protective as well as revenue purposes. In constru- 
ing the act and every part of It the entire purpose and intent of eaeh part 
and of the act as a whole is consldered. Its protective features are accom- 
plished by levying duties. In paragraph 173 [U. S. Comp. St. 1901, p. 1C44] 
it levies a duty of three-fourths of 1 cent per pound on antlmony métal. In 
paragraph 182 it levies a duty of 2^ cents per poimd on lead in varlous 
conditions. An exception, however, was made in section 29, by providing, 
flrst, that when lead and other ores and bullion were imported to be re- 
flned or smelted, and then exported, thèse duties need not be pald, provlded 
the treasury régulations thereunder were complled with. In the course of 
time and trade, It was found that a loss occurred In smelting and refining, 
and to equalize this loss, and for no other purpose apparent from the act, 
congress provlded that but 90 per centum of the imported métal need be 
exported. Whether this 10 per centum allowance for wastage was suflicient 
or not need not now be consldered. Congress we do not think ever intended 
to do more than to relieve such Importers from the loss or wastage in smelt- 
ing. Congress certalnly did not intend to llcense them to import free of 
duty for the market whilst the same act charged ail others with the duties 
stated. Counsel for importers in his brlef admits that In this case the 10 



IN EE 6UGGENHEIM SMELTING CO. 157 

per centum almost preclsely covers the aggregate loss in smelting the ores 
in question, admittiiig thereby tlie adequacy of the aet for ttie purpose of 
Its enactment. But suppose, for example, counsel's contention be accepted; 
■what follows? He demands tliat they export only 90 per centum of the 
refined product as It cornes from the works, and tliereupon their hond be 
canceled, and they, as the act then provides, be dlscharged from any obliga- 
tion of duties as to the particular importation. Under that rule or basis of 
estimation the importer would not only be relieved of exporting the whole 
loss in smelting and refining, but would also hâve imported free of duty 10 
per centum of ail reflned and smelted métal refined or smelted at his works. 
Not only would he hâve ail the beneflts Congress Intended under this section, 
but he would hâve become an importer, free of duty, of 10 per centum of 
every cargo, or at 10 per centum less than the regular rate of duty on the 
whole of every such importation. A due observation of the fact invoked 
by counsel, that this act was passed for protective purposes, compels us to 
avoid adopting any construction such as this, tantamount to repealing its 
protective features in favor of a certain few. 

Again, we believe the method of détermination contended for by the im- 
porters is made impracticable, if not impossible, by the terms of the statute, 
and therefore cannot be sald to hâve been in contemplation of the law- 
makers. The statute provides that after the ores are taken into the bonded 
smelter they "may there be smelted or refined, together with other metals 
of home or foreign production." If the basis of détermination of the 90 
per centum of the metals in the imported ores or metals is not determlned 
before mixing, how can it be determined afterwards? Foreign and domostic 
buUion containing, as shown by the testimony, varying amounts of lead and 
antimony, are mixed, and resuit in a common refined product. It is then 
impossible to détermine the proper amount for exportation. Moreover, it is 
to be remembered in this connection that Congress made no provisions for, 
and the department has no authority to require, the assaying of domestic 
ores or bullion so mixed, and therefore not only provides no means or method 
for a correct aseertainment of percentages after smelting or refining, but 
has so enacted that this cannot be practicably, at least, done. The im- 
porteras as well as the government's wituesses agreed at the trial that it 
was "practically out of the question to carry one particular lot through ail 
the processes and préserve its identity throughout." A\'e are justified, then, 
in the conclusion that the method contended for is not only impracticable. 
but impossible, and was not In contemplation by Congress when the law was 
enacted, and that they legislated with a contrao' intent. We cannot assume 
that Congres® legislated with an impracticable intent. 

We hâve examined with care the law, régulations, and testimony to 
discover, if possible, in the record the foundation for protestants' state- 
ment in their brief that the government's régulations "require Impossibili- 
ties," and cause them "great loss and détriment," and that that construc- 
tion "nullifies the act," because we believe that were such the case any 
construction possible wlthout doing violence to the express words of the 
aet should be adopted. We are unable, however, to reach the conclusions 
reached by counsel, and believe the contrary demonstrable from the record. 

We will lUustrate with a ton of lead bullion— 2,000 pounds. According 
to counsel's own witnesses, it contains"on an average of 96^ per centum 
of dutiable lead — pure lead by assay; that 3 per centum of this is lost 
in refining; that ordinarlly it contalns about 2% per centum of antimony; 
that reflned lead is worth about four and antimony about fl.ve cents per 
pound; and that about 43 per centum or 4.5 per centum of antimony is 
lost in refining. In 2,000 pounds of lead bullion, then, there would be 
ordinarily determined by the government 961/2 per centum of 1,930 pounds of 
dutiable lead. Deduct 3 per centum lost in refining, and it leaves 1,872 pounds 
of reflned lead recovered. Under the régulations the importer must export 
90 per centum of the dutiable amount, 1,930 pounds, which is 1,737 pounds. 
When this 1,737 pounds is exported, the lead bond or account Is canceled. 
But there was recovered 1,872 pounds of refined lead, which leaves in the 
Works, duty and bond free, 135 pounds of reflned, or, its équivalent, at least 
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138 pounds et lead bullion, of the value of about $5.52. Had the protestant 
been requlred to pay duty on this, as required in said paragraph 182, at 2% 
cents per pound, it would bave cost bim for duty |2.93. Perforée thèse 
régulations be saves and tbe government loses this amount on every sbort 
ton of imported lead bullion smelted at thèse works. 

Tbe claimed burden, bowever, Is on the antimony or antimonial ore ac- 
count. It appears by the record that ordinarjly tbere is about 2% per cen- 
tum of such in lead bullion, or In such a ton 50 pounds. This is the dutiable 
quantity or weight ascertained by assay before reflning. If, as claimed, 45 
per centum of this is lost in reflning, tbere is recovered after such 27% 
pounds of refined métal and lost 22% pounds. It is xequired to export this, 
tbat it be made up to equal 90 per centum of the dutiable métal, or 45 
pounds, which requires the addition to the 27% pounds recovered of 17% 
pounds more of antimony. If the importer vsrere compelled to go into the 
raarket, pux'chase and export this at a total loss, it would, at 5 cents per 
pound, cost him only 87% cents. But it is not necessary, as claimed, that 
the "importer gives this up to the government at a great loss." He gives 
nothing to the government. He simply adds this 17% pounds of antimony, 
valued at 87% cents, to the 27% pounds recovered, and exports the vs^hole, 
and sells it abroad. The foreign price and sale amount should be deducted 
from this to show any loss whatsoever; but that was not shown— presumably 
it was but a few cents. Moreover, he need not, under the régulations, ex- 
port any antimony to cancel bis antimonial bond or account. At his option, 
he can pay the duty on the dutiable amount of such métal determlned to 
be in the bullion, to wlt, 50 pounds, at three-quarters of one cent per pound, 
or 37% cents, on the quantity eontained in the ton, and then bave in his 
possession to sell in our markets 27% pounds of antimony. Estimated, then, 
on the averages, percenfages, and values shown by the importer in the record, 
the importer on a single ton of lead bullion, perforée of the régulations 
complained of. makes $2.98, which the government loses in duties, and the 
importer loses in the one ease 87% cents, less the value of 17% pounds of 
antimony abroad, or pays 37% cents duty on antimony of the value of 27% 
pounds in this country, which he recoups on its sale. In the présence of 
thèse figures, we are unable to agrée with counsel in any of the particulars 
claimed. 

But let us pursue the inquiry on the basis contended for by counsel. He 
desires to export 90 per centum of the reflned product only. He gains, then, 
the loss in smelting, of course, because the ascertainment would not com- 
mence until the smelting was completed, and eould cancel both the lead 
and the antimonial bond accounts, and still hâve, duty and bond free, 10 
per centum of the reflned lead, or 137.3 pounds, the équivalent of at least 
194 pounds of lead bullion, and 10 per centum of the refined antimony, or 
2% pounds, the équivalent of at least 3% pounds of antimonial bullion. By 
this process the importer would not onlj- be relieved from exporting other 
than the exact loss in reflning, but also on each ton could import, free of 
duty, 194 pounds of lead bullion, and 3% pounds of antimonial bullion, an 
aggregate loss to the government in duties of $4.12 on the lead, and about 
2% cents on the antimony, or about $4.15 per ton; on the most conservative 
basis, this would amount to three ôr four dollars per ton. 

It seems idle, however, to pursue the matter further, in view of the ad- 
mission of counsel in his brief, flrst, that the act of 1897 is identical with 
the acts of 1890 and 1894 in respect to the words fixing the basis of estima- 
tion of the said 90 per centum; and, second, of the admission of counsel 
and the superintendent of the works of protestant that "the loss in the 
antimony was offset by the lead." In our judgment, Congress never in- 
tended by section 29 to allow more than this. The régulations and practice 
of the department amply allow this, and work no hardship or loss in so doing. 

The protests are ovemiled, and the décision of the collecter In each case 
Is afflrmed. 

Peter Zucker, for appellant. 
Courtlandt Parker, Jr., Asst. U. S. Atty. 



IN EE GUGGENHEIM SMELTING CO. 159 

ARCHBALD, District Judge.* This case arises under section 29 
of the act of Jxily 24, 1897, 30 Stat. 210 [U. S. Comp. St. 1901, p. 
1957], commonly known as the "Dingley Law." The gênerai provi- 
sions of the section are not new, having been brought forward from 
the "McKinley Bill," where they first appear (Act Oct. i, 1890, c. 
1244, § 24, 26 Stat. 617), and being also found in the "Wilson Bill," 
which succeeded it (Act Aug. 27, 1894, c. 349, § 21, 28 Stat. 551). 
The conceded purpose in each of thèse statutes was to encourage 
the establishment in this country of works where crude imported 
metals could be smelted or refined for export trade. In the act of 
1890 metals only are spoken of, but in the act of 1894 ores as well as 
metals are included, and in the act of 1897 it is the same. By bring- 
ing thèse foreign ores and metals into the United States, and smelt- 
ing or refining them hère, and then exporting them again, the coun- 
try has the benefit of the industry, without the refined product com- 
ing in compétition with that of our domestic make, which still re- 
mains protected according to the gênerai policy of the tariff law. 
According to the scherne devised to carry out this idea as set forth 
in the statute, the owners of works engaged in this business give 
bonds to the Secretary of the Treasury, and, under such régulations 
as he may prescribe, the works assume the character of bonded ware- 
houses and are so designated. Ores or metals in any crude form 
requiring smelting or refining to make them readily available in the 
arts, imported for the purpose of being smelted or refined, and in- 
tended to be exported again in a refined but unmanufactured state, 
are permitted (under such treasury rules as may be prescribed and 
under the direction of the proper o'fficer of the government) to be re- 
moved in bulk or original package from the vessels or vehicles in 
which they are brought into the country to the so-called bonded 
warehouses, where, either by themselves or in conjunction with other 
metals of home or foreign production, they are to be smelted or re- 
fined. On account of their ultimate destination out of the country, 
no duties are required to be paid on thèse imports, the law being 
satisfied if the refined product is exported again. The question which 
is hère involved is as to the amount that must be so exported, the 
collector holding that no allowance is to be made for wastage in the 
process of refining, and the board of gênerai appraisers taking the 
same view; the contention of the appellant being, however, that it 
is the net product that is to be taken, after the wastage has been de- 
ducted. The case turns on the construction to be given to the terms 
of the statute in the section referred to. That section, after de- 
claring that the imported ores or metals may be taken without pay- 
ment of duty to the bonded works where they are to be smelted or 
refined, goes on to provide— 

"That each day a quantity of refined métal equal to ninety per eentum of 
the amount of imported métal smelted or refined that day shall be set aside, 
and such métal so set aslde shall not be taken from said works except for 
transportatlon to another bonded warehouse or for exportation, under the 
direction of the proper ofiicer having charge thereof as aforesaid, whose cer- 
tiflcate, descrlbing the articles by their marks or otherwise, the quantity, 

iSpeclally assigned. 
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the date of importation, and the name of vessel or other vehîele by which It 
was imported, with such additional particulars as may from time to tlme 
be required, shall be réceived by the collector of customs as sufliclent évi- 
dence of the exportation of the métal, or it may be removed under sucb 
régulations as the Secretary of the Treasury may prescribe, upon entry and 
payment of dutles, for domestic consumptlon, and the exportation of the 
ninety per oentum of metals hereinbefore provided for shall entitle the ores 
and metals Imported under the provisions of this section to admission v^ith- 
out payment of the duties thereon." 

The manifest purpose of requiring a certain quantity of the refined 
product to be set aside is to see that the condition on which the crude 
métal was allowed to come into the country is complied with, to wît, 
that it shall be taken out of the country again in its refined form. 
As often, therefore, as any of the crude, under bond, is put into the 
smelter, its place must be supplied by a corresponding portion of 
the refined, derived from the same source. It is not left as a mère 
matter of bookkeeping; the refined métal must be actually there. 
Neither is there any provision for the substitution of an équivalent 
derived from some other source. With extrême particularity and 
care each lot of imported ore or métal is followed, either in its orig- 
inal form or the équivalent, from the time it is admitted by the col- 
lector into the country until it passes him again on its way out. As, 
then, it is this refined product of the crude, set aside from day to day, 
that is to be exported, both under the acts of 1890 and 1894; and as 
the act of 1897 is in this respect identical with the other two, differ- 
ing only as to the quantity required — whatever of the refined métal 
was to be set aside and exported under the earlier acts is to be set 
aside and exported under the existing act, to the extent of 90 per 
centum, no less and no more. It is upon this that the case dépends, 
and it does not seem to me to be involved in serious difïiculty. Ac- 
cording to the construction contended for by counsel for the govern- 
ment, the quantity of refined métal set aside from day to day to re- 
place the imported crude from which it lias been produced would, 
under the earlier acts, hâve had to exactly equal it, ton for ton, as de- 
termined by the government assay. But upon the slightest consid- 
ération it will be seen that this was impossible. There is always an 
unavoidable waste on the figures of the assay, no matter what the 
métal, greater in some than in others, but always something; and 
as there is no provision for the substitution of refined métal derived 
from another source to make up the quota, in order to comply with 
the statute, the smelter would be compelled to pay duty on the waste, 
although not a pound of the refined product but what had been sent 
out of the country by him. Clearly, this was not what was intended 
■ by the framers of the law. Their désire was to encourage the busi- 
ness of smelting and refining foreign ores and metals; the supposed 
inducement held out to those who went into it being that thèse ores 
and metals should come in free, provided they were taken out again 
after being treated. But, if the construction contended for should 
prevail, the smelter, instead of receiving encouragement, would actual- 
ly be called upon to pay as for a privilège. The statute in terms re- 
quires that the refined métal to be set aside shall equal the crude 
of which it takes the place. This is not an equality, numerically, ton 



IN EE GTIGGENHEIM SMELTING 00. 161 

for ton; for that, as we hâve seen, would be an inequality, but an 
equality based on the existing conditions according to which the 
actual yield stands, and must stand, for the crude from which it is de- 
rived. The Treasury Department very quickly recognized the neces- 
sity for some such construction, and soon after the first act was 
passed directed that when the refined métal was presented for export 
crédit should be given on the warehouse bond which had been put up, 
not only for the duties on a corresponding quantity, ton for ton, of 
the imported crude, but for an additional lo per cent. Customs 
Régulations 1892, art. 708. It is said that this allowance was whole- 
ly unauthorized, and the case of Collector v. Balbach Smelting Com- 
pany (C. C.) 81 Fed. 950, is relied upon, where it was decided by this 
court, Kirkpatrick, J., that no déduction is to be made on dutiable 
ores for waste in the process of smelting or refining, the duties being 
collectible according to the quantity shown by the government assay 
at the time of importation. There can be no question as to the cor- 
rectness of this décision, nor is there any intention of departing 
from it. But that was a withdrawal from bond for domestic con- 
sumption, and by the express requirement of the law as well as of 
the treasury régulations referred to the duty was to be calculated on 
the basis suggested. Act Aug. 27, 1894, c. 349, par. 165, 28 Stat. 
520. As is well pointed out in the opinion, any other construction 
would resuit in a discrimination in favor of the bonded as against 
the domestic smelter, the entrance duty, whether paid at the time of 
importation or when taken out of bond, being necessarily the same. 
But in the case before us there is no question of duty except in the 
alternative for the failure to export, nor did the act in the section 
under discussion seek to provide one. It was simply concerned with 
devising a way by which, without évasion, the crude material could 
be allowed to come into the country without duty for the single put - 
pose named. 

The 10 per cent, allowance conceded by the treasury was arbitrary. 
In some cases the loss would be less, while in some it would be great- 
er, of which we hâve an instance before us where in one of the 
products, antimony, it is four times that amount. But it is chiefîy 
significant because of the récognition by that department of the gov- 
ernment specially charged by the statute with the supervision and 
régulation of the subject that there could not be what we may call 
a strict adhérence to the letter of the statute, and that, whether exact 
or arbitrary, there must be a déduction from the amount imported 
in calculating the product of the refined métal required to be export- 
ed again. With this particular construction put upon the existing 
law, the act of 1894 was passed, embodying its provisions in exactly 
the same terms ; and three years later came the act of 1897, with the 
same provisions again, differing only in the quantity required. It is 
contended with regard to the latter act that it does no more than legal- 
ize the treasury régulation, the same allowance of 10 per cent, being 
made ; the only basis for this, however, being the similarity of amount 
in each. But, if that be so, what is to be said of the intervening act 
of 1894? By permitting the law to stand unchanged as it did, it can 
hardly be regarded as superseding the treasury construction, but 
"121 F.— 11 
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rather as allowingf it to go undisturbed. If, then, as I hâve pndeavo'r- 
ed to show, the correct construction to be given to the act of 1890, 
as well as that of 1894 fpllowing it, only required that the derived 
product to be set aside for export should be that which was actually 
produced from the crude material, of which the treasury régulation 
was. an incomplète and, imperfect expression, the same collocation of 
words, emplbyed in the same connection in the act of 1897, must be 
regarded as impressed with the same meaning; and the 10 per cent, 
allowance there given is iiot to be taken as the correction of a mis- 
take, for there was none to be corrected, nor yet as the adoption 
or legalizing of a previous unauthorized practice, but as a substantive 
enactment giving to the bonded smelter of right just so much more 
than the previous acts accorded him. It was a bonus left in his hands 
to further encourage the industry, the former statute, although sim- 
ilarly actuated, not being adéquate for that purpose, or at least not 
moved to the same generous degree. 

It is said, however, that if only the actual yield is to be taken, we 
hâve a very uncertain problem to deal with, the product difïering 
in différent cases according to the skill employed and the processes 
made use of. This would be material if it were a question of customs 
duty, the amount payable to the government not being permitted to 
dépend upon any such variable condition. But, as already pointed 
out, it is not a question of duty at ail, except as provision is made 
to prevent the évasion of one. AU that is demanded of the bonded 
smelter is that he shall export out of the country in refined form what 
he brings into it in the crude, or, according to the présent form of the 
law, a defînite percentage of it. The alternative by which a duty is 
required, so far as he does not, is simply to enforce this, and no more. 
Looking at the métal brought into the country as a dutiable import, 
no doubt it is the government assay which is to govern, regardiess 
of what may be the recoverable contents; but the duty to be paid 
for not exportingis one thing, and the refined métal presented to 
the collector for export by which an import duty is avoided is quite 
another. In the one relation the smelter must pay whatever the law 
says, so that, if a quantityof the refined product équivalent to that of 
the crude brought into the country is not forthcoming for export, 
the government is entitled to the import duty on the corresponding 
crude. But that does not regulate nor détermine the quantity of the 
refined required to be exported to satisfy the law, nor afïord a basis 
for construing the statute with regard to it. 

It is further said that, if the contention of the bonded smelters be 
sustained, they will be permitted to retain a quantity of refined métal 
not exported, which they will be able to bring into the country for 
domestic consumption, free of duty, to the détriment of others who 
are required to pay. This argument is easily disposed of. The fact 
is that, even under the construction conceded by the government, 
this is now the case, and the only différence is one of degree. For 
instance, with respect to the lot of bullion specially put in évidence 
by the smelting company, the government assay showed 91.24 per 
cent, of lead, out of which 97^^ per cent, of refined métal was recov- 
ered, or 88.96 per cent, of the gross weight of the whole. Of this the 
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government daims that 90 per cent, of the 91.24 per cent., or 82.12 
per cent., must be exportée, leaving in the hands of the smelter in 
the shape of refined métal, undutiable, 6.84 per cent, of the total lot. 
On the other hand, if the position of the smelting company is correct, 
there must be forthcoming for export only 90 per cent, of 97 per cent, 
of 91.24 per cent., or 80.06 per cent., leaving 8.9 per cent, of refined 
in their hands, which is simply 2.06 per cent, more, a fractional ad- 
vantage which is of no account. 

It is urged, however, that what the smelting company loses on the 
antimony it more than makes up on the lead, so that the net resuit 
on the whole buUion is in their favor, and that they are not, therefore, 
entitled to complain. But, with regard to duty, each métal stands 
on its own bottom, that of lead being at one rate, and that of antimony 
at another, each being calculated according to the amount found by 
the government assay. Being independently treated in this way in 
one part of the statute, it is hardly consistent to intermingle them, or 
to set ofif one against the other as the basis for construing another 
part of it. The smelter is not permitted to do so when he comes to 
export them. He cannot set aside antimony for lead nor lead for 
antimony, but each after its own kind, according to the required 
quantum. But what is still more to the point, while it may be true 
in this particular instance that the smelter is not at a disadvantage, 
the statute has to do not with lead bulhon only, such as was hère 
imported, but with ores and metals of every kind and description that 
may be brought in under the act, and we cannot assume that there 
would be the same équitable resuit with regard to ail of them. Until 
it is shown that this would be the case, I see nothing in the argument. 

It is further and finally contended that as the crude ores or metals 
are permitted by the statute to be smelted or refined in conjunction 
with others of domestic or foreign production, and when this is donc 
there is no way of determining what percentage of the product has 
been recovered from the one and what from the other, there is in 
this an insuperable practical obstacle to the proposed construction. 
But I am not persuaded that there is any such real difficulty. In 
any case where it was claimed that the product was a mixed one, 
not only would the smelter be required to prove that such was 
its character, but also the proportions in which the bonded métal 
-and that of domestic or foreign production were used, and, if 
there was a différence in the yield from either, just what that différ- 
ence was. It would be fair to assume in the first instance that it 
was the same from both, and on this basis, in order to arrive at the 
product derived from the imported crude, the smelter would simply 
hâve to deduct from his total product a proportionate amount, accord- 
ing to the extent of the others used. The only chance for error or 
évasion would be where the yield from the domestic métal was in 
fact less than from that brought in under bond, and then only to the 
extent of a proportionate part of the difïerence. I cannot agrée that 
the bonded smelter could not be required to keep account and make 
a showing that would be satisfactory to the Treasury Department, 
not only as to the percentage of yield where there was no mixture 
as where there was. The whole conduct of bonded works of this 
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character is expressly made subject by the statute to such régulations 
as the Secretary of the Treasury may prescribe, and are put under 
the supervision of çuch customs officer as he may appoint. This 
extends to and gives control of ail necessary détails, and I am not 
persuaded that an effective method cannot be readily devised that 
will meet the exigencies of the case. I do not lose sight of the state- 
ment of Mr. Con-way, the government storekeeper, that so far as his 
expérience goes he knows of no practical way of identifying the 
product; nor yet of that of Mr. Merriss, the office manager of the 
smelting company, that trace cannot be kept of any spécial lot of 
crude métal after it goes into the smelter or refinery. But the ex- 
périence of Mr. Conway, as he himself says, only extends to the par- 
ticular method in vogue with him of handling the bonded material; 
and, as to keeping track of any spécial part of the product, it does 
not seem to me.to be necessarily involved in the problem. i\t ail 
events, I am not prepared to hold upon thèse qualified statements 
that there is such an inhérent impracticability in determining the per- 
centage of the recoverable contents from the bonded métal as pre- 
cludes the construction of the statute now adopted. 

The finding of the board of gênerai appraisers is therefore revers- 
ed, and the collector of the port of Perth Amboy is directed to allow 
to be set aside and to accept for export, in satisfaction of the bonds 
of the Guggenheim Smelting Company, appellant, 90 per centum of 
the lead and antimony as smelted and refined by said company from 
lead buUion imported under such bonds and covered by the protests 
in évidence. 



GENERAL ELECTRIC CO. v. RE-NEW LAMP CO. et al, 

(Circuit Court, D. Massachusetts. February 25, 1903.) 

No. 1,664. 

1. TrADB-MaRKS— InFRINGBMÉNT— EBCONSTRUCTE0 ARTICLES. 

Défendant was engaged In the business of buying burned-out electrlc 
lamps— among others, lamps made by complainant, and bearlng Its trade- 
mark— cleanlng and repairing them, and insertlng new filaments, after 
which they were resold. Held, that such process was a reconstruction, 
and not merely a repairing, and defendant's lamps were a différent 
product from those of complainant, and not entltled to be resold under 
its trade-mark. 

2. Same--Right TO Injcnction— Mannbr of Afpixing Tradb-Mark. 

Complainant was a large manufacturer of electric lamps, and défend- 
ant had establîshed quite a large and important business In renewing 
or remaking burned-out lamps bought from the public and reselling the 
same. It conducted its business in a fair and legitimate manner, re- 
moving tlie old labels from the lamps, and afflxing its own labels to the 
reeonstructed lamps. After it had been in business some two years, 
complainant began afflxing its trade-mark "G. E." to each of its lamps, 
pasting the same in the interlor of the leading-in tube in the process of 
manufacture, brlnglng it also withln the bulb, and where défendant could 
not remove it, at least without increasing the cost of remaking the lamp, 
and it sold lamps of complainant's make after it had reeonstructed the 
same with sùch trade-mark remaining therein, afflxing its own labels 
on the outside. Held, in a suitto enjoin such sales as an infringement 
of complainant's trade-mark, that, in the absence of clear proof that 
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complainant placed Its trade-mark where it did for legitimate trade- 
mark purposes, to Identify Its goods, and nat with the ulterior purpose 
of preventing legitimate compétition by the remaking and reselllng of 
the lamps atter they had been burned ont, a court of equity would not 
grant a prellminary injunetion, but would leave the rights of the parties 
to be determined on a full hearing. 

In Equity. Suit for infringement of trade-mark. On motion for 
preliminary injunetion. 

William K. Richardson, for complainant. 
Jesse C. Ivy, for défendants. 

BROWN, District Judge. The General Electric Company lias ac- 
quired a title to the trade-mark "G. E.," which is applied to electric 
goods of various kinds. It appears in the complainant's afïidavits 
that its lamps hâve gradually become known as "General Electric" 
or "G. E.," as well as "Edison" lamps ; and that ail thèse terms to- 
day dénote exclusively lamps of the General Electric Company's 
manufacture. It does not appear that the mark "G. E." had been 
used during the life of the Edison lamp patent as a generic name of 
the patented article in such manner as to authorize its use by the 
défendants as a common name of a lamp made according to the di- 
rections of the Edison patent. Complainant's counsel state that this 
patent expired in 1894, though, by its terms, it was to expire in 1897. 
In June, 1900, the General Electric Company began to aflSx labels 
bearing the trade-mark "G. E." to barrels and packages of lamps. 
Beginning in October, 1900, the letters "G. E." were afïixed to each 
and every incandescent lamp, with the exception of lamps of odd and 
spécial shapes and designs. Some 24,000,000 lamps hâve been put 
out bearing the "G. E." trade-mark since October, 1900. There can 
be no reasonable doubt that the letters "G. E." might constitute a 
valid trade-mark. 

The Re-New Eamp Company is a corporation organized in 1898, 
and since then engaged in the business of receiving and buying from 
the public burned-out electric lamps, including lamps of the complain- 
ant, and remaking or reconstructing them in substantially the fol- 
lowing manner : 

"The tlp of the bulb is removed, and then the hole is enlarged, and the 
edge smoothed. The old burned-out filament is then removed, and the glass 
Is cleaned. A new filament is then inserted, and its two ends are fastened 
to the leading-in wires (and generally its middle is anehored to the anchor 
wîre) by means of carbon paste. The lamp is next inspected for defects. 
A glass tube is then welded to the opening in the top. ïhe lamp is then ex- 
hausted by the aid of a pump, and the top of the lamp is then sealed." 

While the grounds for a distinction between reconstruction and re- 
pair would probably difïer in a case relating to a patented article 
embodying an inventive conception and in a case relating to the same 
article after the expiration of the patent when it has become a mère 
article of manufacture, I am of the opinion that this would not alter 
the conclusion that the défendant company does not merely repair 
the lamps, but reconstructs them so that its product of a renewed or 
refilled lamp is a différent product from that of the General Electric 
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Company. Whether inferior or superior, it is unnecessary to dé- 
termine. 

The following cases, decîded in this circuit, while not, perhaps, con- 
trolling, since thèse décisions were made concerning a patented arti- 
cle, and not a mère article of manufacture, are to some extent in 
point. Davis Electric Works v. Edison Electric Light Co., 8 C. C. 
A. 615, 60 Fed. 276; Edison Electric Light Co. v. Davis Electrical 
Works (C. C.) 58 Fed. 878; Goodyear Shoe Machinery Co. v. Jack- 
son, 50 C. C. A. 159, 112 Fed. 147, 55 L. R. A. 692. 

In the earlier stages of the manufacture of the Edison lamp, and 
prior to the expiration of the Edison patent, the burned-out lamps 
were generally thrown away. From about 1895 experiments were 
made with a view to utilizing and renewing the burned-out lamps. 
After the expiration of the patent, the business of renewing lamps was 
begun, and in 1898 the Re-New Lamp Company was organized for 
the purpose of remaking or reconstructing burned-out lamps. In 
view of the very large number of electric lamps put upon the market 
by the complainant and others, and of the fact that the défendants 
are able to sell their renewed lamps at from id to 13 cents each, 
while the complainant's price is 18 cents, it must be admitted that 
this business of saving a waste product is a legitimate business, which 
afïords the public the opportunity of a réduction of price. While 
the renewed lamp cornes upon the market in compétition with the 
new lamp, this is a legitimate compétition. 

There is no évidence that in conducting their business up to Octo- 
ber, 1900, the défendants in any way infringed upon the légal rights 
of the complainant. On the contrary, the évidence shows that the 
défendants carefully removed the label afifixed by the General Electric 
Company to the outsicje of the lamp, and in their advertisements and 
wrappers stated the exact character of their lamps and of their busi- 
ness. Their corporate name itself afïords an indication that the de- 
fendants had every désire to conduct their business fairly and hon- 
orably. " It is in évidence that they hâve employed 100 hands, more 
or less, and at certain times hâve turned out 5,000 renewed lamps a 
day. To thèse lamps tl^ey hâve affixed their own labels, containing 
the words "Malden" and "Perfection." There is no charge of any 
intended or actual déception of the public by thèse défendants. The 
complainant stands strictly on its technical rights as the owner of a 
technical trade-mark. 

In October, 1900, the complainant for the first time began to af- 
fix to each individual lamp the mark "G. E." The peculiar manner 
of the attachment of this mark raises new and interesting questions. 
The Edison label was affixed to the outside of the bulb. It was read- 
ily removable, and the défendants did remove it. When the mark 
"G. E." was affixed, it was not affixed in the same manner as the 
Edison label, but it was placed within the glass leading-in tube, and 
pasted to the interior of that tube during the process of manufacture. 
The défendants term it a "nonremovable label." The complainant 
says that it can be removed, although it is conceded that this would 
increase the cost of remaking the lamp. The défendants contend that 
this act of the complainant is not the affixing of a trade-mark for 
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the legitimate purpose of a trade-mark — to indicate the origin of the 
goods — but that it is a device resorted to with an ulterior purpose, 
namely, to destroy the utility of the burned-out lamp, and to place 
the défendants in this dilemma : either to discontinue the business of 
remaking burned-out lamps which hâve been manufactured by the 
Edison Company, or unwilHngly to put their lamps forth bearing the 
trade-mark of the complainant. In support of this contention they 
say that an inspection of the lamps shows that the label "G. E." is 
not intended as a guide to the buyer; and it must be admitted that 
this label, being partially curved, and placed within the leading-in 
tube, and alsp within the bulb, is by no means as conspicuous as an 
external label, though it is visible upon ordinary inspection. The 
complainant explains this location, saying that labels on the outside 
of the bulb are easily washed ofï or removed, but that the label in the 
stem is safe from accidentai removal, and serves as a more perma- 
nent means of identifying the lamps. It has not been made to appear, 
however, that there was any difficulty in this respect with the largre 
number of lamps supplied with external Edison labels; and it does 
not appear what inducement there would be to ordinary users or 
sellers of the lamps to remove a "G. E." label if it were afHxed to 
the outside. There certainly is ground for thinking that the com- 
plainant, in locating its label in this novel position, had in mind re- 
movals in the course of the remaking of lamps, rather than in the 
ordinary course of trade. Upon the présent affidavits I should hesi- 
tate very much before arriving at a conclusion that the motive of the 
complainant was merely the ordinary motive of giving notice to a 
purchaser that the article is the original product of the maker. 

The complainant's affidavits point out the fact that other manufac- 
turers of lamps besides the General Electric Company hâve adopted 
the practice of placing a label in the stem of the lamp. Of course, if 
manufacturers generally adopt this expédient, the business of remak- 
ing and refilling lamps may be much impaired, if not destroyed. If 
we apply to the présent case the doctrine of the bottle cases, which 
hold that a bottle into which is blown the trade-mark of the original 
bottier cannot be vised by another bottier of the same class of goods, 
even though he afifixes labels indicating that he is the manufacturer, 
there seems reason to beHeve that the défendants' business will be im- 
paired. In ordinary cases of refilling bottles or packages there is a 
presumption that such a use has a deceptive tendency, and the courts 
therefore do not require actual évidence of déception. It is this doc- 
trine which the complainant invokes in this case: that the article 
contains its trade-mark, and that to put it out without a complète ob- 
litération of this mark would necessarily hâve a deceptive tendency. 

I think, however, there is a very clear distinction between the prés- 
ent case and the ordinary bottle case, where there is usually no excuse 
or justification for an act which may tend to the déception of the public 
and to the infringement of the good will of the original bottier. Tht 
market is full of bottles without the spécial trade-mark. Hère we find 
that there has grown up a peculiar business, and a legitimate business, 
which is useful to the public, as is shown by the reduced price of an 
fclectric lamp ; a business started in good faith, and an example of one 
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of those collatéral developments along the line of electrical progress. 
The utilization of by-products and saving of waste is a legitimate 
business, which should be encouraged. Courts which would be quick 
to enjoin ah unnecessary use of a box or bottle bearing another's 
trade-mark Mvould be slow to destroy a legitimate and useful business 
by the extension of the law of trade-marks beyond its proper sphère. 

What the complainant seeks to protect is not a trade-mark sim- 
pliciter, but a tràde-mark so disposed as to prevent or hinder the re- 
making of lamps, and compétition based upon the use of the burned-out 
lamps. Courts of equity are bound to look to the substantial char- 
acter of proceedings, and will not suflfer the forms of law to be used to 
efïect an ulterior and unavowed object. If the question whether the 
complainant has a right to apply a trade-mark in such manner as to 
destroy the usefulness of the burned-out lamp, and thereby extmguish 
or monopolize the business of making over lamps, is to be decided by a 
court of equity, it should be upon full hearing and proof and full argu- 
ment. It may be that the complainant's exclusive property in the 
trade-mark is so extensive that the mark may be used properly to 
identify not only its trade product in the market, but its refuse manu- 
factures in the junk heap. It may be that, under some circumstances, 
a trade-mark remaining upon a worn-out manufacture is a legitimate 
means of recalling it to the complainant, and of inducing people to send 
it back to it for a small price because it is of no use elsewhere. Trade- 
marks blown into glass bottles, or stamped upon métal boxes, are 
doubtless more or less useful in this way. But there seems to be a 
substantial difiference between a mère réceptacle like a box or bottle 
and an electrical machine or apparatus like an electric lamp. A user 
of boxes or bottles has a large market to choose from, and can get 
articles free from the marks of others. A repairer or remaker of elec- 
tric lamps has no such choicer He can use only electric lamps. If the 
complainant, with the knowlèdge of the business of remaking lamps, 
has chosen to so apply its trade-iiiark as to prevent its removal in re- 
making lamps, we hâve then to consider whether it is entitled to the 
assistance of a court of equity to relieve it from the chance of a con- 
fusion of goods when it has voluntarily and without apparent necessity 
exposed itself to this chance. If the situation from which the com- 
plainant seeks relief is one of its own création, and if the aid of a court 
of equity is invoked merely as an' instrument for the accomplishment 
of a pièce of business strategy, whereby the complainant is to acquire 
for itself the profits of a business now in the hands of another, a court 
of equity might well refuse to become an active agent in such a trans- 
action. 

The complainant says that it does not want others to use its trade- 
mark ; but, with full knowlèdge of the way the business of remaking 
lamps is carried on, it puts its trade-mark in such a position that every 
remaker of lamps must use it, or be deprived of his business, or a por- 
tion of his profits. It is well settled that a man has not an unrestricted 
right to the use of his own name when damage to the established busi- 
ness of another will resuit, and upOn like principles a court of equity 
might regard the use of a trade-mark in a manner unnecessarily in- 
jurions to others as a bar to équitable relief. 
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To repeat : Upon a motion for preliminary injunction the complain- 
ant présents the ordinary case of a trade-mark applied to goods sold 
by the défendants which are not in substance the goods of the com- 
plainant. The défendants show facts from which, together with the 
facts admitted by the complainant, arises a serious doubt whether this 
is an ordinary trade-mark case, and a doubt whether the complainant 
has not voluntarily brought about a situation where the défendants are 
confronted on the one hand with a loss of a legitimate business or a 
diminution of the profits, and on the other hand with involuntardy 
selling goods with the complainant's trade-mark visible thereon. I 
hâve no doubt that the défendants would very much prefer to leave 
thèse trade-marks ofï if they could do so without substantial loss. 

I know of no case involving similar facts. The marked distinction 
between this case and the ordinary trade-mark case is that ordinarily 
the owner of the trade-mark is first in the field, while the défendant 
subsequently uses the mark of the complainant in such a way as to 
harm its owner, or to subject its owner to péril of harm. In the prés- 
ent case the défendants were first in the fîeld, and the trade-mark is so 
applied as to do them harm. The complainant does not claim unfair 
compétition of the défendants, but the usual state of things is reversed, 
and the défendants complain of unfair compétition, and of the use of 
a trade-mark in a manner unnecessarily injurions to them, as a part 
of an ingénions scheme whose éléments are a trade-mark, a novel 
location thereof which prevents removal, and an injunction to prevent 
the use of the article without a removal of the nonremovable trade- 
mark. It must be conceded, I think, that a manufacturer of goods is 
ordinarily under no obligation to competitors, and is entitled by con- 
tract or otherwise to prevent his worn-out articles from being made 
over and brought into compétition with his articles. Whether he can 
do this by a trade-mark, and whether a court of equity, upon the prés- 
ent bill, can aid him to do so, I am in doubt. It may be that upon a 
full investigation of the facts it will appear that the complainant's use 
of its trade-mark in its présent position is a natural use growing out of 
ordinary business considérations. If that fact be established, the 
doubts as to the complainant's title to relief would probably disappear. 
The complainant could hardly be required to forego an appropriate 
and proper application of its trade-mark merely for the reason that 
incidental business complications might resuit to the défendants. On 
the other hand, should it appear that the défendants' contention is well 
founded; that the peculiar use of this trade-mark was a mère device 
to place the défendants in a dilemma, and had no substantial relation 
to the ordinary uses of a trade-mark — there would then remain ques- 
tions of great importance and novelty, which should be decided only 
on final hearing. 

A further question suggests itself: That is, whether the bottle 
cases, which rigidly prohibit the use of bottles containing trade-marks, 
afiford a proper guide in case of an electric lamp, which is not a mère 
réceptacle for which substitutes are readily available, but a highly 
organized apparatus, for which there is no substitute. Certain pré- 
cautions might well be adjudged insufficient in the case of a bot- 
tle on the grôund that a défendant had no right to put himself in a 
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situation where précautions were necessary, while the same précau- 
tions of accompanying labels might be held sufficient in the case of 
an electric lamp on the ground thàt a défendant had done ail that, in 
the nature of the business, reasonably could be done, and because 
he had not unnecessarily placed himself in a position where précau- 
tions were necessary. See Coats v. Merrick Thread Co., 149 U. S. 
562, 13 Sup. Ct. 966, 37 L. Ed. 847. That the defenda' -s' trade- 
marks "Malden" and "Perfection" hâve become so weF known in 
the trade as to indicate clearly the origin of the défendants' lamps, 
and thereby practicaïly obliterate the évidence of origin ofifered by the 
complainant's mark within the leading-in tube, is not sufficiently es- 
tablished. It would seem entirely feasible for the défendants to afifix 
to the exterior of their lamps marks which would explicitly indicate 
the exact character of the goods, and which would not, as do the 
présent marks of the défendants, dépend upon trade knowledge for 
their signification. While I do not at présent décide that the de- 
fendants are under any légal obligation to change their labels, yet, in 
view of the suggestion of parties and counsel of their readiness to 
make ail reasonable efforts to avoid confusion of goods, it may not 
be inappropriate for a court to suggest the course which will tend to 
do this. 

Under ail the circumstances, I do not think that the complainant's 
right is so clear as to warrant the issuance of a preliminary injunction. 
In Browne on Trade-marks, § 465, it is said: 

"If the défendant show a bellef that he has a just défense, and is not a 
wlllf ul pirate, then the case should be one of évident mistake of law or 
tact, or both, In the défense Which he sets up, which will justify the festinum 
femedlum." 

That the défendants are not willful pirates, and are unwillingly put- 

l'rig forth lamps witli the complainant's label therein, seems clear. 

If they are in the wrong, it is merely for their failure to surrender 

their profits at the demand of one who stands strictly on its rights as 

an owner of property. 

There is much more in this case than in the ordinary trade-mark 
case. There is a question of the scope of the uses for which a trade- 
mark may be applied, and the question how far a court of chancery 
will lend its aid to relieve a complainant who has voluntarily forced 
the situation from which he seeks relief, or sufifer itself to become an 
instrument in mère business strategy. I express no opinion upon 
the merits of this controversy. It is by no means clear that the com- 
plainant has done more than it is legally and equitably justified in 
doing. On the other hand, I am not satisfîed that the défendants' 
case involves an évident mistake of law or fact. The case so far 
seems a doubtful one, justifying the refusai of a preliminary injunc- 
tion. It would haye been easy for the complainant to hâve avoided 
any risk of confusion of goods by so locating its "G. E." label that, 
like the Edison label, it could hâve been removed by the défendants. 
In choosing, for business reasons, to locate it within the inner tube, 
it voluntarily incurred the risk of confusion of goods, which is the 
basis of the présent action. With full knowledge it assumed a new 
risk of confusibù of goods, and the further risk of litigating novel 
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points of law. Under such circumstances, we think that a risk vol- 
untarily assumed before litigation may be continued until the rights 
of the parties are established on final hearing. 
Pétition denied. 



STEVENS LINEN WORKS v. WILLIAM & JOHN DON & CO. et al. 
(Circuit Court, S. D. New Yorlj. Pebruary 23, 1903.) 

1. Trade-Marks — Letters— Use to Indicate Quality. 

For many years a manufacturer of crash toweling used letters of the 
alphabet stamped or printed thereon to indicate quality and width, sonie 
eight or more letters being so used, each representing crash of a par- 
ticular grade and width. Held, that such use did not give him a trade- 
mark right in the letters so as to preclude their use for similar purposes 
by other manufacturers. 

S. Same— Unfair Compétition. 

The fact that a manufacturer of crash used the same letters of the 
alphabet as a marli thereon to indicate the grade and width of the goods 
as were used by a competitor older in the business does not constitute 
unfair compétition, where other distinctive labels and marks were used, 
and it does not appear that there was any intent to deceive purchasers 
as to the origin of the goods or that any one was so deceived. 

In Equity. This cause, which is to restrain the infringement of a 
trade-mark and unfair compétition, and seven others of like import 
were argued at the October term of this court, pursuant to a stipula- 
tion consolidating the eight causes and consenting that they be argued 
together as one cause. 

Joseph C. Clayton and Henry W. Williams, for complainant. 
George Wilcox, for défendants. 

COXE, Circuit Judge. The bill in case No. i allèges that the com- 
plainant's predecessor, in or before November, 1865, originated, de- 
vised and adopted a certain trade-mark for "crash" consisting of the 
letter A printed, stamped or otherwise afïixed upon said crash and that 
it has been used in the business ever since. The bill allèges further 
that the défendants hâve recently adopted and are using upon crash 
manufactured by them the letter A substantially identical in appearance 
with the complainant's trade-mark ; that this action of the défendants 
was for the purpose of defrauding, misleading, confusing and deceiving 
the public and was intended to depreciate the value of complainant's 
trade-mark, ail of which constituted unfair compétition in business. 
The demand for relief is for an injtmction and an accounting. 

The answer dénies ail the material allégations of the bill and allèges 
that the letter A was adopted by the complainant to indicate grade, 
quality and dimension and until the alleged trade-mark was registered, 
in May, 1900, complainant never made any claim to the contrary; 
that the letter A had been used by défendants for 20 years prior to the 
commencement of the suit to indicate grade, quality and dimension, 
and for no other purpose, and that this use was known to and acqui- 

Tf2. Unfair compétition, see notes to Scheuer v. Muller, 20 C. 0. A. 165; 
Lare v. Harper & Bros., 30 C. O. A. 376. 
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esced in by the complainant. The pleadings in the other suits are, 
mutatis mutandis, similar, the only substantial différence being that 
they relate to other letters of the alphabet. 

If a technical view were to be taken of the situation it might be 
said with considérable plausibility that in no event, in the circumstances 
developed hère, can a charge of unfair compétition be predicated of the 
use of thç letter A upon a single line of crash. The court under- 
stands, however, that the défendants' counsel consents that the contro- 
versv be considered as if ail the causes of action were united in a single 
bill.' 

There is no serions dispute regarding the principal facts. Over 30 
years ago the complainant's house adopted eight letters of the alpha- 
bet and stamped them upon eight distinct crashes, used for tovveling, 
manufactured by them. Over 20 years ago the défendants stamped 
similar letters upon similar crashes and hâve been doing so ever since. 
The complainant admits that it knew of thèse acts of the défendants 
several years before the actions were brought and the presumption is 
strong that it must hâve known of them for a much longer period, 
especially if their use, as claimed, had an injurious effect upon the sale 
of complainant's goods. 

Although only eight of the complainant's alleged trade-marks are 
involved it appears that it asserts ownership in seven additional letters 
of the alphabet. In 1888 it registered as a trade-mark an artistic de- 
sign for a label to be applied to its crash toweling ; so that, if its prés- 
ent contention be sustained, it will hâve sixteen distinct trade-marks 
to distinguish a single line of merchandise. 

The testimony is overwhelming that thèse letters indicate, and dur- 
ing ail the times in controversy hâve indicated, quality and dimension. 
Mr. Stevens, the président of the complainant, testifies that "the quality 
is designated by the letter, and I cannot tell you any better about the 
quality than by the letter. The letters which I hâve indicated as see- 
ing stamped upon the crash at the beginning indicated a width and 
a quality, and hâve ever since continued to represent a width and a 
quality." Other persons in authority in the complainant corporation 
testify to the same propositions. The sales cards issued to the trade 
show not only that this is the fact but that complainant so understood 
it and did not prétend that thèse letters indicated origin and ownership. 

Take, for instance, the card dated January 15, 1901, found at page 
181 of défendants' record, being a "Limited Net Price List of Stevens 
Crash." Opposite the letter A appear the figures "16 in. 7. 7%," under 
the words "Width," "Price. Brown. Bleached," respectively ; indi- 
cating that A crash is 16 inches wide and costs 7 cents per yard if 
brown and 7^ cents per yard if bleached. 

There is other évidence tending to show that for over 50 years let- 
ters hâve been used to designate the différent grades of crash. In- 
deed, it is difïicult to perceive how this could be otherwise. 

When it is remembered that there are at least 15 différent grades of 
crash toweling, what more natural than that they should be distin- 
guished by letters or figures ? But when it appears, further, that figures 
had already been appropriated to indicate length, it would seem that 
there was no simple and sensible system of désignation left except to 
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use the letters of the alphabet. If one manufacturer may appropriate 
ail the letters and another ail the digits it is manifest that it will require 
more than ordinary intelligence for remaining manufacturers to pré- 
sent their goods intelligently to the trade. 

The court has been unable to find a case where a trade-mark in a 
letter, much less in eight letters, has been sustained in circumstances 
like those appearing in the présent litigation. Trade-marks in letters, 
and figures, usually in arbitrary combination, hâve in rare instances 
been upheld, but never in cases where the letters and figures were 
originally adopted for the primary object of indicating class, grade, 
style or quality. Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 
537, II Sup. Ct. 396, 34 L. Ed. 997; Deering Harvester Co. v. Whit- 
man Co., 33 C. C. A. 558, 91 Fed. 376, and cases cited. 

The bill cannot be sustained upon the theory of unfair compétition 
in trade. It must be admitted that there is a growing tendency in the 
courts to push this doctrine beyond what this court believes to be 
reasonable limits, and to introduce a spirit of paternalism into the 
administration of equity jurisprudence beyond the scope of its legiti- 
mate authority. The essence of the action is fraud, which hère, as 
everywhere, should be proved and not inferred from every trivial and 
inconsequential similarity. Where two parties are engaged in selling 
goods of the same class it is inévitable that the compétition will pro- 
duce friction and that the agents of each in their zeal to secure cus- 
tomers will indulge in exaggerated laudation of their own goods and 
dépréciation of the goods of their rivais. This is well understood and 
discounted by ail who hâve the least familiarity with the customs of 
trade and should furnish 110 basis for the intervention of a court of 
equity. In the case at bar there is no évidence of fraud. 

There can be no dispute that the défendants were at liberty to make 
the crash in question, and that they had the légal right to indicate the 
quality by the use of letters. What then is the accusation against 
them ? There is no prêteuse that they hâve sold any of their crash as 
the complainant's crash or that any buyer has been deceived or misled. 
Attached to the complainant's goods is the trade-mark label with the 
words "Stevens Crash 1846" prominently printed thereon. The words 
"Stevens Linen Works" are stamped on the goods in large blue letters. 
On the other hand, the défendants' goods hâve a distinctive label on 
which the words "Absorbent Crash" is prominently printed and on 
every pièce of crash sent to this country the words "Made in Great 
Britain," or "Made in Scotland" are stamped. No one with his facul- 
ties in a normal condition could possibly mistake the one for the other. 

Two witnesses called by the complainant were asked if they should 
receive an order for crash, simply designating the letter and not 
the manufacturer, how they would fill it. They answered that they 
would send the Stevens crash. They did not prétend that they, or 
any one else, had ever received such an order and it is plain that they 
answered as they did because they dealt principally in the Stevens crash 
which was popular in their communities. But giving to the answers 
their full significance it is not easy to see how they establish fraud or 
déception or the existence of any confusion in the goods. If the an- 
swers had been that the order would hâve been filled by the défend- 
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ants' crash, or by either complainant's or défendants' indiscriminately, 
there might be more plausibility in the contention. 

The complainant is surely not injured by an understanding which in- 
duces dealers to fill ail orders of a gênerai character with the Stevens 
goods. There is no évidence that the complainant's business has been 
injured; on the contrary it has, apparently, increased steadily. In 
1866 the production was 4,000,000 yards annually and at the présent 
time it is more than I2,cxx),ooo yards annually. 

The défendants' house has been engaged in business longer than 
that of the complainant and has achieved a deserved réputation for fair 
and honorable business dealing. It is quite improbable that such men 
would enter upon a course of petty déception and the court is unable 
to find any proof to sustain the charge. 

The language of the Chief Justice in Lawrence Mfg. Co. v. Ten- 
nessee Mfg. Co., supra, sçems pecuHarly applicable to the présent 
Htigation. He says, page 551, 138 U. S., and page 402, 11 Sup. Ct., 
34 L. Ed. 997: 

"But the decèitful représentation or perfldious dealing must be made out 
or be clearly inferable from the circumstances. If, in this case, the letters 
LL formed an important part of plaintifPs label, and the défendant had 
used them in such a way and under such circumstances as to amount to a 
false représentation, whlch enabled It to sell and it did sell Its goods as 
those of the plaintiff, and this without plaintifC's consent or acqtiiescence, 
then plaintiff might obtain relief within the principle of the casçs just cited. 
But there is no such state of facts hère. The brands are entirely dissimilar 
in appearance, and the letters ha;Te for years been understood generally as 
Bignifying grade or quality, and been so used by différent manufacturers. 
and there is no proof justifying the inference of fraudulent intent, or of 
déception praçticed on the plaintiff or on the public." 

It is, of course, unnecessary to discusS the défense of lâches. 
The bills are dismissed, but as the cases hâve been tried together the 
défendants are entitled to but one bill of costs. 



KELLOGG SWITOHBOAED & SUPPLY CO. y. QLEN TELEPHONE 

CD. et al. 

(Circuit Court, N. D. New York. March 9, 1903.) 

No. 6,950. 

1. DisMissAL — Epfbot of Order Dibmisbinq AT Complainant's Costs — 
Waivbr of Ibregulabity. 

An order, entered ex parte on complainant's motion dismissing a bill 
for infringement of a patent "at complainant's costs," without préjudice 
to the rlgiit of complainant to commence a suit for infringement of a 
reissued patent, obtainéd by complainant pending the suit by surrender 
of the patent sued on, is not conditional on the payment ôf the costs. nor 
is It vold; if Irregular because granted without notice, the only remedy 
of défendant is by motion' to set it aside, in the absence of which the ir- 
regularity is waived. 

a. Samb— D18MISSAL WiTscuT Préjudice— Effect of Failueb to Pat Costs. 
. Under Code Civ. Proc. N. Y. § 779, by rule made applicable to the 
procédure in the Circuit Court qî the tînlted States in the Northern Dis- 
trict of New York, and whieh providës that when costs directed to be 
paid by an order, which fixes no time for their payment, are not paid 
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wlthin 10 days, ail proceedings on the part of the party required to pay 
the same are stayed wlthout further direction of the court until tlie pay- 
ment tliereof, an order of a Circuit Court dismissing a bill at complain- 
ant's costs, without préjudice to a new suit, does not prevent complainant 
from commencing a new suit at once before tlie costs are paid, tlie only 
effect of the nonpayment of the costs in the former suit being to stay 
the second suit if they are not paid within 10 days. 

In Equity. On plea. 

On the 17th day of March, 1902, the complainant, Kellogg Switchboard & 
Supply Company, an Illinois corporation, flled in this court its bill of com- 
plaint agalnst the défendants therein, Glen Téléphone Company, a domestic 
corporation, and J, S. G. Edwards, E. D. Parkhurst, and Howard A. De 
Graff, its président, secretary, and treasurer, respectively, alleging, witli ail 
necessary and pertinent statements, an infringement by défendant cômpany 
of letters patent numbered 689,953, dated December 31, 1901, being a patent 
relating to the opération of the téléphone System, with the usual demands for 
judgment, etc., in such cases. July 7, 1902, the défendants flled thelr answer 
to such bill of complaint, and August 4, 1902, the complainants filed their rep- 
lication. After the commencement of sald action, and during its pendency, 
the complainants surrendered their letters patent, No. 689,953, having filed an 
application for reissue on the 17th day of June, 1902, and obtalned re;ssued 
letters patent, numbered 12,031, dated September 16, 1902, being, of course, 
for same invention. On the 26th day of September, 1902, the complainants 
applied to and obtalned from Judge Coxe, ex parte, an order of whieh the 
foUowing is a copy: 

"United States Circuit Court, Northern District of New York. 

"Kellogg Switchboard & Supply Co. v. Glen Téléphone Company, J. S. G. 

Edwards, E. D. Parkhurst, and Howard De GrafC. In Equity. No. 6,929. 

Patent No. 689,953. 

"Upon motion of complainant in the above-entitled cause, and it appearing 
that the letters patent forming the basis of the above-entitled cause hâve 
been surrendered, and reissued letters patent No. 12,031 hâve been granted in 
lieu thereof, it is ordered that the bill of complaint herein be, and the same 
hereby is, dismissed at complainant's costs, without préjudice to the right 
of complainant herein to commence and maintain a suit or suits agalnst the 
défendants herein, or either of them, for infringement of said reissued letters 
patent No. 12,031. ALFRED C. COXE, U. S. J." 

It will be noted that this order recites the surrender of the original patent 
and the reissue, and dismisses the complainant's bill, "at its cost," without 
préjudice to the right of said complainant to commence and maintain a suit 
or suits agalnst said défendants, or either of them, for infringement of said 
letters patent No. 12,031. On the same day, September 26, 1902, said com- 
plainant, without a taxation or payment of défendants' costs, filed a bill of 
complaint against the said défendant Glen Téléphone Company and J. S. G. 
Edwards, its président, alleging infringement of said reissued letters patent 
No. 12,031, with usual allégations and demand for relief, the alleged causes 
of action being substantlally identical, except that in the last case the in- 
fringement alleged is of reissued letters patent No. 12,031, instead of an in- 
fringement of the original. Thèse several matters are presented by plea in 
bar to complainant's présent bill, and défendants demand judgment whether 
they shall be put to make any further or other answer to such bill of com- 
plaint herein, and pray to be hence dismissed, with their costs and charges 
in this behalf sustained. The complainant files an affidavit, with exhlbits, 
showlng that September 29, 1902, the défendants were notifled of the entry 
of the order of discontinuance and of the fillng of the new bill; that the 
last of October, 1902, défendants were requested to tax thelr costs, complain- 
ant offering to pay same; and that subsequently the complainant sent à 
money order for such costs as its soliciter supposed the défendants entitled 
to, same not having been taxed. The défendants clalm that the order having 
been granted ex parte, and at "complainant's costs," and such costs not hav- 
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ing been' pald, the flrst action, being for the same cause Of action (It is 
claimed), Is still pendlng, and Is a bar to the présent action. 

Bradley & Fuller and Jones & Addington, for complainant. 
Seward Davis, for défendants. 

RAY, District Judge (after stating the facts). Assuming that this 
action is between the same parties (not strictly true, yet true in etïect), 
and for the same cause and purpose, the présent suit being for an al- 
leged infringement of reissued letters patent, and the former action 
for alleged infringement (the same acts at same dates) of the original 
letters patent, the question is whether or not the order of Judge 
Coxe is efifective prior to the payment of défendants' costs. If not 
effective, is such order a nuUity, or one that may be invoked for the 
purpose of staying the further prosecution of the présent action until 
the costs of the former action are paid? 

It will be observed that the order of dismissal does not make the 
payment of costs a condition of dismissal, but states that the action 
"is d^smissed at complainant's costs" ; that is, the défendants recover 
costs, but the action was not dismissed "on payment of costs," or ou 
condition that the costs of the former action are paid. 

In White v. Smith, 4 Hill, 166, it was held: 

"A suit havlng been commenced and an attorney employed for tlie défend- 
ants, the plaintiff, before receivlng notice of retainer, entered a rule to dis- 
continue, and commenced a second suit against the défendants for the same 
cause, to whlch they pleaded the pendency of the flrst suit in abatement. 
Held that, the plaintiff having omitted to pay the costs of the flrst suit, the 
rule for dlscontinuance was a nulllty and formed no answer to the plea. Had 
the plaintiff, in receivlng the plea in abatement and before replylng, paid the 
costs of the flrst suit, the payment would hâve related back to the time the 
rule for dlscontinuance was entered, and thus rendered it effectuai." 

On appeal (Smith v. White, 7 Hill, 520) it was held, modifying the 
first décision: 

"A suit having been commenced and an attorney employed by the défend- 
ants, the plaintiff, before recelving notice of retainer, entered a rule for dls- 
continuance, without paying or tendering any costs, and commenced a second 
suit against défendants for the same cause, to whlch they pleaded the pend- 
ency of the first suit in abatement. Held, that the défendants, not having 
appeared in the flrst suit until after the second was commenced, were not 
entitled to costs, and that tlie rule formed an answer to the plea; otherwise 
had the défendants appeared in the flrst suit before the entry of the rule for 
dlscontinuance." 

It will be noted that the efïect of the first décision was that the order 
of dlscontinuance was not a nullity, but operated only as a stay of 
the second suit until the costs of the first were paid. 

In James v. Delevan, 7 Wend. 512, held: 

"A rule for discontinuance, after appearance, Is effectuai without payment 
of defendant's costs; and if such costs, when taxed, are not paid, the de- 
fendant may proceed in the suit notwithstanding the rule for dlscontinuance, 
and is not bound to make up a record of dlscontinuance and coUect hi.s costs, 
as on a judgment of npn pros." 

In Daniell's Chancery Pleading and Practice (6th Amer. Ed.) p. 
791, the rule is thus stated : 



KELLOGG SWITCHBOABD & SUPPLT CO. V. GLEN TEL. CO. ITT 

"Where a plaintiff has made a default in payment of the eosts of a former 
suit against ttie same défendant, or the person wtiom he represents, for tlie 
same purpose, the défendant may obtain an order, on motion, with notice to 
the plaintlfC, staying ail further proceedings until the plaintifE has paid sueh 
costs; and where, after great delay, the costs still continue unpaid, the court 
will order the plaintiff to pay them within a limited time, or, in default, that 
the second bill stand dismissed." 

Pikett V. Loggon, 5 Ves. 706; Altree v. Hordern, 5 Beav. 623- 
628; 7 Jur. 247; Lautour v. Holcombe, 10 Beav. 256; Spires v. 
Sewell, 5 Sim. 193; Long v. Storie, 13 Jur. 1091 ; Sprye v. Reynell, 
I De G., M. & G. 712. 

This is the effect of the rule now incorporated in the Code of Civil 
Procédure of the state of New York, and which controls this case, as 
we shall see. 

In 8 Paige, 81, note, the rule is thus "stated: 

"Where the complainant enters a common order to dismiss his bill upou 
payment of costs, the order is conditional; and if he commences another suit 
before such costs are paid, or at least before payment thereof has been ten- 
dered, the pendency of the former suit may be pleaded in abatement of such 
new suit. Saxton v. Stowell, 11 Paige, 526; Simpson v. Brewster, 9 Paige, 
246. But where the complainant enters an absolute order to dlsmiss his bill, 
with costs to be paid to the défendants, the défendants may treat it as a valid 
decree, and may proceed to coUect their costs thereon, as if such a decree had 
been entered by order of the court, or they may treat it as irregularly entered, 
and may apply and hâve it set aside on that ground." 

In the case at bar, the complainant applied to Judge Coxe for an 
order dismissing the bill of complaint on a showing that during the 
pendency of the action he had surrendered the letters patent sued on 
and obtained a reissue, and the order was made without préjudice to 
a new suit for infringement of the reissued patent. The prior action 
was dismissed "at complainant's costs," which means with costs to 
the défendants to be recovered of the complainant in the usual course. 
The dismissal was not conditional. If défendants were not satisiîed 
with this order, they should hâve moved to set it aside or for a modifi- 
cation thereof. It appears from the affidavit of W. Clyde Jones and 
the letters annexed that, so soon as the complainant's attention was 
called to the matter of costs, it asked for a statement of the amount 
and ofïered to pay same, and, no statement having been rendered, 
later tendered by money order such costs as it supposed the défend- 
ants entitled to. This practice is not strictly correct, but it demon- 
strates the inequity of applying a harsh rule. The true remedy of 
défendants in this case would seem to be to move for a stay of ail 
furthér proceedings in this action until the costs of the former actions 
are paid. 

The rules of the Circuit Court of the Northern District of New 
York provide: 

"Rule 5. In cases not provided for by the rules of this court, the rules of the 
District Court of the Northern District of New York, so far as the same are 
in their nature applicable, are to be considered as rules of this court." 

The rules of the District Court of the Northern District of New 
York provide : 

"Rule 83. In ail cases not provided for by the rules of this court or by law 
the practice of the Suprême Court of this state, as preserlbed by the Re-vised 
121 F.— 12 
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Statutes of this state ànd by the miles of the said court, shall regulate the 
practîce lii thls court, so far as the same may be applicable." 

On this sûbject, section' 779 of the Code of Civil Procédure of the 
State of New York provides as follows : 

"Where costs of a motion, or any other sum of money, direeted by an order 
to be paid, are not paid within the tlme flxed for that purpose by tbe order, 
or If no time Is so flxed witliln ten days after service of a copy of the order, 
due • • * exécution • *. * may be issued, * * * and ail proceed- 
ings on the part of the party requlred to pay same, exçept to review or vacate 
the order, are stayed without further direction of the court untll the pay ment 
thereof." 

In this case no time was fixed by the order dismissing tlie former 
action for the payment of the costs of that action, and the complain- 
ant had 10 days at least in which to pay them befqre being stayed; 
it could not be in default before that time had elapsed. The stay 
does not operate until default in payment, and therefore not until 10 
days from the service of the order of the time fîxed in that order. 
Pettibone V. Drakeford, i How. Prac.,(N. S.) 141; Marks v. King, 
13 Abb. N. C. 374. 

The ordër was without préjudice to the bringing of another action 
on reissued létters patent No. 12,031, and anothér action was at once 
commenced, not in violation of, but by express authority of/ the order 
of the court. The complainant notified défendants of the order, called 
on them for a statenient of their costs, and stated their readiness to 
pay same. It was the duty of défendants to furnish. such statement 
or procure them to be taxed. 

It has been expressly adjudicated by the Court of Appeals of the 
state of New York that the nonpâyment of motion coSts awarded 
in a former action does not prevent the bringing of a second action 
for the same cause, the only efifect being to stay proteedings in the 
second action/ Wessels et al. v. Boettcher, 142 N. Y. 212, 36 N. E. 
883. In that case plaintiflfs brought an action as assignées of'the 
claim set foi-th in the complâint. The assignors had previously 
brought suit thereon and bbtained an attachment, which was vacated 
on motion, "with costs," and before such costs were paid tlie second 
action was brought by the assignées bf the demand. The défend- 
ants in thé second action claimed the plaintifïs were stayed (section 
779, Code Civ. Proc.) from bringing the action, such cOSts not havîng 
been paid, and that ail proceedings were not mere'ly voidâble, but 
void; citing MacWhinnié v. Cameron, 19 Civ. PrôC. R. 168, 11 N. 
Y. Supp. 20; ■ Gardenier v. Èldrèd, 21 'Civ. Proc. R. 221, 15 N. Y. 
Supp. 819; Barton v. Speis, 73 N. Y. 133. But the Court of Ap- 
peals heldothèrwise, and said: * 

"The stay of proceedings, under section 779 of the Code, has no sùch efCect, 
and does not déprive the court of juMsdlction when set in motion by the 
party resting nnd'er the stay. Thé only effeCt iS to render the proceedings ir- 
regular, and when brought to thé attention of the court the party violating 
the stay will be dealt A^lth as may be proper." . 

See, also, Fuller v. Read, 15 How. Prac. 236; Jackson v. Edwards, 
I Cow. 138!; Grifïin v. R. L. C. M. A., 26 Hun, 314; Baylies' Trial 
Pfac.,'82, 84', arid casés cited. 
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This is the settled rule under the Code of Civil Procédure (New 
York) conceded to apply in this case. It is not necessary to go into 
other adjudications on the same subject. Barton v. Spies, 73 N. Y. 
133, is not in conflict with, but in confirmation of, thèse views. 

The first action did not die with the surrender of the letters pat- 
ent for reissue, although the cause of action therein was by such sur- 
render extinguished. The action until dismissed was pending. It is 
not necessary to the pendency of an action that the complainant hâve 
a cause of action. It may be that the order of dismissal was irregu- 
lar; that the order should only hâve been made on notice to the 
défendants ; but, if so, the order was not void, only irregular, and if 
the défendants objected to the same for want of notice they should 
hâve moved to set it aside. It will not do to hold that orders of the 
court, irregularly obtained, are void. Such orders, if not objected 
to (in the absence of a rule or statute to the contrary), are acquiesced 
in, and the irregularity waived. This is a rule of common sensé as 
well as of law and practice. It follows that no discussion need be 
had of the question whether the causes of action in this and the former 
suit are the same. 

The plea of the défendants must be overruled, and it is so ordered. 



DTJEHAM PAPER CO. et al. v. SEABOAED KNITTING MILLS. 

(District Court, E. D. North Carolina. February 28, 1903.) 

1. Bankruptct — Pétition— Présentation— RiGHTS op Crkditous— Estopi-el. 
Where a créditer partlcipated in a gênerai assignment by tUe debtor 
under state assignment laws, he Is estopped from subsequently flling or 
becomlng a party to an Involuntary bankruptcy pétition to avoid tlie as- 
signaient. 

In Bankruptcy. 

Victor S. Bryant, for petitioning creditors. 
Jas. H. Pou, for bankrupt. 

PURNELL, District Judge. A pétition asking for an adjudica- 
tion in bankruptcy of the Seaboard Knitting Mills was filed, alleging, 
as the act of bankruptcy, a gênerai assignment. The answer admits 
the assignment, made nearly four months before the fiHng of the 
pétition, and that the corporation is insolvent. As a défense the 
answer allèges petitioners hâve fîled their verified claims with the 
clerk of the superior court, as required by the state assignment law, 
and permitted the property to be sold and a large part of the pro- 
ceeds disbursed; hence hâve made themselves parties to the assign- 
ment, acquiesced therein, and are estopped from joining in a pétition 
to hâve défendant corporation adjudged a bankrupt. The material 
allégations of the answer are proved by letters and exhibits filed 
therewith and not denied. 

In a proceeding, the facts of which were very similar, almost iden- 
tical, with those hère presented (Simonson v. Sinsheimer, 37 C. C. A. 
337) 95 I*"ed. 948), Judge Taft, delivering the opinion of the Circuit 
Court of Appeals of the Sixth Circuit, held : 
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"Where a debtor makés a gênerai assignment for the beneflt of his cred- 
Itors, and Judiclal proceedlngs are instltuted to enforce and carry ont the as- 
signment, creditors who, on bèing made parties to such proceedlngs, do net 
repudlate the assignaient, nor begln proceedlngs In bankruptcy, but file tbeir 
clalms under the assignaient, and participa te in the administration of the 
estate, and suffer the assignée to sell the property and collect the proceeds, 
involving a delay of several months,;and the Incurring of costs and expensen, 
are estopped thereafter to file a pétition in Involuntary bankruptcy against tho 
assigner, based solely on the ground of the assignaient." 

There are other décisions to the same effect. The reasoning and 
authoritîes cited seem to be conclusive. True, the Circuit Court of 
Appeals of the Seventh Circuit, in In re Théodore E. Curtis et al. 
2 Am. B, R. 226, 94 Fed. 630, held, under somewhat sirailar circum- 
stances, the petitioners were not estopped; but the distinction Hes 
in the fact that in the latter case the petitioning creditors had simply 
filed their daims as required by the state law, but had not by any 
other act assented to or participated in or made themselves parties to 
the assignment complained of as an act of bankruptcy. 

A gênerai assignment is per se an act of bankruptcy, and ipso facto 
void under the bankrupt act on the filing of a pétition, but a petitioner 
who participâtes in, receives benefit under, or assents to a gênerai 
assignment, valid under the laws of the state, is estopped from after- 
wards filing. or becoming a party to a pétition in bankruptcy to avoid 
such assignment. 

It is therefore ordered that the pétition herein be dismissed. 



UNITED STATES v. ROSENBLUM. 

(Circuit Court, S. D. New York. March 9, 1903.) 

1. Mails— Lotteribs—Prizes—Advertisement—Constkuction. 

A circular ofCering prizes to persons who should estimate nearest to 
the number of cigarettes on whlch tax is pald durlng a certain month, 
as shown by the total sales of stamps by the United States Internai 
Revenue Department during that month, each estimate to be aecompanied 
by 10 cigarette coupons inclosed In boxes of a particular brand of cig- 
arettes, Is not a lottery wlthin Rev. St. f 3894, amended 1 Supp. Rev. St. 
803 [U. a Comp. St. 1901, p. 2659], prohibiting the sendiUg of any lot- 
tery, etc., through the mails. 

Henry L. Burnett, U. S. Atty., and William S. Bail, Asst. U. S. 
Atty. 

Ingraham, Root & Massey and Harrison J. Barrett, for défendant. 

THOMAS, District Judge. The information charges that one 
Rosenblum, président of a corporation known as "Mozle Brothers," 
has violated section 3894, Rev. St., as amended i Supp. Rev. St. 803 
[U. S. Comp. St. 1901, p. 2659], which, so far as hère involved, is as 
follows : 

"No letter, posta) card or circular, concerning any lottery, so-cailed gift- 
concert, or other siiuilar enterprise, ofCerlng prizes dépendent upon lot or 

IT 1. Nonmailable matter relating to lotteries, see note to ïimmons v. U. S.. 
SO C. C. A. 90. 
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chance • • * shall be earried in the mail or dellvered at or through any 
post office or brandi thereof, or by any letter-carrier." 

The brief of the government states : 

"The question seems to be whether or not the sendlng out of the circular is 
an enterprise offerlng prizes dépendent upon lot or chance." 

The circular in question is as foUows : 

"Mozle Bros., 
tout.] "Makers of Highest Grade Turkish Clgarettea [Out.] 

Possible. 

"How many paper-wrapped cigarettes will the United States Internai Rev- 
enue Department coUoct taxes on during the month of October, 1902? 

"$250.00 wlll be given to the persons whose estimâtes are nearest to the 
number of cigarettes — ail kinds of paper-wrapped cigarettes (no matter what 
rate of tax they pay)— ou which tax is paid during the month of October, 
1902, as shown by the total sales of stamps made by the United States In- 
ternai Revenue Department during October, 1902. 

"Distribution will be made in cash as follows: 

To the person estimating tlie closest $ 50 00 

To the two persons whose estimâtes are next closest, !P25 each... .50 00 

To the five persons -whose estimâtes are next closest, .$10 each. ... 50 00 

To the ten persons whose estimâtes are next closest, $5 each 50 00 

To the fifty persons whose estimâtes are next closest, $1 each. ... 50 00 



Total ¥250 00 

"In order to entltle you to make an estimate, your cstimate must be ac- 
companied by ten Mozle Bros, cigarette coupons (which will be hereafter 
packed with Mozle and Turkish Run cigarettes, and are themselves valuable 
for présents), and you are entitled to make one estimate for each ten Mozle 
Bros, cigarette coupons sent In. By sendlng in Mozle Bros." cigarette coupons, 
in order to participate in this contest, you do not giye up the value of thèse 
coupons as indicated on thelr faces. 

"As information which may be of value in maklng estimâtes, the number 
of cigarettes for which stamps were purchased appears below: In October, 
1900, 242,164,790 cigarettes; in October, 1901, 221,633,840 cigarettes; in Janu- 
ary, 1902, 229,214,905 cigarettes; in February, 1902, 133,864,390 cigarettes; in 
March, 1902. 162,376,975 cigarettes; in April, 1902, 208,278,240 cigarettes; in 
May, 1902, 259,334,000 cigarettes. 

"In case of tie estimâtes, the amount ofCered will be divided equally among 
those entitled to it. Distribution of the awards wlll be made as soon after 
November Ist, 1902, as the figures are obtainable from the Internai Revenue 
Department of the United States. $250, to make good this ofCer, lias been 
thls day deposited with the llth Ward Bank. New York City. 

"Write your full name and street address, plainly, on package containing 
coupons. The postage charges on the packages must be fully prepaid in order 
for your estimate to participate. 

"AU estimâtes under this offer, together with the coupon, must be for- 
warded before October Ist, 1902, to Mozle Bros., 104 Second Avenue, New 
York City. Mozle Bros." 

The question whether such an enterprise is dépendent upon lot 
or chance was, upon similar states of fact, answered in the négative 
by Attorneys General Miller, Griggs, and Knox, and the ruling has 
been followed in numerous cases by the Assistant Attorneys General 
for the Post Office Department, to wit, by Assistant Attorney General 
Tyner in 1898, 1901, and 1902, and Assistant Attorney General 
Christiancy on two occasions in 1901. Of course, the original opinion 
of Attorney General Miller furnished a précèdent for the guidance of 
the department of justice, and was observed by the assistants connected 
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with the Post Office Department. 'Such ruling is in accordance with 
the décisions in this country and England, with the single exception of 
Hudelson v. The State, 94 Ind. 426, 48 Am. Rep. 171. Such décisions 
are Hall v. Cox [1899] L. R. i Q. B. 198; Regina v. Dodds, 4 Ont. 
Rep. 390; Regina v. Jamieson, 7 Ont. Rep. 149; Dunham v. St. 
Croix Soap Mfg. Co., 34 N. B. 245; Stevens v. Cincinnati Enquirer 
Co. (Super. Ct. Cin., Ohio; 1903), 28 Ohio Law Bul. 235. The de- 
fendant also relies upon the décisions to the effect that the oiïer by a 
newspaper of a prize to the person who should name winning hors es 
in a given race is not a lottery, Caminada v. Hulton, 60 L. ]■ (M. C.j 
N. S. 116 (1891); Stoddartv. Sagar,[i89s] I;. R. 2 Q. B. 474; The 
défendant also invokes the cases relating to pools on horse races, to 
wit, Pèople V. Reilly, 50 Mich. 384, 15 N. W. 520, 45 Am: Rep. 47; 
Reilly v. Gray, y? Hun, 406, 28 N. Y. Supp. 811 ; People v. Fallon, 152 
N. Y. 12, 46 N. E. 296, 37 1. R. A. 227, 57 Am. St. Rep. 492. 

The supporting décisions first cited proceed upon the conception 
that "a lottery is a scheme by which some resuit is reached, by some 
action or means taken, and in which resuit man's choice or will has 
no part, nor can human reason, foresight, sagacity, or design enable 
him to know or détermine such resuit until the same has been accom- 
plished" (People v. Elliott [Mich.] 41 N. W. 916, 3 L. R. A. 405, 
16 Am. St, Rep. 640) ; or, as stated by Smith, ]., in Hall v. Cox, supra, 
"that, to constitute a lottery, it must be a matter depending entirely 
upon chance"; and that in enterprises similar to that involved in the 
action at bar, skill and judgment, based upon expérience, knowledge, 
or ascertainment. of facts related to the problem to be solved, are 
eiifective éléments in the winning of the prizes. Thèse cases are dis- 
tinguished from Barclay v. Pearson [1893] L. R. 2 Ch. 154, where 
the scheme ofïered a prize to the person supplying the correct word 
omitted from a given sentence, which word had been selected arbi- 
trarily by the promoter of the entefprise ; and Hall v. Macwilliam, 65 
[. P. 742 (King's Bench), where the award was dépendent upon the 
guessing of certain spots in the newspaper, which had previously been 
selected arbitrarily, wherein it was considered that skill and judgment 
could play no part. 

The question in this case is hot, what does the maintenance of good 
morals demand, but what does the statute mean, and do the facts bring 
the présent case within it? Ordinary respect for the opinion of three 
Attorneys Général of the United States, and for the gênerai carrent 
of authority in this country and England, should influence a trial court 
in the same direction. But independent considération leads to the 
same resuit. 

Each person pays to the author of the enterprise a sum of money 
for the privilège of competing for a prize offered by the latter, which 
prize is possibly, and perhaps presumptively, but not necessariiy^ paid 
from the gênerai fund created by ail the contributors. The contest is 
to détermine who of the contributors can state with the greatest 
accuracy a fact only determinable with niathematical accuracy in the 
future, to wit, the number of cigarettes on which tax will be paid dur- 
ing a specified future month. The aggregate dépends' largely upon 
^he total number of taxable cigarettes sold and prepared for sale, and 
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is assumed to be represented by the sales of revenue stamps during the 
month. In short, the number of stamps sold by the Internai Revenue 
Department during the month for the purpose of meeting taxes on 
cigarettes is the fact to be ascertained. But the number of cigarettes 
sold, or so far made ready for sale as to demand stamps, is the chief 
underlying fact. This fact is no artificial nor arbitrary création. It 
will resuit from conditions known in tlieir gênerai nature, such as 
the abundance or scarcity of the product of which the subjects of the 
tax are chiefiy composed, the conséquent price to the consumer, the 
présent extent and probable increase or decrease of the habit of using 
the article, and the stock customarily carried by manufacturers and 
dealers, of which some knowledge may be gained by économie statis- 
tics. Éach salient condition upon which the aggregate sale dépends 
is a subject of an intelligent study, that enables a skilled person to 
forecast the fact, with an accuracy in some palpable degree measured 
by his study and knowledge, and his skill in the use of such knowledge. 
It is quite unlikely that his study and inferences therefrom will be so 
thorough and accurate as to enable him to state the fact with mathe- 
matical correctness, nor does the enterprise demand this. He is re- 
quired only to state it with an accuracy greatqr than his fellow com- 
petitors. The fact is certain, in the sensé that it will exist, not because 
some person has secretly made it certain, but because there are recog- 
nized forces that will bring the sales to a certain limit, and a knowl- 
edge of thèse forces enables the contestants to approximate to their 
résultant. Assume that the figure l,ooo represents the fact. In the 
case of the lottery ,the number exists by a secret arbitrary sélection, 
and no intellectual exertion on the part of the competitors can ascer- 
tain it. If any person draw the prize, it is by reason of a coïncidence 
of numbers to which no one either intelligently contributes or seeks 
to contribute. The fact is not only beyond foreknowledge, but also 
beyond ail efifort at foretelling. The competitors idly await. The 
agencies that will cause a particular person to hold the concurring 
number exist, but are beyond human conception. No trace of them 
can be apprehended. Hence each contributor exposes his money to 
a hazard over which he can hâve no influence by the aid of intelligent 
sélection. The choice is not aided by knowledge ; it is not imperiled 
by ignorance. No competitor can assist or diminish his possibility 
of achievement. But enterprises like that at bar involve an économie 
fact somewhat similar and related to thùse of previous months and 
years, dépendent in an essential part upon well-known laws of tfade, 
production, consumption, habits of the people, and the hke. The fact 
grows from laws, and from conditions upon which such laws act, boih 
of which are to an extent known to some, and may be so knôwri to al!. 
After studying thèse laws and the subjects of their opération, each 
competitor, by the use of logical methods, is qualifîed to express a 
valuable judgment concerning the fact whereon the prize dépends. It 
is urged that certainty cannot be attained. Truth is usually in some 
obscurity, but in this case it can be pursued, and a nearer approach 
to it gained, by the means stated. It cannot be attained in any degree 
by a guess, which is a conclusion expressed either without knowledge 
or the use of knowledge, if that be possible. A mère guess can gain 
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only what chance brings. It is obvions that an arbîtrary sélection of 
a number by a competitor, or a guess, would be absolutely futile. The 
contestant who relied upon chance opinion, unaided by judgment, might 
win the prize, but such resuit would not accord with reasonable ex- 
pectation. Indeed, a guess proper could not be employed, as the data 
is furnished, which each mind would use intuitively or purposely, 
providently or carelessly, as a basis of judgment. But the mère fact 
that some might conclu'de indolently or rashly, or with whatever error 
or disregard of given and obtainable antécédent and présent data, 
does not make the solution of the problem a matter of chance, for the 
opportunity for a rational; judgment is at hand, if one hâve something 
of capacity and inclination to employ it. An opportunity is otïered 
to gain a prize by those paying for the privilège of competing. The 
task is that one competitor shall foretell with greater accuracy than 
his fellow contestants the efifect of conditions that hâve or may arise 
upon the consumption of tobacco in certain forms, and ail are supplied 
with certain information that will aid in shaping the judgments to be 
given. The results in previous months or years are furnished. 
Chance has no part in designating the récipient, except so far as ail 
judgments may be wrong by reason of unknown or improperly used 
data. ' 

In this independent discussion nothing is added to the amply illus- 
trated argument in previous décisions, upon whose authority there was 
inclination to base the présent détermination. However, so much has 
been repeated, in a somewhat différent form, for the purpose of stating 
simply the grounds of an obviously correct conclusion. 

The demurrer will be sustained. 



HBRMAN V. METROPOLITAN ST. ET. CO. 
(areult Court, S. D. New York. January 24, 1903.) 

1, Attornby and Client— Contingent Fées— Vaudity op Contract. 

A contract between plaintlff and hls attorney by whlch plaintiff agreed 
to pay the attorney 50 per cent, of any recovery for injuries to plaintiff, 
and, lu addition, to pay ail the disbursements, was unconscionable and 
vold. 

2. Same — Lien of Attorney^— Pbosecution of Suit after Settlement. 

Where, in an action for Injuries, plalntifC's attorney served notice 
of a lien for his compensation, and plalntifC settled the case with défend- 
ant, before trial, without the attorney's consent, whereupon the attor- 
ney contlnued the prosecutlon for his fées, and a verdict was rendered 
assessing plalntiflf's damages at $500, the attorney was entitled to recover 
from such amount the reasonable value of hls services aetually rendered, 
whereupon the balance of the recovery would be remitted. 

Henry L,. Franklin, for the motion. 
Henry A. Robinson, opposed. 

LACOMBE, Circuit Judge. This cause was tried after plaintiff 
had settled it with défendant, receiving a sum satisfactory to himself 

K 1. See CJbamperty and Maintenance, vol, 9, Cent Dig. § 26. 
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and executing a gênerai release, which was set up in a supplemental 
answer. The settlement and release was witllout notice to plaintiff's 
attorney, who had served notice of lien for his compensation. The 
jury found, in answer to spécifie questions, that défendant was neg- 
Hgent, that plaintiff was free from négligence, and that the amount 
of damage sustained by the plaintiff was $500. Testimony has since 
been taken to show for what amount the lien of plaintiff's attorney 
should be sustained. He undertook to prove that he had a contract 
with plaintiff for 50 per cent, of any recovery, the plaintiff to pay al! 
disbursements. The only évidence to support this proposition is his 
own testimony, which the plaintiff contradicts. The court is not 
satisfied that such a contract was made, but, if it were, it was so ut- 
terly unconscionable as to be void. Matter of Fitzsimons (Sup.) 79 
N. Y. Supp. 194. The action was to recover damages for injuries 
resulting from an ordinary street accident, a collision between a car 
and a truck. To constrain or persuade a client into agreeing to give 
half the recovery, and to pay ail the disbursements besides for pre- 
paring and trying such a case, is an abuse of confidence, which, in 
the language of the case cited, "it would not be in the interest of public 
policy or professional ethics" to approve. 

The services actually rendered seem to be fairly worth about $150. 
Inasmuch as plaintiff lias released his claim, no verdict can be ren- 
dered giving him any part of the damages found ; he has alreadv been 
paid them. Verdict, however, will be directed for $150, to which and 
to the judgment thereon the lien of plaintiff's attorney will attach. 
Inasmuch as the recovery is less than $500, the judgment will be with- 
out costs. 



GLOBE-WERNICKE CO. v. BROWN et al. 

(Circuit Court, W. D. Pennsylvania. February 19, 1903.) 

No. 17. 

1. Tkadb-Marks— Descriptive Charactek of Word— "Elastic" as Applied 
TO Sectional Bookcasbs. 

The word "Elastie" is not aptly descriptive of bookcases or flling 
cabinets constructed in sectional parts, so that their size mày be in- 
creased or diminished by adding or taking away sections, but is at most 
only suggestive of such feature, which dœs not preclude its appropn'ii- 
tion as a trade-mark by the manufacturer of such articles to identify 
the gGods of its manufacture. 

3. Samb— Unpaib Compétition. 

The Word "Elastie" held, under the évidence, to hâve been used for 
such length of time by plaintiff as to hâve acquired a secondary meaii- 
ing in the trade and with the gênerai public as identifying section 11! 
bookcases, and similar articles of its manufacture, and to entitle it to 
protection against the use of such word in connection with the goorls 
of other manufacturers, even if not valid as a tecbnical trade-mark. 

In Equity. Sur pleadings and proofs. 

H 1. Arbitrary descriptive or fictitious character of trade-marks and trade- 
names, see note to 50 C. C. A. 323. 

112. Unfair compétition, see notes to Scheuer v. MuUer, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376. 
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Taggart, Denison & Wilson and C. S. Crawford, for complainant. 
J. S. & É. G. Ferguson, for défendants. 

ACHESON, Circuit Judge. By stipulation the parties hâve agreed 
that the court shall consider this case on bill, answer, and afïidavits 
ex parte plaintifif and défendants as upon final hearing. The suit is 
by the Globe-Wernicke Company,, a corporation of the state of Ohio, 
against Clarence B. Brown and James I. Rees, citizens of the state of 
Pennsylvania, to restrain the defeijidants, who are retail dealers in 
furniture, from using in their business the word "Elastic" in con- 
nection with bookcases and similar furniture, not manufactured by the 
plaintifif. 

The bill avers and the proqfs show the following facts : The Wer- 
nicke Company, the plaintifif's predecessor in business, about May 
I, 1894, engaged in the business of manufacturing and selling sec- 
tional bookcases and similar furniture, constructed in separate sec- 
tions, so that the sections can be put together in diiïerent fornis 
and shapes, and arranged in one or several distinct structures, and 
rearranged. The Wernicke Company was the first to put upon the 
market and introduce to the public any bookcase or similar article 
of furniture having thèse characteristics. The said company, on or 
about May i, 1894, adopted as a trade-mark and distinguishing name 
for such bookcases and like furniture the word "Elastic," and there- 
after and continuously it and its successor in business; the plaintifï 
company, hâve used that word as a trade-mark by stamping or im- 
pressing it on ail sections of bookcases and similar articles manu- 
factured and sold by them, and by imprinting the word upon the 
letterheads and stationery and catalogues and advertising matter of ail 
kinds used in connection with such business. On May 11, 1897, 
the Wernicke Company caused this trade-mark to be registered in 
the United States Patent Office, and a certificate of registration there- 
for was duly issued. On or about August i, 1899, the Wernicke Com- 
pany sold and transferred its entire business and ail rights and in- 
terests appertaining thereto, including the exclusive right to use the 
said trade-mark, to the plaintiff company. The plaintiff has built up 
and is conducting a large and extensive business in its sectional book- 
cases and similar furniture under the name of "Elastic." The de- 
fendants are engaged in the business of selling office furniture in the 
city of Pittsburg, and hâve been ofiFering for sale and selling sec- 
tional bookcases and fîling cabinets under the name of "Elastic," and 
hâve been advertising the same as "Elastic" bookcases and "Elastic" 
filing cabinets, although the same are not in fact of the plaintifif's 
manufacture. 

The défendants insist that the word "elastic" could not be appro- 
priated as a trade-mark for such sectional bookcases or similar furni- 
ture, because it is merely descriptive of the articles. The argument 
is based on the fact that the size of such a sectional article may be 
increased or diminished by adding to or taking from it some pièces. 
But this peculiarity is by no means aptly represented by the word 
"elastic." The primary meaning of this word (as defined by Web- 
ster) is, "having a power or inhérent property of returning to the 
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form from which a substance is bent, drawn, pressed, or twisted." 
This is the common acceptation of the word "elastic." Certainly a 
sectional bookcase or other like article of furniture does not hâve 
the capability of spontaneously returning to a former size or shapc. 
In no true sensé is such an article elastic. The Century Dictionary 
and other authorities, indeed, give to the word "elastic" the sec- 
ondary meaning of "admitting of extension," "capable of expand- 
ing or contracting according to circumstances," but such use of the 
word is figurative, the illustrations being "elastic consciences," "elas- 
tic principles," "elastic spirits," etc. The most that can be said cor- 
rectly is that the term "elastic" as applied to sectional bookcases and 
similar furniture is somewhat suggestive of one of their characteris- 
tics. This, however, I think, was not enough to take the word out of 
the range of lawful appropriation as a trade-mark for sectional fur- 
niture such as the plaintiff manufactures, and which its predecessor 
in business first introduced to the public. 

But if the word "elastic" were deemed to be so descriptive of thèse 
articles as to be inadmissible as a technical trade-mark, still, under 
the proofs, the word has acquired such a secondary signification, de- 
noting sectional bookcases and like furniture of the plaintifï's manu- 
facture, that the plaintiff should be protected in its use. It clearly 
appears that in the trade and with the gênerai public the word "Elas- 
tic" has become distinctly associated with sectional bookcases and like 
articles manufactured by the plaintiflf, indicating their origin. Philip 
H. Yawman, président of the Yawman & Erbe Manufacturing Com- 
pany of Rochester, N. Y., the manufacturer of the sectional book- 
cases the défendants are selling, testifies that "the word 'Elastic' has 
for a long time been used and advertised prominently by the Wer- 
nicke Company and the Globe-Wernicke Company in connection with 
such sectional bookcases, and it has been thoroughly understood 
by me, and by the Yawman & Erbe Company, and, I believe, by the 
trade generally, that such word was used and claimed by the Wer- 
nicke Company, and later by the Globe-Wernicke Company, as being 
their trade-mark, and as distinguishing and identifying such goods of 
their manufacture." He further states that his company, and, he be- 
lieves, ail other manufacturers of sectional bookcases, hâve acquiesced 
in the exclusive right of the Wernicke Company and the Globe- 
Wernicke Company to the word "Elastic" in this connection. And 
by a number of affidavits made by other persons it is, I think, fîrmly 
established that in the trade and among the purchasers and users of 
such articles the word "Elastic" has come to mean, and does mean, 
when used in connection with sectional bookcases and similar furniture, 
goods manufactured by the plaintiff company. 

Upon the proofs I am of opinion that the plaintiff is entitled to relief 
as well on the ground that the word "Elastic" was hère rightfully 
appropriated as a trade-mark, as also upon the ground that the word 
has acquired a secondary meaning signifying goods of the plaintifE's 
manufacture.. 

Let a decree be drawn in favor of the plaintiff. 
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HEOHT, LIEBMANN & CO. T. PHENIX WOOLEN CO. et aL 
(Circuit Court, D. Rhoûe Island. March 21, 1903.) 
No. 2,583. 
1. CORPOBATIONS— StOCKHOLDKRS. 

Parties who permit the issuance of stock in a corporation to tliem, ac- 
quiesce in it for many years, anfl do not disavow tlie acts of tlie offlcers 
in issuing it, are liable as stocktiolders, even tliougli tliey paid no con- 
sidération for the stock, and tlie regularity of its issue miglit be ques- 
tioned. 

In Equity. 

Edwards & Angell, for compilainant. 
Samuel W. K. Allen, for respondents. 

BROWN, District Judge. This bill.seeks to hold Annie M. S. 
Dews and Fred S. Dews liable as stockholders for the debts of the 
Phénix Woolen Company, a corporation of Rhode Island. The case 
is submitted on bill and answer, and the single question is whether the 
respondents were stockholders. 

The bill allèges in proper form that the said Annie M. S. and Fred 
S. Dews were stockholders. It seems clear that the facts set up in 
the answer are insufhcient to meet, the explicit allégations of the bill,. 
or to show that the respondents were not stockholders. While it is 
true that a person cannot, without his knowledge or consent, be made 
a stockholder merely by a record or transfer upon the books of the 
corporation, or by the issue of a certificate in his name, this does not 
avail the respondents. They do not set up in their answer, either di- 
rectly or inferentially, that the stock was issued or transferred to them 
without their knowledge or consent. Neither do they allège that they 
did not in any way exercise the rights of stockholders, or that they 
did not vote or receive dividends upon their stock. On the contrary, 
the allégations are inconsistent with a lack of knowledge. 

The substance of the answer is that at the time of the organization 
of the Phénix Woolen Company an agreement was made between 
William A. Walton, its président, and Joseph S. Dews, its treasurer, 
that Walton should advance about $100,000 for the use of the corpora- 
tion, and as part security for the payment of his loan should hold as 
collatéral the capital stock of said corporation then issued or to be 
issued; that about September 30, 1889, certificate No. i, for 660 shares 
of the capital stock, was issued in the name of Annie M. S. Dews, and 
on the same day certificate No. 3, for 66 shares, was issued in the name 
of Fred S. Dews; that neither said Annie M. S. nor said Fred S. 
Dews ever paid any considération therefor, or for any part of it ; that 
both of said certificàtes of stock were immediately transferred to and 
held by said Walton as collatéral security for his loan to the corpora- 
tion ; that on the same day certificate No. 2, for 330 shares, was issued 

ï 1. Stockliolders' liability to creditors in equity, see notes to Rickerson 
lîoller-Mill Co. v. Farrell Foundry & Machine Co., 28 C. C. A. 315; Scott v. 
I>atimer, 33 C. C. A. 28. 
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to Walton, who, on February lo, 1890, severed his connection with 
the Phénix Woolen Company, and was paid in full ail the obligations 
he held against said corporation, including said loan, and thereupon 
Walton transferred and assigned to Annie M. S. Dews his 330 shares 
of capital stock, and certificate No. 6, for 330 shares, was issued to her 
on February 11, 1890; that neither Annie M. S. Dews, nor any person 
for her, paid Walton anything in considération of said transfer ; that 
afterwards, on November 18, 1892, certificate No. 7, for 321 shares, 
was issued to Annie M. S. Dews, certificate No. 8, for 21 shares, to 
Fred S. Dews, and on July i, 1893, certificate No. 11, for 39 shares, 
was issued to Annie M. S. Dews, and certificate No. 12, for 3 shares, 
to Fred S. Dews; that certificates Nos. 7, 8, 11, and 12 were each and 
ail issued as stock dividends by the oiificers of said corporation, without 
any vote or other authority of the corporation ; that no money or 
other considération was ever paid for said stock, or for any part of it ; 
that the said Annie M. S. Dews never had said certificates, nor any of 
them, in her possession, but was informed by the officers of the corpo- 
ration that said certificates of stock were held from time to time by the 
creditors of said corporation as collatéral security for its indebtedness. 
The answer allèges also that the respondents "were informed, and al- 
ways understood, when said stock was issued, that the same was to be 
pledged and held by the creditors of said corporation as collatéral se- 
curity for the payment of the indebtedness of the corporation until 
such time as its earnings should be sufficient to pay the corporation 
debts, and relieve said stock from ail liability therefor." 

The answer is inconsistent with the view that the respondents did 
not hâve knowledge of what was done, nor consent thereto. Thus 
the answer allèges that certificates Nos. i and 3 were immediately 
transferred to and held by William A. Walton as collatéral security. 
It would seem to follow from this allégation that the transfer to 
Walton was made by the respondents to whom the shares had been 
issued. The answer sets up the transfer. There is no allégation that 
this transfer was not made by the respondents, or that it was not au- 
thorized, or that it was not made with their authority, knowledge, or 
consent. The answer also allèges that Walton transferred and as- 
signed 330 shares of stock to the respondent Annie M. S. Dews, and 
that certificate No. 6 for said shares was issued to her in February, 
1890. The statement that Annie M. S. Dews never had the certifi- 
cates, nor any of them, in her possession, is not a sufficient allégation 
that she vras not fully informed that the stock had been issued to her, 
or transferred to her. 

The substance of the case is this: The respondents permitted the 
issue of stock to them, paying no considération therefor; and they 
transferred the same, to be held as collatéral security for debts of the 
corporation. Can they now be permitted to assert against creditors 
that they were not stockholders, merely for the reason that they paid 
no considération for the stock, or because they assented to the trans- 
action merely to assist the corporation in raising funds, or because of 
any irregularity in the original issue? The case of Keyser v. Hittz, 
133 U. S. 138, 149, 10 Sup. Ct. 290, 294, 33 L. Ed. 531, stares the l?w, 
as folJows: 
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"We must not be understood as saylng that the mère transfCT of tho 
stocks on: thebooka of the bank to the name of the défendant Imposed upon 
her the Indlvidual llabllity attached by law to the position of shareholder In 
a national banking association. If the transfers were, in fact, without her 
knowledge and consent, and she was not informed of what was so done — 
nothing more appearing — she wonld not be held to hare assumed or Incurred 
liablllty for the debts, contracts, and engagements of the bank. But if, after 
the transfers, she Joined In the application to convert the savings bank into 
a national bank, or In any other mode approved, ratlfied, or acquiesced in 
such transfers, or accepted any of the beneflts arislng from the ownership 
of the stock tlius put in her name on the books of the bank, she was Ilable 
to be treated as a shareholder, with such responsibiUty as the law imposes 
upon the shareholders of national banks." 

The respondents knew of the issuance of stock to them. They 
acquiesced in it for many years, and did not disavow the acts of the 
officers of the corporation in issuing the stock to them. They cannot 
évade liability by saying that they never paid for their stock, or by 
questioning the regularity of its issue. Thompson's Liability of Stock- 
holders, § ï6i ; Sigua Iron Co. v. Greene, 31 C. C. A. 477, 88 Fed. 
207 ; Wells V. Larabee, 36 Fed. 866. See, also, note, 23 C. C. A. 330, 
331, and cases cited ; Latimer v. Bard (C. C.) 76 Fed. 536. 

Decree will be for complainants. 



UNITED STATES v. CLAKK et al. 

(District Court, M. D. Pennsylvanla. February 19, 1903.) 

No. 13. 

L Usnra Mails to Defradd— Indictmbnt— Rbv. Bt. § 6480. 

An Indlctment under Rev. St. § 5480 [V. S. Comp. St. 1901, p. 8600], for 
using the mails to defraud, mu§t show that the fraudulent scheme was 
"to be effected" through that médium as an essential part, and not as 
a mère adjunct or incident, and that the original design contemplated and 
embraced thls, which Is not necessarlly the case with a charge that de- 
fendants falsely pretended, in pursuance of the fraudulent scheme in 
which they had engaged, that they were prepared to glve personal in- 
struction by correspondence through the mails. That the mails were 
actually to be used to effect the scheme must be both charged and proved. 

2. CoNSPiRACT Againbt Ukited States— Rbv. St. § 5440, 

A conspiracy to defraud an indlvidual, even though the mails be made 
use of for the purpose, does not fall wlthin the terms of section 5440 of 
the Revised Statutes [U. S. Oomp. St. 1901, p. 3676]. What is there 
provided for is a conspiracy of two or more elther to commit an offense 
against the United States or to defraud It 

Rule to Show Cause Why Indictment Should not be Quashed. 

C. A. Van Wormer and Jno. F. Scragg, for défendants. 
S. J. M. McCarrell, U. S. Atty. 

ARCHBALD, District Judge. It is not every fraudulent scheme 
in which the mails may happen to be employed that is made an offense 
against the fédéral law, but only such as are "to be efïeçted" through 

If 1. Nonmallable matter relating to frauds and counterf elting, see note to 
Tlmmons v. United States, 30 C. 0. A. 86. 
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that médium as an essential part. Rev. St. § 5480, Act March 2, 
1889, 25 Stat. 873 [U. S. Comp. St. 1901, p. 3696] ; Stokes v, United 
States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667; Stewart v. 
United States (C. C. A.) 119 Fed. 89. To make out an offense, there- 
fore, under the statute, this must be both charged and proved. It 
is not sufficient that the mails were actually used, although that 
is one ingrédient. The scheme must involve their use to effectuate 
the fraudulent purpose, the use in fact being merely the overt act. 
The présent indictment is defective in this respect. While it is true 
that the défendants are charged with having falsely pretended, in pur- 
suance of the fraudulent scheme in which they had engaged, that 
they were 'prepared to give personal instruction by correspondence 
conducted through the United States mails, which, at first blush, 
might seem to imply that the use of the mails was contemplated, 
yet upon considération it is plain that such was not necessarily the 
case, as the persons to be approached and brought within range of 
the scheme might be sought out and induced through canvassers or 
solicitors or by advertisement in the public prints, in neither of which 
instances would an offense against the fédéral law hâve been com- 
mitted. When a correspondence was actually entered into, there 
might be; but not even then, perhaps, if the use of the mails was 
only incidental. What is sought to be prevented is an abuse of the 
post ofîfîce facilities of the country to carry out schemes to defraud, 
a far wider range being secured through this public agency, with 
greater chance for immunity on account of the distance at which 
they are able to be undertaken. But, as stated above, this use must 
be an essential of the scheme, and not a mère adjunct or incident. 
The original design of the parties must contemplate and embrace it. 
So the statute reads, and we cannot enlarge upon it. There is a grow- 
ing tendency to try and do so, which must be resisted. Bad debts 
contracted by mail are even sought at times to be made the basis of 
a prosecution under it ; but the fédéral law was not intended to bolster 
up the crédit System of the country, nor improve its morals. In the 
présent instance the omission to charge that the scheme devised by 
the défendant was to be effected by the use of the mails is fatal to 
the first count of the indictment, no offense against the fédéral law 
being stated without it. 

The second count is even more defective than the fîrst. It merely 
charges a conspiracy to defraud the persons named in the fîrst count, 
to whom circulars had been sent by mail. It is supposed to be drawn 
under section 5440 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3676] ; but what is there provided for is a conspiracy of two or more 
either to commit an offense against the United States or to defraud 
it. A conspiracy to defraud an individual, even though the mails be 
made use of for that purpose, clearly does not fall within its terms. 

The rule is made absolute, and the indictment quashed. 
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liAND TITLB & TRUST CO. v. ASPHALT CO- OF AMERICA. 
(Circuit Court, D. New Jersey, February 13, 190S.) 

l. PiiEDaKs— Enfoeckmhnt. 

Where àa agreement pledging securities to a trustée for the payment 
ot interest on certiflcates provided ttiat, in case of default in the per- 
formance of any obligation undertaken by tlie pledgor, the trustée might 
instltute such proceedings as might be advised by counsel, the trustée 
wâs entitled, lu default In payment of the interest, to resort to a court of 
equity to enforce the agreement, notwithstanding that the agreement pro- 
vided a mode of enf orcement wlthout the Intervention of the court. 

X Samb— Necessitt op Sale— Demuebeb. 

A bill by a trustée for the sale of securities pledged to secure the pay- 
ment of interest on certiflcates Issued by the pledgor, alleging a default 
in the payment of Interest, should not be dismissed on deinurrer, becauso 
on the anal hearing it may appéar that It will not be necessary to sell 
ail the certiflcates pledged, as prayed in the bilh 

8. Kecbivkks — Application for Insthuotionb by Stockholders — Défense 
TO A Soit — Discbetion op Rbceivbb. 

Where a stockholder in a corporation applies to the receivers and re- 
quests them to set up, by way of answer to a bill flled by a trustée for 
the sale of certiflcates pledged by the corporation, certain facts v?hich he 
allèges on Information and belief, and the receivers aver that they hâve 
Inquired into said alleged facts and hâve found them without foundatlon, 
the court will not require the receivers to make answer of such matters. 

Nathan Bijur, for petitioner. 

A. H. Wintersteen, for receivers. 

Chas. h. Corbin, for LancJ Title & Trust Co. 

Julien T. Davies, for Harrity committee. 

KIRKPATRICK, District Judge. The complainant hereîn, the 
Land Title & Trust Company, filed their bill for the' sale of securities 
pledged to them, as trustées, for the payment by the Asphalt Company 
of America of the interest upon certain certificates, and for the pur- 
pose of enàbhng the said trust company to purchase the said cer- 
tiflcates at par. 

The bill sets out that default has been made in the payment of the 
interest on the said certiflcates, and in the payment of certain sums 
provided in said trust deed to form a sinking fund for the rédemp- 
tion of said certificates at maturity. Prior to the filing of this bill, 
the said Asphalt Company of America had been adjudged insolvent 
by this court, and receivers appointed to take charge of and care for 
its property, which consisted of the stocks and obligations of several 
varions companies engaged in the business of laying asphalt pave- 
ments. For this reason the said receivers, representing the company 
and the owners of the equity of rédemption of said pledged assets, 
were made parties to this suit, the bill in which prâys, inter alla) "that 
an account may be taken, by and under the direction of this court, 
of the amount due for principal and interest on said collatéral gold 
certificates" of the Asphalt Company of America (by which name 
said certificates secured by said pledge were known), and "that the 
property subject to the lien of the complainant, as trustée, and of 
the said holders of collatéral gold certificates of the Asphalt Company 
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of America, may be ascertained, and that ail of the said property may 
be now sold and the proceeds applied to reimburse the trustée for ail 
cost and expenses of said sale and of said trust, and to pay and dis- 
charge counsel fées and trustee's commissions, and to pay the un- 
paid semiannual interests and the principal of said certificates." 

The bill recites that, as the several installments of interest on said 
certificates become due, the said Land Title & Trust Company, being 
the trustée for said certificate holders, requested the receivers, in 
whose custody ail the assets of said company were, to pay said inter- 
est, which they were unable to do. The agreement between the said 
Asphalt Company of America and said trustée expressly provides that : 

"If at any time the compàny shall make default in the performance of any 
obligations undertaken by it in this agreement, and such default shall con- 
tinue for thlrty days after demand for performance bas been made In writing 
by the trustée, * * * the trustée may, in the event of default made and 
continued as in this section of the agreement, at the request in writing of the 
owners and holders of a majority in amount of the certificates at the tim» 
outstanding, institute such légal proceedings as may be advised by counsel 
to enforce the obligation of this agreement undertaken by the company." 

So, upon this default (a refusai to pay the interest), the trustée 
became entitled to resort to a court of equity to enforce the obliga- 
tion of the agreement, notwithstanding the fact that the agreement 
points out and provides a mode of enforcement without the court's 
intervention. In Guarantee Trust and Safe Deposit Company v. 
Green Cove Springs and M. R. Company, 13g U. S. 143, 11 Sup. Ct. 
514, 35 L. Ed. 116, the court said: 

"If the provisions of the mortgage concerning foreclosure were subject to 
the construction that they are exclusive of ail right to resort to a court of 
equity, then they would be invalid, as intended to oust the jurisdietion of the 
court, which by the uniform current of authority cannot be done." 

I hâve no doubt this court has jurisdietion of the subject-matter in 
this suit. Harry C. Spinks, claiming to be the holder of 1,000 shares 
of the stock of the Asphalt Company of America, applied to the said 
receivers, and requested them to demur to said bill, "because it did 
not set out any such breach of the conditions and agreements as would 
entitle the complainant to the relief prayed for," and also requested 
said receivers to set up by way of answer certain allégations of fact 
in said pétition stated to be true upon information and belief. To 
both of thèse requests the receivers refused to comply, and this ap- 
peal is taken to compel them to do so. 

The court has examined the bill and the exhibits annexed, and is 
satisfîed that a demurrer thereto would not lie. It is not denied that 
two semiannual payments of interest are in default, and the securities 
which hâve been pledged as security, therefore, are, as has been said, 
liable to sale under the decree of this court. Whether it shall be 
necessary to sell ail of said securities, as prayed for in the bill, could 
not be determined upon a demurrer. The bill should not be dismissed 
because it asks for more relief than the court upon the final hearing 
may adjudge them entitled to. 

As to the alleged facts stated on information and belief, which the 
petitioner asks the receivers to set up by way of answer to said bill, 
the receivers say they hâve inquired into them, and fînd them without 
121 P.— 13 
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foundation or merit. The court will not require the receivers to 
set up in answer matters which upon investigation they are satisfied 
are not in accordance with the fî^cts and incapable of proof. While 
the petitioner is free with his charges of fraud in respect to the deal- 
ings of the holders of the stock of the Asphalt Company of America 
in transferring their stock to the National Asphalt Company, the 
court fails to perceive how thèse charges, if true, can avail as a dé- 
fense in the présent suit. 

The application for instruction to the receivers must be denied, 
and the appeal dismissed. 



T, BING & CO.'S SUCCBSSORS v. UNITED STATES. 

(Circuit Court, S. D. New Yorli February 5, 1903.) 

No. 3,211. 

L CuSTOMS Dutibs—Pl ASTER OF Paris Statuettes. 

Decorated and ornamented statuettes, made from plaster of paris — 
sulphurlc acld, lime, and water-^are not taxable under Tariff Act July 
24, 1897, c. 11, par. 95 (30 Stat 156 [U. S. Comp. St. 1901, p. 1633]), as 
china, porcelain, or crockery ware, Including statuettes ornamented, etc., 
but are taxable under paragrapb 450 (30 Stat. 193 [TJ. S. Comp. St. 1901, 
p. 1678]), as manufactures of plaster of paris, or of whieh such substance 
Is the' component material ' of chlef value, not specially provided for in 
the act. 

Albert Comstock, for appellants. 
Henry C. Platt, Asst. U. S. Atty. 

WHEEL,ER, District Jûdge. This importation is of decoraced and 
ornamented plaster of paris statuettes, under Act July 24, 1897, c. 11 
(30 Stat. 151 [U. S. Comp. St. 1901, p. 1626]). It was assessed at 
55 per cent., under paragraph 95 (30 Stat. 156 [U. S. Comp. St. 1901, 
P- 1633]): 

"China, porcelain, parian, bisque, earthen, stone, and crocliery ware, in- 
cluding clock cases with or without movements, placques, ornaments, toys, 
toy tea-sets, charms, vases and statuettes painted, tinted, stained, enameled, 
printed, gllded, or otherwise decorated or ornamented in any manner, sixty 
per centum ad valorem; if plaln white and without superadded ornamenta- 
tion of any kind, flfty-five per centum ad valorem." 

The appellants claim it belongs under paragraph 450 (30 Stat. 193 
[U. S. Comp. St. 1901, p. 1678]): 

"Manufactures of leather, finlshed or unfinished, manufactures of fur, gela- 
tln, guttapereha, human hair, ivory, vegetable ivory, mother-of-pearl and 
Shell, plaster of paris, papier mâche, and vulcanized India-rubber known as 
'hard rubber,' or of which thèse substances or elther of them is the com- 
ponent material of chief value, not specially provided for in this act, and 
shells engraved, eut, ornamented, or otherwise manufactured, thlrty-flve per 
centum ad valorem." 

Thèse statuettes are not within paragraph 95 (30 Stat. 156 [U. S. 
Comp. St. 1901, p. 1633]), unless they are earthenware, or the word 
"including" may be said to take in statuettes of any, or any similar, 
material, which is not claimed. Earthenware, by the Century Die- 



CAMP MFG. CO. V. PAEKEE. 195 

tionary, îs anything made of clay, and baked in a kîln or dried in the 
sun. They are found to be of plaster of paris, 47 per cent, of which is 
sulphuric acid, 33 per cent, lime, and 20 per cent, water, and which sets 
in shapes. Neither of thèse parts is clay or earth, and the composition 
is neither earthen, in fact, or known as such. It is plaster of paris, 
and the statuettes appear to be exactly manufactures of plaster of 
paris. The décoration and ornamentation do not, separately or to- 
gether, change their character as manufactures, but they remain within 
the words and meaning of paragraph 450 (30 Stat. 193 [U. S. Comp. 
St. i9oi,p. 1678]). 
Décision reversed. 



CAMP MFG. CO. V. PARKER. 
(Circuit Court, E. D. North Carollna. February 27, 1903.) 

1, Bill of Rbview— Leavk to File. 

Leave to file a bill of review ean only be obtained from the court In 
which the decree is rendered and enrolled. 

2. Same— Time op Filin». 

After décision of a cause in the Circuit Court of Appeals, a bill of re- 
view filed in the Circuit Court wlthout leave of the Circuit Court of Ap- 
peals must be consldered, In determining whether It was filed within a 
reasonable time, as filed on the date on which leave to file was subse- 
quently granted by the Circuit Court of Appeals. 
8. Same. 

A bill of review for matters of law appearing on the record must be 
filed within the time allowed for an appeal, and for newly discovered 
matters within a reasonable time. 

4. Same— Leave to File. 

A bill of review for newly discovered matters cannot be filed wlthout 
leave of the appellate court 

5. Same— Basib for. 

A bill of review may be based on newly discovered évidence, which 
could not hâve been used on a former hearing, or for errors appearing ou 
the record. 

6. Same— Newlt Discovbeed Evidence. 

When a bill of review is based on newly discovered évidence, It must 
be on new matter which bas arisen since the decree. 

7. Same— Fhaud Nbwlt Discovered. 

A bill of review alleged fraud in concealing from complainant the 
actual number of acres in a tract of land; but it appeared that there wàs 
correspondence between the parties on the question of acreage Defore the 
first suit, and the opinion in that suit consldered the subject. HeM, that 
the bill could not be màintained on the ground o£ newly discovered mat- 
ter. 

In Equity. 

Jas. E. Shepherd, for petitioner. 
B. B. Winborn, for défendant. 

PURNEI/L, District Judge. This cause was decided by the Circuit 
Court of Appeals afr February terni, 1899 (91 Fed. 705, 34 C. C. A. 
55), and on March 22, 1900, a final decree entered, in accordance with 

H 4. See Equity, vol. 19, Cent Dig. § 1110. 
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the mandate of that court, embodying a perpétuai injunction against 
the défendant. On the 3d day of December, 1901, défendant, Henry 
Parker, filed a bill of review, on which process was issued, and at No- 
vember term, 1902, of the Circuit Court of Appeals, obtained from the 
Circuit Court of Appeals an order allowing him to file such bill of re- 
view. The Camp Manufacturing Company having answered, the 
cause was set down for hearing and duly argued. The bill, after set- 
ting forth the contract, etc., upon which the original suit was based, 
allèges the parties with whom said contract was made in 1889 were 
to make a survey of the "Exum Peel Tract," which survey was ac- 
cordingly made, and disclosed the fact that this tract of land contained, 
"as he is informed and believes," 94^^ acres, which fact was concealed 
from him, and he was paid a rental under the contract on 54 acres, 
and complainant was ignorant of the fraud thus practiced upon him 
when the rental was tendered to and accepted by him. An allégation 
reflecting on complainant's former counsel is then set fortii, but was 
expressly abandoned and ignored on the hearing. Subséquent alléga- 
tions set forth in détail wrongs based on the alleged mistake in acreage. 
The answer dénies the material allégations, and sets up other défenses. 

Without attempting to décide the issues, the question at the thresh- 
old of the controversy is, is the petitioner, on the face of the bill, en- 
titled to maintain a bill of review? It wiU be seen the bill was filed 
two years and seven months after the rendition and enrollment of the 
decree of the appellate court, and nearly a year later (November term, 
1902) permission of the appellate court thereon was obtained. Leave 
to file a bill of review can only be obtained from the court in which the 
decree is rendered and enroUed — in the case at bar, the Circuit Court 
of Appeals; hence this bill must be taken to hâve been filed subsé- 
quent to the November term of that court, at which term such leave 
was granted. After the rendition of the décision of the Circuit 
Court of Appeals, February 7, 1899, this court, as was its duty, simply 
entered a decree in accordance with the mandate of the higher court. 
From the entry and enrollment of the decree of the Circuit Court of 
Appeals, or the entry of the formai decree in this court in accordance 
therewith, it was over two years before the bill was properly fded. 
A bill of review for matters of law appearing on the record must be 
filed within the time allowed for an appeal, and for newly discovered 
matters should be within a reasonable time. The latter cannot be filed 
without leave of the appellate court. Bâtes, Fed. Eq. Proc. § 715; 
Ricker v. Powell, 100 U. S. 104, 25 L. Ed. 527. 

A bill of review may be based upon newly discotered évidence which 
could not hâve been used on a former hearing, or errors appearing 
on the record. Bâtes, Fed. Eq. Proc. §§ 710-717, inclusive; i 
Foster, Fed. Proc. 666 et seq. There is no allégation of error in the 
decree — the record ; but the relief is asked on the ground of mistake 
in acreage, called a fraud in the bill, but it is not stated exactly when 
this was discovered. On an examination of the record it will be seen 
there was correspondence on this subj'éCt in 1895, and this question is 
considered in the opinion of the Circuit Court of Appeals. When a 
bill of review is based on newly discovered évidence, it must be on new 
matter which has arisen since the decree. Purcell v. Coleman, 4 Wall. 
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519, 18 L. Ed. 435; Beard v. Burts, 95 U. S. 434, 24 L. Ed. 485; 
Nickie v. Stewart, m U. S. 776, 4 Sup. Ct. 700, 28 L. Ed. 599. The 
petitioner was the owner of the land. The question of acreage was 
mooted several years before the cause was disposed of by final decree, 
certainly in 1895 ; and, if there was error in the number of acres, the 
true number could hâve been ascertained by reasonable diligence 
and not unreasonable expansé. The basis of this bill of review is not, 
therefore, such newly discovered matter as will entitle petitioner to 
the relief prayed for. 

It is therefore considered, ordered, and adjudged that the bill be, 
and the same is, dismissed, and petitioner, Henry Parker, pay the costs 
incurred, to be taxed by the clerk of this court. 



LILIENTHAL BROS. v. STEARNS. 
(Circuit Court, D. Oregon. March 13, 1903.) 

No. 2,748. 

1. CONTEACTS— ElQHT OF ReSCISSION— CONSTRUCTION— MUTDALITT. 

A contraet for the purchase of growing hops provided that the buyer 
.should hâve the right to examine the condition of the hops before piclilng, 
to détermine whether they would produce the quality called for, "and if 
at sueh time they should on such examlnation ascertain" that the growing 
hops were not in the condition required they miglit terminate the con- 
traet. EeU, that the quoted clause of the contraet did not confer on the 
buyers authority to arbitrarily décide as to the quality of the hops, so as 
to render the contraet void for want of mutuality. 

Cotton, Teal & Minor, for plaintiffs. 
Wm. D. Fenton, for défendant. 

BELLINGER, District Judge. This is an action upon a hop con- 
traet. Défendant demurs to the complaint upon the ground that it 
shows on its face that the contraet sued upon is lacking in mutuality. 
The contraet sued upon, among other provisions, contains the foHow- 
ing: 

"Provided, that before, at or durîng the time of piclîing such hops the 
buyers shall hâve the right to examine the condition of the growing hops to 
détermine whether or not the same at such time are in the condition in 
which they should be to produce the quality called for under the terms of 
this agreement, and If at sueh time they shall upon such examination ascer- 
tain that the growing hops are not in such condition, then the buyers niay at 
their option, and when request is made for the payment of the advances. give 
notice in writlng to the seller by mailing such notice to the seller's address 
above specified, that the hops are not in the condition agreed on and thst they 
will not purchase or receive any or ail of tho hops bargalned to theni by the 
terms of this agreement, and that they will make no advances or further 
advances to the seller pursuant to its terms, and in such event the buyers 
shall be discharged from any obligation to make any advances or further 
advances, and from the obligation to purchase or receive any part or the 
whole of said hops; but this instrument shall stand and reœain in full as a 
mortgage upon the whole of said hop crop for advances which they may make 

IF 1. Mutuality in contracts, see note to American Cotton Oil Co> v. Kirk, 15 
C. O. A. 543. 



198 121 FEDERAL REPORTER. 

or have made, and for Interest thereon, and as a contract for the sale of such 
portion of said crop as the buyers may by such notice déclare their Intention 
to purchase pursuant to this contract." 

It is contended, in behalf of the deniurrer, that by this provision the 
plaintifïs may, at their option, abandon their contract of purchase. I 
am of the opinion that the phrase, "and if at such time they shall upon 
such examination ascertain" that the growing hops are not in the con- 
dition required, does fiot confer upon the plaintifïs the authority to 
décide for themselves whether the hops are in the condition required by 
the terms of the contract. By the word "ascertain" the right is 
reserved to the plaintifïs merely to acquire information, not to décide 
as to the condition of the hops. The question as to whether the hops 
are of such quality as required by the contract is one, in case of dispute, 
that must be determined in the usual mode by which disputed ques- 
tions are determined in controversies between parties, 

The demurrer is overruled. 



In re LEVI. 

(District Court, W. D. New York. January 5, 1903.) 

1. Bankruptoy— Préférence— Pkoof of Claim— Note— Bona Fide Purohab- 

Kïl. 

A note, discounted by a banli wlthout knowledge of the insolvency 
of the maker and in due course of business, by crediting the payée witb 
the amount of the discount, which note In the hands of the payée and 
indorser would not be provable In bankruptey against the maker's estate 
untU certain préférences received were surrendered, is provable by the 
bank as a bona fide holder. 

On Review of Ruling of Référée. 

Wellington, Jones & Millard, for claimant. 
Adler & Adler, for trustée. 

HAZELf, District Judge. This is a review of a décision of Van 
Voorhis, référée. The question under considération is solely whether 
the State Bank of Chicago has a provable claim against the bankrupt 
estate. The claim arises by virtue of a promissory note given by the 
bankrupt to Sleph & Jafïe, a firm in Chicago, and discounted by the 
claimant bank in due course of business. Sleph & Jaflfe had received 
payments from the bankrupt which are admittedly préférences. The 
note in their hands, as conceded by both parties and the référée, 
would not be provable until such préférences were surrendered. The 
référée holds that the bank, by virtue of discounting this note and 
placing the proceeds to the crédit of Sleph & Jafïe, does not become 
such a bona fide holder of the note as to permit its filing a claim 
against the estate which would be free from the taint of préférence 
received by Sleph & Jafïe. The admitted facts show that the bank 
discounted the note without knowledge of the insolvency of the bank- 
rupt. The évidence, as far as material, was by stipulation of the 
parties submitted in the form of an aflfidavit. The référée, therefore, 
had no greater opportunity to judge of the credibility of the évidence 
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than has this court. The évidence of the cashier of the bank discloses 
that the note was purchased by the bank in the ordinary course of 
business, and that the bank paid to Sleph & Jafïe the sum of $295.30 
therefor. The manner of payment was in the form of a crédit to 
Sleph & Jafife in their banking account. The note not having been 
paid by Sleph & Jafïe on maturity, the bank is endeavoring to enforce 
the claim in its own behalf, and not as agent of Sleph & Jafïe. The 
référée holds that the presentraent of the claim by the bank is but a 
subterfuge to enable the payée of the note, Sleph & Jaffe, the in- 
dorser to the bank, to secure a préférence. This holding is based 
on the theory that, inasmuch as the bank did not actually pay over 
the money at the time crédit was given to the payée, value was not 
given for it. This contention cannot be maintained. The facts in this 
case are analogous to those disclosed by In re Wyly (D. C.) 116 
Fed. 38, 8 Am. Bankr. Rep. 604. In that case the court said of the 
bank fîling a claim transferred to it by a grocery company under 
the same circumstances as în the case at bar: 

"It Is true the bank has, since the Insolvency of the bankrupts, prac- 
tlcally agreed to flrst look to the bankruptcy court for the payment of the 
note, and to hold the grocery company only for that portion which is not 
paid ont of the dlvidends arising from the bankruptcy estate. • • * The 
trustée, failing to show that the note was the property of the grocery com- 
pany, seeks to enforce agalnst the daim of the bank equities which would 
hâve existed by virtue of the provisions of the bankruptcy court act in favor 
of the estate of the bankrupts against the grocery company, the original 
payée of the note." 

The court in that opinion well said : 

"The wisdom of vouchsafing to the indorsee of negotlable paper the Wgh 
degree of security now almost uniformly observed by the courts Is made 
manlfest by tracing the différent rulings on the subject, and their effect 
upon crédit and commerce. While it is rlght to scrutinize carefully every 
circumstanee In a transaction of this character for évidence of mala fides, 
a Judge should not be led by considérations of expedlency to leave the beaten 
tracks of law and précèdent" 

It would seem that the doctrine of the case cited would be the 
safer rule to apply to a case like that under considération. Transac- 
tions similar to that under review are of constant occurrence, and 
their stability should be sustained if consistent with the rules of law. 
The ruling of the référée is reversed, and the claim allowed. 



STRAUSS V. CONRIED, 
(Circuit Court, S. D. New York. December 16, 1902.) 

L FOREIGN JUDGMENTS— CONCLUBIVENESS— AUSTHIAN ConRTS. 

A judgment of a court of Austria in a suit in which It had Jurlsdte- 
tion of the subject-matter and the parties wlll be accepted by the courts 
of the United States as conclusive between the parties of the matters 
adjudicated. 

In Equity. On motion for preliminary injunction. 

Benno Loewy, for the motion. 
Dittenhoefer, Gerber & James, opposed. 
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LACOMBE, Circuit Judge. Whatever rights Johann Strauss had 
to thèse opéras passed to his widow, the complainant. What those 
rights were is a question which was Htigated in the Austrian courts 
between the parties to the suit at bar. The complainant hère was 
complainant there. The défendant hère was défendant there ; volun- 
tarily appearing, presenting his proof, arguing, and appealing even 
to the court of last resort. That the Austrian courts had jurisdiction 
of the subject-matter seems entirely clear. Certainly, on the record 
hère, it must be held that they had jurisdiction of the person of 
défendant. In Austria it seems that full force and effect is given to 
foreign judgments of compétent courts having jurisdiction of the 
parties. The United States Suprême Court held in 1894 that: 

"In Austria the rule of recîproclty does not rest upon any treaty or légis- 
lative enactment, but bas been long established by impérial decrees and 
judlcial décisions upon gênerai principles of jurisprudence." Hilton v. Guyot, 
159 U. S. 223, 16 Sup. Ct. 166, 40 Ll Ed. 95. 

There is not sufïicient in the papers hère submitted to warrant this 
court in reaching a différent conclusion from that expressed above. 
We start, therefore, with an adjudication between the parties which 
is to be accepted as settling for this court the points it decided. That 
judgment decided that the contract of 1891 between défendant and 
Johann Strauss gave to the former only the right of performance of 
the dramatic works therein mentioned, and which are the subject of 
this suit, and the right to permit third persons to perform the same 
for a percentage royalty or for a lump sum considération, and only 
for the period from March 15, 1891, to March 15, 1899, and for the 
territory of the United States of North America, England, Canada, 
and Australia, and that said contract and said rights terminated on 
March 15, 1899, and the rights no longer exist. This adjudication 
between the same parties appears to dispose of every question raised 
on this motion. As to the action of Conried v. Witmark in the 
Suprême Court, the complainant hère is not a party. 

Complainant may take injunction pendente lite, restraining de- 
fendant from performing thèse opéras himself, or from undertaking 
to authôrize others to perform them, or from cpllecting royalties, and 
from interfering in any way with the complainant in producing or 
licensing others to produce the same. This injunction, however, shall 
not operate to restrain the prosecution of the action of Conried v. 
Witmark, now pending in the Suprême Court of the state of New 
York. 



BIJLLOCK ELEOTRIO UPQ. 00. v. OROCKBR WHEELER CO. 

(Circuit Court, D. New Jersey. November 21, 1902.) 

1. Dépositions— Complainakt^-Intebbst of Witness— Dooumbntakt Evidecne 
— Refusal to Producb— Sïriking and Opening Déposition. 

Where a -witness whose déposition was taken was one of the com- 
plainants in the suit, and the only object for which a written contract 
was desired was to show the interest of the witness, his refusal to pro- 
duce such contract was no ground for striking his déposition, or to open 
the same that he might be compelled to produce and be examined con- 
cerning it. 
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Thomas Ewing, Jr., for the motion. 
Clifton V. Edwards, opposed. 

KIRKPATRICK, District Judge. Thîs motion is twofold: (i) 
To strike from the files the déposition of a witness, who is one of the 
complainants in this cause, because he refused to produce on demand 
an agreement which he had made with his co-complainant in regard 
to the patent which is involved in this suit ; or (2) to open his déposi- 
tion, and require him to produce said agreement, and subject himselt 
to further cross-examination. 

The only object sought to be obtained by the production of this 
paper called for which is noted in the record is that the same is 
"material, relevant, and compétent to prove the interest of the wit- 
ness"; but the witness is one of the complainants, and his interest 
is conceded. The paper is not necessary for that purpose. If for 
any other purpose the paper is required, its production can be ob- 
tained through a subpœna duces tecum, which the witness, though a 
party to this suit, is bound to obey. In such case the witness is under 
protection of the court, whb will see to it that he be not compelled 
to disclose the contents of the paper until the court has had an op- 
portunity to détermine if it be necessary for him to do so. 

There is nothing in the moving papers tending to show that the 
paper called for contains anything relevant or material to the issue 
and the motion for its production is denied. 



HERMAN & GUINZEBERG v. UNITED STATES. 

(Circuit Court, S. D. New Yorlî. February 17, 1903.) 

No. 2,991. 

1. CcsTOMs DcTiEs— Gkass Piquets. 

Grass piquets, consisting of stalks of oats or of wheat, eut in the millt, 
and grasses dyed to imifate tbeir natural color, mixed with palm leat 
and other artiflcial leaves, bound at the ends of the stems with wirc. 
in ail about 15 inches In length, to be used for millinery purposes, are 
not taxable for duty under Revenue Act July 24, 1897, par. 449, 30 Stat. 
193 [TJ. S. Comp. St. 1901, p. 1678], as manufactures of grass, palm 
leaves, straw, weeds, etc., but are properly assessed at 50 per cent, ad 
valorem under paragraph 425, 30 Stat. 191 [U. S. Comp. St. 1901, p. 
1675], as artiflcial or ornamental grains, leaves, and flowers, and stems 
or parts thereof, not specially provided for. 

Stephen G. Clarke, for appellant. 
Henry C. Platt, Asst. U. S. Atty. 

WHEEI/ER, District Judge. This importation is of grass piquets, 
consisting of stalks of oats or of wheat, eut in the milk, and grasses 
dyed to imitate their natural color, mixed with palm leaf and some arti- 
flcial leaves, and bound with wire at the ends of the stems. They are 
about 15 inches long, and are used for milHnery purposes. They were 
assessed at 50 per cent, ad valorem, under paragraph 425 of the Act 
of July 24, 1897, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1675 J, ap- 
plicable to numerous millinery articles and ornaments, "and artiflcial 
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or ornamental feathers, fruits, grains, leaves, flowers and stems or 
parts thereof of whatever material composed, not speeially provided 
for." They are claimed to be within paragraph 449, 30 Stat. 193 [U. S. 
Comp. St. 1901, p. 1678], for manufactures of * * * grass 
* * * palm leaf * * * straw, weeds * * * or of which 
thèse substances or either of tliem is the component material of chief 
value, not speeially provided for, * * * but the terms 'grass' and 
'straw' shall be understood to mean thèse substances in their natural 
form and structure, and not the separated fiber thereof." Thèse 
bunches are not wrought of grass or palm leaf, which are the only 
things contained in them that are mentioned in paragraph 449, but are, 
rather, collections of thèse things with others, and seem to fall among 
artificial or ornamental grains and stems, of whatever material com- 
posed, as named in paragraph 425, 30 Stat. 191 [U. S. Comp. St. 1901, 
p. 1675] . The oats and wheat are speeially mentioned as grains, and 
the grasses of that nature appear to be well enough covered by stems. 
Décision affirmed. 



SUOH V. BANK OF STATE OF NEW YORK, 

(Circuit Court, S. D. New York. February 27, 1903.) 

1. Attohnhy and Client— Substitution of Attorney—Feks— Détermination. 
Where an attorney contracted to prosecute a cause for 15 per cent, 
of the proceeds of any recovery, and an application was made by plain- 
tifC before termlnation of the cause for substitution of attorneys, tho 
fées to be pald as a condition to such substitution could not be fixed 
with référence to the future course of the litigatlon, but should be de- 
termined by the reasonable value of the services to the date of substi- 
tution. 

Motion for Order of Substitution of Attorney for Plaintifï. 

Harrison & Byrd, for the motion. 
James Parker, opposed. 

LACOMBE, Circuit Jiidge. It was conceded by both sides on the 
argument that plaintifï and his attorney had entered into a contract by 
which the attorney was to prosecute the cause, and in the event of final 
recovery v^as to bè paid 15 per cent, of the proceeds. By insisting that 
another attorney shall now be substituted, plaintifï is presumably 
breaking that contract, and in the proper way and at the proper time 
the attorney will presumably hâve an opportunity to recover damages 
for that breach. It would therefore be improper upon this application 
to iix compensation for services actually rendered to date, upon any 
considérations of the future course of the litigation. No doubt, upon 
assessment of damages for breach of contract, the tribunal which dis- 
poses of the question will deduct from the amount awarded to the attor- 
ney, should he be held entitled to recover, the sum already paid him as 
retainer, and now to be paid as a condition for order of substitution. 

It seems that, for ail services to date, $500 is a fair allowance, of 
which $250 has been paid. Upon payment of the balance, order pf 
substitution will be made. 
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EDWAEDS V. MERCANTILE TRUST C50. et al. 
(arcuit Court, S. D. New York. February 10, 1903.) 

1. Actions— Death of Complainant— Abatement. 

Where a suit was brought by plaintiff, in a représentative capacity, 
on behalf of ail others similarly situated, and before plaintiff's death 
another was permitted to intervene, by order of court, and was made a 
party plaintiff, with plaintiff's knowledge and consent, the action did not 
abate by plaintiff's death. 

2. Same— SaiiE of Stock— Stat— Lâches. 

Where défendant advertised certain stock for sale on December 27, 
1902, naming February lOth as the day of sale, and complainant made 
no application for an injunction to restrain the sale until February 5th, 
in the absence of anything tending to excuse the delay, plaintiff was 
guilty of such lâches as deprived him of the right to stay the sale. 

Motion to Vacate Ex Parte Stay. 

Chas. W. Pierson and Francis Lynde Stetson, for the motion. 
Edgar L. Fursman and C. Godfrey Patterson, opposed. 

LACOMBE, Circuit Judge. The argument of the main motion 
was, by order to show cause, set for February 20th. The property in- 
volved is 15,000 shares of stock, which the trust company had adver- 
tised for sale on February loth at 12 o'clock noon ; and complainant, 
with the order to show cause, applied for and obtained a stay of the 
sale until after the hearing of the motion. The trust company now 
contends that complainant is not entitled to such a stay. Several 
grounds are suggested, but one only need be considered. 

Ail the transactions of which complaint is made were fully completed 
in the year 1893. Apparently, they were of such a character — being 
embodied in documents — as to make it reasonable to suppose that 
any one interested might readily obtain knowledge of them. How- 
ever that may be, it appears from a bill of complaint in an earlier ac- 
tion brought by Jacob Edwards, the original plaintifï hère, and veri- 
fied by Robert J. Edwards, who has sued out the bill of revivor, that 
the facts were known as early as 1898. This suit was begun Septem- 
ber 19, 1902; the original complainant died December 22, 1902; and 
bill of revivor was fîled February 4, 1903. This is a représentative 
suit, however; the complainant originally named suing in behalf of 
ail others similarly situated — i. e., ail other income bondholders and 
stockholders. On December 8, 1902, another holder (one Bennett) 
was, by order of the court, allowed to intervene, and was made a 
party plaintifï, with knowledge and assent of complainant. The ac- 
tion, therefore, did not abate by reason of the death of the original 
complainant. There was at ail times a complainant represented by 
counsel, and in a position to apply for whatever relief might be deem- 
ed necessary. The trust company began advertising the sale of the 
stock, naming February loth as the day of sale, as early as Decem- 
ber 2^, 1902; and it must be assumed, in the absence of any affida- 
vits to the contrary, that such announcement of sale came to the 
knowledge of complainant and his counsel. Week after week, how- 
ever, was allowed to elapse without notice of any application for in- 
junction, although there was ample time in which to présent, to ar- 
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gue, to examine, and to décide every possible question arising on the 
papers. Complainant, however, waited until five days before the day 
of sale, and then sought to postpone the argument until February 
20th, while insisting tnat the sale should meanwhile be stayed. His 
delay is inexcusable, and the court is clearly of the opinion that he 
cannot be allowed to hold the stay, and thus force a postponement of 
the sale, when it is only by reason of his own lâches that argument 
on the main motion was not had in due course long enough before the 
sale to avoid any necessity for postponement. 
Order accordingly. 



I. W. LYON & SON V. UNITED STATES. 

(Circuit Court, S. D. New York. February 7, 1903.) 

No. 3,263. 

1. CusTOMS— Eevehce— Chalk— Rate op Dutt. 

Preclpltated chalk, dried and bolted, and Imported to be used for mak- 
ing tooth powder, is uot taxable at one cent a pound, under paragraph 
13, Act July 24, 1887 (30 Stat. 152 [U. S. Comp. St. 1901, p. 1627]), "as 
chalk (not mediclne nor prepared for tollet purposes), when ground, pre- 
cipitated naturally or artificially, or otherwise, prepared," but is taxable 
under the last clause of the section, at 25 per cent ad valorem, as manu- 
factures of chalk not specially provided for. 

Albert Comstock, for appellant. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. This article is precipitated chalk, 
dried and bolted, and imported and used for making a tooth powder. 
It was assessed at i cent per pound under paragraph 13 of the act 
of July 24, 1897 (30 Stat. 152 [U. S. Comp. St. 1901, p. 1627]), as 
"chalk (not medicine nor prepared for toilet purposes) when ground, 
precipitated naturally or artificially, or otherwise, prepared," apparent- 
ly because it is not a complète toilet article, but only "intended to 
be used in the préparation of a toilet article." But the exception is 
not of toilet articles, but of chalk prepared for toilet purposes, and the 
use intended is a toilet purpose. It seems to be a manufacture of 
chalk not otherwise provided for, under another clause of that para- 
graph, and dutiable at 25 per cent, ad valorem. 

Décision reversed. 



ROBINSON V. UNITED STATES. 

(Circuit Court, S. D. New York. February 3, 1903.) 

No. 2,947. 

CUSTOMS DUTIKS— TrIMMINGS. 

Goods woven wholly from silk from 4 to 12 Inches wide, and used di- 
rectly in thèse widths for trlmming women's hats, etc., are not asscss- 
able as trimmings, under paragraph 390 of the act of July 24, 1897 (30 
Stat. 187 [U. S. Comp. 8t. 1901, p. 1670]), not being trimmings until niade 
into designs to be applied as trimmings, or into trimmings as they are 
applled to articles being trimmed, but are assessable as manufactures 
of silk, under paragraph 391. 



VEIX SON & CO. T. UNITED STAXES. 205 

Albert Comstock, for appellant. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. The goods in question are found by 
the board to be woven wholly of silk from 4 to 12 inches wide, "used 
directly in thèse widths, either exclusively or chiefly, for trimming 
women's hats, bonnets or other wearing apparel ; are generally known 
in commerce as chiffon or moussehne bands, or as gauze ribbons, 
or as gauze bands," and were assessed as "trimmings," under para- 
graph 390 of the act of July 24, 1897 (30 Stat. 187 [U. S. Comp. 
St. 1901, p. 1670]), which lays a duty on "laces, and articles made 
wholly or in part of lace, edgings, insertings, galloons, chifïon or 
other flouncings, nets or nettings and veiHngs, neck rufïlings, ruch- 
ings, braids, fringes, trimmings, embroideries and articles embroidered 
by hand or machinery, or tamboured or appliqued," "made of silk or 
of which silk is the component material of chief value," of 60 per 
cent, ad valorem. The protest claimed that they were "woven fabrics 
in the pièce," of silk, under paragraph 387 (30 Stat. 186 [U. S. Comp. 
St. 1901, p. 1669]), or "manufactures of silk," not specially provided 
for, under paragraph 391 (30 Stat. 187 [U. S. Comp. St. 1901, p. 
1670]). 

Thèse articles are not in themselves trimmings, and will not be- 
come such until they are made into designs to be appHed as trim- 
mings, or are made into trimmings as they are applied to articles be- 
ing trimmed. That they are used for making trimmings does not 
make them such. They are not such, within the meaning of the tariff 
acts, unless they had by usage come to be known by that name, and 
the évidence taken in this court shows quite clearly that they had 
not been brought within the meaning of that word. In Hartranft 
V. Meyer, 149 U. S. 544, 13 Sup. Ct. 982, 983, 37 L. Ed. 840, relied 
upon as supporting the classification, the word "trimmings," in the 
clause of the act there in question, as paraphrased by the court, was 
connected with the words "used for making or ornamenting hats, 
bonnets and hoods." Hère the word "trimmings" stands alone as one 
of a class of separate articles, covering what the name of itself in- 
cludes, without extension on account of the use to which the article 
may be put. In this view, the goods seem, rather, to be manufactures 
of silk, under paragraph 391. 

Décision reversed as to thèse narrow widths. 



VEIT SON & 00. V. UNITED STATES. 

(Circuit Court, S. D. New York. February 9, 1903.) 

No. 3,179. 

1. CusTOMS DuTiES— Spangled Horskhair Braids. 

Spangled horsehair braids, being very loose braids of the very long hair 
from the mânes and tails of horses, carrylng the spangles, which are the 
chief feature of the manufacture, are not assessable as "manufactures 
of wool ornaments wlth beads or spangles of whatever material com- 
posed," under paragraph 371 of the act of July 24, 1897 (30 Stat. 185 
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[U. S. Oomp. St. 1901, p. 1667]), but as articles "composed wholly or 
In part ot beads or spangles, » • • but not composed in part of 
wool," under paragraph 408 (30 Stat. 189 [U. S. Comp. St. 1901, p. 1673]). 

W. Wickham Smith, for appellants. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. The goods in question are spangled 
horsehair braids, and hâve been assessed at 50 cents par pound and 60 
per cent, ad valorem, under a clause of paragraph 371 of the act of 
July 24, 1897 (30 Stat. 185 [U. S. Comp. St. 1901, p. 1667]), laying 
that duty on "manufactures of wool ornaments with beads or spangles 
of whatever material composed." The gênerai appraisers appear to 
hâve found that they "are made in chief value of horsehair, or of 
which horsehair is an essential, component, material, and conspicuous 
feature, elaborately ornamented with spangles and beads and spangles 
composed of gelatin, glass, and other substances." There is no tes- 
timony in the record, which covers several importations of thèse ap- 
pellants and others, but samples of the goods hère immediately in 
question show that they are very loose braids of the long hair from 
the mânes and tails of horses, carrying the spangles, which are the 
chief feature of the manufacture, and without which the horsehair 
would be useless as a braid. The protest referred to paragraph 408 
(30 Stat. 189 [U. S. Comp. St. 1901, p. 1673]), which lays a duty of 
60 per cent, ad valorem on "trimmings and other articles not spe- 
cially provided for in this act composed wholly or in part of beads 
or spangles made of glass or paste, gelatin, métal or other materials, 
but not composed in part of wool." The assessment appears to hâve 
been made under 371 (30 Stat. 185 [U. S. Comp. St. 1901, p. 1667]), 
because of this paragraph : 

"383. Whenever, in any schedule of this act, the word 'wool' Is used in 
connection with a manufactured article of which It Is a component material, 
it shall be held to Include wool or haïr of the sheep, camel, goat, alpaca or 
other animal, whether manufactured by the woolen, worsted, felt or any 
other process." 

But "manufactures of wool ornamented," in paragraph 371, are 
obviously fabrics so complète in themselves as to be capable of orna- 
mentation in addition to their structure. Thèse articles are not manu- 
factures of hair ornamented with spangles, but are rather structures 
of hair and spangles, the use of the hair being to carry the spangles. 
The haïr is not used as wool would be to make an article for orna- 
raentation, and wool could not be used as this hair is for carrying the 
spangles. They do not appear to be "manufactures of wool orna- 
mented," under 371, but seem rather to be articles "composed wholly or 
in part of beads or spangles," "but not composed in part of wool," 
under 408. The exclusion there is not of wool or hair, but of wool 
only, which implies that there the exclusion is not left to 383, but that 
wool is expressly by itself excluded. 

Décision reversed. 
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HUNIER & WHITCOMBB T. UNITED STATES. 
(Circuit Court, S. D. New Yorls:. February lî, 1903.) 

No. 3,013. 

1. CusTOMS Ddties— Linoléum. 

Linoléum of colored material, mixed In making, and taking sucli forin 
as the pressure of the rollers and résistance of the materials give them, 
is not taxable for duty as "inlaid linoléum," but as linoléum "fignred 
or plain," under Act July 24, 1897, par. 33T (30 Stat. 180 [U. S. Ccmp. 
St. 1901, p. 1662]). 

Albert Comstock, for appellants. 
D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse goods are linoléum of colored 
material, mixed in making, and taking such form as the pressure of 
the rollers and résistance of the materials give them. They hâve been 
assessed as "inlaid linoléum," instead of as linoléum "figured or plain," 
as claimed, under paragraph 337, of the act of July 24, 1897 (30 Stat. 
180 [U. S. Comp. St. 1901, p, 1662]), according to a supposed usage 
of the trade. The évidence taken in this court négatives such usage. 
"Inlaid" means laid into a definite space, as a separate part of the 
material of the structure; and the product is of a higher grade of 
manufacture, on which the higher duty appears to be laid. As the 
case now stands, this mixed, or "graiiite," linoléum, as it is some- 
times called, does not appear to be inlaid linoléum either in fact or in 
name, and it therefore seems to hâve been assessed erroneously. 

Décision reversed 



F. H. PETEY & CO. v. UNITED STATES. 

(Circuit Court, S. D. New ïork. February 7, 1903.) 

No. 3,147. 

1. CdSTOMS DuTIKS— PaPKR BoOKS— IlLUMINATED LiTHOaRAPHIC Prists. 

Paper books in the German language for the use of chîldren, contaln- 
Ing illuminated lithographie prints, weighlng less than 24 ounces eaeh, 
are taxable for duty under Act July 24, 1897, par. 400 (30 Stat. 188 [U. 
S. Comp. St. 1901, p. 1672]), and are not entitled to free entry, under 
paragraph 502 (30 Stat. 196 [U. S. Oomp. St. 1901, p. 1681]), as books 
and pamphlets printed exclusively in a f oreign language. 

W. Wickham Smith, for appellant. 
Henry C. Platt, Asst. U. S. Atty. 

WHEEL,ER, District Judge. Thèse are books of paper for chil- 
dren's use in the German language, containing illuminated lithograph- 
ie prints, not weighing 24 ounces each, and seem to come exactly 
within a clause of paragraph 400 of the act of July 24, 1897 (30 Stat. 
188 [U. S. Comp. St. 1901, p. 1672]), under which they were assessed. 
Paragraph 502 (30 Stat. 196 [U. S. Comp. St. igoi, p. 1681]) puts 
"books and pamphlets printed exclusively in languages other than 
Enghsh" on the free list. Books in any language may contain thèse 
peculiar prints, and, when they do, they come quite speciiîcally under 
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that clause of paragraph 400 (30 Stat. 188 [U. S. Comp. St. 1901, p. 
1672]), and are taken out of the free list. The illuminated litho- 
graphie prints in children's books of this weight are what seem to be 
aimed at. 

Décision aiïirmed. 



GABRIEL & SCHALL v. UNITED STATES. 

(Circuit Court, S. D. New York. February 13, 1903.) 

No. 3,271. 

1. CusTOMS DcTiKs— Commercial Carbonate of Bartta. 

Commercial carbonate of baryta Is exempt from duty under section 2 
of the tarife act of July 24, 1897, providing that "the following articles 
when imported shall be exempt from duty": "489. Baryta, carbonate of. 
or witherlte" (30 Stat. 196 [TJ. S. Comp. St. 1901, p. 1681]), and not 
dutiable at 25 per cent, ad valorem, under paragraph 3, 30 Stat. 151 [U. 
S. Comp. St. 1901, p. 1627], as a chemical compound or sait not provided 
for. 

W. Wickham Smith, for appellant. • 
Charles D. Baker, Asst. U. S. Atty. 

WHEEL,ER, District Judge. This importation is of commercial 
carbonate of baryta, and was assessed at 25 per cent, ad valorem,, 
under paragraph 3 of the act of July 24, 1897, 30 Stat. 151 [U. S. 
Comp. St. 1901, p. 1627], which lays that duty on "alkalies, alkaloids, 
distilled oils, expressed oils, rendered oils, and ail combinations of 
the foregoing, and ail chemical compounds and salts not specially 
provided for." Section 2 of the act provides that "the following 
articles when imported shall be exempt from duty": "489. Baryta, 
carbonate of, or witherite." 30 Stat. 196 [U. S. Comp. St. 1901, p. 
1681]. One is chemically prepared, and the other is a native ore of 
the same kind, used for the same purpose. A prominent meaning 
of the Word "or" is "either," as a distributive. Under the words of 
the section, both are "following articles," and the plain meaning of 
the words of the paragraph would seem to be that either carbonate 
of baryta or witherite is exempt. If not either, but only witherite,. 
the other words would hâve po meaning whatever, and ail words in a 
statute are supposed to hâve some meaning. The évidence shows 
that under similar words in the att of October i, 1890, par. 500 (26 
Stat. 604), this was by the customs ofRcers passed free. U. S. v. 
Ducas, 24 C. C. A. 121, 78 Fed. 339, was in relation to acétate of 
copper as verdigris, under paragraph 749 in the free list of the act of 
18^ (26 Stat. 610), which read "verdigris or subacetate of copper." 
There the acétate of copper was not mentioned by name, nor claimed 
to be included except as a kind of verdigris. Hère the carbonate 
of baryta is expressly named, with witherite, but neither is claimed 
to be included within the other. There is no apparent reason for 
excluding one, more than the other, from the free list ; and that case 
does not seem to require that the carbonate expressly mentioned in,, 
should be excluded from, the list. 

Décision reversed. 
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In re NOYES. In re GEARY. In re WOOD. In re FROST. 

(Circuit Court o£ Appeals, Ninth Circuit. January 6, 1902.) 

Nos. 701, 702, 703, and 744. 

1. CoNTEMPT op Court — Procbedings for Ponishment — Evidence. 

In proceedings for contempt of court in refusing to obey and obstruct- 
ing the exécution of writs of supersedeas granted by it. évidence et tlie 
relation of the respondents to the litigation or the parties concerned, 
and showlng other acts of mlsconduet on thelr part in relation thereto 
besldes those charged, Is admissible to show their anlmus and motives 
and to characterize thelr action. 

2. Same — Jddgb — Obstrdcting Execution dp Writ of Supersedbas projl 

AppelIjAtb Court. 

Respondent, as judge of the District Court for one of the districts 
of Alaska, made ex parte orders in a number of suits instituted in aid 
of actions of ejectment to recover placer minlng claims, appointing the 
same person receiver in each case, and directing him to talie possession 
of the claims, with ail personal property of the défendants thereon, and 
to work the claims and to hold the gold taken therefrom, subject to the 
order of the court. The pleadings had not been filed nor any process 
issued, the affidavits on which the applications were made were not 
read, and the orders slgned had been previously prepared at the instance 
of the man who was thereby appointed receiver. Hls bond was flxed 
at $5,000 in each case, although in one case plaintifC's showlng was to 
the effect that the daily output of the claim was $15,000. Respondent 
denied motions by défendants for removal of the receiver. and refused 
to allow an appeal. An appeal was subsequently allowed by a judge 
of the Circuit Court of Appeals, who also approved bonds given by de- 
fendants, and granted writs of supersedeas commanding respondent to 
stay any and ail further proceedings in relation to said orders and the 
appolntment of a receiver, and commanding the receiver to restore to 
the défendants ail property which he had taken or recelved as such 
receiver. The writs were served, but the receiver refused to obey them, 
and, on application to respondent, he refused to make any order requir- 
Ing the receiver to obey. The receiver then had in his possession gold 
dust taken from the claims to the value of about $200,000, which was 
stored In a bank. Respondent wrote a letter to the marshal requesting 
him to préserve peace and good order arià to "hold thlngs in statu quo," 
and also a letter to the military commander asking him to render the 
marshal such assistance as requlred, and supplemented such letters by 
oral instructions to the marshal to guard the gold dust, and not to per- 
mit any of the parties to obtain possession of It. Held, that such letters 
and Instructions were overt acts which had the direct efCect of Inter- 
fering with the exécution of the writs of supersedeas, and. in view of 
the other action of respondent and his refusai to order hls receiver to 
obey the writs, constltuted a contempt of the Circuit Court of Appeals. 

8. Same— Attorney— RiOHT to Give Légal Opinion. 

An attorney for a receiver, who advlsed his client that in his opinion 
a wrlt of supersedeas granted by an appellate court on appeal from the 
ordér maklng hls appolntment was void because the order was not 
appealable, and that, even if valid, it did not reqnire him to turn over 
certain property in his hands, but who did not advlse the receiver as 
to what hls action should be or to dlsobey the wrlt, did not thereby go 
beyond the legitimate privilège of an attorney in giving légal advice. 
and was not guilty of a contempt of court. , 

4. Same — Obstructing Execution of Writ. 

A receiver had in his hands a quantity of gold dust taken from min- 

ing claims which he was operatlng, stored in boxes in safe-deposit vaults, 

at a time when he was arrested for contempt of court In refusing to obey 

a writ of supersedeas commanding him to restore the property pending 

121 F,— 14 
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an appeal. He turned thé keys to the boxes over to respondent, who 
was district attbrney, and told the ' marshals who had him in charge 
that he had done so. They demanded the keys of respondent for the 
purpose of executing the writ of supersedeas, but he refused to give them 
to them, and used language which indicated that his action was willful 
and dellberate. Held, that he was gullty of a contempt of the court 
issuing the writ. 

S. Same. 

On the organization of the judicial districts in Alaska, respondent, an 
attorney, was sent there as a spécial examiner by the department of 
justice to instruct the clerk and marshal as to their duties and the keep- 
ing of thelr accounts. In private litigatlon over mining claims a re- 
ceiver had been appointed to work the claims, who had taken therefrom 
a large quantity of gold, which he had stored in the vaults of a bank, 
when a writ of supersedeas was Issued by the Circuit Court of Appeals 
commanding him to restore ail property In his hands. Respondent, with 
knowledge of such writ and that the receiver had refused to obey it, 
advised the marshal to guard the gold in the bank, and to prevent the 
défendants f rom obtaining it. He also wrote him a letter stating that 
if it became necessary for him to Incur extraordinary expansé "in sup- 
pressing speclflc unlawful acts of violence or attempted violence, bur- 
glary, robbery, etc.," there was an extraordinary expense f und f rom 
which he could be reimbursed. He also employed three détectives for 
several weeks, who were paid from government funds, and ostensibly 
in Its service, but were In fact employed on behalf of the receiver, with 
whom respondent was on intimate terms. Eeld, that his action in ad- 
vising the marshal as he did, in the light of his other conduct, was 
clearly Intended to obstruct the exécution of the writ of supersedeas, 
and constituted a contempt of court 

E. S. Pillsbury, amicus curiae. 

P. J. McLaughlin and F. J. Heney, for Arthur H. Noyés and C. 
A. S. Froât. 
J. G. Maguire, for Thomas J. Geary. 
Joseph K. Wood, in pro. per. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The afïîdavit upon which the order to 
show cause was directed to Arthur H. Noyés charges that on July 
23, 1900, sàid Arthur H. Noyés, as judge of the District Court of 
Alaska, Second Division, at Nome, Alaska, signed an order in the 
action entitled Chipps vs. Lindeberg et al., appointing Alexander 
McKenzie receiver of property described in the complaint, which 
consisted of a placer mining claim, and enjoined the défendants, 
who were then in possession of the daim, from working the same.; 
and on the same date made similar orders in four other similar causes 
pending, viz., Melsing vs. Tornanses, Comptois vs. Andersen, Rod- 
gers vs. Kjellman, and Webster vs, Nakkeli et al. That thereupon 
the receiver took possession of the claims, and proceeded to mine 
the same, and extracted therefrom gold dust of the value of more 
than $100,000. That the défendants in each of the said cases pre- 
^ented to the said Arthur H. Noyés, judge of said court, a pétition 
for the allowance of an appeal from said order, together with an uri- 
dertaking on appeal and assignment of errors, but that the said 
Arthur H. Noyés refused to grant said pétition or to allow such 
appeal. That theréafter, on August 29, 1900,' Honorable W. W. 
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Morrow, one of the judges of this court, made orders allowing ap- 
peais in said cases, and directing that writs of supersedeas issue 
thereon out of this court, directed to the said Alexander McKen- 
zie and the said Arthur H. Noyés, commanding the said Noyés to 
desist from any further proceedings on account of said orders, and 
commanding the said McKenzie to restore to the défendants in said 
cases ail property which he had taken or received as receiver. That 
on September 14, 1900, certified copies of said orders allowing 
such appeal in some of said cases, and writs of supersedeas in ail oî 
said cases, were filed in the office of the said District Court at Nome, 
and certified copies of the writs of supersedeas were served upon 
said Arthur H. Noyés, and also upon the said receiver; and de- 
mand was made upon the latter that he return to the défendants 
in said actions the gold and gold dust which he had taken from 
the claims described in the complaints in said actions, which gold 
dust was then in his possession, and was of the value of about $200,- 
000. That said receiver refusée! to deliver said gold dust, or any part 
thereof, to the défendants in said actions, and refused to comply 
with the writs of supersedeas, whereupon application was made by 
the respective défendants, through their counsel, to the said Arthur 
H. Noyés for orders directing the enforcement of the writs of su- 
persedeas which had been issued by this court, and that the said 
Arthur H. Noyés then and there declined to make such orders, 
saying that the matter was out of his hands. That on September 
15, 1900, the défendants in said cases, through their counsel, again 
requested said Arthur H. Noyés to make an order directing the 
enforcement of the said writs of supersedeas, but the said Noyés 
then and there stated and declared that the orders appointing the 
receiver were not appealable; that the défendants were not entitled 
to an appeal. That on said last-named date the said Noyés gave 
instructions to the United States marshal to place a guard over 
the vaults containing the gold dust, and to prevent access thereto 
by any person. That the object of said order was to defeat the 
exécution of the said writs of supersedeas. That on said date the 
said Arthur H. Noyés, in the présence of T. J. Geary, said to the 
said marshal, "Go ahead and keep possession of the gold dust, and 
do not let McKenzie or any of the parties go near it," and that at 
the same time the said Noyés stated, in the présence of said Geary, 
that he did not think the order appointing McKenzie as receiver 
was an appealable order, but that, assuming that it was, the only 
supersedeas that could be effected was one staying proceedings, 
and that on the record as it was there was no justification for the 
défendants demanding the return of the property. That on Oc- 
tober 6, 1900, in the case of Chipps vs. Lindeberg et al., the plaintiff, 
by his attorneys, Hubbard, Beeman & Hume, filed a motion in said 
District Court of the District of Alaska at Nome for an order of the 
court restraining the défendants in said case from working the 
placer mining claim in controversy therein, and from taking out of 
the jurisdiction of said court any gold taken therefrom, and that 
said motion was based upon an afifidavit of the plaintifï, which re- 
ferred to the writ of supersedeas as "an alleged writ of supersedeas 
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from the Circuit Court of Appeals of the Ninth Circuit." That 
upon such motion the said Arthur H. Noyés, judge of said court, 
ordered that the défendants in said action show cause on October 
8th why an injunction should not issue restraining them from fur- 
ther working the claim, and from deporting from the jurisdiction 
of the court any gold dust taken therefrom. That upon October 
loth the said Arthur H. Noyés made an order upon such appHca- 
tion for an injunction, enjoining the défendants in said action from 
removing any gold dust taken from said placer claim to any place 
outside of the Nome precinct, District of Alaska. That the conduct 
of the said Arthur H. Noyés after the appointment of the said re- 
ceiver, and above described, was for the purpose of interfering 
with and preventing the enforcement of said writs of supersedeas. 
The answer of Arthur H. Noyés admits that he refused to make an 
order requiring the receiver to return the gold dust to the défend- 
ants, but avers that he did not believe he could or should make 
such an order, and that ail matters pertaining to the receivership 
had passed beyond his control, except such orders as he was re- 
quired to make by the terms of the writ. That he did not state, 
as a reason for refusing to make an order requiring the receiver to 
deliver the gold dust, that the orders appointing the receiver were 
not appealable, but admits that it was his judgment and opinion 
that such orders were not appealable. He dénies that he ordered 
the marshal to allow no one, especially McKenzie, or the parties 
interested, to hâve access to the vaults in which the gold dust held 
by the receiver was deposited, or that he stated to the said mar- 
shal to go ahead and keep possession of the gold dust. He admits 
that he stated that the only order he could make in such cases was 
one staying proceedings; that the writ of supersedeas directed him 
to stay ail proceedings in the receivership matter, and to desist and 
refrain from any further acts in connection therewith; and he al- 
lèges that the injunction of October loth was made upon the belief 
and in the full conviction that such order was within his power as 
a judge in the said case then pending, for the reason that the ap- 
peals had been taken only from the orders appointing the receiver, 
leaving ail other matters in said causes pending in the District Court 
for further proceedings. That in ail the matters set forth in the 
charges he acted in good faith, and in full respect for the authority, 
writs, and orders of this court, and he dénies that he sought to in- 
terfère with or prevent the enforcement of the writs of supersedeas. 

Of the évidence which was taken upon the issue raised by the an- 
swer of Arthur H. Noyés to the oi;der to show cause, a large pro- 
portion consists of testimony concerning the attitude of the judge 
toward the litigation then pending before him in the cases which are 
hereinafter referred to, as well as in other cases in which îIcKen- 
zie was receiver or was interested. Much of it tends stron^ly to 
show the existence of a criminal conspiracy between some of thèse 
respondents and McKenzie and others to use the court and its 
process for their private gain, and to unlawfully deprive the owners 
of mines who were in possession thereof of their property tuider the 
forms of law. Concerning this portion of the évidence, it is not 
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necessary to express an opinion. The respondents are on trial 
hère for the offense of contempt of the process of this court, and for 
no other offense. Référence to the évidence of their misconduct 
will be made only for the purpose of finding the animus which ac- 
tuated them in the commission of the acts with which they stand 
charged. We fînd it unnecessary to discuss ail of this évidence in 
détail. We shall assume as proven none of the material facts which 
are testified to, except such as are not disputed, or are corroborated 
by other évidence, or are so well sustained by the proofs as to ieave 
in our minds no reasonable doubt of their truth. 

Judge Noyés arrived at Nome on July 19, 1900, in company with 
other officers of his court, and in company with Alexander McKenzie. 
Prior to going to Nome, McKenzie had been engaged in organizing 
the Alaska Gold Mining Company, a corporation, for the purpose of 
engaging in mining at Nome, and in that connection had made the 
acquaintance of O. P. Hubbard, a member of the firm of Hubbard, 
Beeman & Hume, attorneys at Nome, Alaska. On the day of his 
arrivai at Nome, McKenzie went to the office of Hubbard, Beeman & 
Hume, and had an interview with Mr. Hume, in which he told the lat- 
ter that Hubbard had transferred to him, McKenzie, his interest in the 
litigatioh which involved the righ't of possession of the Anvil Creek 
mining claims, and that Hubbard had represented to him that the 
other members of the firm would do the same, that is, would transfer 
to his corporation the contingent interest they had in those claims. 
The contingent interest of Hubbard, Beeman & Hume was a one- 
half interest in the claims in case the plaintiffs prevailed. Hume testi- 
fied that McKenzie further represented to him and to Beeman that hc 
controlled the appointment of the judge and the district attorney, and 
that if they desired to hâve those cases heard it would be absolutely 
necessary to transfer their interest to his corporation, and receive in 
lieu certificates of stock, and he testified that, at the same time, 
McKenzie demanded that a one-fourth interest of the business of Hub- 
bard, Beeman & Hume be transferred to Joseph K. Wood, the district 
attorney, and that Wood become a silent partner in the firm, and stated 
that, if ail this were assented to. Hume should become deputy district 
attorney. The évidence shows that Hume and his partners agreed 
to thèse suggestions, and Wood became a silent partner in the firm of 
Hubbard, Beeman & Hume, and that Hume was appointed deputv 
district attorney. Ail this was donc on Thursday, July igth. The 
évidence shows that on the same day, and immediately after making 
thèse arrangements, McKenzie took Hume and Beeman aside and de- 
manded that an entire one-fourth interest of the firm be placed in his. 
McKenzie's, name, and that he receive one-fourth of the profits. 
Hume testified that this was assented to on the next morning, after 
much objection and hésitation, and only after McKenzie had threat- 
ened him that, if he refused, his business and the interests of his clients 
would be ruined. He testified further that partnership articles were 
drawn up and signed in accordance with the agreement. Wood ad- 
mitted that the agreement was entered into whereby he and McKenzie 
were each to hâve a one-fourth interest in the firm, but he expressed the 
belief that it was never acted upon or carried out so far as McKenzie's 
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interest was concerned. At that time Hubbard, Beeman & Hume 
were attorneys for the plaintiffs in four actions at law that were pend- 
ing concerning the title to four of the best placer mining daims on 
Anvil Creek. Immediately after entering into the partnership agree- 
ment, McKenzie directed the fîrm to get ail their stenographers at 
work preparing papers for applications for the appointment of receiv- 
ers in those actions. This was donc in the four cases then pending, 
to wit, Rodgers vs. Kjellman, involving claim No. 2 below Discovery 
on Anvil Creek ; Comptois vs. Anderson, involving claim No. 3 above 
Discovery; Melsing vs. Tornanses, involving claim No. 10 above Dis- 
covery; and Webster vs. Nakkeli, involving a claim on NakkeH Gulch, 
tributary to Anvil Creek; and a new action was brought, Chipps vs. 
Lindeberg et al., involving Discovery Claim on Anvil Creek. The 
firm of Hubbard, Beeman & Hume employed three stenographers, 
and were busily engaged until the afternoon of Monday, July 23d, in 
making out papers. Bills in equity and affidavits in aid of the pending 
actions at law were prepared in aîl thèse causes except in Rodgers v. 
Kjellman. In that case, the receiver was appointed upon a complaint 
in ejectment and affidavits. In Melsing vs. Tornanses, the bill was 
not verifîed. While the papers were being prepared, McKenzie was 
constantly in and about the office of Hubbard, Beeman &• Hume, 
urging haste. On Monday morning, July 23d, he had a wagon waiting 
in front of the office of the firm for the purpose of conveying himself 
and his keepers to take possession of the mines as soon as he should 
be appointed receiver. Monday afternoon there were two such wag- 
ons waiting. Thèse facts are shown by the testimony of several dis- 
interested witnesses, one of whom, Arthur M. Pope, testified that as 
early as 9 or half past 9 o'clock in the morning his attention was di- 
rected to teams standing ready to convey McKenzie and others to the 
mines on Anvil Creek, and that on that day, or perhaps the day before, 
he had received information from Hubbard, Beeman & Hume that 
McKenzie would be appointed receiver of those mines. Between half 
past 5 and 6 o'clock in the evening of Monday, July 23d, the papers 
having been prepared, but not filed, Mr. Hume called upon Judge 
Noyés at his hôtel, presented his papers, and asked for the appoint- 
ment of a receiver in the five suits. Mr. Hume testified that he start- 
ed to read the affidavit of the plaintifï in one of the cases, whereupon 
the judge said it was not necessary to read the affidavit, and asked for 
the orders, and that the witness then stated that he desired to recom- 
mend for appointment Alexander McKenzie, to which the judge re- 
plied that he had known McKenzie for many years, that he was a very 
good man, and that, as he was a stranger in the country, he would pre- 
fer to appoint someone with whom he was acquainted : and thereupon 
he appointed McKenzie receiver of ail of said mining claims, with 
instructions to take immédiate possession of the same and work them, 
and to préserve the gold dust and proceeds of the claims subjeet to 
the further orders of the court ; and ail persons then in possession of 
the claims were ordered to deliver to the receiver immédiate posses- 
sion, control, and management thereof, and were enjoined from in 
any manner interfering with the mining or working of the claims, or 
the receiver's control or management thereof. The amount of the bond 



m EE NOTES. 215 

required of the receîver was in each case only $5,000, and this in the 
face of the showing made by the plaintiff's afïidavit in one of the cases 
that the daily output of the mine involved therein was $15,000. Imme- 
diately after the orders were signed, and before any bonds were filed, 
and before the papers were filed by the clerk, or the summons had 
been issued, the receiver proceeded to take possession of the five placer 
claims involved in those suits. The appointment of a receiver in thèse 
cases was a complète surprise to the défendants therein. Judge Chas. 
S. Johnson, formerly the district judge of Alaska, who was an attor- 
ney for certain of the défendants, testified that, in a conversation he 
had with Judge Noyés on his arrivai, the latter had stated that his 
court would not be open for business until his return from St. 
Michaels; that he would go there in a few days, and there formally 
open his court and spread his commission on the records, and return ; 
that he would keep a clerk or deputy at Nome until he returned, but 
added: "He will transact no business until I return from St. Mich- 
aels." The fourth section of the act of June 6, 1900, under which 
Judge Noyés was appointed, provided that the Judge of the Second 
District of Alaska should réside at St. Michaels, and it authorized him 
to hold court elsewhere in the district upon giving at least 30 days' 
notice. 31 Stat. 321-323. This notice was given by Judge Noyés by 
publication. It was dated July 21, 1900, and gave notice that a spécial 
term of the District Court would be held at Nome on Monday, August 
22, 1900, or as soon thereafter as practicable and convenient. Upon 
learnmg that a receiver had been appointed, the attorneys for the 
défendants in those cases endeavored to obtain an order setting aside 
the appointment. Samuel Knight, an attorney for certain of the de- 
fendants, prepared papers and called upon the judge on July 24th, and 
requested that his motion be set for hearing immediately, or as soon 
as possible. The judge replied that the matter could not then be 
taken up nor until after his return from St. Michaels. Mr. Knight 
urged that the matter be set for hearing at 3 o'clock that afternoon, 
to which the judge replied that the notice was too short. Judge 
Noyés declined to give the order or to set the cases for hearing, where- 
upon Mr. Knight said he would serve a notice on Hubbard, Beeman 
& Hume, and would be there at 3 o'clock in the afternoon. At 3 
o'clock counsel appeared, the motions were argued, and Judge Noyés 
announced that he would render his décision on the following Monday. 
On the following Monday, July 30th, he made no décision. Two days 
later he left Nome for St. Michaels. After he returned, the motions 
were reargued on August 3d and 4th. On August loth they were 
decided adversely to the défendants. W. H. Metson and Judge Ken- 
neth M. Jackson, on behalf of the défendants whom they represented, 
made similar motions and efïorts to obtain orders setting aside the 
appointment of the receiver in their cases. In the meantime, on July 
2Sth, Judge Noyés made an order in the case of Chipps vs. Lindeberg 
et al., which should receive more than casual notice. W. H. Metson, 
one of the attorneys for the défendants in that case, hearing that the 
receiver had taken possession of the personal efïects of the défendants 
therein, went on July 24th to the judge and asked him to make an order 
so construing the order of the 23d as to permit the défendants to re- 
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main in the possession of their tents and their personal property, and 
thereupon the judge so ordered. On July 25th, Mr. Metson having 
heard that the jndge had made a statement that he had been imposed 
upon in making the order of the previous day, went to the judge and 
stated what he had heard, and remarked that he was iiot in the habit 
of imposing upon judges, and did not intend so to do. To which 
Judge Noyés replied : "Your people are preventing tlie receiver from 
working the Discovery claim. I am going to tie your people up ail 
around. I am going to make an order which will take everything 
a:way from them." Mr. Metson protested against this, and requested 
the judge not to take so drastic a remedy, and drew his attention to 
the fact that the complaint called for the possession of the mine only ; 
and he argued that to take away the tools and supplies and personal 
effects of the défendants would be a great injustice. To which Judge 
Noyés replied: "I hâve been imposed upon, and I am going to tie 
them up." Mr. Metson testified positively to thèse facts. Judge 
Noyés admitted that portions of Metson's testimony are true, and 
made uncertain déniai of the remainder. We entertain no doubt, in 
view of ail the facts and circumstances, and the nature of Judge 
Noyés' own testimony, that the interview occurred substantially as 
testified to by Mr. Metson. He testified further that he requested the 
judge to refrain from making such an order, and that the judge de- 
clared his purpose' to make it, and told him if he got anything he 
would hâve to see McKenzie about it. Judge Noyés denied that he 
referred Metson to McKenzie. The order which was made on July 
25th was entitled an "order enlarging the powers of receiver." Among 
other thîngs, it directed the receiver to "take possession of ail sluice 
boxes, pumps, excavations, machinery, pipe, plant, boarding houses, 
tents, buildings, safes, scales, and ail personal property, fixed and 
movable, gold, gold dust, and precious metals, money boxes, or coin, 
and ail personal property upon said claim." The receiver took posses- 
sion of the tents and the beds of the men, the men's own personal prop- 
erty, the boxes of gold dust belonging to the men, the gold dust 
taken from other claims belonging to the défendants, the contents of 
the safe, and the time books of other claims which the défendants were 
working, and there was no redress until some six weeks later, when 
the receiver, on the advice of his counsel, surrendered a few of the 
things so taken. 

On August I5th the défendants applied to Judge Noyés for orders 
allowing them appeals to this court from the orders appointing the re- 
ceiver, and accompanied their application in each case with bonds and 
assignments of error, and presented bills of exceptions. The applica- 
tions were denied. After the appeals had been subsequently allowed 
by the order of the Honorable W. W. Morrow, one of the judges of 
this court, and copies of the orders of the judge and the writs of super- 
sedeas thereupon issued had arrived at Nome on September i4th, 
Marshal Vawter on that day served the writs upon Judge Noyés and 
upon the receiver. Mr. Knight called upon the judge on the same day 
and stated to him that he had come to see about getting an order to 
put into efïect the writs of supersedeas, and the judge said to him: 
"I can do nothing about this order; this litigation has caused me 
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a great deal of worry. My hands are tied; the court bas taken the 
whole matter out of my hands. You gentlemen hâve got to fight this 
thing out among yourselves," and he added : "I shall make no order ; 
it is not my duty to do so ; it is not within my province or right to do 
so." On the foUowing day Mr. Knight made a similar appUcation 
for such order, and presented to the judge a form of order, to which, 
he testifîed, the judge rephed that he had talked with Mr. McKenzie, 
and had come to the conclusion that the writs were void, and added : 
"You hâve laid a very suspicions emphasis upon the injunctional part 
of thèse orders; you are not entitled to an appeal, and your record 
shows évidence of a great deal of haste." Judge Noyés further stated 
to Mr. Knight that he was having an order prepared. Cornélius L. 
Vawter, who was the marshal of the District Court of Alaska, Second 
Division, in the fall and summer of 1900, testifîed that on Septembev 
I4th he served copies of the writs upon Judge Noyés and McKenzie, 
and that later in the sarae day he called upon the judge and asked if 
there was any thing that could be done in relation to the writs, and that 
the judge answered that he was not going to do anything; McKenzie 
could do as he pleased. The marshal testifîed that on the following 
day, while he was in consultation with Major Van Orsdale, he re~ 
ceived from Judge Noyés the following letter : 

"Nome, Alaska, Sept. 15, 1900. 
"O. L. Vawter, United States Marshal, City — Dear Marslial: 1 liave beeii 
able for the first time to make an examination of the original order sent 
down from the Circuit Court of Appeals, and flnd that it will be necessary 
for me to enter certain orders of record hère, which will be donc as soon 
as they can be drawn and spread upon the record. In the meantime, it 
devolves upon you to préserve the peace and good order so far as it is pos- 
sible for you to do, and I bave taken occasion to request Major Van Orsdalo 
to render such assistance as necessary to protect life and property and to 
hold things in statu quo until the order can be prepared and presented to 
the court. 

"Sincerely yours, Arthur H. Noyés, ,ludge." 

The marshal testifîed that in connection with the letter, and after 
he had put a posse of tvi'O soldiers in the bank, he had a conversation 
with Judge Noyés, in which he told the judge what he had done to 
guard the buUion, and that the judge remarked: "That is right. 
Hold it there. Don't let this crowd get it ; don't let anybody get it ; 
keep the guard on there until further orders." The marshal testifîed 
further that it was rumored at that time that the Lane people and the 
Pioneer Mining Company (the défendants in the Anvil Creek cases) 
were going to go in and take the buUion out, and that their attorneys 
had requested him to hâve the writs enforced, and that he informed 
Judge Noyés of this later, and that the judge said it was right "not 
to enforce them; not to let them get the bullion." Marshal Vawter 
testifîed that later, at St. Michaels, he had a conversation with the 
judge, in which he said to the latter : "There is no danger but what 
you are going to obey the writ of the appellate court, is there?" and 
the judge answered: 

"Don't you think It. In the first place I hâve got a right to interpret those 
writs. They bave not jnit up bonds enougli. I don't know wliether they ariî 
genuine or not. I don't know who Frank Monckton is. X am not going to 
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take any clerk of the court's word for It. In any event the Suprême Court 
wlll knock them eut when It gets there." 

Judge Noyés contradicted the testimony of the marshal in re- 
gard to this conversation, and denied that he made the remarks 
which the marshal attributed to him. There is partial corrobora- 
tion of the marshal's testimony by that of George V. Borchsenius, 
the clerk of the court, who testified that he was présent during a 
part of the conversation at St. Michaels, and that he heard some 
remark of Judge Noyés concerning Mr. Monckton, the clerk of the 
Circuit Court of Appeals. It should be rioted that Marshal Vawter, 
at the time when he testified, was no longer marshal of the court, 
and that his feeling toward Judge Noyés was unfriendly, and that 
he and the judge were not ùpon speaking terms. Chas. D. French, 
captain in the United States Army, Seventh Infantry, testified that 
he was on duty at Nome in August, September, and October, 1900. 
That he had an interview with Judge Noyés on September I5th, in 
which référence was made to the writs of supersedeas, and that he 
asked Judge Noyés what was going to be done about it, to which 
Judge Noyés answered that he understood it that the writs required 
him not to do anything whatever. Gapt. French further testified : 

"There was some further conversation. He directed me not to Issue any 
executive order In référence to thèse writs, as I understood it. * * * I 
understood I was required not to undertake the exécution of the writs. I 
was captain of Company K, Seventh Infantry, which was engaged in con- 
troiling the town, and was, as I understood it, held responsible for keepins 
the peace." 

Capt. French later testified that when the judge forbade him to 
issue an executive order he understood it to refer to the writs of 
supersedeas, and he so informed Major Van Orsdale, his superior 
ofêcer. Major Van Orsdale, who was in command of the military 
forces at Nome, testified that, on the morning of September I5th, 
Kenneth M. Jackson, one of the attorneys for the défendants in the 
Anvil Creek cases, called upon him and told him that the receiver 
had refused to comply with the writs of supersedeas, and that there 
was danger of serions trouble, as a vigilance committee was being 
or was about to be organized for the purpose of taking possession 
of the properties that McKenzie was responsible for as receiver, 
and that he was very anxious that matters should proceed in a law- 
ful way; that if the committee got started there was no knowing 
where it would end, and very serions trouble would probably resuit, 
possibly bloodshed. Kenneth M. Jackson testified that what he told 
Major Van Orsdale was that McKenzie had refused to obey the 
writs, and that the marshal had refused to enforce them, and that 
the défendants were afraid that McKenzie and the plaiutifïs would 
remove the gold dust and get away with it, and that if they did at- 
tempt to take the gold dust out of the bank some one would get hurt, 
and that he wanted the assistance of the military to enforce the 
writs. We hâve no hésitation in accepting Mr. Jackson's statement 
as embodying the truth of the situation. It is fuUy sustained by the 
circumstances, and by the gênerai facts in the case as testified to by 
other witnesses. There was no danger of a gênerai riot or of the 
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formation of a vigilance committee, and there was no danger of 
bloodshed unless either the plaintiffs or the défendants or the re- 
ceiver should attempt by force to remove the gold dust from the 
safe deposit vault where it was stored. It is tfue there were miners 
in Nome at that time who had been working for the receiver whose 
wa^es had not been paid, and who were clamorous for payment, 
but there is no crédible évidence that they contemplated or threat- 
ened the use of violence to take the gold dust, or for any purpose, 
or that there was talk of a vigilance committee. Major Van Ors- 
dale testifîed that he went to see Judge Noyés, together with Capt. 
French ; that he reported to the judge what he had heard about the 
writs and the danger of riot and bloodshed, and that the judge in- 
formed him that the matter had been taken entirely out of his hands, 
and that he did not know what Mr. McKenzie was going to do about 
it, but if the matter was brought to his attention he would inform 
Mr. McKenzie that he should comply with the writ, or words to that 
effect. That afternoon, about 4 o'clock, Major Van Orsdale received 
the following letter from Judge Noyés : 

"Nome City, Alaska, Sept. 15, 1900. 

"Major Van Orsdale, Noitie City, Alaska— My Dear Major: After you 
called with Captain French this morning I saw the original papers on file 
from the Circuit Court of Appeals, and I find that it is necessary for an order 
to be entered by this court, which will be entered, of course, as soon as the 
same can be prepared, and such further steps will be talien as will be a full 
and complète compliance with the order of the Circuit Court of Appeals. 
My anxiety in this matter is to do everything in my power, and hâve ail 
those whom I can in anywise control fully comply with the order of the court 
above, which, of course, will be done. In the meantime it is necessary that 
matters should rest in statu quo, and peace and order be preserved, and I 
therefore request that you render such assistance to the marshal as may be 
necessary to maintain that peace and quiet. 

"Assuring you of my désire to co-operate in every effort that is needful in 
order to préserve life and property, I am, 

"Very sincerely yours, Arthur H. Noyés, Judge." 

Judge Noyés testifîed that the letter to Major Van Orsdale was 
written in pursuance of an interview that he had previously had with 
Major Van Orsdale, when the latter had called upon him and told 
him there was going to be a disturbance and an attack upon the 
bank, or that a mob was likely to assemble, and that there was go- 
ing to be bloodshed. 

On September I7th, W. H. Metson made formai application in 
court for an order directing the receiver to comply with the writs 
of supersedeas in his cases, and the judge answered, saying that 
he was preparing a formai order which would be filed. On Septem- 
ber I9th, Mr. Metson and Judge Johnson made, in open sourt, a 
motion for the enforcement of the writ of supersedeas in the Chipps 
case, and accompanied the motion with an affidavit that McKen- 
zie had extracted $130,000 from the mine, which he refused to de- 
liver, and they asked the court to make an order on the writ of su- 
persedeas that he transfer that property to the défendants. Judge 
Noyés, being then engaged in hearing a trial, directed that the trial 
proceed, and made no answer to the application which was thus 
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made. I^ appears that no order was made in open court by Judge 
Noyés in any of thèse cases at any time, but Mr. Metson testified 
that subsequently he found among the papers in the Chipps case 
orders which bore date September I7th, which were not filed, and 
which contained, indôrsed upon them in pencil, in the handwriting 
of Wheeler, the private secretary of the judge, the mémorandum, 
"Not to be filed." The order, after setting forth certain récitals, con- 
cludes as foUows : 

"Ordered that ail further proceedings herein In relation to said interloc- 
utory order of thls District Court of sald 23d day of July, 1900, be and are 
hereby stayed pending the sald appeal from said interlocutory order to the 
Circuit Court of Appeals." 

Similar orders were made in the other cases, ail bearing date of 
September 17, 1900. Judge Noyés testified that thèse orders were 
made to express his understanding of the requirements of the writs 
of supersedeas so far as they were directed to him, and that he did 
not make or authorize the mémorandum "not to be filed." The 
writs contained the following: 

"And that you, sald Alexander McKenzle, do forthwlth return wito the 
sald défendants the possession of any and ail property of which you took 
possession under and by virtue of sald order, and that you do make retnrn 
of thls supersedeas, together with your acts and doings thereon, to sald Bis- 
trict Court for such District of Alaska, Second Division, as you -will answer 
the contrary at your péril, and you, the Judge of sald District Court for 
the District of Alaska, Second Division, are hereby commanded to stay any 
and ail proceedings which may hâve Issued as aforesald upon said order, 
and to stay any and ail further proceedings io relation to said order and 
the appointment of a recelver in thls case, pending the appeal last aforesald 
in thls court." 

Judge Noyés testified that he was not advised of the fact that 
Judge Morrow had approved the form of the writs of supersedeas, 
or that he had taken other action than to make the orders upon 
which said writs were issued, and that, taking the writs in connection 
with those orders and the amount of the bonds upon which the ap- 
peals had been allowed, which was $35,000 in each case, he was in 
doubt whether the writs directed the receiver to turn over the gold 
dust. He testified that he told McKenzie that he, McKenzie, ought 
to comply with the writs, but as to what was necessary for him to 
do in order to comply therewith he did not undertake to advise him ; 
that he thought, when the appeals were taken, the whole thing was 
taken out of his, Noyés', hands, and that he was restrained from tak- 
ing any further steps in the cases whatever, so far as the receiver 
was concerned. He admitted that he declined to make an order 
requiring the receiver to turn over the gold dust, "not believing I 
was bqund to; on the contrary, believing it was not a part of my 
duty to do so." On October 6th, this gold dust remaining still in 
the possession of McKenzie, the receiver, but the mining daims in- 
volved in the suits having been surrendered by him to the défendants, 
who were then engaged in mining the same, Chipps, the plaintiff 
in the case of Chipps v. Lindeberg et al., by his counsel, applied to 
the court for an order upon the défendants therein, to show cause 
why they should not be restrained from removing from the terri- 
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torial jurisdiction of the court the gold dust which they were then 
extracting from the mine, and accompanied the appUcation with an 
affidavit setting forth the facts of the allowance of the appeal by 
Judge Morrow, and the issuance of the writ of supersedeas, which 
was therein referred to as "an alleged writ of supersedeas of the 
Circuit Court of Appeals of the Ninth Circuit." Hearing was had 
upon the order to show cause on October 8th, at which time a dis- 
cussion was had before the court by counsel for the respective par- 
ties concerning the efifect of the writ of supersedeas. It was argued 
on behalf of the plaintifï that inasmuch as the appeal had been 
taken only from the receivership proceedings, and the main ac- 
tion remained pending before the court, there could be no violation 
of the writ of supersedeas by enjoining the défendants from deporting 
the gold dust from the jurisdiction. ïhat argument was met by the 
défendants' counsel with the proposition that on proper application 
to the court, and the proper bond being given, the court would hâve 
jurisdiction to issue an injunction, but that the court would hâve no 
jurisdiction unless the bond was ofïered, and they contended that the 
application for the injunction, without the bond, was merely a make- 
shift to avoid the writ of supersedeas. On October loth the court 
made the injunction order, enjoining the défendants from moving 
any of the gold dust from the jurisdiction of the court. It was made 
without bond, and without suggestion of a bond. Judge Noyés tes- 
tified that it was not his intention to order an injunction without a 
bond, and that if he so ordered in this instance it was by mistake. 
Marshal Vawter testified, and his testimony is not contradicted, that 
on October loth, the day when the injunctions were issued, and some 
three hours before their issuance, McKenzie came to him and was 
very anxious to hâve the injunctions served that night, and wanted 
him to be ready to make the service. On October I5th, McKenzie 
was arrested at Nome upon an order of this court to show cause 
why he should not be held guilty of contempt for his disobedience 
to the writs of supersedeas. The défendants, on October i6th, made 
a motion in court to dissolve the injunction of October loth. On 
the following day, W. T. Hume, one of the attorneys for the plain- 
tiffs, stated in open court that he thought it was the duty of the 
plaintiflfs' attorneys in that matter, and for their own good, to dis- 
solve the injunction of their own motion, or for the court to dissolve 
it. Judge Noyés thereupon immediately said, "AU of the injunction 
orders are dissolved forthwith." 

The record and the évidence of thèse proceedings show from first 
to last, upon the part of Judge Noyés, an apparent disregard of the 
légal rights of the défendants in the cases in which McKenzie was ap- 
pointed receiver. The proceedings upon which the receiver was ap- 
pointed were extraordinary in the extrême. Immediately after his ar- 
rivai at Nome in company with the man who, it seems, had gone 
to Nome for the express purpose of entering into the receivership 
business, and who boasted to others that he had secured the appoint- 
ment of the judge, and that he controlled the court and its officers, 
upon papers which had not as yet been filed, before the issuance of 
summons, and before the exécution of receiver's bonds, without no- 
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tice to the défendants, without affording them an opportunity to be 
heard, Judge Noyés wrested from them their mining elaims, of which 
they were in the full possession, the sole value consisted of the gold 
dust which they contained, and which lay safely stored in the ground, 
and placed the elaims in the hands of a receiver with instructions to 
mine and operate the same, and this without any showing of an équi- 
table nature to indicate the necessity or propriety of the receiver- 
ship, or the necessity for the opération of the mines by a receiver in 
order to protect the property or to prevent its injury or waste. When 
the défendants undertook to appeal from thèse orders, their right of 
appeal was denied them. The receiver so appointed was permitted 
to go on and mine thèse elaims on an extensive scale, and extract 
from them their value. According to the testimony, some of the 
mines were "gutted." The appointment of the receiver was, in the 
case of Chipps vs. L,indeberg, almost immediately foUowed by an order 
authorizing the receiver to take into his possession ail the personal 
property of the défendants v^hich was found upon the claim, includ- 
ing their stores, provisions, tools, and tents. The order so made was 
so arbitrary and so unwarranted in law as to baffle the mind in its 
effort to comprehend how it could hâve issued from a court of jus- 
tice. That it was not inadvertent is shown by the fact that, before 
making it, Judge Noyés was reminded that the suit involved the 
placer mining claim only, and by the further fact that the order was 
preceded by the threat to "tie up" the défendants and take away their 
property, and was followed three weeks later by the deliberate exécu- 
tion of similar orders in the other four cases. The appointment of 
the receiver in each case was in direct violation of the Code of Alaska, 
under which the court was organized (31 Stat. 451, § 753), which pro- 
vides as follows: 

"A receiver may be appointed in any civil action or proceeding, other ttian 
an action for the recovery of spécifie personal property — Ifirst, provisionally, 
before judgment on the application of elther party, when his right to the 
property which Is the subject of the action or proceeding, and which Is in 
the possession of an adverse party, Is probable and the property or its rents 
or profits are In danger of belng lost or materially injured or impaired." 

There is évidence of other arbitrary and oppressive action of the 
court in McKenzie's favor in cases in which he was receiver or was 
interested, notably the case of the Topkuk mine. It is shown that 
two of the original locators of that tnining property went to Judge 
Noyés upon his arrivai at Nome and complained of the action of cer- 
tain trespassers, and that he referred them to his private secretary, 
Wheeler, saying that the latter was about to resign his office and 
take up the practice of the law; that they went to Wheeler, and 
he proposed that if they would give him a one-half interest in the 
mine he would Secure them the full possession of .their property with- 
in 24 hours; that they refused this exorbitant demand, and after 
some discussion were about to engage his services in considération 
of a one-eighth interest, when negotiations were dropped, for the 
reason, it is suggested in the évidence, that McKenzie had become 
interested on the other side. An action of ejectment was then com- 
menced by the persons whom the locators complained of, and one 
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Cameron was îmmediately appointed by the court receîver of the 
mining property, upon a bond of $10,000. He proceeded to operate 
the mine upon an extensive scale, refused to use the machinery which 
the owners had placed there at an expansé of $6,000, and, instead, 
rented machinery from McKenzie at the rate of $50 per day, and 
bought supplies of him to the amount of $7,800. The owners at- 
tempted to protect their interests. They challenged the sufhciency 
of the bond and the ability of the sureties to respond, but vvithout 
avail. They attempted to watch the clean-ups, but their right to be 
présent was denied by the receiver. They appUed to the court for 
relief, but the only relief they could obtain was an order that one 
of their number, who was designated by name, be permitted to be 
présent at each clean-up simultaneously with one of the plaintiffs. 
The évidence is that a considérable portion of the time the plaintifïs 
declined to be présent, and thereupon the receiver denied the right 
of the designated défendant to be présent. When the défendants 
finally established their title to the property by the verdict of a jury, 
and the receiver was discharged, his account showed that lie had 
taken out of the mine $30,000, while his expenses were largely in 
excess of that amount. The owners contended that he had taken 
from the mine more than $200,000. Upon a référence of the receiv- 
er's account to a référée appointed by Judge Noyés, it was found 
that the receiver had taken from the mine $100,000, and that his 
expenses were no more than $35,000. The évidence shows that 
neither the receiver nor his bondsmen hâve any property which can 
be found to apply upon this large déficit of $65,000. Ail thèse mat- 
ters were properly shown to this court upon thèse proceedings, to 
throw light upon the transaction, to show the animus of Judge Noyés 
m those cases, and to aid the court to interpret the nature of his 
conduct in the matters upon which contempt is charged. 

The charges are in substance that the respondent is guilty of con- 
tempt of this court in refusing to exécute an order directing the 
receiver to obey the writs of supersedeas, in giving to the marshal 
and to Major Van Orsdale instructions to hold matters in statu quo 
and permit no one to hâve the gold dust, and in issuing the subsé- 
quent injunction of October loth enjoining the défendants from re- 
moving the gold dust from the jurisdiction of the court. When the 
writs of supersedeas arrived at Nome, and their contents were made 
known to judge Noyés, and an application was made to him for an 
order requiring the receiver to obey them, it was his plain duty to 
make that order. The receiver had refused to obey the writs. He 
was an ofHcer of Judge Noyés' court, subject in ail his conduct as 
receiver to be controlled by the order of that court, subject to re- 
moval or punishment for contempt in case of disobedience. If Judge 
Noyés believed the writs were void, it was none the less his duty to 
obey them, and to leave the question of their validity to the décision 
of the court whose writs they were. He had no warrant for saying 
that his hands were tied. The writs of supersedeas did not tie his 
hands so as to prevent his obédience to their own terms. In lan- 
guage which was neither uncertain nor doubtful, they directed him 
to go no further with the receivership, and McKenzie to surrender 
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ail the property he had taken as receiver, including the gold dust. 
It is absurd to say that Judgé Noyés was enjoined îrom ordering 
McKenzie to do the very thing the writs commanded the latter to do. 
It was no excuse for denying the application for the order that the 
bonds upon which the appeals had been allowed were less in amount 
than the value of the gold dust which the receiver had taken out of 
the claims. The inadequacy of the bonds, if they were inadéquate, 
was no concern of Judge Noyés. The appeals had bèen allowed, it 
is true, upon bonds aggregating $100,000, but that sum was consid- 
erably larger than the sum total of the bonds which Judge Noyés 
had required of McKenzie as receiver. 

Had Judge Noyés done nothing further than to refuse to make an 
order directing the receiver to obey the writs, howevér, we should hesi- 
tate to hold his refusai to be contempt of court. But he went further 
than that. Not only did he refuse to make the order, but, apparent- 
ly fearful that the défendants in those cases were about to obtain 
possession of the gold dust under the writs, he issued to the marshal 
and to Major Van Orsdale directions to hold things in statu quo, and 
couched his directions in words which, upon their face and unex- 
plained, we can construe no otherwise than as meaning that his 
purpose was to prevent the delivery of the gold dust to the défend- 
ants or to any one. Thèse orders, it is true, were accompanied 
with the promise that the court would investigate the writs and issue 
such orders as might be proper for their enforcement, but, when the 
promised orders were finally made, they were orders not enjoining 
obédience, but the reverse. In framing the orders, Judge Noyés 
took the language of the supersedeas so far as it enjoined him from 
further proceeding in the receivership matter, and turned it into a 
gênerai order of the court, which, if it had any force or efifect at ail, 
had the efifect to inhibit the surrender of the gold dust by McKenzie, 
the receiver. But Judge Noyés disclaimed that he had any pur- 
pose to interfère with the writs or to obstruct their enforcement, 
and testified that his orders to the marshal and to Major Van 
Orsdale were made in conséquence of the représentations which the 
latter had made to him of the danger of violence, and were not di- 
rected against the delivery of the gold dust to the défendants, but 
were issued to préserve order and prevent riot and possible blood- 
shed. We hâve not disregarded the évidence which has been ofifered 
on behalf of Judge Noyés to explain the letters to the marshal and 
to Major Van Orsdale by référence to an alleged condition of law- 
lessness at Nome at that time which threatened the safety of the 
. property and the funds in the bank. The évidence does not con- 
vince us that that state of things existed. On the contrary, the over- 
whelming weiglit of the évidence is that the only commotion that 
existed at that time was caused by the belief or the appréhension 
that the défendants in the suits, if balked by the refusai of the re- 
ceiver to deliver the gold dust, would themselves take possession 
thereof. The évidence upon that point is to our minds so clear as to 
leave no room for doubt. We are convinced that Major Van Ors- 
dale misunderstood the purport of the communication which he re- 
ceived from Judge Jackson. But, inasrauch as Major Van Orsdale 



IN KE NOYES. 225 

represented the situation to Judge Noyés as he has detailed it, we 
reckon with that fact, and with the élément of doubt which it might 
create were it net for the other évidence in the case. Ali doubt is 
removed, however, when we corne to consider the testimony of 
Marshal Vawter and Capt. French concerning the oral directions 
which they received from Judge Noyés in connection with the "statu 
quo" letters. Vawter was instructed, as he testified, to prevent the 
défendants in those cases from obtaining the gold dust. Capt. 
French, a disinterested witness, to whose testimony we must give 
full crédit, testifîed that Judge Noyés directed him to issue no execu- 
tive order in référence to the writs, which he understood to mean, 
and which could only mean, that Judge Noyés forbade him to issue 
an order that the gold dust referred to in the writs be turned over 
to the défendants in obédience to the commands of the writs. Thèse 
oral instructions furnish évidence of the motive of the written in- 
structions. In giving them, and in making the written instructions, 
the respondent willfully committed an overt act which had the direct 
effect to interfère with the exécution of the writs of this court, and 
thereupon the charge of contempt must be sustained. Concerning 
the remaining charges against the respondent, it is not necessary 
to make extended comment. His action in issuing the writ of in- 
junction of October loth was attended by no features of contumacy 
or want of respect for this court, except the fact that it was made 
upon a pétition which referred to the writs of supersedeas as "an 
alleged writ of supersedeas of the Circuit Court of Appeals," and 
the fact that when the injunction was allowed it was allowed without 
bond. It is significant, perhaps, of the purpose which thèse injunc- 
tions were intended to serve that on October I7th, after the arrivai 
of the warrant of arrest of McKenzie, Judge Noyés of his own mo- 
tion dissolved them. 

In arriving at the conclusion which we hâve reached in this case, 
we hâve not failed to recognize the seriousness of the charge of con- 
tempt when laid at the door of a judge of a court, nor the necessity 
of maintaining a due regard for the judicial discrétion which be- 
longs to that office. It is essential, however, to the administration 
of justice that the process of courts be obeyed. Upon no one does 
this obligation of obédience rest with more binding force than upon 
a judicial officer. The respondent Arthur H. Noyés is adjudged 
guilty of contempt of the authority of this court by his résistance 
to the exécution of its writs of supersedeas. In view of the fact 
that he holds a public office, it is the opinion of the court that the 
respondent be required to pay a fine. It is accordingly adjudged 
that he pay a fine of $i,ooo. 

Thomas J. Geary, an attorney of this court, was cited to show 
cause upon évidence which had been furnished by himself in his 
testimony taken before this court on January 23, 1901, in the case 
of Kjellman vs. Rodgers, upon the proceedings which were insti- 
tuted against Alexander McKenzie for contempt. Mr. Geary tes- 
tifîed at that time that he was the attorney for McKenzie, the re- 
ceiver, at Nome, and that on or about September I7th he discusset^^ 
121 F.— 15 
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with Ju4ge Noyés the application which had been made to the lat- 
ter for aii order directing the receiver to turn over the gold dust 
according to the writs of supersedeas, in which discussion Judge 
Noyés said to him that he did not believe he possessed the author- 
ity to make such an order, and that the only order he could make 
was one staying prçceedings, leaving the property where it was. 
The witness proceeded to say : "Under those circumstances, I ad- 
vised Mr. McKenzie not to turn over the money." In the cross- 
examination which ,was then had appears the following testimony : 

"Q. Was not your advlce to McKenzie that the order was not appealable 
from, and for that reason be should not obey the writ of supersedeas? A. 
That was part of it; not ail of It. * * • Q. Did you not advise him that 
the order of Judge Morrpw allowlng the appeal was voldî A. Yes, sir; I ad- 
vlsed that, because I thoUght that under the two cases that I hâve cited, 
that the order appointing McKenzie belng merely an order appolnting a 
receiver and not an injunction order, that Justice Morrow or this court had no 
jurlsdictlon of an appeal from the order appolnting a receiver. Q. Had you 
auy intention of advislng McKenzie on the 15th to turn over the gold dust? 
A. I do not know how I can answer that any plainer than I hâve. I stated 
at that time that I advised Mr. McKenzie that evening after 6 o'clock that in 
my opinion the supersedeas did not requlre him to turn over the money. Q. 
After that writ had been served upon him, McKenzie, did you advise him not 
to obey that wrjtV A. Yes, sir. It did not change my opinloh at ail. If 
the original proceeding was vold and the court had issued a writ it had not 
authority to issue, it was vold." 

In his testimony taken in the présent proceedings, the respondent 
testified that he never at any time advised McKenzie to disobey 
the writs; that he went no further than to state to McKenzie his 
opinion of the law, and that he advised him that in his opinion not 
only the orders appointing him receiver were not appealable, but 
that the writs themselves did not require him to surrender the pos- 
session of the gold dust; and he testified that he gave McKenzie 
no advice whatever as to the course of action he ought to pursue in 
the matter. Upon his attention being directed to the spécifie testi- 
mony which he had given in the McKenzie case, and which is quoted 
above, he testified that either he did not catch the scope of the in- 
terrogatory, or that the testimony had been incorrectly taken by 
the reporter, and that he had not intended to testify as reported. 
In that connection he directed attention to the fact that, by the other 
questions and his answers thereto given in his former testimony, 
it appeared that he did not advise McKenzie in regard to his action, 
or advise him to disobey the writs. There is no other évidence in 
the case sustaining the charge that the respondent advised the re- 
ceiver to disregard the writs or to disobey the orders of this court. 
The testimony of Kenneth M. Jackson tends rather to some degree 
to corroborate the évidence of the respondent in that regard. We 
think that, upon due considération of the whole of the évidence 
against the respondent Geary, there is not sufïicient to convince 
us beyond a reasonable doubt that he bas been guilty of contempt 
of the court. The charge against him will therefore be dismissed. 

Joseph K. Wood, the United States district attorney, went to 
Nome in Company with McKenzie and Judge Noyés, and immediately 
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after his arrivai, through the interme diation of McKenzie, became a 
silent member of the firm of Hubbard, Beeman & Hume, and ap- 
pointed Mr. Hume his deputy district attorney. He corroborated the 
testimony of Hume to the effect that an arrangement was also made 
whereby McKenzie was to be a member of the fîrm and to receive 
one-fourth of the profits thereof, but he expressed a doubt whether 
the agreement was ever carried eut. The charge which is made 
against Wood is that at the time of the arrest of McKenzie on Octo- 
ber 15, 1900, the keys of the safe-deposit vaults in which McKenzie, 
as receiver, kept the gold dust which was to be delivered under the 
writs of supersedeas, had been given by McKenzie to Wood, and 
that when the officers, in the présence of McKenzie, demanded of 
Wood the possession of the keys, he refused to surrender the same. 
Geo. H. Burnham, one of the deputy marshals who went from San 
Francisco to arrest McKenzie and enforce obédience to the writs of 
supersedeas, testified that on October 15, 1900, while he had Mc- 
Kenzie in his custody under arrest, he and Shelley Monckton, the 
other deputy marshal, demanded of McKenzie the keys of the box 
which contained the gold dust in the Alaska Banking & Savings De- 
posit Company, and that McKenzie answered that he had given the 
keys to Mr. Wood, the United States attorney; that Mr. Wood 
soon thereafter came into the room, and Monckton said to him : 
"Mr. Wood, we understand you hâve the keys of the boxes that con- 
tain the gold dust in the Alaska Banking & Sa\'ings Deposit Com- 
pany j^ deposited there by Mr. McKenzie, the receiver ;" and that Mr. 
Wood said: "Do you understand I hâve the keys to those boxes? 
Understand nothing; I don't care what you understand;" and that 
Mr. Monckton then said: "Well, Mr. Wood, Mr. McKenzie has 
just informed us that he gave you those keys ; that you were an 
officer of the court; that he thought the keys were safer with you 
than with himself; and I now make demand on you for those keys;" 
and that McKenzie then added : "Mr. Wood, I told the marshals 
you had the keys ; that I thought they were safer with you than with 
myself;" that then Mr. Monckton said: "I make demand on you 
for those keys; hâve you the keys?" and that Wood replied: "I 
don't know whether I hâve them or not ;" and that he then got up 
and went to the door, and as he was going to the door he said, "I 
will see you later." Dr. Cabell Whitehead, the manager of the bank, 
testified that when the deputy marshals came to the bank to obtain 
the gold dust he asked them if they had the keys, and they replied 
denying that they had them, and that afterwards he met Wood on 
vStedman avenue and told him that the deputy marshals were at the 
bank and wanted to see him, to which Wood replied that "the sons 
of bitches knew where to iind him if they wanted to see him" ; that 
the witness protested against the use of that sort of language to him, 
and told Wood he was simply trying to protect property, that he could 
not see any good purpose that could be served by breaking open 
those boxes, which the officers had a right to do and would do, 
and that Wood answered: "I will deliver those keys to no one until 
I hâve seen a certain person;" that the witness then said to Wood 
that he did not tliink there was time to see anybody, because the 
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marshals had been waiting sonie time, and he did not think they 
would wait much longer, and that Wood turned and went across 
the Street and said: "Let them proceed with their damned burgla- 
ries." McKenzie testified that after he was arrested he handed Wood 
his pocketbook and keys, and told him he wished him to take pos- 
session of them, as he was afraid they were going to take him to 
jail, and he did not wish them to get possession of his private papers 
and private affairs, and that when the deputy marshals inquired of 
him if he had the keys he answfered, "No," and informed them that 
Mr. Wood had them, and that shortly after Wood passed through 
the room, and Monckton asked him if he had the keys, or requested 
him to give up the keys, and Wood said, "I will see about that later," 
and passed right on. Mr. Wood never did surrender the keys, and 
the marshals were compelled to break open the boxes. In his answer 
upon the order to show cause the respondent states that his failure 
and refusai to give up the possession of the keys was not through 
a purpose on his part to hinder or obstruct the officers in discharging 
their duty, or to render inefïectual any order of this court, or to 
be in contempt of court, but allèges that he was acting on the belief 
that he had not the authority or the right to surrender possession 
of the keys without instructions frôm McKenzie, or against McKen- 
zie's wishes as he understood them. We think the évidence fully 
sustains the charges against the respondent Wood, and indicates up- 
on his part a hostile attitude toward the ofïicers of this court, whose 
duty it was to enforce the writs of supersedeas, and a disposition to 
willfully obstruct them in the performance of their duty. We are 
disposed, however, in dealing with his case, to take into considéra- 
tion the nature of the averments of his answer upon the order to 
show cause, and the apology which he subsequently made to this 
court. It is the judgment of the court that the respondent Joseph 
K. Wood is guilty of contempt of the lawful orders of this court, 
and that he be imprisoned in the county jail of Alameda county. Cal, 
for a period of four months. 

C. A. S. Frost, an attorney at law, was sent to Nome by the de- 
partment of justice as a spécial examiner to advise and instruct the 
clerk of the court and the marshal concerning their duties and ac- 
counts. He held that office until September 15, 1900, when he re- 
signed to become assistant district attorney to Joseph K. Wood, in 
the place of Hume, who had resigned, which office he held until April 
15, 1901, when he became the private secretary of Judge Noyés. 
Direct testimony in support of the charges against Frost is given 
by Marshal Vawter, who testified that the relations between Judge 
Noyés, McKenzie, and Frost were intimate; that on September 15, 
1900, Frost told him that the writs of supersedeas were void, and 
on that date dictated to him the following letter: 

"Hon. O. L. Vawter, U. S. Marshal, Nome. Alaska— Sir: Your attention is 
Invited to that portion of section 846, Kev. St. U. S., which reads as follows: 
'That where thé ministerlal officers of the United States hâve, or shall iiicur 
extraordlnary expenses In executlng the laws thereof , the payment of which 
Is not specifically provlded for, the Président of the United States has the 
authority to allow the payment thereof under spécial taxation of the District 
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or Circuit Court of the district in which the said services hâve been or shall 
be rendered, to be paid from the appropriation for defraying extraordinary 
expenses of the judielary.' If it sliall be necessary for you to incur extraor- 
dinary expenses uuder this statute in suppresslug specitic unlawful acts, 
acts of violence or attempted violence, burglary, robbery, etc., you will be 
authorized to employ such force as niay be necessary in the premises, and 
the necessary expenses thereof Incurred by you may be included in an ex- 
traordinary expense account to be rendered aud paid as provided in said 
action. 

"Respectfully, G. A. S. Frost." 

The marshal testified that the letter was accompanied by an order 
to swear in a large posse comitatus to prevent the dehvery of the 
gold dust to the Lane crowd or to the Pioneer people, and that 
Frost at the same time remarked that such delivery must be pre- 
vented at ail hazards, and that he said : 

"ïhey are going to try to take It by force, and thèse writs that hâve been 
sent up hère vyill be declared void by the Suprême Court. You must obey this 
court; you are the executive oîticer of this court hère." 

Frost in his testimony contradicted the marshal as to ail essential 
features of his testimony, except that he admitted having written 
the letter, but the marshal is so well corroborated that we entertain 
no doubt of the truth of his testimony. Geo. Leekley, who was the 
marshal's deputy and clerk, and who occupied the same room with 
Frost, testified that a day or two after September I4th, the date when 
the writs of supersedeas arrived at Nome, he had a conversation 
with Frost, in which the latter stated that it was the duty of the mar- 
shal by ail means to préserve the gold dust intact in the bank in 
which it was then deposited, and prevent the défendants in said cases 
and the owners of the gold dust from securing the same under the 
writs. He also testified that Frost was the confidant and intimate 
friend and adviser of McKenzie and Judge Noyés, and spent a great 
deal of time in their company. There are other facts which are fully 
proven in the case, and which show the deep personal interest which 
Frost had in the McKenzie receivership, and his partisanship for 
McKenzie's cause in the controversies then pending. It is proven 
that in August, 1900, Frost, in violation of his duties as an officer 
of the United States, and for the purpose of aiding McKenzie, em- 
ployed, on behalf of the United States, three détectives, Carson, Car- 
roll", and McLean, who for such services during the latter part of 
August, ail of September, and a portion of October, were paid by the 
department of justice, two of them $10 per diem and their expenses, 
and one $15 per diem and his expenses, and that the purpose for 
which the détectives were employed, and the sole service which they 
rendered, was to watch the movements of the défendants and their 
attorneys in the cases in which McKenzie was receiver. Frost ad- 
mitted the employment of thèse men, but stated that they were en- 
gaged for the purpose of ferreting out certain efïorts which he had 
heard were being made to corrupt the jury panel of the District 
Court. The explanation which he gave is inherently improbable. 
He testified, in substance, that it came to his knowledge that attempts 
were being made to get persons on the jury panel, and that names 
were being furnished by interested parties to that end, and that it was 
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for the purpose of ascertaining who was doing this, and to prevent 
the corruption of the jury panel, that the three détectives were em- 
ployed. He declined to state the nature of his information, claim- 
ing that it was a confidential communication. On cross-examination 
he testified that he gave the détectives no instructions to watch any 
particular person, but simply informed them that he had been in- 
formed that attempts were being made to corrupt the jury panel, 
and that he wanted them to find out who was doing that work. He 
testified that he received from them reports from time to time, but he 
declined to divulge the nature of their reports. On further cross- 
examination it was shown from the witness that there were upwards 
of 300 names drawn for the grand and petit jury; that the names 
were selected one-half by the clerk of the court and one-half by the 
jury commissioner ; that Frost made no inquiry of the clerk nor 01 
the jury commissioner, and had no talk with either of them on the 
subject, and directed no investigation of either; that he gave to his 
détective no instructions whatever concerning either of thèse officers, 
and that he directed no investigation of the 300 names which were 
put in the box for jurors, and never personally saw that list or made 
any investigation of it. He admitted that thèse détectives were paid, 
under the order of the judge, out of funds in the hands of the clerk. 
On further cross-examination he testified to a conversation which he 
had with Judge Noyés concerning lists of names that were presum- 
ably to be put into the jury box, and stated that Judge Noyés showed 
him the lists, and an affidavit accompanying them to the effect that 
certain persons had been furnishing names for the jury panel, and 
stated that Judge Noyés asked him if he knew of any way in which 
he could find out who the parties were who were attempting to cor- 
rupt the jury panel, and that he, Frost, had replied by saying that 
while he was in the department of justice the Attorney General had 
authorized the employment of persons to investigate that sort of 
thing, and that he informed the judge that if, in his opinion, it was 
necessary or àdvisable to employ some one for that purpose, he 
thought it might be donc. He further testified that Judge Noyés 
told him that the lists had been furnished by attorneys, and that they 
were in the handwriting of two persons named. This testimony is 
not corroborated by Judge Noyés. He testified that he did not make 
any inquiry as to where the lists were obtained, and that he does 
not remember that any one told him the lists had been furnished by 
attorneys, and that he could not hâve told any one whose handwriting 
the names were in, and that he could not hâve shown Frost those lists 
earlier than August 25th, because the affidavit which was attached 
thereto was dated August 25th. There is positive and direct testi- 
mony of other witnesses concerning the purpose for which the dé- 
tectives were employed. John F. Mercer, who was a deputy marshal, 
and who had been a captain in the First Montana Régiment in the 
Philippines, a man of standing and of good repute so far as the évi- 
dence shows, testified that Frost told him that he wanted those dé- 
tectives to watch Judge Johnson, Mr. Metson, Mr. Knight, Judge 
Jackson, Lane, their attorneys and foUowing, and report to him 
their actions and doings. The witness testified that Frost stated to 
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him that they were watching thèse people ; and that Frost told him 
that they "had the means of ascertaining what was going on in cer- 
tain neighborhoods, notably the judge's chambers." "I know," said 
the witness, "they were watching Mr. Metson's office; I know they 
were watching Judge Jackson very closely." Mercer further testi- 
fied that he saw thèse détectives giving their reports to Frost; that 
on one night one of them, Carson, reported that an attempt was to 
be made by the défendants in those suits to take certain gold dust 
out of the bank. That immediately after, Frost conferred with the 
witness, and told him what Carson had reported, and said, "It must 
be prevented," and that he went out with Frost late that night to the 
bank, and that Frost seemed very much excited, and thought they 
ought to make a gênerai alarm, and that this happened on the night 
of the arrivai of the writs of supersedeas. Marshal Vawter testified 
that L. D. McLean, one of the détectives, told him that he was em- 
ployed as a spy upon the attorneys and owners of those Anvil Creek 
claims of which McKenzie was receiver. Dr. Cabell Whitehead, 
manager of the bank, testified that McKenzie came to him frequently 
and told him of reports which his détectives had made to him, and 
that on one occasion he referred to McLean as one of his détectives, 
and reported a conversation which he said McLean had overheard 
through the wall of the room adjoining W. H. Metson's office. W. 
H. Metson testified that Carson was already employed by him before 
Frost engaged him as a détective, but that Frost was evidently not 
aware of that fact. That Carson came to him and reported to him 
that Frost had engaged him for the purpose of watching him, Metson, 
and had directed him to seek employment from Metson in order to 
be in a position to watch his movements and report the same to Frost. 
That thereupon he, Metson, ostensibly and openly employed Carson, 
and from that time on Carson made regular reports to Frost, and 
that the reports were first submitted to Metson for his supervision. 
Geo. A. Leekley testified, also, that on the night of the arrivai of 
the writs of supersedeas Frost made several trips to'the bank, and 
that Frost informed him that he had just received information that the 
défendants and owners of the gold dust were going to attempt to 
take the dust from the bank that night. George V. Borchsenius, 
the clerk of the court, testified that he objected to the payment of 
the bills of thèse détectives, for the reason that he did not think 
they were proper bills, but that Judge Noyés ordered him to pay 
them immediately, and said to him that he could either pay them 
or be in contempt of court. The amount of McLean's bill was about 
.$goo. The amount paid to the others is not stated. The whole of 
the évidence concerning the case of Frost convinces us beyond any 
reasonable doubt that he not only aided and abetted to the utmost of 
his power the efforts of McKenzie to obstruct the exécution of the 
writs of supersedeas, but that in his officiai capacity he grossly be- 
trayed the interests of the United States which were intrusted to his 
care. The respondent C. A. S. Frost is adjudged to be in contempt 
of the lawful orders of this court, and for his contempt it is the judg- 
ment of the court that he be imprisoned in the county jail of Alameda 
county, Cal., for a period of 12 months. 
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' ROSS, Circuit Judge (concurring). The fîndings of fact in tlie 
cases of Arthur H. Noyés, Joseph K. Wood, and C. A. S. Frost, 
embpdied in the foregoing opinion of my Brother GILBERT, to 
the effect that each of those parties committed the contempt al- 
leged against him, meets with my concurrence; but I am of the 
opinion that the records and évidence in the cases show beyond any 
reasonable doubt that the circumstances under which and the pur- 
poses for which each of those persons committed the contempt al- 
leged and so found were far graver than is indicated in the opinion 
of the court, and that the punishment awarded by the Court is wholly 
inadéquate to the gravity of the ofifenses. I think the records and 
évidence show very clearly that the contempts of Judge Noyés and 
Frost were committed in pursuance of a corrupt conspiracy with 
Alexander McKenzie, and with others not before the court, and 
therefore not necessâry to be named, by which the properties in- 
volved in the suits mentioned in the opinion, among other properties, 
were to be wrongfully taken, under the forms of law, from the pos- 
session of those engaged in mining them, and the proceeds thereof 
appropriated by the conspirators. For those shocking offenses it 
is apparent that no punishment that can be lawfully imposed in a con- 
tempt proceeding is adéquate. But a reasonable imprisonment may 
be hère imposed, and I am of the opinion that, in the case of the 
respondent Arthur H. ' Noyés, a judgment of imprisonment in a 
county jail for the period of i8 months should be imposed, and in 
the case of Frost a like imprisonment of 15 months. 

The facts and circumstances against the respondent Wood are by 
no means so strong, although I find it diiificult, if not impossible, to 
reconcile his ignorance of and disconnection with the conspiracy with 
the facts that immediately upon his arrivai at Nome he was, at Mc- 
Kenzie's dictation, given a one-fourth interest in the firm of Hub- 
bard, Beeman & Hume (which firm was eraployed to carry on the 
légal part of the nefarious business), and that Hume (who was, so 
far as appears, a total stranger to Wood) was, likewise at McKen- 
zie's dictation, immediately appointed by Wood assistant United 
States attorney. I think Wood should be imprisoned for 10 months. 

In regard to the respondent Geary, I agrée with the finding of the 
court to the efifect that the contempt alleged against him is not suf- 
ficiently established. Reading and considering Geary's entire tes- 
timony, and especially his written opinion given McKenzie at the 
time of the occurrences in question, and in the light of the testimonv 
of Mr. Metson, I am of the opinion that it is not shown that he went 
beyond the legitimate privilèges of an attorney in giving his légal 
advice. I therefore concur în the dismissal of the proceedings against 
him. 

MORROW, Circuit Judge (concurring). I concur in the findings 
of fact contained in the opinion of Judge GILBERT in the cases 
of Arthur H. Noyés, Joseph K. Wood, and C. A. S. Frost, and in the 
judgments directed to be entered thereon. I am also of the opinion 
that the évidence does not establish the charge against Thomas J. 
Geary. 
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In my judgment the évidence establishes the fact that tliere was 
a conspiracy between the respondent Noyés, McKenzie, and others 
to secure possession of certain valuable mining claims at Nome, 
Alaska, under proceedings involving the appointment of a receiver 
for the purpose of working the properties and obtaining the gold 
deposited in the claims. To carry thèse proceedings to a supposed 
successful conclusion, Noyés, McKenzie, and others found it a nec- 
essary part of their scheme to resist the process of this court. In 
pursuance of this conspiracy, the contempt charged against Noyés 
was committed; but I agrée with Judge GILBERT that this con- 
spiracy is outside the charge of contempt, and, in view of the fact 
that the respondent Noyés holds a judicial position, I concur in 
his judgment that the respondent be required to pay a fine of Si,ooo. 



L. BTJCKI & SON LTJMBER CO. v. ATLANTIC LTJMBER CO. et al. 
(Circuit Court o( Appeals, Fifth Circuit. March 10, 1903.) 
No. 1,143. 

1. Wrongfcl Attachment— Malice— Want of Probable Cause— Submissiok 

OF Questions to Jury— Sufficiencyop Evidekoe. 

Eyldence in an action for damages for wrongfuUy and maliciously 
suing out writs of attachaient examined, and held to require the submis- 
sion to the jury of the Issues as to the want of probable cause and the 
existence of malice. 

2. Samb. 

Whlle the issue of probable cause In an action for wrongfuUy and 
maliciously suing out an attachment Js, as a gênerai rule, for the court, 
yet where it dépends on disputed facts and conflicting évidence as to dé- 
fendants good faith and just belief, it is for the jury. 
8. Same. 

In an action for wrongfuUy and maliciously suing out an attachment, 
the issue of malice per se is for the jury. 

4. Same— Advicb of Counsel. 

Where an action for wrongfuUy and maliciously suing out an attach- 
ment is defended on the ground that the advice of counsel was sought 
and followed, the fact that the counsel was a director and secretary of 
the défendant, renders the issue of malice peculiarly for the jury. 

5. Same— Motion for Directed Verdict. 

In an action for wrongfuUy and maliciously suing out writs of attach- 
ment, a motion for a directed verdict for défendant on the ground that 
"it appears from the évidence herein" that the défendant had probable 
cause, and that "it appears from the overwhelming weight of the testi- 
mony" that the défendant had no malice, is improperly ^ranted, such mat- 
ters belng for the jury. 

6. Same— Amendment of Pleadings— Discrétion. 

In an action for wrongfuUy and maliciously suing out an attachment, 
the refusai to permit plaintifC to file an additional count averring the 
wrongful and malicious prosecution of the comœon-law suit in wMch the 
writ issued, the amendment being asked to ellminate embarrassment 
which might arise upon defendant's contention that the damages sufEered 
were not solely the resuit of the attachment, is not an abuse of discré- 
tion. 

7. Same— Production of Books— Relevancy of Evidence. 

Rev. St. § 724 [U. S. Oomp. St. 1901, p. 583], provides that in the trial 
of actions at law the fédéral courts may require the parties to produce 
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books or writlngs contaîning eTidence pertinent to the Issue In cases 
and under circumstances where it might be done by the ordinary rules 
of chancery. Held, that a motion by défendant, In an action for wrong- 
f ully and maliciously suing out an attachment, to require plalntifE to pro- 
duce its books so as to show its insolvency, inability to meet accrued ob- 
ligations, and failure to malie profits was Improperly granted, neither 
plaintiff's insolvency nor inability to meet accrued obligations being a dé- 
fense. 

8. Same— Disposition of Attaohed Propeett— Relevanct of Evidence. 

In an action for Wrongfully and maliciously suing out an attachment, 
évidence tending to show what disposition was made of the attached 
property after Its release and bonding Is irrelevant, and improperly ad- 
mitted. 

9. Same— Value of Propertt. 

In an action for wrongfuUy and maliciously suing out an attachment 
on the property of à sawmill company, évidence of a witness as to how 
much he paid for the mlll four years after the attachment is irrelevant, 
and improperly admitted. 

10. Same— Soi.vency of Plaintiff — Nonbxpert Witness. 

In an action for wrongfully and maliciously suing out an attachment, 
an objection to a question propounded by défendant to a nonexpert wit- 
ness as to what, supposing there had been no attachment, and the plain- 
tifC had been unable to procure a certain loan, would hâve been its abllity 
to continue payment of Its obligations, Including sums due défendant, is 
improperly overruled. 

11. Same— Malice— Probable Cause— Subséquent Evbnts. 

In an action for wrongfully and maliciously suing out an attachment, 
évidence as to matters occurring after the Issuing of the attachment is 
inadmissible to establish probable cause or show absence of malice. 

iS. Same— Party's Own Evidence. 

In an action for wrongfully and maliciously suing out an attachment, 
the testimony of défendants that they were not aetuated by malice is 
properly admitted in conformity to the Plorida ruie admittlng such évi- 
dence under a statute authorlzing a party to a civil action to testify in 
his own behalf. 

18. Same- Instructions m Original Case. 

In an action for wrongfully and maliciously suing out an attachment, 
instructions given by the court in the original action, expressive of Its 
opinion as to certain facts proved in that case, are properly excluded as 
irrelevant 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida, 

This is an action for damages for maliciously suing out two writs of at- 
tachment and the levylng and maintaining the levy of such writs upon the 
properties of the plalntifC in error. The déclaration conslsts of two counts. 
The first count charges the défendants with maliciously and without probable 
cause suing out a writ of attachment for $9,980.80, and maliciously endeavor- 
ing to malntain the same. The second count charges the défendants with 
maliciously and without probable cause suing out, levying, and maintaining 
the levy of another wrlt of attachment for $75,000. Both writs were issued 
and levied on the Ist day of October, A. D. 1897, at half past 6 o'clock p. 
m., and both vrere auxiliary attachments to common-law suits by the or- 
dinary proCesa ' of summons, which were served upon an olflcer and agent of 
the plaintlff residing in the city of Jacksonvllle, in the said county, where the 
business of the plainttfC in error was conducted. The suits were removed to 
the court below from the state court, 

The plaintif? was a corporation organized under the laws of the state of 
New Jersey, and the Atlantic Lumber Company was a corporation organized 
under the laws of the state of Florida. Daniel G. Ambler was the président 

H 12. 8ee Mallclous Prosecutlon, vol. 33, Cent. Dlg. § 140. 
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and a director; Arthur Meigs was the gênerai manager and a director, and 
Richard H. Liggett was the secretary and a director of the Atlantic Lumber 
Company at the time the attachments were issued, and had been such 
officers for several years prier to such attachments. Ail of the détendants 
were citizens of the state of Florida. AU the pleas went out on demurrer, 
except the pleas of net guilty, and the case went to trial on such issues of 
fact as were raised by pleas of not guilty. 

In the summer of 1802, the plaintiffi and défendant company became bound 
to each other by mutual covenants in a contract as follows: The plaintifC to 
build a sawmill with a daily capacity of 100,000 feet per day, with a boom 
pen of the capacity of 2,000,000 feet; défendant company to deliver into said 
pen 2,000,000 feet of good merchantable green pine logs each month for eight 
years from the startiug of such mill, at specifled priées. The size of the logs 
were to be such that the average each month should be 31/2 logs per 1,000 
feet, board measure, which said size the défendant guarantied. Payments 
were to be made on the Ist and 15th of each month for the deliverics madc 
during the preceding two weeks. Other provisions and détails of the contract 
will be found recited in other cases in this court between thèse same parties 
growing out of this same contract, and particularly in Bucki & Son Lumber 
Co. V. Atlantic Lumber Co., 109 Fed. 411, 48 C. 0. A. 455, wherein we held 
as to this same contract as follows: "The contract contained stipulations and 
guaranties in regard to which there might be failures and breaches frequently 
occurring during the life of the contract — such as the failure to pay in time 
as agreed, and the failure to maintain the warranty as to the average of the 
logs delivered monthly — none of which would necessarily put an end to the 
contract, even if suit should be instituted for such breach. Notwithstanding 
the subsidiary provisions, breaches of which might warrant a suit, the cou- 
tract appears to be an entirety, and not several independent agreements." 
See Atlantic Lumber Co. v. Bucki & Son Lumber Co., 63 U. S. App. 382, 35 
0. C. A. 59, 92 Fed. 864; Id., 63 U. S. App. 384, 35 O. C. A. 59, 92 Fed. 864; 
Atlantic Lumber Co. v. L. Bucki & Sou Lumber Co., 35 C. C. A. 50, 02 B^ed. 
864; L. Bucki & Son Lumber Co. v. Atlantic Lumber Co., 35 C. C. A. 590, 
93 Fed. 765; Bucki & Son Lumber Co. v. Atlantic Lumber Co., 47 C. C. A. 
685, 109 Fed. 1061; L. Bucki & Son Lumber Co. v. Fidelity & Deposit Co. of 
Md., 48 C. C. A. 436, 109 Fed. 393; L. Bucki & Son Lumber Co. v. Atlantic 
Lumber Co., 48 C. C. A. 455, 109 Fed. 411; L. Bucki & Son Lumber Co. v. 
Atlantic Lumber Co., 53 C. C. A. 513. 116 Fed. 1. 

The plaintifC in error contends, and it must be admitted that he intro- 
duced évidence tending to show, as follows: 

Plaintiiï bullt the mill and boom pen, according to covenant, at an expense 
of nearly ?150,000, and commenced sawing about the Ist of April, 1893, wheu 
the défendant commenced to make deliveries. As soon as the mill had started 
up, plaintifC had performed ail the covenants in the contract except to pay 
for the logs thereafter delivered. Défendant company continued to make de- 
liveries of logs— that is, logs with green merchantable sap, which by contract 
should not exceed four inches — up to about May, 1897. In the latter part of 
September, 1896, a destructive cyclone swept over the state of Florida from 
the mouth of the Suwanee river to the Georgia Une, felling or destroyini: 
the pine forests over an area of land 40 miles wide and 120 miles long. In 
such area défendant company, prior to the storm, had bought timber lands 
or stumpage, upon which it relied to supply the logs caUed for by the con- 
tract. This area of virgin timber was southwesterly from the town of Starke, 
Alaehua county. Into this area, from said town, the défendant company (not 
owning any franchise to build and operate a railroad) built a railroad, long 
prior to the storm, under the charter of another railroad corporation, Connect- 
ing at Starke with the railroad owned by the F. C. & P. Railroad Co., and 
extending to plaintiff's mill, which was in the city of Jacksonville, Duval 
county. Prior to défendant company's building such road a distance of 
thirty miles, at a cost, with equipment, of about $230,000, it had obtained 
from the said the F. C. & P. RaUroad Co. a contract for freight rates for its 
logs to Jacksonville from any point on the Une of défendant company's 
main Une of railroad aforesaid. Défendant company's capital stock was only 
$100,000 par value, but by borrowing money it built said railroad, and became 
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Ihe owDer of ail the stock of sald chartered railroad company, except about 
$4,000. Thls new road was bonded at $8,000 per mile, and défendant Com- 
pany owned ail the bonds, which It hypothecated to raise money on to build 
said road. At the time of the sald storm défendants' logging camp equip- 
ment, consisting of about 150 mules, tackle, etc., and log carts, costlng about 
$30,000, and iron rails for spur tracks for logging purposes only, costlng about 
$12,000, were located and were operating in such storm area, at or near the 
we'stern end of Its main railroad, some 30 miles from Starke. Ail thls large 
outlay of money was necessary to enable défendant to obtain logs of re- 
quired slze to fiU the contract — at least défendant thought so — and thereby 
the défendant company had expended ail its capital of $100,000 and approx- 
imately $172,000 more. Soon after the storm the défendants were confronted 
wlth financial ruin. Whyï 

(1) Because the storm destroyed timber within 100 miles of JacksonvUle 
running up into billions of feet, according to an estimate made by Ambler, dé- 
fendant company's président, which estimate he caused to be published. 
There were in JacksonvUle and vicinity five or six other sawmills to be sup- 
plied witb logs. Necessarily, défendants foresaw that, resulting from such 
enormous destruction of timber, they would not only lose a large portion of 
their capital invested in timber and timber lands within the storm area, but 
the supply of standing timber which they did not own, within such a dis- 
tance from JacksonvUle as to render it possible to be delivered into plain- 
tiff's boom at the contract prlce, would be largely dlminished, and the priée 
of standing timber largely increased. And thls appréhension or foresight is 
abundantly verifled by the évidence in thls case. 

(2) They foresaw that they would soon hâve to cease cutting storm timber, 
because it would soon be ruined by w'orms, and, unless they could find tim- 
ber at a profitable distance from their main tine of road, and had capital to 
buy it with to fill the contract, a very large portion of their capital invested 
in such railroad would be lost. For it was a fact, then well known to défend- 
ants, and now eonceded by défendants' own testimony, that the business 
over their road from Starke, apart from hauling their own logs, would hardly 
pay operating expenses, and that. consequently, if they should move their 
logging plant to some other part of the state, said railroad would be utterly 
worthless, save the value of the iron rails, partially worn out, if perchance 
législative authority to remove them could be obtained. 

(3) With thls calamity staring it in the face, défendant, by its gênerai 
manager, Meigs, applied, by letter dated February 23, 1897, to the plaintiff, 
to modify such contract so as to enable défendants to put into its boom pens, 
from the storm area, aU the logs they could, as fast as they could, in order 
to save as much of thls timber as possible in the storm région by gettiug 
it into water before It was destroyed by worms. Défendants also requested 
that plaintiff should pay for ail excess above the 2,000,000 feet llmlted by the 
contract at contract prîces; and this request was put on the ground that de- 
fendant company was flnancially unable to put such excess into the boom un- 
less it received pay for it as the logs were delivered. Défendant company, 
in this letter, urged plaintiff to so modify the contract on the ground uu- 
equivocally admitted in the said letter that there was no doubt défendants 
would at an early date be short of a supply of logs to fill the contract. Plain- 
tiff yielded to such requests on being so importuned, and the payments and 
advances made by it to défendants to aid in saving them from ruin were 
such that défendant company, at the end of each month from February Ist 
to September Ist, on account of such excess, including some advances prior 
to said letter, owed the plaintiff large sums of money. 

(4) Still later — about the Ist of May — the worms had honeycombed the sap 
of the logs, and rendered them unmerchantable, and défendant company re- 
quested, as a further favor, that plaintiff would accept such storm logs on a 
survey excluding the sap, the average of the logs not to be diminished, and 
only the heart of the logs to be pald for; and this was agreed to, providing 
such storm logs were not to be delivered after the worm had penetrated the 
heart. As the contract called for merchantable logs, and it was then and is 
now eonceded by défendants that a log was not, under such contract, mer- 
chantable, unless its diameter at the small end was twelve inches, and It 
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being conceded by défendants and establlshed by évidence that the sap on 
the logs deiivered for the four months next prier to October Ist averaged 
3.65 Inches, défendants could not eut and deliver a log whlcti, including the 
sap, measured at tlie small end less tlian 16 inclies. Half inches are not 
counted. See Preston's Rules of Survey. The resuit necessarily was that de- 
fendants had to abandon, as lost, ail storm logs under 16 inches at the small 
end, and could eut no tree or stick that was not 16 inches and upwards at the 
email end, excluding sap. This was a great flnancial loss to défendants. 

(5) But it cost as much to eut, load and unload, survey and transport the 
storm log as the green log, and, as défendants only got pay for the heart of 
the storm logs, they lost on delivering such logs, by excluding sap, nearly 
one-half of the cost of the log in the boom, and they had to deliver above 
2,000,000 feet including sap to get pay for 1,000,000 feet excluding sap. De- 
fendants struggled along during June, July, August, and September, 1897, 
\inder great and distracting flnancial distress, and deiivered such storm logs 
during said months at a monthly loss of at least $5,000 per month, because 
they could not deliver logs according to contract. In each of said months 
the logs averaged about 4 logs per thousand, and were short in quantity about 
250,000 each month, and many of them less than 12 inches in diameter, and 
therefore not merchantable, and In many of them the worms had pene- 
trated the heart. Défendant company finally had to abandon cutting such 
storm logs after it ceased deliveries to plaintiff, because It was unprofitable. 

(6) As a further act of kind treatment by plaintiff, it had overpaid the de- 
fendant Company the full contract price for ail such Inferior logs deiivered 
up to September 15th by $250, and on October Ist the contract price of the 
logs deiivered after September 15th, if up to contract, was $6,841.79. This 
sum of $6,841.79, less a crédit of $250 was, on October Ist, the only possible 
claim défendant company had against plaintiff, making no déductions what- 
ever for the breach of warranty as to size or unmerchantability because of 
less diameter than 12 inches at the small end, or worms in the heart; and 
had so paid, without calling for larger logs. until September llth, when larger 
logs were requested. 

(7) On October 1, 1897, the défendant company was Insolvent, and by such 
insolvency had in fact incapacitated itself to continue to perform the contract, 
and défendants admit in the witness box that their company was indebted 
on the day aforesaid in the sum of about $140,000; that much of it was 
overdue; its paper at its bank went to protest on that day; it was unable 
to meet its pay roll, overdue, and unable to pay frelght on logs, overdue; and 
défendants admit, as such witnesses in their own behalf and otherwise, that 
the défendant company did not, on October Ist, own logs available to com- 
ply with the contract, and unable to buy others that would comply with the 
contract. 

The foregolng statement contains the ultimate facts as stated, which are 
either admitted by the défendants themselves, or established by the évi- 
dence beyond dispute. The foUowing facts are also conceded, or indisputable 
on the évidence: 

(8) Over three weeks prier to October Ist, défendant Liggett, on instruc- 
tions by Meigs, his company's gênerai manager, prepared two affidavits for 
attachments — one for $75,000, the amount of the other was left blank — and 
left said afHdavlts with his clerk in his law ofilce, to be used in his (Liggett's) 
absence, if he, the said clerk, was instructed by the ofHcers of the company to 
use them. Liggett then went to Virginia, Meigs went to New York, and 
Ambler had been in New York for four months (prier to October Ist"). and nei- 
ther of said officers returned to Florida until after the writs were issued. 

(9) Plaintiff, on the evening of September 30th, had consummated with a 
Boston lumber dealer flnancial arrangements by selling lumber aiready on 
hand in its yards and on its docks, by which said dealer bought said lumber 
for the sum of $25,000, which plaintiff expected to reçoive on October 2«, 
and which défendants knew plaintiff had the best of reasons to believe it 
would receive in a day or two. And plaintiff had assured the défendants that, 
as soon as said moneys were received from the Boston Company, It, the plain- 
tiff, would advance to défendants not less than $12,000 on account of log 
deliveries, and to that extent relieve them of flnancial distress. 
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(10) Well knowlng such facts, and also well knomng that, relying upon 
havlhg said ¥25,000 from the Boston Company, the plalntiff had not made 
any other ânancial arrangements for cash for use in its business; and, well 
knowlng that plalntiff had, withln two weeks prior to October Ist, pald dé- 
fendant Company nearly $10,000 on log aceount; and well knowlng for the 
above reasons that on the Ist day of October plalntiff did not hâve any cash 
on hand — the défendants Ambler and Melgs went into plaintlff's New York 
office, at No. 29 Broadway, and requested a payment of $2,500 on log ac- 
eount, to meet their paper due at their bank on that day, to prevent it going 
to protest. And because Ambler and Melgs did not get the .$2,500, they, 
in a State of mental excltement over their own company's flnanclal condition, 
and wlthout calling for a settlement or making any effort to come to an agree- 
ment as to what their Just daim for logs was; without any attempt on their 
own part to examine their own books, which they had not seen for three weeks, 
to ascertain what their just daim was; without even Intimatlng in any way 
that they were going to sue out attachments; and without Consulting counsel 
as to their clalm or right to an attachment — they (Ambler and Meigs) made 
a rush from plaintitt''s office to the nearest telegraph office in New York City, 
and before 2 o'clock p. m. wired one Elmore, a clerk, of 24 years, to imme- 
diately sue out attachments for the balance claimed on log aceount, of $9,- 
980.80, and for $75,000 for so much profit they assumed they could make in 
the next three years and a half. Elmore, under such instructions, fllled up 
the blank in the one aiîldavlt, Inserting $9,080.80, and swore to that, and the 
other for $75,000, caused them to be filed with the clerk of the court, and the 
bonds requlred by statuts. The clerk Issued the wrlts of attachment, and 
by about 6 o'dock p. m. of said October Ist those wrlts were levied on ail 
the plaintlff's mlll plants, on over 5,000,000 feet of manufactured lumber, and 
on over 3,000,000 feet of logs in the boom. Thèse writs were auxillary to two 
common-law actions commeneed by praecipe and summons on the same day, 
which summons was served on an offlcer of plalntiff company. The défend- 
ant, plalntiff in said action, on the motion of plalntiff lu each case, pursuant 
to statute, was ordered by the court to file a déclaration speclfylng the claims 
on which the attachments were based, and such déclaration in the case, for 
balance on log deliverles, only claimed $8,606.78, without giving crédit for 
$2,000 défendant Company had been paid, which $2,000 was credlted in mak- 
ing up the sum of $9,980.80, stated In the said affidavlt for the writ. Credlt- 
Ing thls $2,000, the utmost possible clalm for logs was $6,609,78. This small- 
er attachment for $9,980.80 was dissolved on motion, based on the attach- 
ment papers and said déclaration, showing no such sum was due on October 
Ist for log deliverles, for which an attachment could Issue. 

The déclaration in the action In which the writ for $75,000 was had speci- 
fied two separate and Independent grounds. One was for such expected 
profits; the other was on a clalm discovered after the writs of attachment 
were Issued by gettlng possession of plaintlff's books at Its mlll, to wit, that 
the eut or product of the tlmber and lumber from the logs was many millions 
of feet in exCess of the survey accordlng to Freston's rules; and that de- 
fendants claimed the right to be pald for such excess at the contract priée, 
although they knew Freston's rules were based on board measure; and by 
eutting large tlmber the lumber thus saved from the same kerf would make 
a large excess over such survey. To make such daim défendants had to 
charge their own surveyor with making fraudulent surveys. On an issue 
of fact denying Indebtedness, the writ for $75,000 was dissolved, because no 
such Indebtedness was found to exist, and on the trial of the action on the 
merlts on claims for profit and overcut, défendant (plaintiffi hère) reeovered. 

By writs of error, pétitions for a rehearing in this court, and apphcation 
for a writ of certiorarl défendants were able to maintain the lien of thèse at- 
tachments for nearly two years; and, as usual in such cases, the plaintlff's 
business was rulned and destroyed In conséquence of such writs. 

After Issulng thèse writs, Ambler, Melgs, and Llggett returned to Florida, 
and (a) sued out, on October 4th, two other attachments for about $2,000 each, 
repeating therein the charges of fraud, and then wired the Boston Company 
that they havô attached for $90,000 to prevènt plalntiff from getting the $25,- 
OOO; and, (b) learnlng that the sheriff is about to allow plaintlff to saw up 
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the logs in the boom under an arrangement whereby the lien of the attach- 
ment would rest on the manufactured product of the logs, which would in- 
crease défendants' security, the lumber being more valuable than the logs, 
the défendants interfère, and apply to the sherifC, urge him to grant no favors 
to plaintifC, because they want to coerce it to settle their demands, and that 
the sheriff ought to stand by home people as against forelgners. 

ïhe défendants In the court below, to show probable cause for the issuance 
of the attachments, and the nonexistence of malice therein, offered évidence 
showing that prior to and at the time of the suing out of the writs they took 
the advice of the counsel of the Atlantic Lumber Company, who was also 
a director and secretary of the same, and also the advice of other coun- 
sel in a partial way, and the said défendants hère rely in addition for justi- 
fication upon the following matters, which there was évidence tending to 
establlsh, to wlt: 

The défendant made ail essential préparations for the performance of the 
contract. It purchased large quantities of timber land and stumpage priv- 
ilèges. It provided itself with a logging outflt, havlng a capacity of 2% mil- 
lion feet per month. It built a permanent railroad f rom the Florida Central 
& Peninsular Railway into the timber région. It made a 20-year traffic con- 
tract with the P. C. & P. to haul its log trains from Starke (the junctional 
point with defendant's railroad) to the plaintifC's mill at the uniform price 
of $4 per car. It provided Itself with a powerful locomotive and 50 log cars, 
each havlng a capacity of over 4,000 feet. The performance of the contract 
was commenced and contlnued without serions difflculty until June, 1897. 
The contracts provided that during the flrst year payments for logs should be 
made by 60-day drafts, payable in the city of New York, but that after one 
year from the date of the contract the défendant might demand cash. Upon 
the expiration of the first year the défendant did demand cash, but con- 
tinued to take plaintifC's paper In settlement for logs. Ail of this paper was 
handled by the National Bank of Jacksonville, the time of payment in each 
instance being made to suit the pleasure of the bank. On June 5, 1897, one 
of the plalntlfiCs log drafts went to protest. This immediately caused distrust 
at the bank. During the month of June plaintifPs boom pen became so 
crowded with logs that the défendant was unable to put more logs into the 
pen, and in conséquence the défendant was compelled to shut down its log 
camp for a period of about ten days. By allowing its log pen to become 
crowded, plaintifC disabled itself from accepting and receiving two million 
feet of logs per month, and this in itself was a breach of the contract. Never- 
theless, the défendant, for the purpose of asslsting the plaintifC, voluntarily, 
and at great loss to itself, shut down its camps as stated. During July and 
August the plaintifC's log drafts went to protest at fréquent intervais, and 
when thé log settlement of August 15, 1897, became due, the plaintifï was 
wholly unable to pay cash, and the bank refused to discount its draft, be- 
cause at that time some of the log drafts were past due, unpaid, and had 
been protested. Afterwards, on August 19th, upon the statement of the 
plaintifC that ail of the protested log drafts had been taken up (a statement 
which subsequently proved untrue), the bank consented to discount the plain- 
tifC's ten-day draft for $5,340.75, dated August 16, 1897, given the défendant 
in settlement for the delîveries made prior to August 15, 1897. On August 
23, 1897, the défendant notified the plaintifC In writing that, owing to the 
refusai of the bank to discount the plaiutifC's paper, the défendant would in 
future hâve to require the plaintifC to pay cash. The draft for $5,340.75 fell 
due August 26th, and was not paid, and was duly protested. This draft was 
not paid until some time in the following year. On Septemher 1, 1897, 
$6,024.98 became due to the défendant from the plaintifC for logs delivered 
between August 14, 1897, and that date. Payment of this amount was de- 
manded, but the plaintifC was unable to pay any part of the same. On 
September 15, 1897, the further sum of $5,704.56 became due for logs de- 
livered between August 31, 1897, and that date. Payment cf the same was 
demanded, but the plaintiffl was able to pay only the sum of $2,500 on ac- 
count thereof. Afterward, on September 18th, 20th, and 27th, the plaintiff 
paid the défendant the sums of $2,000, $3,961.65, and $1,500, respectively. 
Thèse sums being applied to the balance due for logs delivered between 
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August 14 and September 15, 1897, left due from the plalntiff to the de- 
fendant the sum o£ $1,767.99 on aceount of those logs. On October 1, 1897, 
the plaintiffi became indebted to the défendant in the further sum of $6,841.79 
on aceount of logs delivered between September 15, 1897, and October 1, 
1897. The resuit of ail this -was that on October 1, 1897, the plaintiCE owed 
the followlng amounts on aceount of logs: (1) The protested draft for 
$5,340.75, of whtch $3,340.75 was due on aceount of logs delivered prior to 
August 15, 1897. (2) The sum of $1,767.99, the same being the balance due 
on aceount of logs delivered between August 14, 1897, and September 1.5, 

1897. (3) $6,841.79 on aceount of logs delivered between September 15, 1897, 
and October 1, 1897. The plalntiff likewise owed the défendant a little less 
than $1,800 on another aceount, which was then long overdue. During tlie 
months of June, July, August, and September, 1897, the défendant, in order 
to assist the plaintlff, diminished the log dellvery to the plaintifC to less than 
two million feet per month, and sold the balance of the logs to other parties 
for a much less sum than the contract priée. Thus In July, August, and 
September the défendant sold 211,985 feet, 623,511 feet, 410,364 feet, and 
385,638 feet, respectively, to Hunter and Cashen, and also 678,195 to Cierk, 
during thèse four months. On September 11, 1897, Arthur Meigs, gênerai 
manager of the défendant, wrote the plaintlff as follows: "I beg to advise 
you that in future we sball be obliged to deliver you the entlre output of our 
camps, which will be about 2,500,000 per month, until we hâve made up the 
average to you of two million feet per month. We are now something over 
1,000,000 feet behlnd this average. I hope you wlll be able to receive the 
logs, and pay for tbem accordlng to the contract, and that we shall not be 
obliged to shut down our camps, in which event we shall, of course, hold you 
for the expenses incurred in so dolng." On receipt of this letter Charles L. 
Bucki, président of the plalntiff, Informed D. G. Ambler, président of the de- 
fendant Company, that the plaintlff would not permit the défendant to make 
up the deflciency in dellvery. • The draft for $5,340.75, above ref erred to, em- 
braced a balance of $3,340.75 due on aceount of logs delivered prior to August 
15, 1897, and the sum of $2,000, which was styled "an advance" on logs to 
be delivered. The history of this so-called advance was as follows: About 
September, 1894, the plaintiffi owed the défendant about $1,400 on aceount 
of certain matters growing eut of the logging camps, and the défendant'» 
gênerai manager at that time applied to the président of the plaintif to 
make payment of same, and was Informed by the président that he was 
unable to pay the same unless authorized by the board of directors, but that 
he would make the défendant an advance, and the plalntiff consequently 
added the sum of $3,000 to its next log draft as an advance to the défendant, 
and when this draft became due the défendant paid the said $3,000 and the 
Interest thereon, and in the draft taken In the next settlement the same sum 
of $3,000 was added as an advance. This opération was kept up until August 
15, 1897, the défendant In each case paying the Interest, and the process 
amounting to not more than the plaintiff's making its paper for $3,000 more 
than was due on the log aceount, the défendant taking care of the paper to 
that extent, and paying the Interest on the said so-called advance. When 
the settlement of August 15th came, a sufflcient part of the amount then due 
for logs was appUed to this so-called advance to liquidate it, and when the 
new draft was taken an advance of $2,000 was included thereln, Instead of 
$3,000, making the draft $5,340.75. On October 1, 1897, the Atlantic Lumber 
Company brought two common-law actions against the Buckl Company — one 
for $15,000, in which an ancillary writ of attachment for $9,980.80 was 
contemporaneously sued ont; and another action for $90,000, In which an 
ancillary writ of attachment for $75,000 was contemporaneously sued out. 
On November 1, 1897, the court dissolved the smaller attachment for $9,980.80 
upon motion, and from this order no supersedeas was sued out. The attach- 
ment for $75,000 was dissolved February 14, 1898, upon pleas Involving the 
merits. Meanwhile the two actions had been consolida ted, nnd on May 7, 

1898, the Atlantic Lumber Company recovered a verdict for $8,988.37, upon 
which Judgmeut was duly entered. Some of the defendanis were permitted 
to testify substantially that they belleved there was probable cause; that 
they acted in good falth, and were not actuated by malice. And there was 
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much other évidence, bearing, some of it, directly, some indirectiy, and mueh 
of it — not ail — on the issues of the case. 
After the close of the évidence, the défendants presented a motion as 

i'oUows: 

•'Now corne the défendants, the Atlantic Lumber Company, D. G. Ambler, 
Arthur Meigs, and K. H. Liggett, by their attorneys, and jointly and sever- 
ally move the court to instruct the jury to flnd the défendants not guilty on 
the first count of the déclaration, on the foUowing grounds: 

"(1) Beeause the plaintifC has failed to prove want of probable cause for 
suing out the writ of attachment for §9,980.80. 

"(2) Beeause the plaintifiC has failed to prove that said writ of attachment 
for $9,980.80 was sued out mallciously. 

"(3) Beeause it appears that there was probable cause for suing out the 
writ of attachment for $9,980.80. 

"(4) Beeause it appears from the undlsputed évidence that at the tlme of 
the suing out of said writ of attachment the défendants belîeved, and had 
reasonable grounds for believing, tliat the plaintifC was Indebted to tbem 
in the sum of $9,980.80. 

"(5) Beeause the circumstances under which said writ of attachment was 
sued out exclude the idea that the said writ of attachment was sued out 
mallciously, it appearing from the évidence that the Atlantic Lumber Com- 
pany was advised by counsel learned in the law that they had a right to 
include in the amount of their attachment the draft of $5,340.75 held by the 
National Bant of Jacksonville, and that said draft was taken upon the ex- 
press agreement that it should not be in settlement of the indebtedness of 
the L. Bucki & Son Lumber Company to the Atlantic Lumber Company uu- 
less paid, and It further appearing from the évidence that within six hours 
from the suing out of said writ of attachment the Atlantic Lumber Company 
would bave had a légal right to sue out a writ of attachment against the 
plaintlfE for the sum of $9,980.80, excluding the amount of said draft, and it 
appearing likewise that this writ of attachment was sued out after dark, ou 
October 1, 1897, and after ail prospect of payment had ceased. 

"(6) Beeause it appears from the undlsputed évidence that the défendants 
D. G. Ambler and Arthur Meigs were acting as offlcers of the Atlantic Lum- 
ber Company, in their officiai capacity as such, and not as individuals, in 
suing out said writs of attachment, and there is no évidence that they In- 
stigated or procured the suing out of said writs of attachment in their in- 
divldual capacities, or other than as offlcers of the Atlantic Lumber Com- 
pany. 

"(7) Beeause It appears from the undlsputed évidence that the défendant 
Richard H. Liggett was acting as the attorney of the Atlantic Lumber Com- 
pany in suing out said writ of attachment, and not as an offlcer of the At- 
lantic Lumber Company, nor in an individual capacity. 

"(8) Beeause it appears from the undisputed évidence that the défendants 
acted on the advîce of counsel in suing out said writ of attachment, and 
were advised that they had a right to sue out said writ of attachment for the 
purpose of enforcing the lien of the Atlantic Lumber Company against the 
property attached in the way and manner in which the Atlantic Lumber 
Company attempted to enforce the same. 

"And now come the défendants, the Atlantic Lumber Company, D. G. 
Ambler, Arthur Meigs, and R. H. Liggett, by their attorneys, and jointly 
and severally move the court to instruct the Jury to iind the défendants not 
guilty upon the second count of the déclaration, for the following reasons, 
and upon the following grounds: 

"(1) Beeause the plaintitt has failed to prove that there was want of 
probable cause for suing out the writ of attachment against the plaintifC for 
the sum of $75,000. 

"(2) Beeause the plaintifC has failed to prove malice on the part of the 
défendants, or either of them, against the plaintifiC, in suing out said writ 
of attachment. 

"(3) Beeause it appears from the évidence herein that the défendant the 
Atlantic Lumber Company had probable cause for suing out the writ of at- 
tachment for $75,000. 
121 F.— 16 
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"(4) Because It appears from the overwhelming weîght of the testlmony 
in the case that the défendants, the Atlantic Lumber Ooinpany, D. G. Ambler, 
Arthur Meigs, and K. H. Llggett, had no malice in suing ont sald wrlt o£ at- 
tachment, and sued the same ont in a reasonable and honest belief that the 
Atlantic Lumber Company had a cause of action agalnst the plaintiffl for the 
sum of $75,000 for whlch a writ of attachment might issue. 

"(5) Because the foUowlng facts have been shown to exlst by the over- 
whelming weight of the évidence: 

"(a) Tliat on October 1, 1897, the plaintIfC owed the Atlantic Lumber Com- 
pany, on account of logs delivered by the Atlantic Lumber Company to the 
plaintiff prior tO that tlme, the payment of which was demanded and refused 
by the plaintiff on the said Ist day of October, 1897, and thls fact Is estab- 
lished by the judgment obtained by thé Atlantic Lumber Company against 
the plaintiff. 

"(b) The failure to pay the amount due for logs was a breach of a sub- 
stantlal provision of the log contract, as determined by this court and the 
Circuit Court of Appeals In the suit of L. Buclii & Son Lumber Company 
against the Atlantic Lumber Company to recover damages for breach of con- 
tract, because It appears from the undlsputed évidence that the oflacers of the 
Atlantic Lumber Company, D. G. Ambler, Arthur Meigs, and R. H. Llggett, 
on October 1, 1897, entertalned an honest and reasonable belief that the pro- 
visions of the log contract ealling for an average of 3% logs per thousand 
applied to logs delivered for the vchole period of eight years, as shown by 
their consistent clalm to that efCect during the period of three and one-half 
years, during the greater part of whlch time the plalntifiC acquiesced in that 
construction of the contract. 

"(c) It is shown by the undlsputed évidence that on October 1, 1897, the 
officers of the Atlantic Lumber Company, D. G. Ambler, Arthur Meigs, and 
E. H. Llggett entertalned a reasonable and honest belief that the average 
of the logs theretofore delivered was better than 3% per thousand, and that 
this information was based upon entrles appearing in the boolis of the At- 
lantic Lumber Company, whlch had been made in due course of business. 

"(d) It appears that the court whlch heard the motion to dissolve the at- 
tachment dlssolved the same solely upon the ground that the gênerai average 
of the logs delivered prior to October 1, 1897, was on that date 3.52 to the 
thousand, Instead of 3.50. 

"(e) It appears from the undlsputed évidence that the offlcers of the At- 
lantic Lumber Company, D. G. Ambler, Arthur Meigs, and R. H. Llggett, on 
October 1, 1897, entertalned a reasonable and honest belief that the Atlantic 
Lumber Company would be able to perform the unexpired portion of the 
log contract, and realize a profit thereon in excess of $75,000. 

"(6) Because it appears from the évidence that prior to October 1, 1897, 
Arthur Meigs, the gênerai manager of the Company, submitted ail of the 
material facts of whlch he had knowledge, or which he could obtaln by 
diligent inqulry, to a licensed and reputable attorney at law, and was ad- 
vised by said attorney that under conditions simllar to those exlsting on 
October 1, 1897, the sald Atlantic Lumber Company had the right to sue for 
the recovery of $75,000 damages, and to sue out a wrlt of attachment for the 
amount thereof against the property of the plaintiff. 

"(7) Because on October 1, 1897, at the time of the suing out of said writs 
of attachment, the Atlantic Lumber Company and Its offlcers, D. G. Ambler, 
Arthur Meigs, and R. H. Llggett, aeted under an honest and reasonable be- 
lief that the L. Buclii & Son' Lumber Company was indebted to the Atlantic 
Lumber Company in the sum of $75,000, and that the sald Atlantic Lumber 
Company had the right to proceed to recover said indebtedness by a writ of 
attachment against the property of the said L. Buckl & Son Lumber Com- 
pany." 

After argument the court granted the motion, and thereupon directed a ver- 
dict for ail of the défendants oh both counts. Judgment was entered on the 
verdict, and the plaintiff sues out thls wrlt 

H, Bisbee and Geo. C. Bedell, for plaintiff in error. 
R. H. I^iggett, for défendants in error. 
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Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

Having stated the case as above, the opinion of the court was de- 
livered by FARDEE, Circuit Judge, 

The foregoing statement shows a case of conflicting facts and évi- 
dence as to the want of probable cause in suing out the writs of at- 
tachment complained of and as to the actual and inferential mahce of 
the défendants in suing out the same, which should hâve been sub- 
mitted to a jury. 

In Alsop V. Éidden, 30 South. 401, 403, the Suprême Court of Ala- 
bama deiined probable cause for suing out an attachment as follows : 

"Probable cause is such a state of facts and circumstances as would lead 
a man of ordinary caution and prudence, actlng conscientlously, impartially, 
reasonably, and witliout préjudice, to believe that some one of the grounds 
for the suing out of the writ existed. And in deciding upon the existence 
of probable cause the plaintlff's belief in the existence of a ground for the 
attachment cannot be considered, nor the existence of such facts as might 
hâve influenced his judgment; but the test is the elïect they might hâve 
upon the judgment of ordinarily prudent and reasonable men. ïhese défini- 
tions exclude ail idea that mère suspicions and belief, however honestly and 
intensely entertalned, unsupported by facts known to the plaintiff in at- 
tachment, which would hâve justifled reasonable and cautions men in be- 
lieving the défendant had been guilty of some act creating a ground of at- 
tachment, constit.ite probable cause. 'A party may, in extrême eagerness to 
eollect a debt or to obtain security for it, without probable cause tesort to 
an attachment; and the absence of probable cause, coupled with the unlawful 
act of suing out the writ, Is a vexatious or malicious abuse of the process.' 
Durr V. Jaclison, 59 Ala. 210. 'Malice may sometimes be Inferred from the 
want of probable cause.' Jordan v. Eailroad Oo., 81 Ala. 226, 8 South. 192.'' 

As a gênerai rule, the question of probable cause may be for the 
court; yet, where it. dépends on disputed facts and conflicting évi- 
dence as to defendant's good faith and just belief, the question is for 
the jury. "It is true that vi^hat amounts to probable cause is a 
question of law in a very important sensé. In the celebrated case of 
Sutton v. Johnstone the rule was thus laid down : 'The question of 
probable cause is a mixed question of law and of fact. Whether the 
circumstances alleged to show it probable are true, and existed, is 
a matter of fact; but whether, supposing them to be true, they 
amount to a probable cause, is a question of law.' This is the doc- 
trine generally adopted. McCormick v. Sisson, 7 Cow. 715; Besson 
v. Southard, 10 N. Y. 236. It is, therefore, generally the duty of 
the court, when évidence has been given to prove or disprove the 
existence of probable cause, to submit to the jury its credibility, and 
what facts it proves, with instructions that the facts found amount to 
proof of probable cause or that they do not. Taylor v. Williams, 2 
Barn. & Adol. 845. There may be, and there doubtless are, some 
seeming exceptions to this rule, growing out of the nature of the 
évidence — as when the question of the défendants' belief of the facts 
relied upon to prove want of probable cause is involved. What their 
belief was is always a question for the jury." Stewart v. Sonneborn, 
98 U. S. 187, 194, 25 L. Ed. 116. 

The plaintifif's évidence makes a prima facie case to the efifect that 
at the time the writs were sued out the plaintifï was solvent; that 
it was not removing its property from the state, nor had the défend- 
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ants any just reason for fearing the same; that the writs sued out 
were prématuré — that is, before the debts sued for were demand- 
able; that, so far as the writ of attachment for $9,980.80 is con- 
cerned, it was causelessly sued out for more by $3,000 than was to 
become due at the close of the day October i, 1897; and that the 
writ for $75,000 was prématuré even on the theory that the défend- 
ants were entitled to recover $75,000 for breach of the contract, 
and also it was groundless and improperly sued out, because there 
had been no such impairment of the contract as authorized the de- 
fendants to sue for a breach of the same as an entirety, and on the 
further ground that, even if the contract had been breached, the 
défendants were insolvent, unable to further comply with the con- 
tract themselves, and in fact sufïered no damage whatever by the 
ending of the same. And the plaintifï's évidence tended to show that 
the défendants acted without due and full inquiry as to the actual 
facts, not in the best of faith, and with ulterior motives ; and, further, 
that after the facts were sliown and ascertained as to prematurity 
of writs and the just amounts due, the défendants continued and 
pressed and prosecuted the attachments to the ultimate ruin of the 
plaintifï's business. 

The défendants met this prima facie case by the proposition that 
the plaintifif corporation, though transacting with défendants and 
others for years a large business in Florida, with ail of its property 
and a résident agent there, was actually a nonresident of the state; 
by conflicting évidence as to the breaches of the lumber contract by 
the plaintiff, and as to the amount actually falling due from the 
plaintifif under the contract for logs delivered ; as to the transactions 
and negotiations between the parties during the life of the contract 
leading up to the issuance of the attachments ; and as to the ability 
of the défendants to hâve carried on their deliveries of logs under 
the contract to show the damages suffered from the alleged breach. 
The défendants supplemented their case by showing that prior to 
the issuance of the attachments they took the advice of their own 
attorney, learned in the law, who was also secretary and a director 
in the lumber company, and by the admitted évidence of the de- 
fendants Ambler, Meigs, and Liggett to the efifect that they acted 
in good faith, without malice. 

The trial judge gave no reasons, preserved in the record, for di- 
recting a verdict, and whether he relied upon particular of the grounds 
assigned in the motion or upon the whole combined we are not 
advised. 

As to the writ of attachment for $9,980.80, the first and third 
grounds relate to the matter of probable cause, assuming that the 
plaintifï had failed to prove want of probable cause, and that the 
case showed the existence of probable cause for suing out the writ. 
As noticed above, the case shows that this writ was sued out pre- 
maturely, and for an amount more than to eventually become due 
the plaintifï; and in the sum thereof was included a draft for $5,340.75, 
which was not owned by the lumber company (see May v. Vann, 
15 Fia. 554), and there was other évidence tending to show the want 
of probable cause. 
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The second ground reiated to malice, cliarging that tlie plaintiff 
liad failed to prove tbat the writ was sued eut maliciously. This 
bas been answered in what was said above ; and, besides, malice per 
se in such actions is a question for the jury. Stewart v. Sonneborn, 
supra. 

The fourth ground charges that it appears from the undisputed 
évidence that at the time the writ was sued out the défendants be- 
lieved, and had reasonable grounds for believing, that the plaintiff 
was indebted to them in the sum of $9,980.80. A sufficient answer 
to this is that there is no such undisputed évidence. 

The fifth ground relates to the matter of malice, asserting that it 
appears that the Atlantic Lumber Company was advised by counsel 
learned in the law that they had a right to include in the amount 
of their attachment the draft of $5,340.75 held by the National Bank 
of Jacksonville, followed with admission that the writ was prematurely 
issued ; and the sixth ground relates to the same matter, charging 
that it appears from the undisputed évidence that the défendants 
acted on the advice of counsel, and were advised that they had a 
right to sue out said writ of attachment. We understand that the 
question of advice of counsel in instituting and prosecuting a suit 
goes to affect the question of malice, which, in suits of this kind, is 
a question for the jury ; but in relation to this particular case we 
deem it proper to say that the question was one particularly for the 
jury, because the counsel whose advice was alleged to hâve been 
given and taken was a clirector and secretary of the lumber company, 
and it is, to a certain extent, the question of a person advising him- 
self in his own interest. We think it reasonably clear that a lawyer 
"learned in the law" cannot advise himself as to the right and pro- 
priety of suing out an attachment, and, when prosecuted for suing 
it out maliciously, rebut ail maHce by showing that he advised him- 
self. As to the efïect to be given to the advice of interested counsel, 
see Watt v. Corey and Ricken, 76 Me. 87; Plow & Manufacturing 
Co. V. Jones & Co., 71 lowa, 234, 238, 32 N. W. 280. 

As to the second writ of attachment the motion présents some dis- 
similarity in grounds. The first and second are not supported by 
the évidence. 

The third— in regard to the $75,000 attachment — merely claims that 
it appears from the évidence (not the undisputed évidence) that "the 
Atlantic Lumber Company had probable cause for suing out the writ 
of attachment;" and the fourth is that "it appears from the over- 
whelming weight of the testimony in the case" that the défendants 
had no mahce in suing out the said writ of attachment, but sued the 
same out in a reasonable and honest belief that they had a cause 
of action against the plaintiff for which a writ of attachment might 
issue. Clearly, thèse questions were matters for the jury. 

The fifth ground deals again with what is called "overwhelming 
weight of the évidence" to the effect that the plaintiff ovved the lum- 
ber company on account of logs delivered prior to that time ; that 
the failure to pay the amount due for the logs was a breacli of a 
substantial provision of the log contract ; that it appears from the 
undisputed évidence that the défendants entertained an honest and 
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reasonable belief that tfie provisions of the log contract called for an 
average of 35^ logs per 1,000, applied to legs delivered for the 
whole period of eight years, as shown by their consistent claim _to 
that efïect during a period of 3J^ years; that it is shown by the 
undisputed évidence that the officers of the Atlantic Lumber Com- 
pany entertained a reasonable and honest belief with regard to the 
gênerai average, and that the court which heard the motion to dis- 
solve the attachment dissolved the same solely on the ground that the 
logs delivered prior to October i, 1897, was on that day 3.52 to the 
1,000, instead of 3.50. Ail thèse relate to questions as to whether 
and how the parties had complied with the log contract, as to which 
there is no reconciling the coniîicting évidence. It is contended that 
this court decided that the failure to pay the amount due for logs 
was a breach of a substantial provision of the log contract, but omis- 
sion is made of the fact that this court also decided that the provisions 
of the log contract calling for an average of 3J^ logs per 1,000 ap- 
plied to logs delivered for each and every month of the contract, and 
not to logs delivered during the whole period of eight years. 

The sixth ground of the motion relates to the advice of counsel, 
asserting that it appears from the évidence that prior to October i, 
1897, Arthur Meigs, gênerai manager of the company, submitted ail 
the material facts of which he had knowledge, or which he could 
obtain by dihgent inquiry, to a Hcensed and reputable attorney at 
law, and was advised that under conditions similar the lumber com- 
pany had the right to sue out attachment for $75,000, etc. What we 
hâve hereinbefore remarked as to advice of counsel as proven in this 
case continues to apply. 

The seventh and last ground of the motion claims that the défend- 
ants acted under an honest and reasonable belief that the Bucki Lum- 
ber Company was indebted to the Atlantic Lumber Company in the 
sum of $7S,ooo, and that the said Atlantic Lumber Company had 
the right to proceed to recover said indebtedness by a writ of attach- 
ment against the property of the said Bucki & Son Lumber Company. 
It may be that they did act under an honest and reasonable belief; 
but whether they did or not, under the évidence of this case, it could 
only be determined by a jury. 

The writ of attachment for $75,000 was prematurely issued, even 
on the theory that there had been such a breach of the contract as 
entitled the Atlantic Lumber Company to consider the same abro- 
gated, and claim as damages contingent and prospective profits. In 
this connection the question is urged as to whether the Atlantic Lum- 
ber Company had any right under Florida law to sue out a writ of at- 
tachment for unliquidated damages made up of prospective and con- 
tingent profits, and arising out of the breach of the contract. The 
affidavit for the attachment asserts that $75,000 was actually due, 
and the déclaration propounds a claim for no spécifie liquidated dam- 
ages, but for $200,000 unHquidated damages. We do not find that 
the question has been decided by the Suprême Court of the state of 
Florida in construing the attachment laws of that state, but we do 
find that the attachment laws provide for a creditor and a debtor and 
an amount actually due. We hâve been furnished with very able. 
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briefs on both sides of the proposition, but it would not be profitable 
to review the arguments advanced nor the cases cited. In Drake 
on Attachments (6th Ed.) the cases are reviewed, and this conclusion 
reached : 

"23. In the cases above cited, where the damages were unliquidated, it will 
be observed that the contracts for breach of which suits were brought af- 
forded a rule in themselves for ascertaining the damages, and upon this 
ground the actions were sustained. But where such is not the case, it bas 
been oonsidered that attaehment cannot be resorted to, as will appear in the 
next three sections." 

Paragraph 13 of the log contract stipulâtes reciprocally $75,000 as 
liquidât ed damages for the breach of the contract. As to the effect 
of such stipulation, see Sun Printing, etc., Association v. Moore, 183 
U. S. 642, 646, et seq., 22 Sup. Ct. 240, 46 L. Ed. 366. Whatever 
efifect this stipulation should hâve in determining the right of the 
Atlantic Lumber Company to a writ of attaehment for $75,000 liqui- 
dated damages, based on a breach of the log contract — a question 
\ve pass over as not necessarily presented on this record — it certainly 
furnishes no sufïîcient ground for holding that there was probable 
cause shown by the évidence in this case for suing out the attaeh- 
ment for $75,000. 

It seems clear that no one of the grounds on the motion to direct 
a verdict by itself, nor ail combined, v^^arranted the court in its action, 
and therefore, and for the reasons hereinbefore given, we conclude 
that the court erred in directing a verdict for the défendants. 

Although the conclusion reached renders it necessary to reverse 
the case, there are assignments of error presenting rulings on the 
trial, which, in view of the new trial to be awarded, ought to be 
passed upon. We will deal with them seriatim. 

The first assignment complains of the ruling of the court denying 
the plaintiff leave to file an additional count averring the wrongful 
and malicious prosecution of a common-law suit for $200,000 dam- 
ages, the filing of which was sought on the ground that it would 
eliminate from the trial of the action embarrassment which might 
otherwise arise upon the contention of the défendants that the dam- 
ages sufifered and complained of were not solely upon the wrongful 
suing out of the attachments. The matter of allowing amendments 
to pleadings is one within the discrétion of the trial court, unless 
some statute intervenes. No statute is cited, and we see no reason 
to hold that the trial judge abused his discrétion. See Vol. i, Ency. 
PI. & Pr. 524 et seq., for authorities. 

The second assignment of error is to a ruling and order of the 
court requiring plaintiiï to produce certain of its books kept in New 
York and certain other books specified in the exception in advance 
of the trial. Section 724 of the Revised Statutes [U. S. Comp. St. 
1901, p. 583] provides for such orders in cases and under circum- 
stances where parties might be compelled to produce the same by ordi- 
nary rules of proceeding in chancery. The grounds of the motion 
to produce in this instance were that the défendants expected to ob- 
tain from said books évidence tending to show that the plaintifif was 
x)n Ootober i, 1897, insolvent, and not realizing any profit Out of its 
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business; and it was alleged that said books contained statements 
which would show that the plaintiff was, on October i, 1897, actually 
unable to meet its accrued obHgations. The reasons given for pro- 
ducing the books appear to us to bè insufficient, for neither the de- 
fendants' insolvency nor inability to actually meet its accrued obliga- 
tions constituted any défense in the présent suit. Kaufïman v. Arni- 
strong (Tex.) 11 S. W. 1048; Floyd v. Hamilton, 33 Ala. 235; Lock- 
hart V. Woods, 38 Ala. 631. As to the right to discovery in equity, 
see Story, Eq. PI. § 572. 

The third assignment of error is to the disallowance of plaintiff's 
peremptory challenge to a juryman after the court had allowed two of 
plaintifif's challenges and the plaintifif had tendered the panel, re- 
serving the right to exercise its third peremptory challenge after the 
défendant should hâve accepted the panel or challenged one of the 
members thereof. If there was any error in the court's ruling in this 
respect, it is not likely to occur in a second trial. 

The fourth, fîfth, sixth, and seventh assignments relate to the ad- 
mission of and the refusai to admit certain évidence of doubtful rele- 
vancy, tending rather to complicate the case than préjudice either one 
of the parties. 

The eighth and ninth assignments of error complain of the court 
overruling objections to évidence tending to show what disposition 
was made of the attached property after release and bonding of the 
same. In our opinion, thèse objections should hâve been sustained, 
as the évidence appears to be wholly irrelevant, and not tending in 
any wise to show probable cause or absence of malice in suing out 
the attachments. 

The tenth assignment of error complains of ruling out plaintifif's 
question to his own witness in regard to the item, "Services of an 
architect in the cost of the mill." In reality it was the refusai of 
the court to permit the witness to explain. When another trial 
shall be had in the case, the witness can give his évidence in such 
a way that there will be no necessity for an explanation. 

The eleventh assignment of error complains of disallowing the 
plaintifif's objection to the défendants' question to witness McGuire 
as to how much he had paid for plaintifif's mill when he bought it in 
1901, some four years after the attachment was sued out. The ir- 
relevancy of the matter is patent. 

The twelfth assignment objects to the ruling of the court over- 
ruling the objection to the question propounded by the défendants 
to one Mr. Simmons, a person not shown to be nor claiming to be an 
expert, as foUows; "Supposing there had been no attachment on 
October l, 1897, and the t,. Bucki & Son Lumber Company had been 
unable for any reason to procure this loan, what would hâve been 
its ability to continue to make payment of its obligations, including 
the amount due for logs, and to continue to receive pay for logs?" 
The objection was on the ground that the question is based on a 
hypothesis not shown to be true or untrue. It calls for the conclu- 
sion of the witness as to the ultimate fact which the jury are im- 
paneled to try without calling for any fact from the witness as to 
the property and assets of the L. Bucki & Son Lumber Company, 
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or as to its liability. The objection should hâve been sustained. 12 
Amer. & Eng. Enc. Law, 424, note; Milwaukee Co. v. Kellogg, 94 
U. S. 469, 24 L. Ed. 256. 

The thirteenth, fourteenth, and fifteenth assignments of error com- 
plain of admitting évidence over the objection of the plaintiflf of mat- 
ters occurring after October i, 1897, the date of the attachment to 
estabHsh probable cause or show the absence of malice. "In a suit 
for malicious prosecution the conduct of the défendants is to be 
weighed in view of what appeared to them when the suit was in- 
stituted, not in the light of subsequently appearing facts." Stewart v. 
Sonneborn, supra. The évidence appears to be not only irrelevant, 
but should hâve been excluded, as tending to unnecessarily compli- 
cate an otherwise very complicated case, and because the efïect of 
it would be to mislead the jury. 

The sixteenth and seventeenth assignments of error complain that 
one of the défendants (Ambler) was permitted to testify with regard to 
his own knowledge and on information as to the afïairs of the L. Bucki 
& Son Lumber Company in the three and four months immediately 
preceding the issuance of the attachments. The main issue in the case 
was as to Ambler's good faith — ^whether, acting conscientiously, im- 
partially, reasonably, and without préjudice, he believed that some of 
the grounds for suing out the writs of attachment existed. It would 
seem that the objection to the admission of the évidence sought from 
Ambler was one rather to its efïect than to its admissibility. 

The eighteenth assignment of error is based on the fact that the 
trial judge, over the objection of plaintifï, allowed the défendants 
Ambler, Meigs, and Liggett to testify that they were not actuated with 
malice. In Hinds v. Keith, 6 C. C. A. 231, 234, 57 Fed. 10, 13, this 
court held : 

"The courts in many of the states hâve held that in cases in which knowl- 
edge, motive, or intent may be imputed to parties by clrcumstantial évidence 
they are permitted to testify directly as to the existence of such motive or 
intent, and the ruling of the court helow was in harmony with thèse déci- 
sions. But we thinb the sounder principle and better rule is to exclude such 
évidence. The Suprême Court of Alabama has declared that the rule is well 
settled in that state that a 'party certlfying for himself should not be per- 
mitted to state the motive or intention with which he did an act; that such 
motive or intention is an inferential fact, to be drawn by the jury from 
proven attendant facts and clrcumstances.' Burke v. State, 71 Ala. 382; 
Whlzenant v. State, Id. 383. In actions at law in the courts of the United 
States the rules of évidence and the law of évidence generally of the state 
within which such courts are held prevail. Rev. St. § 721 [U. S. Comp. St. 
1901, p. 581]; Connecticut Mut. Life Ins. Co. v. Union Trust Co., 112 U. S. 
2.50, 5 Sup. et. 119 [28 L. Ed. 708]; Ex parte Fisk, 113 U. S. 720, 5 Sup. Ct. 
724 [28 L. Ed. 1117]." 

In Germania Pire Ins. Co. v. Stone, 21 Fia. 555, the Suprême Court 
of Florida held as follows: 

"Under the statute permitting a party to a civil action to testify in his own 
behalf, it is compétent for him, where the question is whether or not he did 
a certain act with a fraudulent intent. to testify as to his intention, and to 
state whetlier or not he, at the time of acting, considered that he had the 
right to do the act. Such testimony, however, is not conclusive upon the 
jury." 
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— ^And in argument cited décisions in the state of New York, from 
which State the Florida statute permitting parties to testify is said to 
hâve been obtained, quoting with apprôval the following proposition 
from Thurston v. Cornell, 38 N. Y. 281, to wit: 

"That under the law admltting parties to testify In their own behalf it is 
well settled that, where the character of ttie transaction dépends upon tbe 
Intent of the party, It la compétent, when that party is a witness, to inquire 
of hlm what hls intention was." 

If this décision is in harmony with the prevailing jurisprudence in 
the State of Florida — and we hâve no reason to doubt it — the trial 
court may well hâve admitted the évidence under authority of our 
décision in Hinds v. Keith, supra. And the same may be said of the 
questions raised in the nineteenth, twentieth, and twenty-first assign- 
ments. 

The twenty-second, twenty-third, and twenty-fourth assignments re- 
late to the rejection of évidence claimed to be in rebuttal, and the ques- 
tions raised may be avoided on another trial. 

The twenty-fifth assignnient of error complains of the ruling of the 
court in rejecting évidence as to certain instructions given by the 
court to the jury in the cpmmon-law action of the Atlantic Lumber 
Company against the L. Bucki & Son Lumber Company to recover 
alleged indebtedness for which the attachments mentioned in the déc- 
laration herein were sued out ; the instructions being the then opinion 
of the court as to certain facts proved in that case. Thèse instruc- 
tions were ruled out as irrelevant and immaterial to the issues in the 
présent case, and therein we see no error. 

The twenty-sixth assignment complains of the instruction of the 
court directing a verdict in favor of the défendants. This matter has 
been hereinbefore fully disposed of. 

The twenty-seventh assignment complains of the rejection in évi- 
dence of a certain bill in equity by plaintiff against the Atlantic Lumber 
Company to correct the error of the court in calculating the amount of 
a remittitur ordered in said case on a motion for a new trial. This 
évidence was rejected by the court as irrelevant and immaterial to the 
issues in this case. We consider that the évidence ofïered was too 
remote to properly afifect àny of the questions to be presented to the 
jury. The judgment of the Circuit Court is reversed, and the cause 
is remanded, with instructions to grant a new trial, and thereafter pro- 
ceed according to law and in accordance with the views expressed in 
this opinion. 



KAREM v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. February 24, 1&03.) 

No. 1,06a 

1. BtBCTION— FEDERAL LEGISLATION AfFECTING StATK ELECTIONS— LIMITATION 
OV POWBB. 

The power of Congress to legislate on the subject of voting at purely 
state élections is entirely dépendent upon the fifteenth constitutionai 
amendment, and Is limlted by such amendment to the enactment of ap- 
propriate législation to prevent the right of a citizen of the United States 
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to vote from belng denled or abridged by a state on account of race, 
color, or condition; and since the amendment Is, In terms, addressed to 
action by the United States or a state, approprlate législation for Its en- 
forcement must also be addressed to state action, and not to the action 
of Indivlduals. 

S. Pénal Statuts — Construction — Constitutional Power to Enact. 

A pénal àct of Congress cannot be sustained, as an exercise of the 
power given by a constitutional provision to enact approprlate législation 
for its enforcement, where the act is broader in its terms than the con- 
stitutional provision, and the language used covers vyrongful acts without 
as well as within the same. In such case the courts cauuot limit the act 
by construction, and bring it within the constitutional grant of power. 

8. Elections— Phevesting Citizen puom Voting at State Election— Féd- 
éral Statutk. 

Eev. St. § 5508 [U. S. Comp. 9t. 1901, p. 3712], which maUes it a 
criminal offense "if two or more persons conspire to injure, oppress, 
threaten or intimldate any citizen in the free exercise or enjoymeut of 
any right or privilège secured to him by the Constitution or laws of the 
United States," is not approprlate législation for the enforcement of the 
fifteenth constitutional amendment, both because It relates to the acts ot 
indivlduals, and not of a state, and because it is broader in its terms 
than the législation authorlzed by the amendment; and it wlU not sustain 
an Indlctment for consplring to prevent a citizen from voting at a purely 
state or municipal élection on account of hls race or color, whether the 
défendants are charged as indivlduals, or as offleers of the state. 

In Error to the District Court of the United States for the Western 
District of Kentucky. 

The plaintlff in error has been convicted under an indlctment framed uuder 
section 5508 of the Eevised Statutes [U. S. Comp. St. 1901, p. 3712]. The in- 
dlctment, In substance, charges that the plaintlff In error and C. H. Watson 
and G. P. Bohn and others, to the grand jury unknown, combined and cou- 
splred together to injure, oppress, threaten, and intimldate certain named 
persons of color, citizens of the United States and of the state of Kentuclty, 
and lawfuUy qualified voters under the law of Kentucky, from exercising 
and enjoying "a right and privilège secured to them * * * by the Con- 
stitution and laws of the United States, to wit, the right and privilège to vote 
at the élection hereafter named, without distinction of race, color, or prevlous 
condition of servitude." It Is then averred that there was held within the 
state of Kentucky on November 7, 1899, an élection for state and municipal 
offices only, and that at a certain named precinct the défendant Karem was 
a Judge of élection, C. H. Watson a clerk, and G. P. Bohn the sherifC holding 
the élection, and that the said persons of color were lawful voters in said 
precinct, and legally entitled to vote at said élection, and that they each ap- 
peared at the poUs within the tlme fixed by law and ofCered to vote in and at 
said élection, but that, in pursuance of the conspiracy aforesaid, the said de- 
fendants dld prevent them from voting on account of their race, color, and 
prevlous condition of servitude. To this indlctment the défendant Karem 
demurred upon the ground that the facts stated dld not constltute an offense 
against the laws of the United States. The demurrer was overruled. The 
indlctment was dismissed as to the alleged conspirator Bohn. The remaining 
défendants, Karem and Watson, entered pleas of not guilty. At the conclu- 
sion of ail the évidence each of the défendants moved the court to instruct 
the jury to find against the government. This motion was allowed as to 
Watson and disallowed as to Karem, who has sued out this writ to reverse 
a judgment based upon a verdict of guilty. 

W. M. Smith and Swager Shirley, for plaintifï in error. 
R. D. Hill, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 
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LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

Many errors hâve been assigned and argued, but, inasmuch as we 
are of opinion that no offense was charged against the United States 
in the indictment, it is wholly unnecessary to pass upon any of the 
other questions of either fact or law. 

If congress has not declared the acts charged to hâve been done by 
Karem to be an offense against the United States, the courts hâve no 
power to treat them as such, even though the congress may hâve the 
constitutional power to make such acts a crime against the United 
States. United 3tates v. Reese, 92 U. S. 214, 23 L. Ed. 563. 

The contention of the government is that the acts charged constitute 
an offense indictable and punishable under sections 2004 and 5508 
[U. S. Comp. St. 1901, pp. 1272, 3712]. Those sections are in thèse 
words : 

"Sec. 2004. AU cltlzens of the United States who are otherwise qualifled by 
law to vote at any élection by the people in any state, territory, district, 
county, City, parish, township, school district, munieipality, or other territorial 
subdivision, shall be entitled and allowed to vote at ail such élections, witb- 
out distinction of race, color, or previous condition of servitude; any consti- 
tution, lavr, custom, usage, or régulation of any state or territory, or by or 
under its authority, to the contrary notwithstanding." 

"Sec. 5508. If two or more persons conspire to injure, oppress, threaten, or 
intimidate any citizen in the free exercise or enjoyment of any right or priv- 
ilège secured to him by the Constitution or laws of the United States, or be- 
cause of hls having so exercised the same; or if two or more persons go in 
disguiâe on the highway, or on the premises of another with intent to prevent 
or hinder his free exercise or enjoyment of any right or privilège so secured, 
they shall be fined not more than $5,000 and imprisoned not more than ten 
years; and shall, moreover, be thereafter inéligible to any office, or place of 
honor, profit, or trust created by the Constitution or laws of the United 
States." 

Neither the act from which section 2004 is taken, nor any section 
of the Revised Statutes, undertakes, in terms, to make its violation an 
offense against the United States, or provide for any punishment. It 
does nothing more than the amendment does proprio vigore. As 
said in Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 
274, the amendment "annulled the discriminating word 'white,' " 
wherever it was found in a state constitution or élection law, "and thus 
placed the colored person in the enjoyment of the same right as white 
persons." "And," said Justice Miller, in the same case, "such would 
be the efïect of any future constitutional provision of a state which 
should give the right of voting exclusively to white people, whether 
they be men or women." 

But if section 2004 be regarded as anything more than a déclaration 
of the efïect of the fifteenth amendment, no penalty is provided for its 
violation. In United States v. Reese, 92 U. S. 214, 216, 23 L. Ed. 
563, the court said : 

"If Congress has not declared an act done witbin a state to be a crime 
against the United States, the courts hâve no power to treat it as such." 

Referring to this section 2004, then the first section of the act of 
1870 (Act May 31, 1870, c. 114; 16 Stat. 140), the court said: 
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"It is not claimed that there Is any statute whîch can reach this case, 
unless it be the one in question. Loolcing, then, to this statute, we find tbat 
its first section provides that ail citizens of tlie United States, who are or 
sliall be otherwlse qualified by law to vote at any élection, * * * sliall 
be entitled and allowed to vote thereat, witbout distinction of race, color, or 
previous condition of servitude, any constitution * * * of tlie state to the 
contrary notvcithstanding. This simply déclares a right, without providins 
a punishment for its violation." 

The indictment in this case must therefore be predicated wholly 
upon section 5508, or the acts charged hâve not been constituted an 
offense punishable by the United States. But the constitutional au- 
thority for the législation embodied in this section is very mtich 
broader than the fifteenth amendment. It was the sixth section of the 
enforcement act of 1870 (Act May 31, 1870, c. 116; 16 Stat. 141). 
The character of the "rights and privilèges" protected is best illustrat- 
ed by some of the cases in which it has been construed and enforced. 
The right of a qualified voter to vote for a member of Congress is a 
right "secured by the Constitution or laws of the United States,'' 
within the meaning of section 5508 of the Revised Statutes. Ex parte 
Yarbrough, iio U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274. In the case 
cited the indictment was brought under sections 5508 and 5520 oî the 
Revised Statutes. The indictment in that case charged that the con- 
spiracy was to deprive certain qualified colored voters, on account of 
their color, race, or previous condition of servitude, "of the enjoyment 
of the right and privilèges of suffrage in the élection of a lawfully 
qualified person as a member of the Congress of the United States, 
* * * which said right and privilège of suffrage was secured to the 
said Berry Saunders by the Constitution and laws of the United 
States." The Suprême Court held that the right to vote in a con- 
gressional élection was a right secured by, and dépendent upon, the 
Constitution and laws of the United States. In , Lackey v. United 
States, 46 C. C. A. 189, 107 Fed. 114, 53 h. R. A. 660, after quoting 
from the opinion the argument for that conclusion, we said: 

"The Judgment of the court was also rested, in part, upon the broader 
ground that the Congress had the gênerai implied power to protect the élec- 
tions on -which its existence dépends fom violence and corruption. But ail 
that is said In that case upon this aspect of the question was said of élections 
at which eiectors or Congressmen are to be chosen, and of the direct interest 
of the TJnited States in securing such élections from violence, corruption, and 
fraud. But whether the power of Congress to legislate in respect to congres- 
sional élections dépends upon the efCect of the second and fourth sections of 
article 1 of the Constitution, or arises ont of the implied power to protect sucli 
élections agalnst violence and fraud because they are fédéral élections so far 
as fédéral officiais are thereby directly chosen, it is very obvious that, whether 
such power be attributed to either the one or the other source, it furnishes 
no reason (or any interférence at a purely state élection." 

In United States v. Waddell, 112 U. S. 76, 5 Sup. Ct. 35, 28 L. Ed. 
673, an indictment under this section was also sustained. "The par- 
ticular right held in that case to be dépendent on and secured by the 
laws of the United States, and to be protected by section 5508 of the 
Revised Statutes, against interférence by individuals, was the right 
of a citizen, having made a homestead entry on public land, within 
the limits of the state, to continue to réside on the land for five years. 
for the purpose of protecting his title." 
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In IvOgan v. United States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 
429, it was held that a citizen of the United States, in the custody of a 
marshal of the United States under a lawful commitment to answer an 
offense against the United States, has the right to be protected by the 
United States against lawless violence, and that this right is a right 
secured to him by the Constitution and laws of the United States and 
that a conspiracy tO' prevent his enjoyment of this right of protection 
is indictable under section 5508. 

None of the cases in which an indictment under this section has been 
sustained involved a discrimination against voters in a purely state 
élection on account of race, color, or previous condition of servitude. 
It is plain that resort can be had to this section only upon the tb.eory 
that the right to vote at a purely state élection is a right or privilège 
secured by the Constitution or laws of the United States. But the 
power of Congress to legislate at ail upon the subject of voting at 
purely state élections is entirely dépendent upon the fîfteenth amend- 
ment. United States v. "Reese, 92 U. S. 214, 23 L. Ed. 563 ; United 
States V. Cruikshank, 92 U. S. 542, 23 L. Ed. 588. The plain purpose 
of that amendment was to prevent ail discrimination by the United 
States and by the states in the exercise of the suffrage on account of 
"race, color, or previous condition of servitude." The amendment 
reads thus: 

"Section 1. The right of citlzens of the United States to vote shall net be 
denled or abridged by the United States or by any state on account of race, 
color, or previous condition of servitude. 

"Sec. 2. The Congress shall hâve the power to enforce this article by ap- 
propriate législation." 

The well-settled construction of the article is that it does not confer 
the right of suffrage upon any one. United States v. Reeves, 92 U. S. 
214, 23 L. Ed. S63; United States v. Cruikshank, 92 U. S. 542, 23 
L. Ed. 588. 

In the case last cited the opinion in the Circuit Court was by Justice 
Bradley, and is reported as U. S. v. Cruikshank, i Woods, 308, and 
Fed. Cas. No. 14,897. In the opinion referred to, the learned justice, 
referring to the amendment, said: 

"It does not confer the right to vote. That is the prérogative of the state 
laws. It only confers a right not to be excluded from voting by reason of 
race, color, or previous condition of servitude, and this Is ail the right that 
Congress can enforce," 

Referring to the power of Congress to enforce this amendment by 
appropriate législation, he said : 

"It Is not the right to vote which is guarantied to ail cltizens. Congress 
cannot interfère with the régulation of that right by the states, except to 
prevent, by appropriate législation, any distinction as to race, color. or pré- 
viens condition of servitude. The state may establish any other conditions 
and discriminations It pleases, whether as to âge, sex, property, éducation, 
or anything else." 

In United States v. Reese, cited above, the court said: 

"The flfteenth amendment does not confer the right of suffrage upon any 
one. It prevents the states, or the United States, however, from giving 
préférence in this partlcular to one citizen of the United States over anpther 
on account of race, color, or previous condition of servitude. Beforè its 
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adoption, this could be donc. It was as much wlthin the power of a state 
to exclude citizens of the United States from voting on account of race, etc., 
as it was on account of âge, property, or éducation. Now it Is not. If citi- 
zens of one race, liaving certain qualifications, are permitted by law to vote, 
those of anotlier baving tbe same qualifications must be. Previous to this 
amendment tbere was no constitutional guaranty against this discrimina- 
tion. Now there is. It foUows that the amendment bas invested the citi- 
zens of the United States with a new constitutional right, whlch is within 
tbe protectlng power of Congress. That right is exemption from discrimi- 
nation in tbe exercise of the élective franchise on account of race, color, 
or previous condition of servitude. This, under the express provisions of 
the second section at the amendment, Congress may enforce by 'appropriate 
législation.' " 

In United States v. Cruikshank, cited above, the court said : 

"In Minor v. Happersett, 21 Wall. 178, 22 L. Ed. 627, we decided that tbe 
Constitution of tbe United States bas not conferred the right of suffrage 
upon any one, and that tbe United States bave no voters of tbeir own cré- 
ation in the states. In United States v. Keese et al., supra, we bold that 
tbe fifteenth amendment bas invested tbe citizens of tbe United States with 
a new constitutional right, which is exemption from discrimination in the exer- 
cise of tbe élective franchise on account of race, color, or previous condition 
of servitude. From this it appears that tbe right of suffrage is not a nec- 
essary attribute of national citizensbip, but that exemption from discrimi- 
nation in tbe exercise of that right on account of race, etc., is. The right 
to vote in the states comes from the states, but the right of exemption from 
tbe probibited discrimination comes from the United States. The first bas 
not been granted or secured by the Constitution of tbe United States, but 
tbe last bas been." 

The Fifteenth amendment is therefore a limitation upon the powers 
of the states in the exécution of their otherwise unlimited right to pre- 
scribe the quaHfication of voters in their own élections, and the power 
of Congress to enforce this limitation is necessarily limited to légis- 
lation appropriate to the correction of any discrimination on account 
of race, color, or condition. The affirmative right to vote in such élec- 
tions is still dépendent upon and secured by the Constitution and laws 
of the State, the power of the state to prescribe qualification being 
limited in only one particular. The right of the voter not to be dis- 
criminated against at such élections on account of race or color is the 
only right protected by this amendment, and that right is a very différ- 
ent right from the affirmative right to vote. 

There are certain very obvions limitations upon the power of Con- 
gress to legislate for the enforcement of this article : First, législa- 
tion authorized by the amendment must be addressed to state action 
in some form, or through some agency ; second, it must be limited to 
dealing with discrimination on account of race, color, or condition. 
Thèse in their order: 

I. That state, and not individual, action, is the subject of this article, 
would seem clear from many considérations. The right to vote in a 
purely state élection, being, as we hâve seen, a right granted by and 
dépendent upon the law of the state, is therefore a right which can 
only be denied or abridged by the state. The amendment is therefore, 
in terms, addressed to state action. Action by the United States and 
by the state in contravention of this right of nondiscrimination on 
account of race, color, or condition is inhibited. It has been argued 
that the amendment opérâtes only to annul discriminations in existing 
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constitutions and laws, and to prohibit ail future législation denying 
or abridging thè right of suffrage on account of race, color, and condi- 
tion, and that the power of Congress to enforce it is therefore limited 
to législation appropriate to the prévention and punishment of conduct 
based upon discriminating législation. We think this too narrow a 
view of the article. Although it has référence to state, and not indi- 
vidual, action, it has a wider scope than the mère nullifîcation or inhi- 
bition of state législative action, and avoids and inhibits not only state 
législation, but ail state action of every kind, and by. every one assum- 
ing to exercise the power of the state, whether the state's authority be 
exceeded or not. When the Constitution speaks of a state, and in- 
hibits the doing of certain things, it sometimes includes under the term 
"state" every instrumentality or agency of the state which présumes 
to act by authority of the state, and in other cases the action of the 
state in its sovereign or législative character is alone referred to. 
This amendment is not limited to the prohibition of "laws" denying 
or abridging the élective function. For this very reason we con- 
clude that législation enforcing it raay be corrective of any state 
action, whether based on state laws authorizing discrimination or not. 
With the exception of the first clause of the first section of the four- 
teenth amendment, that section is, like the fifteenth amendment, ad- 
dressed broadly to the state. The other clauses of that section reaa 
as follows: 

"No state shall make or enforce any law which shall abrldge the privi- 
lèges or immunities of citizens of the United States; nor shall any state 
deprive any person of life, liberty, or property, wlthout due process of law; 
nor deny to any person within its jurisdiction the equal protection of the 
laws." 

Each of the clauses quoted above has been authoritatively construed 
as addressed to state action in some form, and not to mère individual 
conduct. Slaughter House Case, i6 Wall. 36, 21 L. Ed. 394; Ex 
parte Virginia, 100 U. S. 339, 25 L. Ed. 676; United States v. Cruik- 
shank, 92 U. S. 542, 23 L. Ed. 588; United States v. Harris, 106 U. 
S. 629, 638, I Sup. Ct. 601, 27 E. Ed. 290; Virginia v. Rives, 100 U. S. 
313, 25 L,. Ed. 667; Civil Rights Case, 109 U. S. 3, 11, 3 Sup. Ct. 
18, 27 L. Ed. 835 ; Chicago, B. & Q. R. v. Chicago, 166 U. S. 226, 
17 Sup. Ct. 581, 41 L. Ed. 979. 

In United States v. Cruikshank. the Chief Justice said : 

"The fourteenth amendment prohibits a state from depriving any person 
of life, liberty, or property without due process of Jaw, or from denyi'ig 
to any person the equal protection of the laws; but this provision does not 
add anything to the rights of one citizen against another. It simply fur- 
nishes an additlonal guaranty against any encroaehment by the state upon 
the fundamental rights which belong to every citizen as a inember of So- 
ciety." 

In Virginia v. Rives the court said: 

"The provisions of the fourteenth amendment hère refer to state action, 
exclusively, and not to any action of private individuals." 

In United States v. Harris, Justice Woods, after citing and com- 
menting upon the earlier cases, said of the fourteenth amendment : 
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"The language of the amendment does not leave tWs subject In doubt. 
When the state bas been guilty of no violation of its provisions; when it 
bas not made or enforced any law abridging tbe privilèges or immunities 
of cltizens of the United States; -when no one of its departments bas de- 
prived any person of llfe, liberty, or property without due process of law, 
or denied to any person within its jurisdiction the equal protection of the 
law; when, on the eontrary, the laws of the state, as enacted by its légis- 
lative and construed by Its judicial and admlnistered by its executive de- 
partments, recognize and protect the rights of ail persons, the amendment 
imposes no duty and confers no power upon congress." 

Referring to Ex parte Virginia, loo U. S. 339, 25 L. Ed. 676, 
where a law of Congress prohibiting discrimination in jury service 
on account of race, color, etc., was upheld as warranted by the last 
clause of the first section of the fourteenth amendment, the court, 
in the Civil Rights Case, 109 U. S. 3, 151, 3 Sup. Ct. 18, 24, 27 L. Ed. 
835, said : 

"In Ex parte Virginia, 100 U. S. 339, 25 L. Ed. 676, it was held that an 
indictment against a state officer under this section for excluoing persons 
of color from the jury list Is sustainable. But a moment's attention to its 
terms will show that the section Is entirely corrective in its character. Dis- 
qualifications for service on juries are only created by the law, and the first 
part of the section is almed at certain disqualifying laws, namely, those 
which make mère race or color a disqualification; and tbe second clause is 
directed against those who, assuming to use the authority of the state goy- 
ernment, carry into effect such a rule of disqualification. In the Virginia 
case, the state, through its ofBcer, enforced a rule of disqualification whi<5h 
the law was Intended to abrogate and counteract. Whether the statute 
book of the state actually laid down any such rule of disqualiflcation or 
not, the state, through its officer, enforced such a rule; and it is against 
such state action, through its ofBcers or agents, that the last clause of the 
section is directed. The aspect of the law was deemed sufficient to dlvest ' 
it of any unconstitutlonal character, and makes it differ widely from the 
first and second sections of the same act which we are now considering." 

In Chicago, Burlington & Quincy R. Co. v. Chicago, 166 U. S. 
226, 17 Sup. Ct. 581, 41 Iv. Ed. 979, it is said, referring to the four- 
teenth amendment : 

"That the prohibitions of the amendment refer to ail the Instrumentalities 
of the state, to its législative, executive, and judicial authoritles; and there- 
fore whoever, by vlrtue of public position under a state government. deprives 
another of any right protected by that amendment against deprivation by 
the state, violâtes the constitutional inhibition; and as he acts in the name 
and for the state, is clothed with tbe state's power, his act is that of the 
state." 

In Logan v. United States, 144 U. S. 263, 293, 12 Sup. Ct. 617, 626, 
36 L. Ed. 429, the cases cited above were reviewed, and the doctrine 
to be deduced from them thus formulated: 

"The whole scope and effect of this séries of décisions is that, while cer- 
tain fundamental rights, recognlzed and declared, but not granted or cre- 
ated, in some of the amendments to the Constitution, are thereby guarantied 
only against violation or abridgment by the United States, or by the states, 
as the case may be, and cannot, tberefore, be affirmatively enforced by 
Congress against unlawful acts of individuals, yet that every right created 
by, arising under, or dépendent upon the Constitution of the United States 
may be protected and enforced by Congress by such means and in such 
manner as Congress, in the exercise of the corrélative duty of protection, 
or of the législative powers conferred upon it by the Constitution, may, in 
its discrétion, deem most eligible and best adapted to attain the object." 
121 F.— 17 
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The priiioiples of interprétation applicable to the first section of the 
fourteenth amendment are equally applicable to the. construction of the 
fifteenth amendment. The ameridment simply limits state power in 
respect to suffrage at state élections by prohibiting discrimination in 
the enjoyment of the élective franchise on account of race, color, 
or condition. The right to vote in its own élection can be conferred 
only by the state. No orie, therefore, but the state, can "deny or 
abridge" the right to vote. The amendment is therefore properly 
addressed to the state. Individuals may by unlawful force or fraud 
prevent an otherwise lawful voter from voting. But it would simply 
be an act of lawless violence. The right of suffrage would not be de- 
nied or abridged. Individuals cannot deny or abridge the right of 
suffrage, for they cannot confer it. It is a right which is secured by, 
and dépendent upon, law. Individuals cannot "deny or abridge" a 
right of suffrage confirmed by law by a mère lawless act of fraud or 
intimidation or violence. To deny or abridge it in the sensé and mean- 
ing of the fifteenth amendment, there must be some act of the state, 
through its législative, judicial, or executive departments. Some one 
exercising the power of the state, whether with or without the sanction 
of the law of the state, must deny to otherwise qualified voters the right 
to vote on account of race, color, or condition. That would be an 
act of the state, and siich act might be made an offense against the 
United States by virtue of the power granted by the fifteenth amend- 
ment. To justify législation directed to the mère lawless acts of indi- 
viduals at a purely state élection, even though such acts be based upon 
color or race, would be to enter the domain of the police power of the 
• state. We speak only of purely state élections, for the power of 
Congress over its own élections rests upon altogether différent prin- 
ciples. There is no more reason for assuming that this amendment 
authorizes législation for the punishment of the ruiRanly act of an in- 
dividual in preventing the enjoyment of the right to vote in a state or 
municipal élection, even though the intimidation be grounded upon 
race, color, or previous condition of servitude, than there would be 
for législation punishing a trespass upon property upon the ground 
that such a trespass would be a déniai of due process of law. Both 
the fourteenth and the fifteenth amendments are addressed to state 
action through some channel exercising the power of the state. 

2. Appropriate législation grounded on this amendment is législa- 
tion which is limited to the subject of discrimination on account of 
race, color, or condition. The act commonly known as the ''Enforce- 
ment Act" (being the act of May 31, 1870; 16 Stat. 140) contained a 
number of sections which were plainly intended to enforce the pro- 
visions of the fifteenth amendment. Thèse sections were the first, 
third, fourth, and fifth. The first has been carried into the Revised 
Statutes as section 2004 [U. S. Comp. St. 1901, p. 1272]. The third, 
having been held unconstitutional, is dropped out. The fourth, in a 
somewhat changed form, is carried into the Revised Statutes as sec- 
tion 5506, and the fifth section is section 5507 [U. S. Comp. St. 1901, 
p. 3712] of the Revised Statutes. The third, fourth, and fifth sections 
of that act hâve been held to hâve been in excess of the jurisdiction of 
the Congress under the fifteenth amendment, and therefore null and 
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void. The ground upon which this conclusion was reached was that 
neither section was confined in its opération to discriminations on ac- 
count of race, color, or previous condition of servitude, and ail were 
broad enough to cover wrongful acts both within and without the 
jurisdiction of Congress under the article. United States v. Reese, 92 
U. S. 214, 23 L,. Ed. 563; Lackey v. United States, 46 C. C. A. 
189, 107 Fed. 114, 53 L. R. A. 660. 

3. It may be conceded that the Congress has power to provide for 
the indictment and punishment of any person exercising the power 
of the State who should exclude, on account of race, color, or previous 
condition of servitude, the vote of lawfuUy qualifîed voters, even at a 
purely state élection. But has congress so legislated? Section 5508 
[U. S. Comp. St. 1901, p. 3712] is plainly not limited to acts done by 
persons acting under and exercising the power of the state. The 
indictment charges that the défendant conspirators were officers of 
élection, and, as such officers, excluded colored voters from voting on 
account of race, color, etc. If the case made by the indictment is with- 
in this section, it is not because it provides specifically for the punish- 
ment of the offense charged, but because it cornes under the gênerai 
provision providing for the punishment of any unlawful interférence 
with the free enjoyment of some right or privilège secured by the Con- 
stitution or laws of the United States. This section has for its object 
the punishment of ail persons who conspire to prevent the free enjoy- 
ment of any right or privilège secured by the Constitution or laws of 
Congress, without regard to whether the persons so conspiring are 
private individuals or officiais exercising the power of the United 
States or of a State. Neither does it draw any distinction between a 
conspiracy directed against the exercise of the right of suffrage based 
upon race or color, and a conspiracy not so grounded. It is therefore 
not législation appropriate to the enforcement of the fîfteenth amend- 
ment ; and, if the only warrant for its enactment was that article, we 
should be obliged to hold that Congress had exceeded its jurisdiction, 
because broad enough to cover wrongful acts without as well as within 
its jurisdiction. That it is not within the province of the courts to 
so limit an act by judicial construction as to make it operate only on 
that which Congress may rightfully prohibit and punish is now a well- 
settled principle of constitutional interprétation. United States v. 
Reese, 92 U. S. 214, 23 L. Ed. 563 ; United States v. Cruikshank, 92 
U. S. 542, 23 L. Ed. 588 ; Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 
550; United States v. Harris, 106 U. S. 629, i Sup. Ct. 601, 27 E. Ed. 
290; Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 27 L,. Ed. 835; 
Lackey v. United States, 46 C. C. A. 189, 107 Fed. 114, 53 E. R. A. 
660. _ 

The case of United States v. Reese, above cited, is very much in 
point. The court had under considération the constitutionality of sec- 
tions 3 and 4 of the act of May 31, 1870, now constituting Section 5506 
of the Revised Statutes. The indictment charged two inspectors of 
a municipal élection in the state of Kentucky with refusing to receive 
the votes of certain colored voters, in contravention of the terms of 
the third section of the act. The section in question was directed to 
the conduct of élection judges and inspectors, but did not limit the 
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opération of the act to exclusions from suffrage on account of race, 
color, or condition. The court said, in speaking of the section then 
under considération: 

"We find there no words of limitation, or référence, even, ttat can tie 
construed as manifestlrig any Intention to confine its provisions to the terms 
of the flfteenth amendment. That section has for its object the punish- 
ment of ail persons who, by force, bribery, etc., hinder, delay, etc., any per- 
son from qualifying or voting. In vlew of ail thèse facts, we feel compelled 
to say that, in our opinion, the language of the third and fourth sections 
does npt confine their opération to unlawful discriminations on account of 
race, etc. If congress had the power to provide generally for the punish- 
ment of those vpho unlawfuUy interfère to prevent the exercise of the élect- 
ive franchise, without regard to such discrimination, the language of thèse 
sections would be broad enough for that purpose. It remains now to con- 
sider whether a statute so gênerai as this in its provisions can be made 
available for the punishment of those who may be gullty of unlawful dis- 
crimination against citizens of the United States, whlle exercising the élect- 
ive franchise, on account of their race, etc. There is no attempt in the 
sections now under considération to provide specifically for such an offense. 
If the case Is provided for at ail, it is because It cornes under the gênerai 
prohibition against any wrongful act or unlawful obstruction in this par- 
ticular. We are therefore dlrectly called upon to décide whether a pénal 
statute enacted by Congress, wlth Its llmited powers, which is in gênerai 
language, broad enough to cover wrongful acts without as well as withln 
the constltutional jurisdlction, can be llmited by judlcial construction so 
as to make it operate only on that whlch Congress may rlghtfuUy prohibit 
and punlsh. For this purpose we must take thèse sections of the statute as 
they are. We are not able to reject a part which is unconstitutlonal, and 
retaln the remalnder, because it is not possible to separate that which is 
unconstitutlonal. If there be any such, from that whlch is not. The proposed 
effect is not to be attained by striking out or disregarding words that are 
in the section, but by Inserting those whlch are not now there. Each of 
the sections must stand as a whole, or fall altogether. The language is 
plain. There is no room for construction, unless it be as to the effect of 
the Constitution. The question, then, to be determined, Is whether we can 
introduce words of limitation into a pénal statute so as to make it spécifie, 
when, as expressed, it is gênerai only. It would certainly be daugerous if 
the Législature could set a net large enough to catch ail possible ofCenders, 
and leave it to the courts to step luside and say who could be rightfully 
detalned, und who should be set at large. This would, to some extent, sub- 
stitute the judlcial for the législative department of the government. The 
courts enforce the législative wlll, when ascertained. If within the constltu- 
tional grant of power. Withln Its legltlmate sphère, Congress is suprême, 
and beyond the eontrol of the courts; but if it steps outside of its consti- 
tutional limitations, and attempts that which is beyond its reach, the courts 
are authorized to, and, when called upon In due course of légal proceedings 
must, annul Its encroachments upon the reserved power of the states and 
the people. To llmlt this statute in the manner now asked for would be 
to make a new law, not to enforce an old one. This is no part of our duty. 
We must therefore décide that congress has not as yet provided by 'appro- 
priate législation' for the punishment of the offense charged in the indict- 
ment, and that the Circuit Court properly sustained the demurrers and gave 
judgment for the défendants." 

In United States v. Harris, io6 U. S. 629, 637, l Sup. Ct. 601, 27 
L,. Ed. 290, section 5519 [U. S. Comp. St. 1901, p. 3714] was held void, 
as not warranted by the constitution. That section is in thèse words : 

"Sec. .5519. If two or more persons In any state or territory conspire, or 
go in disguise on the highway or on the premises of another, for the purpose 
of depriVing, either dlrectly or indirectly, any person or class of persons of 
the equal protection of the laws, or of equal privilèges or Immunitles under 
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the law; or for the purpose of preventing or hindering the constituted au- 
thorities of any state or territory giving or securing to ail persons within 
such State or territory the equal protection of the laws; each of such per- 
sons shall be punished by a fine of not less than flve hundred nor more tbaii 
five thousand dollars, or by Imprisonment, witb or without hard labor, not 
less than six months nor more than six years, or by both such fine and im- 
prisonment." 

It was sought to be supported under the thirteenth, fourteenth, and 
fifteenth amendments. The court said: 

"It is clear that the fifteenth amendment can bave no application. That 
amendment, as was said by this court in the case of United States v. Reese, 
92 TJ. 9. 214, 23 L. Ed. 563, 'relates to the right of citizens of the United 
States to vote. It does not confer the right of suffrage on any one. It 
merely invests citizens of the United States with the constitutional right 
of exemption from discrimination in the enjoyment of the élective franchise 
on account of race, color, or previous condition of servitude.' See, also, 
United States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 588; s. c. 1 Woods, 308, 
Fed. Cas. No. 14,897. Section 5519 of the Revised Statutes [U. S. Oomp. 
St. 1901, p. 3714] bas no référence to this right. The right guarantied by 
the fifteenth amendment Is protected by other législation of Congress, 
namely, by sections 4 and 5 of the act of May 31, 1870, c. 114, and now 
embodied in sections 5506 and 5507 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 3712]. Section 5519. according to the theory of the prosecution, 
and as appears by its terms, was framed to protect from Invasion by private 
persons the equal privilèges and immunities, under the laws, of ail persons 
and classes of persons. It requires no argument to show that such a law 
eannot be founded on a clause of the Constitution whose sole object is to 
protect from déniai or abridgment by the United States or States, on account 
of race, color or previous condition of servitude, the right of citizens of the 
United States to vote." 

The court further held that the act was not warranted by either of 
the other amendments, because it covered cases both within and with- 
out the authority of Congress. Referring to the claim that it might 
be supported by the fourteenth amendment, the court said : 

"As, therefore, the section of the law under considération is directed ex- 
clusively against the action of private persons, without référence to the 
laws of the state, or their administration by her ofHcers, we are clear in the 
opinion that it is not warranted by any clause of the fourteenth amend- 
ment." 

Assuming that exemption from discrimination at a state élection is 
a "right or privilège secured by the Constitution or laws of the United 
States," it is a right which originales only in the fifteenth amendment, 
and can only be enforced by législation directed to state action in some 
form, by which otherwise qualified voters are denied the élective fran- 
chise on account of race or color. This is the limit of the power of 
Congress under the article. Section 5508 is not so limited, and is not, 
therefore, appropriate législation for the enforcement of the fifteenth 
amendment. The Vk'arrant for the section is found in other provisions 
of the Constitution, and other sections of the act of 1870, from which 
this section was taken, carried into the Revised Statutes as sections 
5506 and 5507, were intended to enforce this amendment. We there- 
fore conclude that the offense charged in the indictment is not included 
within or covered by section 5508. 

The judgment must be reversed, with directions to sustain the de- 
fendants' demurrer to the indictment. 
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SOUTHEBN ELEOTRIO EY. CO. v. HAGEMAN. 

(Circuit Court of Appeals, Eighth Circuit. Marcà 9, 1903.) 

No. 1,754. 

1. JoRisDiCTiON OF Fkdebal CoaRT— Proof of Citizenship — Maunbb of 
Raising Issue. 

A complaint flied in a fédéral court contained ttie requisite allégations 
showing dlversity of eitizensliip. The answer was a gênerai déniai. No 
plea to the jurisdietion was filed, and there was some évidence tending 
to show dlversity of eitizenship. At the conclusion of the case the de- 
fendant asked an Instruction directing a verdict in its favor, but the 
court vras not advised that the Instruction was intended to challenge the 
jurisdietion of the court or the sufficlency of the proof to show dlversity 
of eitizenship. Held, that the instruction did not fairly challenge the 
.iurisdiction of the court, and, as the record, considered as a whole, did 
not show want of jurisdietion, the refusai of the instruction was not 
erroneous. 

3. Strebi' Railhoads— Action for Collision with Vehiolk— Plbading Nég- 
ligence. 

A gênerai allégation of négligence In a complaint In an action against 
a Street rallroad company to recover for injuries received by plaintifi 
by reason of a surrey in which she was riding havlng been strucli by a 
Street car, as that "one of défendants motor cars, run and operated by 
defendant's motorman, • • • without notice or warning to plaintiff, 
was carelessly and negligently caused to run up to and against said 
surrey, * • • and that her said injuries were whoUy occasioned by 
the carelessness and négligence of said defendant's motorman in so oper- 
ating the defendant's said motor car as to cause it to strike said surrey," 
Is sufHcient, in the absence of a motion to requlre It to be made more 
spécifie, to entitle plaintifC to prove and rely on any omission of duty on 
the part of the motorman In the management of the car. 

3. Samb — Instructions. 

The charge of the court, in an action to recover damages from a street 
railroad company for Injuries received by plaintiff by reason of the ve- 
hicle In which she was riding having been struck by a car, examined, 
and lielé not erroneous or misleading, as applied to the évidence, and, 
considered as a whole, to properly submlt to the jury the questions of 
négligence and contributory négligence. 

4. Samb — Duty of Cahe in Opekatinq Cars. 

A motorman in charge of a street car Is under the same obligation to 
exercise care and prudence to avold collisions and to avoid Injurlng people 
as they are to exercise care not to get In way of cars, each having an 
equal right to the use of the street. 

5. Instructions— Rbfusal of Requests. 

A court Is not requlred to give an instruction prepared by counsel, no 
matter how correct it may be in the abstract, If the same principle, or 
substantially the same principle, has been enunciated in its charge, 
though in différent language. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

IT 1. Diverse eitizenship as ground of fédéral jurisdietion, see note to Shipp 
V. Williams, 10 C. C. A. 249; Mason v. Dullagham. 27 O. C. A. 298. 

H 4. Care required of motormen, see note to Sti4k v. McNulta, 40 0. C. A. 
361. 
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Walter H. Saunders and Frederick W. Lehmann (W. F. Boyle and 
H. S. Priest, on the brief), for plaintifï in error. 

Seneca N. Taylor (S. C. Taylor and Charies Erd, on the brief), for 
défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is an action to recover damages 
for Personal injuries which Cora Hageman, the plaintifï below, sus- 
tained by being thrown from a vehicle in which she was riding, by a 
Street car which belonged to, and was being operated at the time by, 
the Southern Electric Railway Company, the plaintifï in error. The 
collision occurred on South Broadway, in the city of St. Louis, in the 
month of November, 1898. 

The persons who testifîed in behalf of the plaintifï at the trial, who 
witnessed the accident, and were acquainted with the circumstances 
under which the collision occurred, were the plaintifï herself and her 
two sisters, who were riding in the vehicle with her. Thèse wit- 
nesses concurred in the following statement relative to the afïair: 
That in the early evening of the day in question they were driving 
north along South Broadway in a one-horse surrey, on the east side 
of the defendant's street railway tracks, which were laid about in the 
center of the street ; that the plaintifï was acting as driver and sat on 
the front seat while her two sisters occupied the back seat ; that they 
reached a point in the street where, on the east side of the tracks, it 
was very muddy for a distance of about 200 feet; that to avoid the 
mudhole the plaintifï drove upon the east track ; that as she did so her 
two sisters, who were on the lookout, looked back south, in the di- 
rection from which a street car might be expected to approach, 
but saw none until they had driven along the track about 50 or 60 
feet, when the headlight of a car that was coming around a curve in 
the street, some 2 blocks or 900 feet distant from and in the rear of the 
surrey, was observed ; that, anticipating no immédiate danger, not 
knowing how fast the car was approaching, they continued to drive 
along the track a little distance, intending to turn oflE as soon as they 
had passed the mudhole ; that after they had driven about 75 feet along 
the track, and the car had approached to within 60 or 75 feet, one of the 
sisters on the back seat discovered for the fîrst time that the car was 
approaching very fast — faster than cars usually run, and at a rate of 
speed which she estimated to be near 30 miles per hour, whereupon she 
called to the plaintifï to drive ofï the track as quick as possible, and 
at the same time shouted to the motorman to stop, which he failed to 
do ; that the plaintifï, when she was thus directed to turn ofï the track, 
attempted to do so immediately, but before the vehicle had cleared the 
track it was struck by the car and overturned; and that in consé- 
quence thereof the plaintifï sustained very severe injuries. 

The witnesses who were produced by the défendant company, who 
were présent when the collision occurred, were the motorman and 
the conductor of the car, the latter of whom, however, being on the 
rear platform did not see the surrey, as he admitted, until it had been 
overturned. The motorman made the following statement, in sub- 
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stance : That he was returning to the car shed with his car, intend- 
ing to turn it in for the night ; that he had no passengers, and did not 
stop on that trip to take up any passengers ; that he was running his 
car at the rate of about 7 or 8 miles per hour, as he judged ; that he 
saw the surrey in which the plaintiff and her sisters were riding, when 
he was about 400 feet distant therefrom; that the surrey was then pro- 
ceeding north on the west side of the tracks, where the travehng was 
comparatively good; that as he neared the surrey, and was within 
35 or 40 feet from the same, it turned east, and was driven by the per- 
sons in charge directly across the track in front of his car, and in the 
direction of the mudhole, which he admitted to be on the east side of 
the tracks; that he made every possible efïort to stop his car, but 
failed to do so in time, and that it came into collision with the vehicle 
in the manner already described. 

Two employés of the défendant Company, one of them a track 
laborer and the other a motoneer, testified that shortly after the ac- 
cident occurred, when the plaintifï and her sisters had been taken to 
the car sheds of the défendant company, they overheard one of the 
sisters remark, "Cora, I told you you could not cross in time;" but 
both of the plaintifï's sisters denied that they made any such state- 
ment, or that they were driving, prior to the accident, on the west 
side of the street. 

It will be observed, therefore, that the évidence of three persons who 
testified in the plaintifï's behalf tended strongly to establish a case of 
culpable négligence on the part of the défendant company — such négli- 
gence consisting in running the car in question along a public thor- 
oughfare at an excessive rate of speed, and in the failure of the motor- 
man to take such reasonable précautions to avoid a collision as ought 
to hâve been taken after he discovered the présence of the surrey — 
while the testimony of a single witness on behalf of the railway com- 
pany tended to show that the collision was occasioned by an act of 
inexcusable négligence on the part of the plaintifï herself. Moreover, 
ail of the four eyewitnesses of the occurrence must be esteemed inter- 
ested witnesses, and no préférence can be given to the statements of any 
of them on the ground that they were disinterested or impartial ob- 
servers of the accident. The case, therefore, upon the merits, was 
one for the jury ; and the finding of the jury on the issues submitted 
to them ought not to be disturbed unless it clearly appears that some 
action was taken by the trial court which misled the jury, and induced 
them to render a verdict that otherwise would not hâve been rendered. 

The first ground upon which the plaintifï in error relies to obtain a 
reversai of the judgment below is that the plaintifï below did not 
prove the fact which she alleged in her complaint, namely, that at 
the time the présent action was brought she was a citizen of ths state 
of Illinois, and a résident of Tazewell county, in that state. It is 
claimed that the défendant below put this allégation in issue by its 
answer, and that, because it was not clearly proven on the trial, the 
lower court should hâve directed the jury to return a verdict in favor 
of the défendant company, as it was requested to do. This conten- 
tion, we think, should be overruled for the following reasons : The 
jurisdictional question was raised in the trial court in no other way 
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than by the peremptory instruction to return a verdict for the défend- 
ant to which we hâve last alluded, and tliat instruction neither advised 
the trial judge nor the opposing counsel that it was asked because 
the plaintiff had not proved that she was a citizen of the state of 
Illinois, and because the court was for that reason without jurisdiction. 
After carefully scanning the record, we hâve no reason to believe 
that the lower court acted upon the instruction with the understand- 
ing that it was intended to challenge the sufficiency of the évidence 
to establish that fact. Besides, if it had been given, and a verdict 
and judgment in accordance therewith had followed, the judgment 
would hâve operated as a bar to the further prosecution of the cause 
of action in any court, since the record would not hâve shown upon 
what ground a recovery was denied, whereas the necessary jurisdic- 
tional averments were contained in the plaintifî's pétition. It goes 
without saying that the défendant was not entitled to a judgment that 
would hâve had such an efïect, even if the point which it made was well 
taken. At most, it was only entitled to a judgment that the case be 
dismissed for want of jurisdiction. If the instruction in question was 
asked with a view of challenging the jurisdiction of the court, it should 
hâve been so framed as to disclose that fact ; that is to say, iî counsel 
for the plaintifï in error believed that the plaintifï had failed to prove 
with sufficient certainty that she was a citizen of the state of Illinois 
when the action was instituted, they should hâve so advised the trial 
court, and not allowed it to act on the instruction in the dark. If 
the purpose of the request had been disclosed, and the évidence already 
introduced had been deemed insufïicient by the trial court to establish 
her citizenship, the requisite proof that the plaintifï had in fact taken 
up her abode in the state of Illinois, with intent to make it her domicile, 
would undoubtedly hâve been forthcoming. As it was, the testimony 
which was introduced showed that she went to Illinois five months be- 
fore the action was brought, and resided there continuously until the 
suit was filed, and for a month or more thereafter, when she returned 
to the city of St. Louis on a visit to her relatives, remaining a week or 
more, and that she then returned to Illinois, where she has ever since 
resided. This évidence was doubtless regarded as sufïicient to estab- 
lish the fact that she was a citizen of Illinois, inasmuch as no plea to 
the jurisdiction had been interposed, and the fact of citizenship had 
not been challenged otherwise than by a gênerai déniai of ail the alléga- 
tions of the complaint which was contained in the defendant's answer 
This method of raising the issue was not calculated to attract serions 
attention. Moreover, it cannot be successfully maintained that upon 
the face of the entire record the judgment below appears to be void 
for want of jurisdiction. We accordingly hold that the instruction, in 
the form in which it was presented, did not fairly challenge the suf- 
ficiency of the évidence to warrant the jury in finding that the plaintifï 
was a citizen of Illinois, or to bring that question before us for review. 
The testimony to which allusion has been made was testimony which 
certainly had some tendency to show that the plaintifï was a citizen 
and résident of that state when the action was brought, so that the 
record, considered as a whole, cannot be said to disclose that the judg- 
ment is void for want of jurisdiction. 



266 121 FHJQERAL REPORTER. 

Another point on which counsel for the plaintiflf in error seem to 
place some reliance is that the only négligence charged in the péti- 
tion was the failure of the motorman to sound his gong as the car ap- 
proached the surrey; and it is said that inasmuch as it appears that 
such omission of duty was not the proximate cause of the collision, 
because the plaintiff and her sisters saw the car when it was 900 
feet distant, the trial court erred in not directing the jury to return 
a verdict for the défendant on the ground that the plaintifif had fail- 
ed to establish the act of négligence on which she relied for a re- 
covery. But this contention, we think, places a false construction on 
the averments contained in the pétition. Nothing was said in the 
plaintifif's pétition about a failure to sound the gong being the cause 
of the collision. She averred in her complaint that: 

"One of the defendant's motor cars, run and operated by defendant's mo- 
torman, and in hIs charge, • • * without notice or warnlng to plaintiff, 
was carelessly and negligently cansed to run up to and against said surrey 
with force and violence as plajntlfC was endeavoring to drive said surrey off 
the track, * » * and that her said injuries were whoUy occasioned by the 
carelesshess and négligence of said defendant's motorman in so opéra tlng the 
defendant's said motor car as to cause it to strike said surrey." 

This was an allégation of négligence in a very gênerai form, such 
as entitled the plaintiff to prove and rely upon any omission of 
duty on the part of the motorman in the management of the car; 
and especially is this so in a case where no motion was made to 
compel the plaintiff to make her complaint more spécifie, and where 
the case was tried throughout on the obvions assumption that she 
would be entitled to recover if she succeeded in showing that the 
motorman was guilty of any dereliction of duty, or of failing to take 
any reasonable précaution to avoid the collision which he might and 
ought to hâve taken. The peremptory instruction, therefore, cannot 
be sustained as a proper instruction on the ground last suggested. 

The remaining questions to be considered relate to the charge of 
the trial judge, and, for convenient référence, the material parts there- 
of are quoted below in the margin.^ The only portions of the charge 

1 "You hâve seen from thèse pleadlngs that the Injury complalned of Is 
charged to be the carelessly and negligently causing said car to run upon and 
against said surrey with force and violence while the plaintlfC was endeavor- 
ing to drive it ofC the track, whereby her injury resulted. This allégation of 
negUgence is pût in issue by the gênerai déniai, and therefore the burden of 
proof is put on the plaintiff to establish ail the allégations of the complaint, 
includlng that one; that is to say, she must show by the prépondérance of 
the proof that her allégations are true. 

"The défendant, in addition to denying the complaint, interposes the dé- 
fense of contrlbutory négligence; that is to say, it allèges that plaintifiTs in- 
juries, if any, were caused by her own négligence in drlving In front of said 
car so close thereto that It was Impossible for the motorman thereof to avoid 
a collision with the vehlcle In which she was driving, when by looklng she 
might hâve seen, or by listenlng she might hâve heard, said approaching car, 
and might hâve avolded said accident; and the burden of proof is on the de- 
fendant to show by the weight of the évidence that she was guilty of con- 
tributory négligence, unless her own évidence establishes that fact. 

"In trying thèse issues there Are two théories: The first theory Is that the 
plaintiff was driving on the west side of the track, and drove her vehicle in 
front of the car, and so close thereto that the defendant's motorman was 
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to which exceptions were taken at the trial are those portions which 
hâve been italicized. 

It will be observed, by a careful analysis of the instructions, that 
the issue as to whether the plaintiff and her sisters were driving along 
the west side of the railway tracks, and suddenly turned east upon 
the track, immediately in front of the approaching car, in the manner 
explained by the motorman, or whether they were driving on the east 
side of the track, and went upon the track for the purpose of avoid- 
ing a mudhole, in the manner testifîed to by them, was fairly sub- 
mitted to the jury ; and we hâve little doubt that the latter view of the 
case was the one which the jury adopted, as being in most respects 

unable, with the means and contrivances at hand, to stop the car until the 
collision had oceurred. 

"The second theory is that the plaintilï in this suit was driving on the east 
side of South Broadway street nortli'wardly, and came to a pond of water or 
bad place in the road, through which she wished to avoid driving. and, to 
avoid it, drove her vehicle upon the railroad track of the défendant, and 
drove along the track parallel with the water and mud and bad place in the 
road; that before entering upon the track her companions looked behind 
to see if any car was in sight, and, there being none in sight, she drove upon 
the railway track; and that while upon the railway track the défendant 
Company, through its agent, negligently ran its car against the surrey, and 
upset it, and injured the plaintiff. 

"It is for you to détermine which. If either, of thèse two théories is true; 
and, in order to présent them concisely, the court will say that if you find 
from the testimony in the case that the plaintifl! was driving north on the 
west side of the track, and carelessly and negligently drove across the track 
in front of the defendant's car, which was running on the east track in the 
same direction, and so close thereto as that the motorman in charge thereof, 
in the exercise of proper care and diligence, with the means and contrivances 
at hand, could not stop the car until the collision had oceurred, then the 
plaintiff cannot recover. 

"But on the other hand, if you find that the plaintiff was driving on the 
west side of the track, as hereinbefore stated, and drove her vehicle across 
the track in front of defendant's car, yet if you further find from the évidence 
that defendant's motorman, by the exercise of proper care and vigilance, could 
bave avoided the injury by stopping his car upon the first appearance of 
danger, and before the collision oceurred, and negligently and carelessly 
failed to do so, then the plaintiff should recover. 

"Now as to the other theory: If you find from the évidence that the plain- 
tiff was driving a vehicle along the east side of defendant's street railway 
track, and came to a pond of water, or a muddy, bad place in the road, and 
wished to avoid it by driving along and upon the track, then the court tells 
you that it was her duty, or the duty of those who were riding in the vehicle 
with her, while she was driving along the defendant's track in the direction 
in which the cars were run thereon, to observe the surroundings, and from 
time to time to look behind to see whether a car was approaching on the 
track on which they were driving, and to turn off the track in time to enable 
the car to pass without being unnecessarily delayed, and this duty is imposed 
by law because the cars on their own tracks bave the right of way; but 
because they hâve the right of way, and because it is the duty of pedestrians 
and persons riding in or driving vehicles to get off the track, so that the cars 
may not be unnecessarily impeded, this fact does not relieve the defendant's 
agents from keeping a strict lookout, and from using reasonable diligence 
and care to avoid injury to pedestrians or persons driving or riding in ve- 
hicles. The law requires each to exercise ordinary care and prudence— the 
one to avoid injury to himself, and the other to avoid inflicting an injury on 
others. So that if, from ail the évidence, you find that the plaintiff, while 
driving along the east side cf the track, in order to avoid the water and mud. 
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the more reasonable and probable. The jury were aiso instructed, 
in substance, that if the plaintiff went upon the track from the west 
side, immediately in front of the approaching car, and so suddenly 
that the motorman, by the exercise of proper care, could not stop 
his car, then the plaintifï was guilty of contributory neghgence, and 
could not recover; furthermore, that, if the plaintifï drove on the 
track from the east side, it was her duty to be mindful of her sur- 
roundings, and to be on the lookout for cars, and to turn ofï on the 
approach of a car, so as not to delay it unnecessarily, and that if she 
faiîed in the performance of her duty in any of thèse respects, and 
directly contributed to the collision, she could not recover. On the 

as before stated, failed to exercise such eare and diligence as I hâve just in- 
dicated, and by reason of such failure and négligence directly contributed to 
the injury coniplained of, then your verdict should be for the company, unless 
you further find from the évidence that the defendanfs motorman, by the exer- 
cise of proper care and vigilance, could hâve avoided the collision, by stopping 
his car, but negligently failed to do so, in which event the plaintiff should re- 
cover. 

"Upon the question as to -whether or not the injury was a direct resuit of 
the plaintife's négligence, or whether It resulted from the direct négligence 
of tlie motorman of the défendant in running and operating his said motor 
car on the occasion in question, you can take into considération ail the facts 
and circumstances as proved by the évidence to hâve existed at the tiiue 
Tvhen and place where the injury occurred, and give to each fact and circum- 
stance, and to the testimony of each wltness, such weight only as you deem 
such fact, clrcumstance, or testimony entitled to, in connection with ail the 
évidence In the case. 

"In the détermination of this question, you must not overlook the fact that 
because the railway company, as stated above, bas the right of way on its 
tracks, that ail persons in a town or city hâve the right to cross the tracks. 
or to drive upon them, so they don't abuse the right by unnecessarily delay- 
irig or impeding the progress of the cars. Each must exercise the right to 
use the streets with due regard to the rights of others, and hence, although 
you may believe from the évidence that plaintiff was négligent in driving the 
vehicle upon and along the defendanfs railway track, yet If you further 
believe from the évidence that after she had driven her said vehicle upon 
the track the motorman operating defendanfs motor car saw, or by the 
exercise of ordinary care might hâve seen, said vehicle upon the track a 
suffieient length of time before the collision occurred, as that by the exercise 
of ordinary care he could hâve avoided the collision, it was bis duty to 
bave done so, and If you flnd he did not, and the plaintifC was injured as 
the direct resuit of such négligence and failure on his part, then she is en- 
titled to recover. Nor does the law permit the defendanfs motorman to specu- 
late or experiment as to whether the vehicle can get off the tracJc before his car 
■itrikes it. On the contrary, at the fvrst appearance of danger it is his duty to 
take the necessary steps to avoid a collision; and if the plaintiff was on the 
track, and he saw the vehicle after she had driven on the track a suffieient length 
of time to enàble him to stop his car, and to give her notice or time to get off the 
track before colliding with her vehicle, but negligently and carelessly permitted 
his car to go forward in the belief that she would get off the track before the 
collision would occur, and as the resuit of such eonduct upon his part the colli- 
sion did occur, and plaintiff was injured, then she is entitled to recover. 

"The court tells you that négligence is the failure to do what a reasonably 
prudent person would ordlnarily hâve done under the circumstances of the 
situation, or doing what a person of ordipary care, under the existing circum- 
stances, would not hâve done. Nor can you assume, gentlemen, even if you 
find that the collision was the resuit of defendanfs négligence, that plaintifï 
was injured. In order to recover, the burden of proof is upon her to siiow 
she was injured, and to what extent, in addition to defendanfs négligence." 
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other hand, the jury were instructed, in substance, that if the motor- 
man could hâve avoided the coUision by the exercise of proper care 
and dihgence in the management of his car after the danger of a 
collision became manifest, and he failed to do so, then the plaintifï 
could recover. 

Thèse were as spécifie instructions as could or ought to hâve been 
given, in view of ail the circumstances of the case and the confiicting 
character of the testimony. They left the jury to judge as they 
thought proper of the conduct of the respective parties. Besides, the 
instructions were addressed to a jury who were famihar with the 
manner in which persons usually drive along the streets of large 
cities, and with the manner in which street cars are usually operated 
therein, and who for that reason were perhaps better qualified than 
the trial judge to décide intelligently concerning what was done and 
what ought to hâve been done by the respective parties to the trans- 
action, and how, in the exercise of ordinary care, they should hâve 
acted. As the case was one, therefore, which called for the exercise 
of that knowledge which laymen acquire in the course of their daily 
expérience, it was peculiarly a case for the jury; and a court ought 
to be very certain that an error was committed which was preju- 
dicial to the party against whom the verdict was rendered, before it 
sets the verdict aside. 

Counsel for the plaintifï in error criticise two excerpts from the 
charge, and only two, which we hâve itahcized below, and assert that 
they embody erroneous propositions of law, which must perforée 
hâve misled the jury. Thèse excerpts from the charge were framed, 
we think, by the trial judge, upon the theory that there was évidence 
in the case from which the jury might reasonably conclude that the 
motorman was aware of the vehicle being on the east track in front 
of him for such a length of time before the coHision occurred that he 
ought to hâve taken the précaution to bring his car so far under con- 
trol before it was too late that he could easily stop it if need be. 
Thèse paragraphs of the charge were conceived, we think, upon the 
assumption that the jury might discrédit the motorman's statement 
concerning the speed of his car, and the direction from which the 
plaintifï drove upon the track. They do not seem to hâve been 
framed with a view of declaring the law in case the jury credited the 
statement of the motorman that the plaintifï drove on the track from 
the west, immediately in front of his car, but rather with a view of 
defîning the motorman's duty in case the other theory was adopted, 
that the plaintifï turned onto the track from the east, and that the car 
was moving at an excessive rate of speed. And upon the assumption, 
on which the learned trial judge seems to hâve acted in framing thèse 
excerpts from the charge, we think that he was fully justified by the 
évidence in giving the jury such directions as they contain. The 
motorman admitted that he saw the surrey when it was 400 feet dis- 
*^ant. He seems to hâve been well aware that there was a mud hole 
on the east side of the track, on which side, following the rule of 
the road, those in the surrey would naturally drive. He could hardly 
expeci; thera to turn out at once into this mudhole to permit him to 
pass the surrey, the surrey being near the north end of it, nor was 
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the plaintiff required to do so. And as the motorman was running 
his car light, with no passengers, and with a view of turning in for 
the night, the jury may hâve concluded that his car was moving at a 
rapid pace. In view of this testimony, and ail the conclusions of fact 
that a jury might draw therefrom, ii was proper to advise the jury 
that the motorman was not entitled to speculate or take the chances 
of the vehicle getting ofï the track before he overtook it, and that the 
law cast on him the duty of exercising a degree of care and vig- 
ilance commensurate with the situation. If he saw this vehicle 400 
feet in advance of him on the east track, as the jury may hâve con- 
cluded that he did see it, and knew that it was opposite to a mud- 
hole, and if he was running his car very rapidly, as the jury may hâve 
concluded that he was doing, it was his duty to hâve slackened the 
speed of his car and brought it under such control as to forestall a 
possible collision. 

In this connection it should be observed that the rules of law which 
prescribe the duties and liabilities of those who go on the track of a 
steam railroad at other places than street crossings hâve little, if any, 
application to those who go upon the track of a street railway. The 
former are trespassers, while the latter are not. One who has oc- 
casion to drive upon a public thoroughfare wherein a street railway 
track is laid at grade has the right to use any part of the street which 
he finds it necessary or convenient to use. He may drive along a 
street railway track, if occasion exists for so doing, the only limitation 
upon his rig'hts in this respect being that he must not unnecessarily 
obstruct the movement of street cars; and, being free to move, he 
must turn ofï the track as soon as he can conveniently, if he sees a 
car approaching, and he must aiso be on the lookout at ail times for 
cars. On the other hand, companies who operate street cars in the 
public streets owe certain duties to the public that are equally imper- 
ative. Those persons whom they place in charge of their cars must 
be on the lookout for vehicles and pedestrians who may be expected 
to be found traveling on the street, and who hâve an equal right with 
the railway company to use the street. They must take ail reasonable 
and proper précautions to avoid running over pedestrians or into vehi- 
cles, and must not move at such a high rate of speed as will endanger 
the lives of others and imperil the safety of their own passengers. In 
other words, a motorman in charge of a car has no right to act on the 
assumption that he is entitled to a clear track at ail times and that 
pedestrians and vehicles are bound, at their péril, no matter what may 
be the inconvenience, to get out of the way. In short, a motorman 
is under the same obligation to exercise care and prudence, so as to 
avoid collisions and to avoid injuring people, as thèse are to exercise 
care not to get in the way of street cars, so as to be run over and in- 
jured. Winters v. Kansas City Cable Ry. Co., 99 Mo. 509, 517, 12 S. 
W. 652, 6 h. R. A. 536, 17 Am. St. Rep. 591 ; Robinson v. Louisville 
Ry. Co., 50 C. C. A. 357, 112 Fed. 484; Cincinnati Street Ry. Co. v. 
Whitcomb, 14 C. C. A. 183, 66 Fed. 915 ; La Pontney v. Cartage Co., 
116 Mich. 514, 74 N. W. 712; Flannagan v. St. Paul Street Railway 
Co., 68 Minn. 300, 301, 71 N. W. 379; Driscoll v. West End Street 
Ry. Co., 159 Mass. 142, 34 N. E. 171; Cooke v. Baltimore Traction 
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Co., 80 Md. 551, 31 Atl. 327; Hays v. Tacoma Ry. & Power Ce. (C. 

C.) 106 Fed. 48, and cases cited. 

We concludej therefore, that if the jury found, as they may well 
hâve donc, that the motorman saw this surrey on the east track, di- 
rectly in front of him, when he was 400 feet distant ; that he was at 
the time running his car at a high rate of speed, and was acquainted 
with the condition of the street opposite the point where the plaintifiE 
was driving — then they might well hâve concluded that the motorman 
was guilty of culpable négligence in not arresting the speed of his car 
to some extent, so as to prevent a possible collision. The jury were 
the exclusive judges of what he ought to hâve donc under the cir- 
cumstances aforesaid, and the admonition of the court that the motor- 
man had no right "to speculate or experiment as to whether the vehi- 
cle [would] get ofif the track before his car [struck] it," or to take the 
chances of the plaintif? getting out of the way — was not out of place 
or misleading. The court did not undertake to tell the jury when 
there "was an appearance of danger," but left the jury to détermine 
that question in the light of ail the facts and circumstances of the case, 
as it was their right and duty to do. 

Complaint is also made because the trial court refused some of 
defendant's requests for instructions, and we are asked to reverse the 
judgment for that reason; but an examination of thèse instructions, 
and a comparison of the same with the court's charge, satisfies us that 
the principles of law therein declared, in so far as they were correct, 
were embodied substantially in the court's charge. And it is too well 
settled to require any citations of authority that in such cases a re- 
fusai to embody a rule of law in the précise language chosen by coun- 
sel affords no ground for a reversai. A court is never required to 
give an instruction prepared by counsel, no matter how correct it 
may be in the abstract, if the same principle, or substantially the same 
principle, had been enunciated in its charge, though in différent lan- 
guage. 

Upon the whole, we conclude that the case was properly tried be- 
low, and that no errors are disclosed by the record which would war- 
rant a reversai. The judgment is accordingly afïîrmed. 

SANBORN, Circuit Judge (dissenting). After as careful an ex- 
amination of the record and rulings in this case as I hâve been able 
to make, my mind has been forced to the conclusion that the trial below 
was unfair, and that some of the rulings of the court were erroneous. 
I hâve reached this conclusion (i) because the court refused to instruc't 
the jury that the évidence of contributory négligence was conclusive, 
and entitled the défendant to the verdict ; (2) because the court charged 
the jury that the plaintif! could recover, although her négligence di- 
rectly contributed to the injury, if the négligence of the défendant also 
contributed to it, when the law is the converse of this proposition; 
and (3) because the court charged the jury that if "the motorman 
operating defendant's motor car saw, or by the exercise of ordinary 
care might hâve seen, said vehicle upon the track a sufïîcient length 
of time before the collision occurred, as that by the exercise of ordinary 
care he could hâve avoided the collision, it was his duty to hâve done 
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so, and îf you find he did not, and the plaintiff was injured as the direct 
resuit of such négligence and failure on his part, then she is entitled ta 
recpver. Nor does the law permit the défendant'» motorman to 
speculate or experiment as to whether the vehicle can get off the track 
before his car strikes it" — and it refused the charge, as requested by 
counsel for the défendant, that "the plaintifï, when she saw the car ap- 
proaching, or was advised by her companion that it was approaching, 
was in duty bound to turn from the track in ample time to avoid col- 
lision ; and if she speculated upon the chances, and remained upon the 
track longer than was safe or necessary, when she might hâve driven 
out of it, and out of ail danger to herself and her companions, then she 
was guilty of négligence in remaining upon the track so long as she 
did." 

I. Conceding that the plaintifï drove upon the track from the east 
side, as she testified, conceding that the motorman was guilty of négli- 
gence, and conceding that every other fact and circumstance was as 
the plaintiflf and her witnesses testified, thèse facts remained unques- 
tioned : The plaintifï and her sisters drove upon the car track to 
avoid some mud in the driveway east of the track, which was neither 
impassable nor dangerous. When they passed upon the track, they 
could see for a distance behind them of at least 800 feet. It was a 
dark evening. When the car came upon the street upon which they 
were driving, it was more than 800 feet behind them, and it bore a 
bright headlight, which they could and did see, while the motorman 
could not and did not see their buggy until he came within about 400^ 
feet of it. They saw the headUght. They knew that it was the light 
of an approaching car, and that neither they nor any other person 
could tell the distance or the speed of the car, and the light it carried, 
from a view of it in the dark. The motorman could not turn the car 
from the track, and both parties knew that fact. The plaintifï could 
drive her surrey oflf the track into the mud without any danger, and: 
both parties knew and acted in view of that well-known fact. The 
plaintifï and her sisters knew that the car was approaching when it 
was more than 800 feet from them, and that its collision with them 
was inévitable unless they drove from the track before it reached 
them or the car was stopped. To them, therefore, came the first 
notice of the péril, the danger, because they saw the headlight of the 
car before the motorman saw the surrey. Upon them the first and 
primary duty to avoid the accident was imposed, because the motor- 
man could not turn his vehicle, and they could drive their vehicle 
from the track ; because it was their légal duty to do so, and to avoid 
the collision ; because the motorman had the right to présume that 
they would discharge that duty ; and because they had the first notice 
of the danger. McCann v. N. Y. & Q. C. Ry. Co., 56 App. Div. 
419, 421, 67 N. Y. Supp. 748; Holwerson v. St. Louis & Suburban 
Ry. Co., 157. Mo. 216, 227, 57 S. W. 770; Morrissey v. Bridgeport 
Traction Co., 68 Conn. 215, 35 Atl. I126; Lockwood v. Belle City 
St. Ry. Co. (Wis.) 6s N. W. 866; McClellan v. Chippewa Valley Elec- 
tric Ry. Co. (Wis.) 85 N. W. 1018, 1019. This duty was imposed upon 
the occupants of the surrey the moment they saw the approaching 
headlight, and consequently knew the danger, and it continued to be 
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until the accident occurred. How did they discharge this duty? They 
never discharged it at ail, but simply neglected to do so, and volun- 
tarily took the chance that the car might run too slowly to hit them, 
or the motorman might stop it before it reached them. They testi- 
fied that they first saw the headlight when they had driven about 60 feet 
upon the track ; that they knew it was the headlight of a coming car, 
and they could not tell its speed or distance by looking at it ; that they 
watched it ail the time until the car struck them ; that after they saw it 
they continued to drive along the track upon a slow trot for a distance 
of 75 or 100 feet, and then for the first time tried to drive ofï the track, 
and at the same time screamed to the motorman to stop. There is 
no doubt or dispute about thèse facts, and to my mind they présent a 
clear case of contributory négligence, which was the primary cause of 
the accident. It was certainly the duty of the plaintiff to drive from the 
track as soon as she knew that a car was coming, whose distance and 
speed she could not know. It was her duty to do this every instant 
of the time after the approaching car and the danger it threatened 
were first discovered. It was her failure to discharge this duty, her 
négligence, that not only contributed to cause the accident, but was 
the primary, moving cause of it. If she had not been guilty of this 
négligence — if she had driven from the track at the time she first 
learned that the car and its inévitable danger were approaching, or at 
any time after that while she was driving the 75 or 100 feet which she 
subsequently traversed along the track — the accident could not hâve 
occurred. Nor does the fact, if it is a fact, that the motorman was 
négligent after he discovered the danger, condone or modify the fatal 
efïect of this négligence of the plaintifif, because his négligence after 
discovery of the péril is met by the fact that after the plaintiff dis- 
covered the péril she was first and continually guilty of the négligence 
which was the primary and effective cause of the injury. Conceding 
ail the négligence charged upon the défendant, the case is one in which 
each of two parties who owed relative duties to each other neglected 
his own duty, and relied upon the faithful discharge by the other party 
of his duty, so that the négligence of each directly contributed to cause 
the injury that resulted. In such a case it is always the duty of the 
court to instruct the jury that there can be no recovery. Clark v. 
Zarniko, 45 C. C. A. 494, 496, 106 Fed. 607, 608, and cases there cited. 
2. It is a familiar principle of law that one whose négligence is one 
of the proximate causes of his injury cannot recover damages of an- 
other, even though the négligence of the latter also contributed to 
it. The question in such a case is not whose négligence was the 
proximate cause of the injury, but it is, did the négligence of the 
plaintifï directly contribute to it ? If it did, that négligence is fatal te 
his recovery, and the négligence of the défendant does not excuse it 
Pyle V. Clark, 25 C. C. A. 190, 192, 79 Fed. 744, 746, 747; Motey v 
Granité Co., 20 C. C. A. 366, 369, 74 Fed. 156, 159; Chicago & N. W 
Ry. Co. v. Davis, 3 C. C. A. 429, 431, 53 Fed. 61, 63; Railway Co. 
V. Moseley, 6 C. C. A. 641, 643, 646, ^y Fed. 921-923 , 925 ; Reynolds 
V. Railway Co., 16 C. C. A. 435, 69 Fed. 808, 811, 29 L. R. A. 695; 
Schofield v. Railway Co., 114 U. S. 615, 618, 5 Sup. Ct. 1125, 29 L. Ed. 
224 ; Railroad Co. v. Houston, 95 U. S. 697, 702, 24 L. Ed. 542 ; Hay- 
121 F.— 18 
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den V. Railway Co., 124 Mo. 566, 573, 28 S. W. 74; Wilcox v. Rail- 
way Co., 39 N. Y. 358, 100 Am. Dec. 440. 

The charge of the court was that the converse of this proposition 
was the law of this case. It was, in effect, that the négligence of a 
plaintiiï which directly contributed to cause the injury was no défense 
to a recovery if the négligence of the défendant also contributed to it. 
The court treated of this subject in four places in the charge : First, 
when discussing the theory of the défendant that the plaintifï drove 
upon the track from the west side, it said : If the plaintifï "negligently 
drove across the track in front of the defendant's car, which was run- 
ning on the east track in the same direction and so close thereto as 
that thé motorman in charge thereof, in the exercise of proper care 
and diligence, with the means and contrivances at hand, could not stop 
the car until the collision had occurred, then the plaintiff cannot re- 
cover." This was a charge that if the défendant was guilty of no 
négligence whatever, and the plaintifif's négligence was the sole cause 
of the injury, she could not recover. In the second place, the court, 
in treating of this entry upon the west side of the track, said that if 
plaintifï "drove her vehicle across the track in front of defendant's 
car, yet if you further fînd from the évidence that defendant's motor- 
man, by the exercise of proper care and vigilance, could hâve avoided 
the injury by stopping his car upon the first appearance of danger, 
and before the collision occurred, and negligently and carelessly failed 
to do so, then the plaintifï should recover." That is to say, no matter 
how négligent the plaintifï was, yet, if the défendant was guilty of any 
négligence whatever — if the motorman could hâve avoided the injury 
by the exercise of even a reasonable degree of care — then the plaintiff 
could recover. His third charge upon the subject was when treating 
of the theory that the plaititiflf entered the track upon the east side, and 
he closed that charge with thèse words : 

"So that If, from ail the évidence, you flnd that the plaintiff, while driving 
along the east side of the track in order to avoid the water and mud, as 
before stated, failed to exercise such care and diligence as I hâve just indi- 
cated, and by reason of such failure and négligence directly contributed to the 
injury complalned of, then your verdict should be for the eompany, unless 
you further flnd from the évidence that the defendant's motorman, by the 
exercise of proper care and vigilance, could hâve avoided the collision by 
stopping his car, but negligently failed to do so, in which event the plaintiff 
should recover." 

This is a plain and clear statement that, if the motorman of the de- 
fendant was guilty of any want of care or vigilance whatever, the 
plaintifï could recover, notwithstanding the fact that the jury founc 
that the plaintiff was guilty of négligence that directly contributed to 
the injury. The fourth and last place in which the court discussed 
this question sums up the instruction to the jury upon this subject in 
thèse words : 

"Hence, although you may believe from the évidence that plaintiff was nég- 
ligent in drlvîng the vehicle upon and along the defendant's railway traclj, 
yet if you further beljeve from the évidence that after she had driven her 
said vehicle upon the track the motorman operatlng defendant's moiar car 
saw, or by the exercise of ordinary care might hâve seen, said vehicle upon 
thé track a sufflclent length of time before the collision occurred, as that by 
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the exercise of ordinary care he could hâve avolded the collision, It was his 
duty to hâve donc se; and if you find he did not, and the plaintifC was injured 
as the direct resuit of such négligence and failure on his part, then she is en- 
titled to recover." 

This is a déclaration that however careless, however négligent or 
reckless, the plaintiff may hâve been, yet if the motorman could, by 
the exercise of ordinary care, hâve seen the carriage and hâve avoided 
the colhsion, his négligence was fatal to the défendant, and the plain- 
tif! could recover, notwithstanding her contributory négligence. 

The rule given by the court in this case in thèse four excerpts from 
the charge is not modified or contradicted by any part of the instruc- 
tions. It is, in efifect, as a careful reading of it will demonstrate, that a 
Street car company is hable for damages resulting to any one driving 
upon its tracks in every case in which the motorman could, by the 
exercise of ordinary care, see the carriage and stop the car before 
the collision, although the party driving upon the track in front of 
him may hâve been guilty of culpable négligence which was the direct 
and primary cause of the accident. This seems to me to be the di- 
rect converse of the law of contributory négligence which is sustained 
by the authorities and is thought to be consonant with reason. 

Counsel for the défendant requested, and the court refused to give, 
the following instruction, which, in my opinion, correctly states the 
law upon this subject : 

"The motorman in charge of the car had a riglit to assume that the plaintiff, 
while driving upon the traek In the same direction in -which the car "was mov- 
ing, wonld from time to time look back to ascertain whether a car was ap- 
proachlng, and v^ould turn from the track in time to enable the car to pass 
without being delayed in its progress; and the motorman was under no légal 
duty to stop or cheek his car until he saw that the plaintiff was not goin ; 
to turn from the track, or that the plaintiff could not turn from the track: 
and if the plaintifC knew that the car was approaching, and did not turn ou 
to allow it to pass, and the motorman failed to observe that she was not going 
to turn off the track in time to avoid collision, and thèse acts of plaintiff anc 
of the motorman concurred in causing the in jury complained of, and the act 
of neither without the act of the other would hâve caused the injuries, then 
the plaintiff cannot recover, and the verdict must be for the défendant." 

Morrissey v. Bridgeport Traction Co., 68 Conn. 215, 35 Atl. 1126; 
McClellan v. Chippewa Valley Elec. Ry. Co. (Wis.) 85 N. W. 1018: 
McCann v. New York & Q. C. Ry. Co., 56 App. Div. 419, 67 N. Y. 
Supp. 748; Winter v. Crosstown St. Ry. Co. (Super. Bufï.) 28 N. Y. 
Supp. 695, 5 Am. El. Cas. 515; Vogts v. Metropolitan St. Ry. Co., 36 
Mise. Rep. 799, 74 N. Y. Supp. 844; Smith v. Crescent City Ry. Co., 
47 La. Ann. 833, 17 South. 302. 

3. The court refused to give the charge quoted in the earlier part 
of this opinion, to the eiîfect that the plaintifï, when she saw the car 
approaching, was in duty bound to turn from the track in time to 
avoid the collision ; that if she speculated upon the chances, and re- 
mained upon the track longer than was safe or necessary, when she 
might hâve driven out of ail danger, then she was guilty of négligence 
in remaining upon the track as long as she did. This was, in my opin- 
ion, a correct statement of the law, and the court should hâve given 
it to the jury. McCann v. N. Y. & Q. C. Ry. Co., 56 App. Div. 419, 
67 N. Y. Supp. 748. The court charged the jury: 
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"Nor does the law permit the defendant's motorman to speculate or experi- 
ment as to whether the vehicle can get ofl the track before his car strikes it 
On the contrary, at the flrst appearance of danger It is his duty to take the 
necessary steps to avoid a collision." 

But it refused to charge that if the plaintiff speculated upon the 
chances, and remained upon the track longer than was safe or neces- 
sary, wlien she might hâve driven off of it, she was guilty of negU- 
gence in so doing. The fîrst duty when the approaching car was dis- 
covered by the plaintiff, and the advancing surrey was discovered by 
the motorman, was upon the plaintifï. It was her duty to drive off 
the track. The motorman had the right to présume that she would 
do so until it became apparent that she could not or would not take 
her vehicle from the railway. She had no more right to speculate 
upon the chances, and remain upon the track longer than was safe 
or necessary, nay, she had not as much right, as the motorman, be- 
cause she could drive her vehicle from the track, and he could not 
remove his from the railway. It was consequently error, in my opin- 
ion, for the court to refuse to instruct the jury that speculating upon 
the chances, and remaining upon the track longer than was safe or 
necessary, was négligence on the part of the plaintiff. 

The entire trial seems to me to hâve been conducted under the er- 
roneous view that no négligence of the plaintiff, no matter how culpa- 
ble or causal, could constitute any défense to the action, if the négli- 
gence of the défendant in any way contributed to it. The rule which 
permeates the charge, and which was given to the jury at least four 
times in the course of it, is that the plaintiff may not recover if her 
négligence is the sole cause of the injury, but that. if the négligence 
of the défendant concurs and contributes with her négligence to cause 
the injury, she may recover. The true rule is that the plaintiff may 
not recover in any case in which his own negHgence and the négli- 
gence of the défendant each directly contribute to produce the dam- 
age for which the suit is brought. It was this error in the theory 
of the trial that in my opinion induced the erroneous rulings to which 
attention has been called, and prevented the défendant, as it seems 
to me, from securing a fair trial of its case. 



»±. LiVVLS & S. F. R. CO. v. SOUTHWESTEBN TELEPHONE & TELE- 

GRAPH CO. 

(Circuit Court of Appeals, Eighth Circuit. March 9, 1903.) 

No. 1,800. 

1. Dnauthorized Cokdkmnation— Injunction— Rbmedt to Restrain in Ar- 

KÂNSAS. 

A bill in equity for an Injunction is the proper remedy in the state 
of Arkansas to restrain an unauthorized exercise of the power of emi- 
nent domain. 

2. Incorporation Statutbs — Fact, not Appearance, Test of Compliancb. 

Where a statute requires articles of incorporation to be signed by the 
président and directors, the fact that the président and the directors 
signed them is a compliance with the statutes, notwlthstanding the fact 
that they did not affix their officiai titles to their signatures. 



SX. LOTJIS & S. F. R. CO. V. SOUTHWESTERN TEL. & TEL. CO. 277 
S. Same— FiLiNG Articles in Countt Chosen as Place op Business Suffi- 

CIENT. 

ïhe flling of the duplicate of tbe articles of incorporation wlth tlie clerk 
ot the county selected by the corporation as Its place of business is a 
sufficient compliance with the provisions of section 1334, Sandels & H. 
Dig., upon this subject. It is not necessary to file a duplicate in every 
county to whlch the business of the corporation extends. 

4. CONDEMNATION — SURVEY NOT PrEBBQUISITE WhERE DESCRIPTION SUFFICIENT 

WlTHOUÏ 1t. 

A survey of a téléphone or telegraph Une is not an indispensable pre- 
requisite to condemnatlon proeeedings under section 2770, Sandels & H. 
Dig., where the data for a clear and substantial description and location 
of the Une exist without It. 

5. Samb— Description of Routes in Articles. 

A description of the routes of Unes of telegraph or téléphone to be 
constructed, in the articles of incorporation of a téléphone company, is not 
indispensable to the acquisition of the power to condemn the right of 
way for such Unes, under sections 1326, 1328, Sandels & H. Dig., if the 
gênerai purpose of conducting a telegraph or téléphone business throngh- 
out the State is plainly stated therein. 

6. Samb— Injunction Against Entrt. 

Where a f allure to agrée Is alleged in a pétition for condemnatlon, 
and Is a condition précèdent to the right to condemn, the fact that there 
was no such failure is no ground for an injunction against entry there- 
under, because the owner has a perfect remedy at law by answer and trial 
in the condemnatlon proeeedings. 

7. Constitution of Arkansas— Limits Législative Rights, but does not 

Afpbct Remédies or Procédure. 

Section 23, art. 5, of the Constitution of Arkansas, vyhich reads, "No 
law shall be revived, amended, or the provisions thereof extended or con- 
ferred by référence to its title only, but so much thereof as is revived, 
amended, extended or conferred shall be re-enacted and published at 
length," limits législation which grants, modifies, or destroys rights, but 
It has no application to législation whlch affects remédies and methods 
of procédure alone. 

8. Samb— Téléphone Companies— Condemnation. 

The act of March 31, 1885, Aet No. 107, p. 176, Acts Ark. 1885 (sections 
2757, 2758, 2770, Sandels & H. Dig.), whlch grants to téléphone and 
telegraph companies the right to condemn the right of way along rail- 
roads, hlghways, and postroads, and providos that the proeeedings there- 
under shall be conducted as prescribed in sections 2770-2781, inclusive, 
Sandels & H. Dig., is constitutional and valid. 

9. Samb— Necessity for Taking— Jodicial Question. 

The necessity for the taking by a corporation of the easement or prop- 
erty sought in condemnation proeeedings is a judicial question, to be 
determined by the court upon a considération of the power of eminent 
domain granted to the corporation, and the faets and circumstances of 
the case. 

10. Samb— Where Right to Condemn Easement Expbessly Granted. 

Where the Législature has granted to a téléphone company the right 
to condemn an easement on the right of way of a railroad company for 
the construction and opération of a telegraph and téléphone Une, with a 
proviso that the ordinary use of the right of way by the railroad com- 
pany for its purposes shall not be thereby obstructed, the issue regarding 
the necessity of the taking of the easement sought by the téléphone com- 
pany is limited to two questions, namely: 

(1) Will the use of the right of way by the railroad company be sub- 
stantially obstructed by the use of the easement sought? 

(2) If the téléphone company is to acqulre an easement for its pur- 
poses on the railroad right of Avay, Is the location and character of the 
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easement •which It descrlbes and seeks to acquire such that thls easement 
Is necessary for its use? 

The question whether the téléphone company could construct and oper- 
ate its Unes on other property, se that there is no real necessity for it to 
acquire any easement on the rallroad right of way, is not open to dé- 
termination under such a law, because the Législature has granted tlie 
right to acquire the easement notwithstanding the fact, which must hâve 
been patent to it, that telegraph and téléphone lines might in every case 
be construeted elsewhere than upon the railroads and hlghways mentiou- 
ed la the statute. 
11. Samk— Abkansas Corporation no Power in Indian TBRRiTORr. 

A corporation of the state of ArKansas has no right, by virtue of the 
laws of that state, to exercise the power of emineut domain in the Indiana 
Territory. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Western 
District of Arkansas. 

On March 31, 1902, the Soutbwestern Téléphone & Telegraph Company filed 
a pétition in the circuit court for Sébastian county, in the state of Arkansas, 
to condemn an easement for the pôles and wires of a téléphone and telegraph 
business along the railroad and on the right of way of the St. Louis & San 
Francisco Railroad Company between Ft. Smith and Huntington, in the state 
of Arkansas, a distance of 32 miles. On April 11, 1902, the judge of the 
Sébastian county court made an order under sections 2770'-2782. Sandels & 
Hill's Digest of the Laws of Arkansas, that upon the deposit of $1,500 the 
téléphone company might enter upon the right of way of the railroad com- 
pany, erect its pôles, and string its wires. This proceeding for condemna- 
tion was removed to the Circuit Court of the United States. Afterwards, and 
on July 7, 1902, the railroad company flled in the latter court a bill in equity 
to perpetually enjoin the téléphone company from enterlng upon or uslng any 
portion of the right of way of the railroad company for its téléphone or 
telegraph business. A gênerai demurrer was interposed to this bill by the 
téléphone company, whieh was sustained by the court, and a decree was 
rendered dlsmissing the bill. This appeal assalls this decree. The bill and 
the exhibits attached to it are voluminous. Its material averments must be 
considered in weighing the arguments for the appellant, and they will not 
be set forth at length hère, but will be stated and considered in the opinion. 

B. R. Davidson (h. F. Parker, on the brief), for appellant. 
T. P. Winchester, W. R. Martin, W. L. Terry, and W. J. Terry, 
for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

This is a bill in equity to enjoin the téléphone company from prose- 
cuting condemnation proceedings to secure an easement upon the right 
of way of the railroad company. If, as counsel for the appellant con- 
tend, the bill fairly shows that the téléphone company was not a cor- 
poration, that it had no power of eminent domain, and that there was 
no necessity for it to use any of the right of way of the railroad com- 
pany for its téléphone or telegraph business, then the railroad com- 
pany had the right to prevent it from entering upon its right of way ; 
and this suit in equity for an injunction was the proper method of ob- 
taining this reHef, under the practice and décisions in the state of 
Arkansas. Niemeyer v. Little Rock Junction Railway, 43 Ark. 120. 
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The question, therefore, is whether or not the bill fairly shows that 
the défendant was without authority to condemn and secure the ease- 
ment it seeks. 

I. Counsel for the appellant argue that the téléphone company never 
became a corporation, because of this state of facts, which is disclosed 
by the bill* and its exhibits : The statutes of Arkansas provided that 
any number of persons, not less than three, who by articles of agree- 
ment should associate, under any name assumed by them, to carry on 
any kind of manufacturing, mechanical, mining, or other lawful busi- 
ness, and who should comply with ail the provisions of the act, should 
constitute a corporation (Sandels & H. Dig. § 1326); that, before 
any such corporation should commence to do business, the président 
and directors thereof should file with the Secretary of State a true 
copy of their articles of association, signed by the président and a 
majority of the directors, and a sworn certificate of the purpose for 
which the corporation was formed, the amount of its capital stock, 
the amount actually paid in, the names of its stockholders, and the 
number of shares by each respectively owned ; and that they should 
also file a duplicate with the clerk of the county in which the corpo- 
ration was to transact business. Sections 1334, 1346. On April 13, 
1896, Charles J. Glidden, James A. Chambers, and Arthur F. Adams 
associated themselves together, by articles of agreement, in writing, 
under the name of the Southwestern Téléphone & Telegraph Company, 
to engage in the business of erecting and operating a téléphone and 
telegraph. They held a meeting on that day, elected themselves di- 
rectors, thèse directors chose Charles J. Glidden président of the 
corporation, and the président and directors signed and verified by 
their oaths the certificate required by section 1334. On the same 
day Glidden, Adams, and Chambers signed the articles of agree- 
ment and incorporation; but Glidden did not write the word "Prési- 
dent" after his signature, nor did the three parties who signed the 
articles of association write the word "Directors" after their sig- 
natures. On April 4, 1896, the président and directors filed with the 
Secretary of State thèse articles, signed in this way, and the sworn 
certificate required by section 1334. Now, the alleged defect in this 
incorporation is that, whereas the statute required that the copy of 
the articles of incorporation filed with the secretary should be signed 
by the président and the directors, the copy filed was signed by the 
three individuals, Glidden, Adams, and Chambers. But thèse indi- 
viduals were in fact the président and the directors of the corpora- 
tion on April 4, 1896, when they filed the copy of the articles with 
the secretary, and the presumption is that they were such when 
they signed them upon the day before, for the légal presumption 
always is that the officers of corporations and municipalities faith- 
fully discharge their duties. It was the fact of the signature of the 
articles by the président and the directors, and not the appearance 
of that fact, that conditioned the vaHdity of the incorporation. There 
is no averment in the bill that, when thèse articles were signed, GHd- 
den was not the président, and the three signers were not the di- 
rectors. The only averment is that they did not sign them as such. 
As, under the légal presumption, they were the président and the di- 
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rectors when they signed the articles, so that the fact corresponded 
with the requirement of the statute, the incorporation of the Com- 
pany is not invaHd because the président and directors failed to write 
their officiai titles after their names. This conclusion becomes ir- 
résistible when it is considered that at the same time that thèse articles 
were filed with the secretary of state the président and directors 
also filed with him the certificate required by section 1334, signed 
and verified by the président and a majority of the directors of the 
corporation, in which they set forth the fact that Glidden was the 
président, and that the three signers of the articles were the directors, 
of the corporation, so that when the articles and the certificate, which 
were filed together with the secretary, are read together, the fact 
that the former were signed by the président and the directors appears 
upon the face of the papers. 

2. Another objection to the incorporation is that no duplicate of 
the articles of association was filed with the clerk of Sébastian county 
in the state of Arkansas. But the place of business selected by the 
corporation, and specified in the articles of association, was Little 
Rock, in Pulaski county; and the bill contains no averment that 
the duplicate of the articles was not filed with the clerk of that county, 
while the légal presumption is that it was filed there, because the 
presumption is that the officers discharged their duty, and because, 
under section 1334, a copy of the certificate filed in the office of the 
Secretary of State is made prima facie évidence of the due formation, 
existence, and capacity of the corporation. The case presented by the 
bill, then, is that a duplicate of the articles of incorporation was filed 
in the county of Pulaski, the county which was selected by the cor- 
poration and specified in its articles as the place where it was to 
transact business, but it was not filed in the county of Sébastian. 
But the statute did not require it to be filed in every county into 
which the business of the corporation might extend, but only in the 
county which should be selected and specified in the articles as that 
in which the gênerai business of the corporation was to be transacted. 
The corporation fully complied with the requirement of the statute 
hère under considération when it filed a copy of its articles in Pulaski 
county, and the objection that it failed to file it in other counties is 
untenable. 

3. It is insisted that the défendant has no power to condemn an 
easement along the right of way of the railroad company, because it 
did not survey and locate ifs Hne before instituting its proceedings; 
and the clause of section 2770, Sandels & H. Dig., which reads, 
"Any railroad, telegraph or téléphone company organized under the 
laws of this state, after having surveyed and located its hnes of rail- 
road, telegraph or téléphone, shall in ail cases where such com- 
panies fail to obtain by agreement with the owner of the property 
through which said lines of railroad, telegraph or téléphone may be 
located the right of way over the same, apply to the circuit court 
of the county" to hâve the damages for the taking assessed, is cited 
in support of this contention. But the only purpose of the survey 
and location mentioned in this section is to secure a description of 
the property to be afifected, and to give fair notice to the owner of the 
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€xtent of the right which the condemning company seeks. No sur- 
vey was necessary to accomplish this end in the case before us, be- 
cause the right of way of the railroad company and the railroad itself 
furnished the data for a substantial description and location of the 
easement which the téléphone company sought, and which it fairly 
describes in its pétition for condemnation attached to the bill in this 
suit, in thèse words : 

"A Une of pôles and wires constituting a telegraph and téléphone Une from 
the City of Fort Smith to the town of Huntlngton; the said Une of pôles and 
wires to be placed along the right of way of said railroad as follows, to wit: 
Beginning on the right of way of said railroad company at Fort Smith on the 
side opposite the side now occupied by the pôles and wires of the Western 
Union Telegraph Company, forty feet from the center Une between the rails 
of its main track, and contlmiing at said distance where the right of way 
of défendant wlU permit of going so far, and not nearer than flfteen feet 
from the center Une between the rails of the main tracli in any event, and 
not less than fifteen feet from the center Une between the rails of ail said 
traclis, switches, spurs, etc., to the town of Huntington." 

This description and location of the easement sought was suffi- 
ciently clear and accurate to form the basis of a pétition for con- 
demnation, because it fairly apprised the railroad company of the 
right to be condemned. The law never requires the performance 
of a useless act, and, as the data for a plain and substantial description 
and location of the easement which the téléphone company was seek- 
ing to condemn existed without a survey, no survey was requisite 
to the commencement or maintenance of its proceedings for con- 
demnation. 

4. The articles of incorporation of the téléphone company state 
the purpose of its incorporation in thèse words : 

"Fourth. The gênerai nature of the business proposed to be transacted by 
this corporation is that of téléphone and telegraphy. 

"Pifth. The gênerai route of the Unes of said corporation shall be from a 
point or points tn the city of Little Rock to a point or points in the town of 
Benton, both within the state of Arkansas, and from point or points in ail 
the cities. towns and villages In the state of Arkansas along ail rallroads. 
bridges, streets, highways and other convenlent ways and courses leading 
thereto." 

Benton is about 23 miles southwesterly of Little Rock, so that 
the Une specified in thèse articles was about 23 miles long. The Une 
which the téléphone company now seeks to build, and for which it 
has instituted thèse condemnation proceedings, commences at Ft. 
Smith, a distance of 164 miles from the city of Little Rock, and is but 
32 miles in length, so that it is not a portion of the spécifie Une 
mentioned in the articles of incorporation. It is insisted that the 
téléphone company has no power to condemn an easement for this 
Une, because it is not mentioned in its articles. But the statute un- 
der which this corporation was organized did not require it to state 
in its articles of incorporation the Unes it would build or the busi- 
ness it would transact. On the other hand, it authorized the organ- 
ization of the corporation "for the purpose of engaging in or carry- 
ing on any kind of manufacturing, mechanical, mining or other lawfûl 
business." Section 1326. Section 1328 provides that the purpose for 
which every such corporation shall be established shall be distinctly 
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and definitely specified in the articles of association, and that it shall 
not be lawful for the corporation to direct its opérations or appro- 
priate its funds for any other purpose, and there are no more spécifie 
or drastic provisions of the statutes of Arkansas upon this subject. 
When the téléphone conipany stated in its articles that the purpose 
of its incorporation was to conduct a gênerai téléphone and telegraph 
business, it fully complied with the literal terms and accomplished the 
desired end of thèse provisions of the law, and acquired ample au- 
thority to condemn easements and construct téléphones between 
any of the cities or towns of the state of Arkansas. The Législature, 
in its wisdom, empowered corporations, upon a bare statement of 
the gênerai purpose of their existence, to conduct any lawful busi- 
ness. It did not require them to state how, when, or where ail that 
business should be transacted, but left the extent of the business, 
and the means by which it should be carried on, to the discrétion of 
the officers of the corporations, and to other provisions of the stat- 
utes and of the law that are not hère in question. It was not neces- 
sary for this corporation to specify in its articles every mile of the 
routes upon which it might at any time in the future conduct its 
business, in order to acquire the power of eminent domain to con- 
demn an easement for lines it might wish to construct. The state- 
ment of the purpose of the corporation was ample to empower it to 
condemn a right of way in the state of Arkansas along the line hère 
in issue. 

5. Under section 2770, a failure to agrée with the owner of the 
property is a condition précèdent to the right to condemn any in- 
terest therein; and the complainant allèges in its bill that the télé- 
phone Company never made any efïort to obtain the right of way it 
seeks, and never failed to agrée with the petitioner relative to its 
acquisition. But the pétition for the condemnation of the easement, a 
copy of which is attached to the bill, contains the averment that the 
téléphone company has made an honest efïort to secure the right of 
way it seeks from the défendant, and that the latter déclines to permit 
it to acquire this easement upon any terms whatever. This averment 
is jurisdictional and triable in the condemnation proceedings, and, 
if it is not true, that fact will compel their dismissal. Lewis on Emin- 
ent Domain, §§ 301, 357; Reed v. Ohio & Mississippi Ry. Co., 126 
m. 48, 52, 17 N. E. 807; Toledo, A. A. & N. M. Ry. v. Det., L. 
& N. R. R. Co., 62 Mich. 564, 576, 29 N. W. 500, 4 Am. St. Rep. 
875 ; G. R., L. & D. R. Co. v. Weiden, 69 Mich. 572, 579, 37 N. W. 
872; Railroad Co. v. Sanford, 23 Mich. 418; Matter of Marsh, 71 
N. Y. 315, 318; Gilmer v. Lime Point, 19 Cal. 47, 60; EHiott on 
Railroads, § 1119. As the complainant may plead and prove in the 
condemnation proceedings the fact that there was no failure to agrée, 
and may thereby defeat them, that fact forms no basis for an in- 
dependent suit in equity to enjoin the entry of the téléphone com- 
pany under those proceedings. The remedy by answer and trial of 
this issue in the action at law is not only adéquate, but complète, 
and the bill in equity cannot be sustained upon this ground. 

6. It is contended that the condemnation proceedings are void be- 
cause the act under which they are taken is violative of section 23 
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of article 5 of the Constitution of Arkansas. The act in question is 
Act No. 107, p. 176, of the Acts of Arkansas of 1885. Section i 
provides that any corporation organized for the purpose of trans- 
mitting intelligence by telegraph or téléphone may construct and 
operate telegraph and téléphone lines along the public highways, 
streets, and railroads within the state of Arkansas, provided that the 
ordinary use of such highways, streets, and railroads shall not there- 
by be obstructed, and that just damages shall be paid to the owners 
thereof for their occupation by the telegraph and téléphone corpora- 
tions. Section 2 déclares that, in the event that such telegraph or 
téléphone companies fail to secure the right of way by consent or 
agreement, then they shall hâve the right to condemn the easements 
they require "in the manner prescribed by law for taking private 
property for right of way for railroads as provided by section 5458 
to 5467, both inclusive, of the Revised Statutes of Arkansas, 1884." 
Sandels & H. Dig. §§ 2770 to 2781, inclusive. Section 13 provides 
that section 5458 be amended so that it will read that any railroad, 
telegraph, or téléphone company organized under the laws of the 
State of Arkansas shall, in ail cases where they fail to obtain by agree- 
ment with the owner of property the right of way over it, apply to 
the circuit court of the county in which the property is situated, by 
pétition, to hâve the damages assessed. The sections of the act of 
March 31, 1885, to which référence has been made, are sections 
2757, 2758, 2770, Sandels & H. Dig. 1894. 

The provision of the Constitution of Arkansas to which it is said 
that thèse sections are obnoxious reads : 

"No law shall be revlved, amended, or the provisions thereof extended or 
conferred, by référence to its title only, but so much thereof as is revived, 
amended, extended, or conferred, shall be re-enacted and published at length." 

The argument is that the act under which thèse condemnation pro- 
ceedings are conducted is void because sections 2770 to 2781, in- 
clusive, of Sandels & Hill's Digest, were extended to téléphone com- 
panies by référence to their numbers, without re-enacting and pub- 
lishing them at length. The answer to this argument is twofold: 
In the first place, the right to condemn was conferred, and the power 
of eminent domain was granted to the téléphone and telegraph com- 
panies, not by référence, but by enactment, by sections i, 2, and 13 
of the act of March 31, 1885 (sections 2757, 2758, 2770, Sandels & 
H. Dig.); and even if that portion of the act which took efïect by 
référence, and which simply prescribed the method of procédure for 
the condemnation proceedings, had been unconstitutional, there was 
ample power in the court, under the common law, to proceed to 
efïect the condemnation after the right and power had been given. 
The second answer to this contention is that while section 23, art. 
5, of the Constitution of Arkansas, limits législation which grants, 
modifies, or destroys the rights of parties, it has no application to 
législation which simply afïects remédies and methods of procédure. 
Watkins v. Eurêka Springs, 49 Ark. 131, 134, 4 S. W. 384; Geer v. 
Board of CGm'rs of Ouray Co., 97 Fed. 435, 439, 38 C. C. A. 250, 
254. As ail that portion of the act of 1885 which conferred any rights 
upon the téléphone and telegraph companies was enacted and pub- 
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lished at length, and the only portion which extended any provisions 
of the law by référence to sections related to tlie method of procédure 
alone, the act was neither unconstitutional nor void, and it conferred 
plenary power upon the téléphone company to condemn the easement 
it seeks. 

7. The complainant allèges in its bill that its right of way between 
the cities of Ft. Smith and Huntington has been condemned and 
is necessary for railroad purposes; that the construction of a télé- 
phone and telegraph Une, and the granting to another company of 
the right to enter and to erect improvements upon the complainant's 
premises, would be a great obstruction and interférence with their 
uses for railroad purposes, would constitute an unnecessary inter- 
férence with the complainant's enjoyment of its property, would 
impair its value to the extent of $15,000, and would add to the hazards 
of the traveling public. It avers that there is no public necessity for 
the construction of this line of téléphone and telegraph, or for the 
condemnation of its right of way for that purpose, and allèges that 
the only reason for the defendant's désire to condemn it is the saving 
which may be made by the use of its property, instead of that which 
is not used for railroad purposes, and which is equally accessible to 
the téléphone company. Thèse averments of the bill, however, must 
be taken in connection with the allégations of the pétition for con- 
demnation, which is attached to it, and which disclose this state of 
facts : The railroad company is the owner of a right of way between 
Ft. Smith and Huntington 100 feèt in width, with a single-track 
railroad on or near the center thereof, about 4 feet Syi inches wide, 
with the necessary switches, turnouts, turntables, water tanks, sta- 
tion houses, and section houses. The Western Union Telegraph 
Company has a telegraph line upon one side of this right of way. 
The téléphone company intends to construct a line of pôles and wires 
on the other side of this right of way, 40 feet from the center line 
between the rails of the main track, wherever the right of way of 
the défendant will permit, and not nearer than 15 feet from the 
center Hne of the rails in any event. The pôles will be not less than 
25 feet long, not less than 6 inches in diameter at the small ends 
nor more than 18 inches in diameter at the large ends. They will 
be placed firmly in the ground, and guyed at ail curves so as to resist 
the tension of the wires. They will average about 35 to the mile. 
Where it is necessary to cross the track of the railroad company, 
they will be of sufîficient height and distance apart to raise ail wires 
clear above ail other wires or structures upon the right of way, and 
will be so strung that they will not come nearer than 25 feet from 
the top of the rails of the railroad. The pôles will be set so as not 
to interfère with any ditch, drain, or culvert of the railroad company. 
In the event that the railroad company should désire to change the 
location of its track, or to make any improvements upon its right of 
way, the téléphone company agrées to remove its pôles to any part 
of the right of way adjacent, designated by the railroad company, 
at its own expense. It agrées to allow the défendant to take dirt, 
gravel, stone, water, and other materials from the part of the right 
of way occupied by its pôles and wires; and, in case the railroad 
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Company grades its right of way, the téléphone company agrées at 
its own expense to reset its pôles to conform to the new grade. It 
assumes ail risks to its pôles, wires, and property, and agrées to 
hold the railroad company harmless from any damages occasioned 
by the burning of grass upon the right of way. The stipulations 
and promises contained in this pétition will be binding upon the télé- 
phone company and its successors if it thereby secures the easement it 
seeks. St. Louis & C. R. Co. v. Postal Tel. Co. (111.) 51 N. E. 382, 
391 ; Chicago & A. R. Co. v. JoHet, L. & A. Ry. Co., 105 111. 388, 
44 Am. Rep. 799 ; Peoria & P. U. R. Co. v. Peoria & B\ Ry. Co., 
105 111. iio; Mobile & O. R. Co. v. Postal Tel. Cable Co. (Miss.) 
26 South. 370, 45 Iv. R. A. 223. 

The main question which thèse averments of the biU and the péti- 
tion for condamnation, which is in reality a part of it, présent, is 
whether or not there is any necessity for the taking of the ease- 
ment sought by the téléphone company upon the right of way of the 
railroad company. It is conceded that the necessity of the taking 
by a corporation of the easement or right which it seeks in condemna- 
tion proceedings is a judirial question, which must be determined 
by the court upon a thoughtful considération of the powers lawfully 
granted to the corporation, and of the facts and circumstances of 
the case in hand. It is a basic rule of the exercise of the power of 
eminent domain that property devoted to one public use cannot be 
lawfully taken for another and inconsistent use without express or 
plainly impHed législative authority. Chicago & A. R. Co. v. City 
of Pontiac, 169 111. 155, 48 N. E. 485. Nor can one corporation 
condemn and take away the franchise or right to the use of prop- 
erty already devoted to a public use for the benefit of another cor- 
poration for the mère sake of economy, or by virtue of any necessity 
created for its convenience. Nothing less than an absolute necessity 
which arises from the very nature of things will warrant such a pro- 
ceeding. Pennsylvania Railroad Company's Appeal, 93 Pa. 150; 
Pittsburg Junction Railroad Company's Appeal, 122 Pa. 511, 6 Atl. 
564, 9 Am. St. Rep. 128. Thèse rules apply to cases in which the 
second use is inconsistent with the first, and practically destroys it. 
They are inapplicable to the case at bar, because the use to which the 
téléphone company proposes to put the right of way of the railroad 
company is not necessarily inconsistent with or destructive to its use 
for railroad purposes, and because express législative authority has 
been given to the téléphone company to acquire the easement it seeks. 
The State of Arkansas has expressly empowered téléphone companies 
to construct and operate telegraph and téléphone lines along the 
railroads within that state, provided the latter are not thereby ob- 
structed, and just damages are paid to their owners. Sections 2757, 
2770, Sandels & H. Dig. This législation forecloses the question 
strenuously urged upon our considération, whether the téléphone com- 
pany could not at some greater expense construct and operate its 
lines between Ft. Smith and Huntington over property that has not 
been appropriated to railroad uses. It forecloses it because it is plain 
that no case could ever arise in which a téléphone or telegraph com- 
pany might not construct and operate its line over private property, 
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instead of along railroads or public highways. This fact was patent 
to the Législature of Arkansas when it enacted this statute, and its 
grant of the power to thèse companies, notwithstanding this fact, to 
condemn and use the railroad rights of way and the public highways 
for their pôles and wires, was a détermination that they should be 
entitled to this privilège, notwithstanding the fact that considérations 
of economy and convenience alone should dictate their choice of thèse 
locations. This législation narrows the issue of necessity to two ques- 
tions : First, will the use of the right of way by the railroad Com- 
pany for its purposes be substantially obstructed by the easement 
sought by the téléphone company? and, second, if the téléphone Com- 
pany is to acquire an easement on the railroad right of way, is the 
location and character of the easement which it seeks to ob- 
tain necessary for its use? If either of thèse questions should be 
answered in the négative, the attempted condemnation ought not to 
proceed. If they should both receive affirmative answers, the neces- 
sity of the condemnation of the easement sufficiently appears, and 
proceedings to afïect it ought not to be enjoined upon this ground. 
The burden was upon the complainant to show by the allégations of 
its bill that thèse questions should be answered in the négative. Those 
averments and the allégations of the pétition for condemnation hâve 
been set forth at length, and $hey will not be repeated. They must 
be considered together, and, when so considered, they fail to présent 
a case in which it fairly appears that the use of the right of way of the 
railroad company for the purposes of operating its trains and con- 
ducting its business will be either unnecessarily or materially ob- 
structed by the construction and opération of the contemplated fines 
of téléphone and telegraph, or in which it appears that the téléphone 
company is seeking to acquire any easement upon this right of way 
which is not necessary for the construction and opération of its lines. 
For thèse reasons, the demurrer ought not to be sustained either be- 
cause there is no necessity for the taking of the easement which the 
téléphone company seeks, or because the construction and opération 
of its lines will materially obstruct the use of the right of way for the 
purposes of the railroad company. St. Louis & C. R. Co. v. Postal 
Tel. Co. (111.) 51 N. E. 382, 386, 387; Mobile & Ohio R. Co. v. 
Postal Tel. Cable Co., 26 South. (Miss.) 370, 372, 45 L. R. A. 223 ; 
Savannah, F. & W. Ry. Co. v. :?ostal Tel. Cable Co. (Ga.) 38 S. E. 
353' 355; Lewis on Éminent Domain, § 269; M. & O. R. Co. v. 
Postal Tel. Cable Co. (Ala.) 24 South. 408, 411. 

8. The complainant avers in its bill that the railroad runs for about 
a mile and a half near the town of Bonanza, and for a considérable 
distance just north of the town of Jensen, through the Indian Terri- 
tory, and that the téléphone company is not incorporated in that terri- 
tory, has no right to exercise the power of eminent domain, and has 
instituted no proceeding to condemn the right of way therein. The 
téléphone company, a corporation of the state of Arkansas, has no 
right to exercise the power of eminent domain in the Indian Terri- 
tory, and this averment of the bill is fatal to the proceedings for the 
condemnation of any part of the right of way of the railroad com- 
pany within that territory, and to the gênerai demurrer, The resuit 
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is that, while there îs no equity in the bill to warrant the restraint 
of the proceedings to condemn the easement sought by the téléphone 
Company upon the right of way of the railroad company in the state 
of Arkansas, it présents good ground for an injunction against the 
téléphone company to prohibit it from entering upon the right of way 
of the railroad company in the Indian Territory. 

The decree below is accordingly reversed, and the case is remanded 
to the Circuit Court, with instructions to issue an injunction restrain- 
ing the téléphone company from entering upon the premises of the 
railroad company, or erecting any improvements thereon, in the In- 
dian Territory, until by proper condemnation proceedings or other- 
wise it shall acquire an easement therein, or until the further order 
of the court, and with directions to take farther proceedings herein 
not inconsistent with the views expressed in this opinion. 
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(Circuit Court of Appeals, Eiglitli Circuit Marcli 9, 1903.) 

No. 1,798. 

1. National Banks — Voluntaky Liquidation — Shakeholdeu's Liabilitt — 
Coubt's Reckiver mat Enfoecb. 

Under tlie act of June 3, 1864, c. 106 (13 Stat. 99), authorizing tlie for- 
mation of national banlis, a fédéral court sitting In equity liad juris- 
diction in a proper case to appoint a receiver to liquidate its obligations, 
and to authorize him to collect and to enforce by action the liability of 
the sharehoiders of the banls under section 12 of the act (section 5151, 
Eev. St. [U. S. Comp. St. 1901, p. 3465]). 

8. Recbivbr— Has Rights dp Creditors as wbll as Dbbtors. 

In the absence of restrictive législation, a receiver in liquidation pro- 
ceedings may ordinarily enforce the rights of creditors as well as the 
rights of the debtor. 

8. New Rbmedt — Cumulative, not Exclusive. 

While a remedy glven by the act creating the right is ordinarily ex- 
clusive, a new remedy provided in a case in whieh the right and an ap- 
propriate remedy already existed la merely cumulative, and the injured 
party is at liberty to pursue elther. 

4. National Banks — Voluntary Liquidation — Remedy op Creditors' Suits 
NOT Exclusive. 

The remedy of a creditor's suit to enforce the liability of sharehoiders 
of national banks in voluntary liquidation, provided by section 2 of 
the act of June 30, 1876, c. 156 (19 Stat. 03 [U. S. Comp. St. 1901, p. 
3509]), Is cumulative and not exclusive. 

6. Same— Action op Comptroller, When Unnkcessary. 

In cases in vyhich a court of equity appoints a receiver to liquidate 
the debts of national banliS in voluntary liquidation no action of the 
comptroller is requislte to empower the court's receiver ta enforce the 
liability of the sharehoiders. The court has plenary poveer to ascertaln 
the necesslty of enforcing the liability, and to direct its receiver to col- 
lect it. 

f 1. Actions by and against reeeivers and "agents" of national banks, see 
note to MeCartney v. Earle, 53 C. C. A. 398. 

% i. Enforcement of statutory liability of sharehoiders in national banks, 
see note to Williamson v. American Bank, 52 C. C. A. 6. 

See BankB and Banking, vol. 6, Cent. Dig. §§ 932, 933. 
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6. Samb— Shareholders' Liabilitt— Statctb of Limitations. 

The statute of limitations doea not run against an action to enforce 
the liabllity of a sbarebolder of a national bank during tbe time wbile 
proper liquidation proceedings are pending in a court of equty. 

7. Samb. 

The liabllity of a sbarebolder of a national bank wbose affairs are in 
course of judlcial administration in a court of equity does not mature 
until the court ascertalns tbe necessity of enforcing It, détermines the 
amount whlch tbe sbarebolder must pay, and fixes the time of payment; 
and the cause of action of tbe receiver of the court to enforce the lia- 
bllity does not accrue until tbe liabllity thus matures. 

8. Opinions— General Btatbments not Authoritativb Beyond Question at 
- Issue. 

General expressions In the opinions of courts are not authoritative be- 
yond the questions which they were consldering and deciding when they 
used them. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

The writ of error in thls case challenges a judgment which sustains a de- 
murrer to a complaint made by Albert S. King, as receiver of the First Na- 
tional Bank of Frankfort, in the state of Kansas, against J. P. Pomeroy, a 
sbarebolder of that bank. Thèse are the material tacts which the bill dis- 
closes: Tbe First National Bank of Frankfort was located at that town, in 
the State of Kansas, on Aprll 13, 1891, and the défendant, Pomeroy, owned 
70 shares of Its stock, of tbe par value of $100 per share. That bank went 
into voluntary liquidation under section 5220 et seq. of the Revlsed Statutes 
[U. S. Oomp. St. 1901, p. 3503] on April 6, 1891. It was insolvent, and the 
Comptroller of the Currency was requested to appoint a receiver of its prop- 
erty, and he ref used to do so on tbe ground that he had no jurlsdiction over 
the affairs of a bank in voluntary liquidation. Thereupon, on April 13, 1891, 
a creditor of this bank, a citizen of the state of Missouri, flled a bill against 
it in the United States CSrcuit Court for the District of Kansas, wherein, for 
reasons it is unnecessary to state, it prayed for the appointment of a receiver 
of the assets and crédits of the bank and the liabllitles incident thereto, to 
the end that he mlght couvert them into money and liquidate its liabllitles. 
The bank appeared in the court, and consented to tbe appointment of a re- 
ceiver, and he entered upon the discharge of bis duties. He gathered the 
tangible assets of the bank, converted them into money, and distrlbuted the 
proceeds, until, in December, 1898, he reported that thèse assets were ail 
disposed of except $665.14 in cash, that the unpaid liabllitles of the bank 
were stlU $36,301.74, and he prayed for directions regarding the enforcement 
of the liabilities of the shareholders. On September 5, 1899, H. D. Stone, a 
creditor who had proved bis clalm against tbe estate of the bank intervened 
in this suit, pleaded his clalm, tbe cash in the recelver's bands, tlie disposi- 
tion of ail the tangible assets of the bank except this, the indebtedness of 
the bank, the names and addresses of its stockbolders, and prayed that the 
court would ascertain the necessity of the enforcement of the liabllity of the 
shareholders, that it would make an assessment upon them, and that it would 
appoint a receiver to collect this assessment. On February 12, 190O, tbe 
court made an interlocutory decree, in which it found tbe facts set forth in 
the intervening pétition to be true, that the amount of the assessment neces- 
sary to pay the debts of the bank was 38.84 per cent, of the par value of the 
stock, that an assessment of that amount be made, and that the amounts of 
this assessment should be paid by the respective shareholders to the receiver 
who had theretofore been appointed in the suit within 60 days from the date 
of the order. The assessment upon the stock of the défendant, Pomeroy, 
under this order was $2,716.80. It is for this amount, upon this state of 
facts, that the receiver of the Circuit Court has brought the action now before 
us. The court below held that thèse facts stated no cause of action, and dis- 
missed the case. 
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W. W. Guthrie and W. F. Guthrie, for plaintifï in error. 
B. P. Waggener, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

When a corporation becomes insolvent, ail its property and ail 
the liabilities of the guarantors of its obligations constitute a trust 
fund pledged to the payment of its debts. And in cases where through 
fraud or maladministration this fund is being diverted from those 
who are entitled to receive it, the power is vested in, and the duty 
is imposed upon, courts of equity to appoint a receiver, to direct 
him to convert thèse trust funds into money, and to distribute the 
proceeds among the creditors. Sawyer v. Hoag, 17 Wall. 611, 622, 
21 L. Ed. 731 ; Hayden v. Thompson, 71 Fed. 60, 66, 17 C. C. A. 
592, 598. Such a suit falls within the jurisdiction of a court of equity 
because it is a suit to exécute a trust, because it avoids a multiplicity 
of suits by each of many creditors, and because the creditors hâve no 
adéquate remedy at law. 

The receiver appointed in such a proceeding is the hand of the 
court to gather and distribute the trust funds, and in the exécution 
of its orders he has the power and the authority of the court, so that 
when it is said that the receiver in the action now in hand is with- 
out authority or power to maintain this suit, the real contention is 
that the Circuit Court of the district in which this insolvent bank was 
located had no jurisdiction to enforce the liability of its shareholders 
in the proceeding before it. There is nothing in the suggestion that 
the court may hâve a power to enforce the Uability of the shareholders 
with which it cannot invest its receiver. If the cotât has the juris- 
diction to enforce this liability, the receiver whom it appoints and 
directs to do so has ail the power of the court to receive the money 
and to maintain actions to recover it. Receivers of courts of equity 
appointed in the judicial administration of the afïairs of insolvents 
are, in the absence of restrictive statutes, empowered to enforce the 
rights of the creditors as well as the rights of the debtor, and there 
is no restrictive législation in this case limiting the power of the 
receiver to maintain this action. 

It is conceded in this case that the court below lawfully appointed 
the receiver, and that by his agency it rightfully collected the debts 
due to the bank, converted its tangible assets into money, and dis- 
tributed its proceeds to the creditors. But the contention of counsel 
for the défendant in error is that the Circuit Court had no power by 
the hands of its receiver to collect the amount lawfully owing from 
the shareholders to the creditors, because the latter did not proceed 
to enforce this Hability by the particular suit in equity pointed out by 
the provisions of section 2 of the act of June 30, 1876, c. 156 (19 Stat. 
63 [U. S. Comp. St. 1901, p. 3509]), and because the Comptroller 
of the Currency has never authorized or directed the institution of 
this action against the shareholder. 

A brief référence in chronological order to the législation which 
conditions the soundness of this position will best présent the ques- 
121 F.— 19 
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tions it raises. The jurisdiction of the court below sitting in equity 
to appoint a receiver, and through him to administer the afïairs of 
an insolvent corporation, to collect the trust fund pledged to its 
creditors, aiid to liqu'idate its debts, vested in that court when it was 
establishçd. It existed long before the act of 1864, which authorized 
the formation of national banks, and the act of 1876, which granted 
the new remedy upon which counsel nôw insists, were enacted, and 
it still exists. It was gênerai and comprehensive. It included ail 
cases of fraudulent diversion or maladministratiori in which contro- 
versies.arose between citizens of différent states, and it is conceded 
that this was such a case. This jurisdiction required no spécial act 
of Congress to give it eflfect, but it attached to and embraced every 
corporation as it came into existence, unless by some act of Congress 
its extent was curtailed or diminished. 

By the act of June 3, 1864, 13 Stat. 99, Congress authorized the 
formation oî national banks, made certain provisions for the super- 
vision and the hquidation of their debts, and then dèclared that they 
should not be subject to any visitorial powers other than such as 
were authorized by that act or were vested in the courts of justice. 
Rev. St. § 5241 [U. S. Comp. St. 1901, p. 3517]. The courts of 
justice had, power to appoint receivers, and to liquidate the debts 
of ail insolvent corporations, when this act was passed. That power 
neçessarily remained in those courts, and embraced the national banks 
as they came into existence, except in those cases in which this juris- 
diction was withdrawn from the courts by that or some other act 
of Congress. The act of 1864 provided that in certain cases the Comp- 
troller of the Currency might appoint receivers to liquidate the debts 
of the national banks and to enforce the liabilities of their sharehold- 
ers. Under this législation the Comptroller became a spécial tribunal, 
with limited powers, authorized to act in cases specifically named in 
the statute, but in no other instances. In ail other cases the power 
of appointment of receivers, of liquidation of the debts of the banks, 
and of enforcement of the liabilities of the shareholders remained in 
the courts as it existed before. The cases in which the Comptroller 
was empowered to appoint receivers and to enforce the liability of 
shareholders were : (i) Where the bank had refused to pay its 
circulating notes (section 5234, Rev. St. [U. S. Comp. St. 1901, p. 
3507]);" (2) where it failed to maintain its capital at the minimum 
(section 5141 [page 3462]); (3) where it failed to maintain its reserve 
(section 5191 [page 3486]) ; (4) where it failed to redeem its circulat- 
ing notes, or to sélect a place at which it would redeem them (sec- 
tion 5195 [page 3492]); (5) where it failed to dispose of its stock 
taken as security within six months (section 5201 [page 3494]); and 
(6) where it failed to pay up its capital stock and refused to go into 
liquidation (section 5205 [page 3495]). 

Conceding now that in ail thèse cases in which the power to ap- 
point a receiver and to enforce the liability of the shareholders was 
vested in the Comptroller by the act of 1864, that authority was 
thereby withdrawn from the courts under the familiar rule that, 
where the same act créâtes the right and prescribes the remedy for 
its enforcement,. that remedy is exclusive, still the fact remains that 
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in ail the cases in which no such power was vested in the Comptroller 
the jurisdiction and authority of the courts remained unimpaired and 
plenary. Thus, fuU jurisdiction still remained in the courts of equity 
to appoint a receiver to liquidate the debts of an insolvent bank and 
to enforce the liability of its shareholders where the transfers of 
notes or other évidences of debt, assignments of mortgages or other 
securities, deposits of money, bullion, or other valuable things, and 
payments of money were made by the national banks with a view to 
give préférences in contemplation of insolvency in violation of sec- 
tion 5242, Rev. St. [U. S. Comp. St. 1901, p. 3517], as well as where 
a bank had gone into voluntary liquidation under sections 5220 and 
5221 [page 3503], and its funds were being fraudulently diverted from 
the cestuis que trustent. The conclusion that this power still re- 
mained in the courts of equity under the act of 1864 is not only 
a rational déduction from the fact that this part of their gênerai 
jurisdiction over such corporations, which existed from the time of 
their création, was neither expressly nor impliedly taken from them 
by that act, but, in so far as it relates to banks in liquidation, it 
is the unavoidable efïect of sections 5205, 5220, and 5221, Rev. St. 
[U. S. Comp. St. 1901, pp. 3495, 3503], when they are read together. 
Sections 5220 and 5221 and those immediately succeeding them pro- 
vided that any banking association might go into voluntary liquida- 
tion under the direction of its shareholders by a vote of those owning 
two-thirds of its stock. Section 5205 provided that, if a bank refused 
to go into liquidation, the comptroller might appoint a receiver, and 
enforce the hability of its shareholders. The conclusion is irrésistible 
that, if it did go into liquidation, and if it did not fall into any of 
the other classes of cases in which the comptroller was authorized 
to appoint a receiver, he was without such authority, and the juris- 
diction of the courts over national banks in voluntary liquidation re- 
mained as complète as it was over the ordinary insolvent corpora- 
tion. 

The argument that, although a court of equity might hâve had the 
authority to appoint a receiver to liquidate the debts of this bank, 
yet it had no power to enforce the liability of the shareholders, is 
not persuasive. In the first place, under the act of 1864 there was 
no other way to coUect the amounts owing by the shareholders of 
a bank in voluntary liquidation save by the decree of a court of 
equity, and where there is, as in such a case, a clear right, and no 
other adéquate remedy, the cases are rare in which a court of equity 
will not afford one. In the second place, conceding that this liability 
was not to the bank, and that it could not be coUected or enforced 
by the debtor, still it was as much a trust fund, or the pledge of a 
trust fund, for the benefit of the creditors, as any of the tangible 
property of the corporation, and the enforcement of this liability and 
the distribution of its proceeds is as much a part of the liquidation of 
the debts of the bank as the collection and distribution of the pro- 
ceeds of its bills receivable, or any other of its assets. Hence the 
conclusion is that, because there was no other adéquate remedy to 
enforce the liability of shareholders of an insolvent national bank 
in voluntary liquidation under the act of 1864, and because that li- 



292 121 FEDERAL EBPORTBR. 

ability was a trust fund, or the pledge of a trust fund for the benefit 
of the creditors of the bank, a court of equity had plenary power 
to appoint a receiver, and to authorize him to enforce that liability 
by actions at law. Richmond v. Irons, 121 U. S. 27, 44, 48, 50, 7 
Sup, Ct. 788, 30 h. Ed. 864; Irons v. Bank, Fed. Cas. No. 7,068; 
Irons V. Bank (C. C.) 17 Fed. 312, 313; Wright v. Bank, Fed. Cas. 
No. 18,084; Elwood V. Bank, 41 Kan. 475, 21 Pac. 673; Harvey v. 
Lord (C. C.) 10 Fed. 238, 239; Wilson v. Book (Wash.) 43 Pac. 939, 
940; Farmers' Loan & Trust Co. v. Funk (Neb.) 68 N. W. 520, 522, 
524; Hayden v. Thompson, 71 Fed. 60, 66, 17 C. C. A. 592, 598. 

The acts of Congress and the rights and remédies of creditors 
and shareholders of national banks in voluntary liquidation stood in 
this way from 1864 until Congress passed "An act authorizing the 
appointment of receivers of national banks and for other purposes," 
which was approved on June 30, 1876, c. 156, 19 Stat. 63 [U. S. Comp. 
St. 1901, p. 3509]. This act was not, and it did not purport to be, 
an amendment of the act of 1864. It was an independent law, giving 
remédies not provided by the prior act. Section i empowered the 
Comptroller of the Currency to appoint a receiver to close up a 
national bank and to enforce the personal liability of the shareholders 
(i) where such a bank was dissolved under section 5239 [U. S. Comp. 
St. 1901, p. 3515], (2) where a creditor had obtained a judgment 
against it which had remained unpaid for 30 days, and (3) where a 
bank had become insolvent. Section 2 authorized any creditor of 
such a banking association in voluntary liquidation to enforce the 
liability of its shareholders by a bill in equity brought on behalf of 
himself and ail other creditors of the association against the share- 
holders in any court of the United States which had gênerai jurisdic- 
tion in equity in the district in which the association had been located 
or established. It is upon this second section, and upon the fact 
that the suit in equity in which this receiver was appointed was not a 
proceeding under that section, that counsel relies to defeat this action. 
But how can this section curtail or afïect the undoubted jurisdiction 
which the fédéral courts had when it was enacted to enforce by the 
hands of their receivers the liability of shareholders of banks in volun- 
tary liquidation through suits in equity for a judicial administration 
of their afïairs ? It does not in terms withdraw or limit the power 
of courts of equity. It îs not inconsistent with the existence or the 
exercise of that power. It simply extends to every creditor a remedy 
which creditors who were citizens of states other than that of the 
location of the bank had before it was enacted. It does not présent 
a case in which the remedy is given in the same act which créâtes the 
right, so that it is rendered exclusive by that fact, as in Pollard 
V. Bailey, 20 Wall. 527, 22 L. Ed. 376, and National Bank v. Franck- 
lyn, 120 U. S. 756, 7 Sup. Ct. 757, 30 L. Ed. 825. On the other 
hand, it falls under the converse of this principle. It falls under 
the familiar rule that, where a statute simply gives a new remedy in 
a case in which the right and an appropriate remedy existed before 
its enactment, it is cumulative, and not exclusive, and the party in- 
jured is at liberty to pursue either remedy. Sedgwick on Construc- 
tion of Statutory and Constitutional Law (2d Ed.) p. 342, 340-4; 
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Wright V. Bank, Fed. Cas. No. 18,084; Cléments v. Bowes, 17 
Sim. 167, 175. In the case last cited there was a demurrer to a bill 
brought by a shareholder of a railway company on behalf of himself 
and others, in which he prayed for an account of the receipts and 
payments of the défendants on behalf of the company. This de- 
murrer rested on the ground that the Législature had provided a 
difïerent method of winding up and dealing with the afïairs of a 
railway company. But the court said: 

"To oust the jurisdietion of the court of chancery in such a case, the Lég- 
islature should hâve so declared it. It is plain, where the court of equity 
has jurisdietion in such a case, an aet giving further relief does not by that 
oust the title of the court of equity, without express terrns being used to 
put an end to the jurisdietion which is inhérent in the court." 

This rule is familiar, and needs no citation of authorities to sustain 
it. It has been repeatedly applied to the very act under considéra- 
tion, and both reasoii and authority persuade that the remedy which 
the act of 1876 gave was cumulative, not exclusive, and that the juris- 
dietion and power remained after as before its passage in the fédéral 
courts to appoint receivers of national banks in voluntary liquida- 
tion in proper cases, and to empower thèse receivers to enforce by 
actions at law the liability of the stockholders. Harvey v. Lord (C. 
C.) 10 Fed. 236, 238; Irons v. Bank (C. C.) 17 Fed. 308, 312, 313; 
Richmond v. Irons, 121 U. S. 27, 44, 48, 50, 7 Sup. Ct. 7S8, 30 L. 
Ed. 864. 

In opposition to this conclusion counsel for the défendant in error 
cites and reHes upon Kennedy v. Gibson, 8 Wall. 498, 505, 19 L. Ed. 
476; Bushnell v. Leland, 164 U. S. 685, 17 Sup. Ct. 209, 41 L. Ed. 
598 ; Cook County Nat. Bank v. United States, 107 U. S. 449, 2 Sup. 
Ct. 561, 27 L. Ed. 537; and Williamson v. American Bank, 115 Fed. 
793, 52 C. C. A. I. The three cases from the Suprême Court do not 
touch the question at issue. The fîrst two simply hold that in the 
classes of cases in which the power to appoint a receiver of a national 
bank that is not in voluntary liquidation was granted to the Comp- 
troller of the Currency by the act of 1864 and in which that authority 
had been exercised by him, his décision that it was necessary to en- 
force the liability of the shfareholders under section 5234, Rev. St. 
[U. S. Comp. St. 1901, p. 3507], was conclusive of that question, 
in the absence of a direct attack upon it for error of law, fraud, or 
mistake ; and that such a décision and order was a prerequisite to an 
action by his receiver against a shareholder to enforce his liability. 
Deweese v. Smith, 106 Fed. 438, 45 C. C. A. 408. But there is noth- 
ing in the opinions or décisions in thèse cases to the efïect that any 
action of the Comptroller is either authorized or required to empower 
a court which has lawfully taken jurisdietion of the administration of 
the afïairs of an insolvent bank in voluntary liquidation to empower 
its receiver to enforce the liability of the shareholders of such a bank. 
In such a case the Comptroller has neither jurisdietion nor authority. 
The court which is conducting the litigation is vested with plenary 
power to efïect and to complète it. The détermination of the neces- 
sity of enforcing the shareholders' liability, and of the amount required 
from the shareholders to complète the liquidation, is a necessary 
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step in the proceeding before it; one which the court has ample au- 
thority to take, and in which its décision and order is as conclusive 
as is the Comptroller's in the cases within his jurisdiction. The court 
draws to itself the requisite jurisdiction to complète the administra- 
tion which it is conducting, and excludes the jurisdiction of ail other 
tribunals. 

The case cl Cook County Nat. Bank v. United States, 107 U. S. 
449, 2 Sup. Ct. 561, 27 L. Ed. 537, is still wider of the mark. The 
only question there at issue was whether the distribution of the pro- 
ceeds of the Hquidation of a national bank in one of the cases in which 
the Comptroller was given jurisdiction by the act of 1864 was gov- 
erned by the. gênerai law, which gives a préférence to the United 
States in the administration of the estâtes of insolvents (Rev. St. 
§ 3466 [U. S. Comp. St. 1901, p. 2314]), or by the provisions of the 
national banking act of 1864, which specifically prescribe the method 
of distribution of the proceeds of the liquidation of such banks 
(sections 5234, 5236, Rev. St. [U. S. Comp. St. 1901, pp. 3507, 3508]); 
and the court held that the provisions of the latter act which were 
inconsistent with the gênerai law must prevail upon the famiHar prin- 
ciple that, where a spécial act and a gênerai law are inconsistent, they 
must, if possible, stand together; the former as the law of the par- 
ticular case, and the latter as the gênerai law of the land. Board of 
Com'rs V. Mtna Life Ins. Co., 90 Fed. 222, 227, 32 C. C. A. 585, 590. 
It is not claimed that the question before us in this case ever occurred 
to the mind of the justice who wrote the opinion in that case or to 
that of any member of the court which decided it, much less that it 
was ever considered or determined by them. But counsel founds 
an elaborate argument for the exclusiveness of the remedy prescribed 
by the act of 1876 upon some gênerai remarks which fell frora the 
lips of the learned justice who delivered the opinion in that case to 
the eiïeçt that the act authorizing the formation of national banks 
was complète in itself, and that it constituted a complète System for 
the establishment, government, winding up, and distribution of the 
proceeds of such institutions. Thèse statements were true and con- 
clusive so far as they related to the facts presented and the ques- 
tions at issue in that case, but they w«re neither true nor authori- 
tative upon the facts conceded and the question at issue in the case 
at bar. They were not true, because, as we hâve seen, the act au- 
thorizing the formation of national banks — ^the act of I864 — provided 
no method of winding up the affairs of a national bank in voluntary 
liquidation in cases of fraud or maladministration, no remedy for the 
enforcement of the liability of shareholders in such a case, no procédure 
for the avoidance of the acts of préférence denounced by section 5242, 
Rev. St. [U. S. Comp. St. 1901, p. 3517], and no remedy for the en- 
forcement of many other rights which vest under the national bank- 
ing act, and which are constantly preserved and enforced by the courts 
through the exercise of their gênerai jurisdiction. Those statements 
are not authoritative in this case because the authority of gênerai 
expressions and broad statements in the opinions of courts is always 
limited to the spécifie questions which they were considering and de- 
ciding when they were used. Cohens v. Virginia, 6 Wheat. 264, 39g, 
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S L. Ed. 257; U. S. V. Woiig Kim Ark, 169 U. S. 649, 679, 18 Sup. 
Ct. 456, 42 L. Ed. 890; Northern Bank v. Porter Townshig, iio 
U. S. 608, 615, 4 Sup. Ct. 254, 28 h. Ed. 258; Pollock v. Farmers' 
Loan & Trust Co., 157 U. S. 429, 574, 15 Sup. Ct. 673, 39 L. Ed. 759. 

In Williamson v. American Bank, 115 Fed. 793, 52 C. C. A. i, 
the assignée of a national bank located at Asheville, in the state of 
North Carolina, which was in voluntary liquidation, and a créditer 
of that bank, exhibited a bill in equity to the judges of the Circuit 
Court of the District of South Carolina on behalf of themselves and 
ail other creditors against a single shareholder of the insolvent bank 
and his trustée to enforce the shareholder's liability, and the court 
sustained a demurrer to the bill. It is plain that the demurrer was 
properly sustained, because the insolvent bank was a necessary party 
in the first instance to any suit to enforce the liability of its share- 
holders, and it was not made a party to that proceeding. The ascer- 
tainment of the debts and liabilities of the bank and the judicial dé- 
termination of the necessity and the requisite extent of the enforce- 
ment of the stockholders' liability are essential prerequisites to the 
collection of the amounts owing by them, and the insolvent bank 
is a necessary party to thèse adjudications. The court in that case, 
however, went farther, stated as one of the reasons for its décision 
that the remedy for the enforcement of the stockholders' liability un- 
der the act of 1876 was exclusive, and cited in support of that conclu- 
sion Pollard V. Bailey, 20 Wall. 527, 22 L. Ed. 376, and Bank v. 
Francklyn, 120 U. S. 747, 7 Sup. Ct. 757, 30 L. Ed. 825, which hold 
that, where the same act créâtes a right and provides a remedy for 
its infringement, such a remedy is exclusive. But, as we hâve seen, 
the act of 1876 does not fall under this rule, but under its converse, 
because the right against the shareholders was created by the act of 
1864, there was an ample remedy for its enforcement through the 
gênerai equity powers of the courts before the act of 1876 was en- 
acted, and the remedy given by that act neither expressly nor im- 
pliedly abrogated or limited the existing remedy, but merely added 
another. For this and for the other reasons which hâve already 
been stated at length, and because the opinion and décision of the 
Suprême Court in Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 
30 Ia Ed. 864, has conclusively determined this question otherwise, 
we are unable to agrée with the learned judges of the Court of Ap- 
peals of the Fourth Circuit upon the efïect of the act of 1876. 

In the case of Richmond v. Irons a judgment créditer of a national 
bank in voluntary liquidation filed a creditors' bill against that bank 
and its président on February 3, 1875, and prayed, among other things, 
for the appointment of a receiver of its property to convert it into 
money, and to apply its proceeds to the payment of his judgment. 
A demurrer was interposed to this bill upon the ground that a re- 
ceiver of this character could only be appointed by the Comptroller 
of the Currency. This demurrer was overruled, and on February 26, 
1875, one Harvey was appointed receiver. After the passage of the 
act of 1876 the Comptroller appointed Harvey his receiver, and as 
such he undertook to enforce the liability of the shareholders of this 
bank. He was met by a plea in abatement, and this plea was sus- 
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tained upon the ground that the receiver appointed by the court had 
the power to collect the amount owing by the respective shareholders 
and the Comptroller 's receiver should not be permitted to disturb 
them. Harvey v. Lord (C. C.) lo Fed. 236. On October 5, 1876, the 
complainant in the original suit in equity filed an amended bill, in 
which he allegéd that the bank was insolvent, and that it went into 
voluntary liquidation on iSeptember 22, 1873, and in which he set 
forth the names of the stockholders and the amounts of stock held 
by them respectively, and prayed, among other things, that an ac- 
count be taken of the debts and liabilities of the bank, and that the 
shareholders be required to pay to the receiver the amounts neces- 
sary to liquidate the debts of the corporation. The shareholders 
within the jurisdiction of the court were brought in as défendants. 
Ali the objections to the amended bill that hâve been made in the 
case before us were interposed in that case. Finally, on July 23, 
1883, the complainant again amended his bill so as to allège that 
it was filed on behalf of himself and ail other creditors of the bank, 
and thereupon a decree was rendered in favor of the complainant to 
the efïect that the shareholders were liàble for the debts of the bank, 
and, after a report had been procured from a master upon the amount 
of the debts and liabilities of the corporation, an order was made in 
1886 that the shareholders should pay an assessment oi 83.2 per cent, 
of the par value of their stock in discharge of their statutory liability. 
From the final decree in this case some of the shareholders appealed 
to the Suprême Court, and that court held (i) that the Circuit Court 
had jurisdiction, before the act of 1876 was passed, to appoint a re- 
ceiver of the property of an insolvent national bank in voluntary 
liquidation, and to enforce the liability of its shareholders; and (2) 
that the passage of that act did not deprive it of that power, but that 
the court might exercise it in the original suit which had been in- 
stituted before the act of 1876 was passed. 121 U. S. 47, 48, 50,, 7 
Sup. Ct. 788, 30 L. Ed. 864. The suit in which the receiver in the 
case under considération was appointed falls within this décision of 
the Suprême Court, and rests firmly upon the principles upon which 
that adjudication was based. It was commenced by a créditer of the 
insolvent Bank of Frankfort, a citizen of the state of Missouri, in 
the State of Kansas, in the jurisdiction in which that bank was located, 
The insolvent bank was the défendant in that suit. The court ap- 
pointed a receiver to liquidate its debts in 1891. The enforcement of 
the liability of its shareholders was a part of that liquidation, and 
hence within the jurisdiction of that court, and a part of the duty 
of its receiver under its orders. On February 12, 1900, after the 
tangible assets had been converted into money and distributed, the 
court, in the course of this liquidation proceeding, ascertained that it 
would be necessary, in order to complète it, to collect of the share- 
holders of the bank 38.84 per cent, of the par value of their stock, 
and ordered them to pay this assessment to its receiver accordingly. 
The gênerai jurisdiction of the Circuit Court was ample to authorize 
this action. That jurisdiction was not withdrawn or limited by the 
act of 1876, and its receiver had plenary power under its order to 
institute and maintain the action at bar to compel the défendant to 
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pay the amount of the assessment which the court had made upon 
the stock which he held. The objection to the jurisdiction of the 
court and of its receiver cannot be sustained. 

Another reason why this action ought not to be maintained is 
pressed upon our attention. It is that it was barred by the Umita- 
tion of three years prescribed by the Code of Civil Procédure of 
Kansas, art. 3, § 18, subd. 2. This contention rests upon the argu- 
ment that the bar of the statute cannot be postponed by the failure 
of a creditor to avail himself of any means within his power to prose- 
cute or préserve his daim (Bauserman v. Blunt, 147 U. S. 657, 13 
Sup. Ct. 466, 37 L. Ed. 316), and that the creditors were aware of 
the insolvency of the bank, and hence of the HabiHty of its stock- 
holders, and could hâve commenced their suit to enforce it as early 
as April 13, 1891, when the bill for the appointment of the receiver 
was filed. But the answer to this objection is that the suit to ad- 
minister the afïairs of the bank, commenced in 1891, was, Hke the 
proceedings of the comptroller in cases within his jurisdiction, a pro- 
ceeding to ascertain and enforce the Hability of the shareholders as 
well as to administer the tangible assets of the bank, because that 
ascertainment and enforcement was a part of the liquidation con- 
templated, so that no time ran against the creditors during the 
pendency of that proceeding. Under that bill, every creditor who 
proved his claim became a party to the suit as of the date of the 
bill, and the subséquent intervening pétition of Stqne for the ascertain- 
ment and enforcement of the liabilities of the shareholders commenced 
no proceeding which was not already pending, conferred no power 
and invoked no jurisdiction which the court could not as well hâve 
exercised on the original pétition and the reports of its receiver. 
Richmond v. Irons, 121 U. S. 52, 7 Sup. Ct. 788, 30 L. Ed. 864. 

The resuit is that the cause of action which the receiver is now 
prosecuting in the case before us never accrued until 60 days after 
February 12, 1900, when the court ascertained the necessity, and 
ordered the payment of the 38.84 per cent, of the par value of the 
stock 60 days after that date. There was no time prior to the order 
of February 12, 1900, when the extent of the Hability of the share- 
holders of this bank was ascertained; no time when it was due. 
There was no time after April 13, 1891, when the suit in equity to 
liquidate the afïairs of the bank was commenced when any creditor 
could hâve maintained a bill to enforce the Hability of the share- 
holders, because the jurisdiction of the court which had already seized 
the assets and commenced to liquidate the obHgations of the bank 
was exclusive. The resuit is that the bar of the statute has not 
arisen, and this action may be maintained under the gênerai rule that, 
in an action by a receiver to enforce the HabiHty of a shareholder of 
an insolvent national bank whose afïairs are in course of judicial 
administration in a proper proceeding in a fédéral court for the pur- 
pose of liquidating its debts, the Hability of the shareholders of the 
bank does not become due, does not mature, and the action to col- 
lect it does not accrue, until the court décides that it is necessary to 
collect some part of it, détermines the amount, and fixes the time 
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for its payment. Déweese v. Smith, io6 Fed. 438, 441, 45 C. C. A. 
408, 410, 411, and cases therecited. 

The judgment below is reversed, and the case is remanded to the 
Circuit Court for farther proceedings not inconsistent with the views 
expressed in this opinion. - 



LOUDENBACK FERTILIZËR CO. v. TENNESSEE PHOSPHATE CO. 

(Circuit Court of Appeals, Slxth Circuit. Marcli 13, 1903.) 

No. 1,124. 

1. CONTRACT— VALIDITY— MUTUALITY. 

A contract by which a manufacturer of fertlllzers agreed to buy Ita 
entire consumption of phospliatfr-rpck for flve years from the otlier party 
at a fixed priée, and the other party agreed to supply the saine as ordered, 
It being further stipula ted that the quantity iised by the buyer was under- 
stood normally to amount to 1,500 tons yearly, but that it should hâve the 
right to demand as much as 3,000 tons, Imposes upon both parties an 
obligation to perform, -whieh constitutes a good considération, and is not 
vold for lack o£ mutuality. 

3. Same— Breach. 

Plalntiff, the purchaser under such contract, in the conduct of its fac- 
tory treated the rock with sulphuric acid, and made what was called 
"acld phosphate," which it soid as a fertllizer, and also used as the base 
of a higher grade of fertllizer. For more than a year during the term 
of the contract it ordered no rock from défendant, but purchased the acid 
phosphate it used from other manufacturers, as more profitable. At the 
end of that tlme the price of rock havlng materially ' advanced, it ordered 
the maximum of 3,000 tons for the ensulng year under the contract. 
Held, that its substitution of acid phosphate for the rock previously used 
in its business, and contracted for, solely because more profitable, was a 
substantlal breaeh of the contract. 
8. Same— RiSHT to Sue von Bueach— Prior Breach fiT Plaiktifp. 

A party to a contract, who commlts a substantlal breach thereof , can- 
not maintaln an action against the other party for a subséquent fallure 
or refusai to perform. 

4. Same— Entirkty. 

A contract by a manufacturlng concern for the. purchase of ail of a 
certain materlal used in its factory for flve years at a fixed price per 
ton, to be shlpped on orders as required, is entire, and not divisible. 

5. Samk— Action for Breach — EsTOPpaii to Deny Liability. 

A delay of a few days by one party to a contract before refuslng a 
demand by the other party for further performance will not estop it to 
rely on a prior breach by the party maklng the demand, where it appears 
that It was nOt fully advised as to the action of the other party, and had 
no intention of walving Its rights. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

This is an action to recover damages for a breach of a contract. The 
plalntifC In ^rror, hereafter styled the "plaintifC," is an Ohio corporation, en- 
gaged in maklng fertlllzers at Its factory In Ohio. The défendant in error, 
hereafter referred to as the "défendant," is a Tennessee corporation, engaged 
in mlnlng phosphate rock at AttlUa, Tenn. The plaintifC and défendant en- 
tered Intoa vs'rltten coptract, by which the défendant agreed to sell to the 

ni. Mntuality in contracts, see note to American Cotton 011 Co. v. Klrk, 15 
0. C. A. 543. ^ 
% 3. See Contracts, vol. 11, Cent. Dlg. § 1207. 
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plaintiff its entire "consumption of phosphate rock" for a term of five years 
beginning January 1, 1897, at a stipulated price per ton. This contract, among 
other tliings, provided: 

(1) That the rock should be shipped as ordered by défendant. 

(2) Shipments to commence as soon as 500 tons previously contraeted for 
should be consumed, and thereafter the plaintiff agreed to buy Its entire con- 
sumption from défendant. 

(3) The plaintifE to hâve the rlght to demand as much as 3,000 tons an- 
uually. But the contract recited: "It is understood that your présent aniiual 
consumption is estimated at something like 1,500 tons under normal condi- 
tions." 

(4) Eock to be settled for on the lOth of each month for ail rock recelved 
during the preceding month. 

The breach alleged is that the défendant refused to comply with the orders 
of the plaintiff given between January 25, and July 10, 1899, for the shipment 
of rock aggregating 3,000 tons. 

In lieu of a gênerai averment that the plaintiff had not itself previously 
breached the agreement, the pleader sets forth the eircumstances surroundlng 
the making of the contract, and precisely what had been done by each party 
under the agreement. Thus it is averred that the plaintifC was engaged in 
making and selling two grades or qualifies of fertilizer, one styled a "com- 
plète'' and the other an "incomplète" fertilizer. The "incomplète fertilizer," 
othcrwise called "acid phosphate" or "acidulated phosphate," is made by 
treating the crushed rock with sulphuric acid, and then grinding the dried 
mass into powder. ïhe resulting product Is called "acid phosphate," and is 
itself sold and used as a fertilizer; and the business of plaintifC at the time 
this agreement was made was in part the manufacture and sale of this grade 
of fertilizer. PlaintlfC's factory vpas equipped for the manufacture of this 
acidulated phosphate, and plaintiff informed the défendant that it proposed 
to enlarge its facllities for making acid phosphate, and to increase Its output 
of that product. It is also averred that this acidulated phosphate was the 
principal constituent in the making of a more complète fertilizer. 

The déclaration then avers that between August, 1897, and January, 1899, 
it dld not order any phosphate rock from the défendant, nor did it buy any 
from any other producer. To explain this, it is averred that the makers of 
sulphuric acid so advanced the price by a combination as to make it cheaper 
for plaintiff to buy the acidulated phosphate, both to supply its customers for 
that grade of fertilizer and as the basis for the higher grade of fertUizers 
made and sold by It. The déclaration proceeds as foUows: "So that the 
plaintiff found It absolutely necessary for its économie llfe, aud therefore It 
was, by thèse abnormal conditions, driven to cease the manufacture, tem- 
porarily, of acid phosphate, either for use in plaintiffi's own factory of com- 
plète fertilizers, or for sale for use as a direct, though incomplète, fertilizer." 
It is then averred that in the latter part of 1898 the promise for a much larger 
demand for fertilizers, together with a great décline in the price of sulphuric 
acid and a rise in the price of crude rock, induced the plaintiff to enlarge its 
capacity for producing this acid phosphate, and for extending its sale, and to 
meet this Increased capacity it ordered the maximum amount of crude rock 
admissible under the contract. It is then averred that plaintiff gave notice 
that it would be obliged to buy acid phosphate if défendant did not ship the 
crude rock as ordered, and would look to it for the différence between the 
price pald and the cost of manufacture, but that the défendant had refused 
to carry ont its agreement, elaiming that plaintiff had first breached the 
agreement by buyiug acid phosphate as aforesald. It Is further averred that 
plaintiff had bought about 3,000 tons of acidulated phosphate to supply its 
contracts for that product and to carry on Its manufacture of the complète 
fertilizer. The défendant demurred. The demurrer was sustained by Judge 
Clark, and the plaintiff has sued out this wrlt of error. 

Ernst, Cassatt & McDougall, F. C. Maury, and Thomas E. Mat- 
thews, for plaintiff in error. 

George T. Hughes and William L. Granbery, for défendant in er- 
ror. 
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Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after stating the above facts of the case, 
delivered the opinion of the court. 

The only considération upon which this contract rests is the mu- 
tual obligation to perform. It is not an agreement for the sale and 
purchase of a definite quantity of phosphate rock. But that is not 
fatal. If the agreement had been to supply to the plaintifï 1,500 
tons of rock each year, no one would question the definiteness of the 
agreement. That amount was the estimated annual consumption of 
such rock by the plaintifï under ordinary conditions. But in a par- 
ticular year it might be inore or it might be less than this estimated 
average consumption. Now, in this situation the seller, in efïect, 
says : "You say your usual consumption is 1,500 tons per year, 
but that the demand for the rock is dépendent on the demand for 
fertilizers, and that the latter demand is dépendent on agricultural 
conditions, which are variable ; that one year you may need more 
than that amount, and another less. Very well, let us contract with 
regard to this. I, too, must know something about the amount I 
may be calledupon to supply. We will fix a maximum on that side 
of 3,000 tons. You, on your part, instead of agreeing to take each 
year a definite number of tons, must agrée to take ail of your con- 
sumption of rock from me at the stipulated' price, and I will agrée to 
hold myself in readiness to furnish you ail of your rock as you may 
order same. But you must take your entire supply from me, for, if 
you are to take it only as you choose to buy from me, you may 
choose to buy none if the price goes down and a great deal if the 
price goes up." Now, such a contract would not be unilatéral. The 
plaintifï would be bound to take its entire supply from the défend- 
ant. The amount which is to be bought is made as definite as pos- 
sible under the circumstances. The quantity is to be measured by 
the requirements of the factory in a business which necessarily re- 
quires a very large amount if it shall continue to be operated in the 
future as in the past. Though the quantity to be bought and sold 
was indefinite, it was ascertainable by the terms of the agreement, 
and therefore certain. "Certum est quod certum reddi potest." A 
contract to buy ail that one shall require for one's own use in a 
particular manufacturing business is a very différent thing from a 
promise to buy ail that one may désire, or ail that one may order. 
The promise to take ail that one can consume would be broken by 
buying from another, and it is this obligation to take the entire 
supply of an established business which saves the mutual character 
of the promise. Manhattan Oil Co. v. Richardson Eubricating Co., 
51 C. C. A. 553, 113 Fed. 923; National Furnace Co. v. Keystone 
Mfg. Co., iio 111. 427; Wells V. Alexandre, 130 N. Y. 642, 29 N. E. 
142, 15 É. R. A. 218; Brawley v. U. S., 96 U. S. 168, 172, 24 h. 
Ed. 622; Staver Co. v. Park Steel Co., 43 C. C. A. 471, 104 Fed. 
200; Smith V. Morse, 20 La. Ann. 220. 

The contract, thus interpreted, is distinguishable from a class of 
cases where the agreement was held to be a mère option. Thus, 
in Railroad v. Dane, 43 N. Y. 240, an offer to receive and transport 
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railroad iron from New York to Chicago, not to exceed a certain 
number of tons, during a specified period, at a definite rate, was ac- 
cepted without any agreement to deliver any iron for transportation. 
This contract was held not to be binding on either party for want 
of mutuality. In Petroleum Co. v. Coal, Coke & Mfg. Co., 89 Tenn. 
381, 387, 18 S. W. 65, a lease was upon considération that, if the 
îessee should "deem it advisable" to test for and work mines discov- 
ered thereon, he should pay a royalty upon the output. The lease 
was held void, the Iessee not being required to make any test or 
operate any mine if discovered. In American Cotton Oil Co. v. 
Kirk, 15 C. C. A. 540, 68 Fed. 791, a contract to sell 10,000 bar- 
rels of oil at an agreed price, in such quantities per week as the 
buyer might désire, and to be paid for as delivered, was held void, 
because the buyer was held not to be under obUgation to take or re- 
çoive any particular quantity per week, or the whole in a definite 
number of weeks. In Crâne v. Crâne, 45 C. C. A. 96, 105 Fed. 869, 
a contract by a wholesale dealer to sell a retailer, during a certain 
time, at stated priées, so much lumber as the latter "should require 
for his trade," was held void for want of mutuality, as there was no 
approximation of what might be the trade of the retailer. If priées 
should go down, he would naturally make no sales at a price below 
what he was to pay ; but, if priées went up, he would be in a situation 
to drive his rivais from business by increasing his trade at the ex- 
pense of the vendor. In Davis v. Mining Co., 93 Mich. 491, 53 N. W. 
625, 24 L. R. A. 357, a contract by which the plaintifïs agreed to work 
an ore bank for $1.50 per ton of ore produced "as long as we can 
make it pay" was held void for want of mutuality and definiteness of 
terms. 

But how does the plaintifiE interpret the agreement? For two 
years it bought no rock. The third year it demands the maximum 
quantity allowable under any conditions. It excuses itself for its 
failure to take any rock in 1897 and 1898 by, in efïect, saying that "it 
was more profitable for me to stop making acid phosphate altogether, 
and to buy my supply of that product." "As I bought 'acid phos- 
phate,' and did not buy the crude rock, I did not violate my agree- 
ment with you, for my factory was during that period consuming 
no crude rock whatever." But, as illustrating the inconsistency of 
this position, the plaintiff, when it became cheaper to make than to 
buy acidulated rock, notified the défendant that if it did not supply 
its demand for crude rock it would buy acidulated rock, and hold 
défendant liable for the différence between the price paid and what 
it would cost to make it ; and the damages sued for in this case is 
the différence between the price paid for the acidulated rock and 
the cost of making same. If this resuit is possible, the opération of 
the contract is most unjust. The only "consumption" of phosphate 
rock by plaintiff's factory at the date of this contract was in the 
making of the lower form of fertilizer called "acid phosphate" or 
"acidulated phosphate." This product it made and sold as a fertilizer. 
It also used it as a base in making a higher grade of fertilizer. To 
justify the demand for 3,000 tons of crude rock in 1899 — that being 
double the average or normal demand — the plaintiffs in this déclara- 
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tion aver that when the contract was made they notified défendant 
that it expected to greatly increase its capacity for making and stor- 
ing that kind of fertilizer. 

Now, in the face of this character of opération conducted by its 
factory and the known normal "consumption" of rock in its factory, 
the plaintifï excuses its purchase of acid phosphate by, in efïect, say- 
ing, "I found it more econoinical to bûy acidulated phosphate than 
to make it, as I hâve been doing, This I did in good faith. That 
is, it was in fact more economical for me to buy than to make, and 
this good faith of mine justifies my conduct, and now, that it is more 
profitable to take the rock from you at the stipulated price, seeing 
that such rock has now doubled in price, and sulphuric acid gone 
down, than to buy the rock already acidulated, I now elect to résume 
the consumption of rock for the making of acidulated rock on as 
great a scale as my agreement with you will permit." Thus inter- 
preted, the agreement is a mère option, and utterly void. Addison 
on Contracts, § i8; Crâne v. Crâne, 45 C. C. A. 96, 105 Fed. 869; 
Amer. Cotton Oil Co. v. Kirk, 15 C. C. A. 540, 68 Fed. 791 ; The 
Chicago & Great Eastern Railway Co. v. Dane, 43 N. Y. 240; Davie 
V. Mining Co., 93 Mich. 491, 53 N. W. 625, 24 L. R. A. 357; Wells 
V. Alexandre, 130 N. Y. 642, 29 N. E. 142, 15 L. R. A. 218. 

The only considération for the promise of the défendant to sell is 
the obligation of the plaintifif to take its entire consumption of rock, 
and if the plaintifï is in fact at liberty to carry on its business by 
buying its acidulated rock when its price was less than the cost of 
making it, and thereby avoiding any actual consumption of crude 
rock, the contract is one which it may perform or net, as it pleases. 
"The mutuality of the obhgation is the very essence of ail contracts 
founded upon mutual promises. Hence it follows, observes Pothier, 
that nothing can be more contradictory to such an obligation than 
an entire liberty in either of the parties making the promise to per- 
form it or not, as he may please. An agreement giving such liberty 
would be absolutely void for want of obligation." Addison on Con- 
tracts, § 18. But we do not accept the plaintifï's interprétation of 
the agreement as correct. From ail the surrounding circumstances 
it was intended to make the amount of rock which the plaintifif was 
bound to take as defînite as possible by the statement of the average 
or normal consumption in the manner in which the factory vras oper- 
ated and by the agreement to take the entire consumption for a 
definite time at a stipulated price. Undoubtedly, there is a mar- 
gin of allowânce to be made for the contraction or expansion of the 
business incident to the varying conditions to which it is ordinarily 
subject. Thèse conditions may be said to be within the contempla- 
tion of the parties when, instead of contracting for a definite amount, 
deliverable each year, the contract was made for "ail of the consump- 
tion" of the rock during a definite period of time. This contract 
gave the plaintifï liberty to use more or less, so long as it did not 
reducè or increase its consumption beyond the requirements of the 
usual fluctuations incident to the character of manufacturing carried 
on by it. This diminution or increase according to the reasonable 
fluctuations of such a business, if the resuit of the carrying on of the 
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business with good faith in view of the obligations of the plaintiff 
to the défendant, constitutes the Umit of the Hberty allowed by the 
contract, and it is only in this respect that the question of good 
faith has any bearing upon the rights of the parties under the agree- 
ment. 

Any interprétation of the agreement which will enlarge the dis- 
crétion of the plaintifï so as to allow him to desist from carrying on 
the business substantially as it was carried on when the agreement 
was made by permitting it to substitute purchased acid phosphate 
for that of its own make, simply becanse it could temporarily be 
bought more cheaply than it could be made, would place the de- 
fendant at the mercy of the plaintifï, and convert the agreement into 
a mère option. The contract must be read in the light of the fact 
that the principal business of the plaintiff was to make "acidulatecî 
phosphate" both for sale and for mixing in combination with other 
chemicals to make another grade of fertilizer. The défendant had 
the right to believe that the plaintifï's purpose was to continue the 
making of acid phosphate and that the rock consumed in that busi- 
ness was to be ail taken from it. To say that the plaintiff was at 
liberty to desist entirely from making acidulated phosphate when- 
ever it could buy the product to meet the demands of its business 
cheaper than it could make it, and was only bound to take rock when 
it could make that grade of product cheaper than it could buy it, 
is in opposition to the plain meaning of the agreement, as well as de- 
structive of the mutuality of the contract. 

In Crâne v. Crâne, 45 C. C. A. 96, 105 Fed. 869, the contract was 
by a Wholesale dealer in lumber to supply a retailer during a certain 
time, and at a stipulated price, with so much of a certain grade of 
lumber as the purchaser "should require for his trade." This con- 
tract was held void for want of mutuality, inasmuch as it left it prac- 
tically optional with the purchaser to increase or diminish his orders 
with the rise or fall in price. The opinion of the court was by Gross- 
cup, Circuit Judge, who, after referring to such cases as National 
Furnace Co. v. Keystone Mfg. Co., i ic 111. 427, and Smith v. Morse, 
20 La. Ann. 220, and Railway Co. v. Witham, L. R. 9 C P. 16, said : 

"In ail thèse cases contracts looking towards the future, and embodying 
subject-matter necessarily Indeflnite In quantity, hâve beeu upheld; but it 
wlU be observed that, although the quantity under contract is not measured 
by any certain standard, it is capable o£ an approxlmately accurate forecast. 
The capacity of the furnace, the needs of the rallroad, or the requirements 
of the hôtel are, within certain limits, ascertainable by the vendor. He is 
thus enabled to make reasonably accurate calculation of the estent of his 
obligation. Then, too, the purchase is only an Incident of the vendee's busi- 
ness. Presumably, the business will go on irrespective of a rise or fall in the 
priées of subsidiary supplies. There thus remains to the vendee llttle or no 
temptation, on account of the rise or fall in priées, to greatly enlarge or 
diminish the quantity of his orders." 

In Wells V. Alexandre, 130 N. Y. 642, 29 N. E. 142, 15 L. R. A. 
218, the contract was to furnish ail the steamers of the defendant's 
Une with coal for a definite time at a stipulated price. Thèse steam- 
ers were at the time making regular trips between certain ports. 
Coal was delivered as needed for a part of the time, when défend- 
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ants sold and ceased to operate their steamers, and declined to receive 
eoal thereafter, although the purchaser of the steamers continued to 
operate them as before. The contract was construed as one to furnish 
ail of the coal which should be required to operate the steamers during 
the period covered by the agreement, and that the sale of the steamers 
did not operate to relieve the défendants from the obHgation to take 
the coal "which the ordinary and accustomed use of the steamers re- 
quired." 

The plaintiflf in error has cited and greatly relied upon the case 
of McKeever & Co. v. Cannonsburg Iron Co., 138 Pa. 184, 16 Atl. 
97, 20 Atl. 938. The agreement involved there was to supply an 
iron mill "with ail of the coal you will require for your mill for three 
years." The priées fixed were for three grades of coal — "forked 
coal," "run of mines," and "slack." The mill, pending this agree- 
ment, introduced natural gas, a fuel unknown when the agreement 
was made, which greatly reduced the quantity of coal required. It 
also bought a grade of coal called "nut" from another person, and 
claimed that they were liable only for the coal of the kinds specified 
actually required after the consumption of gas was begun. It was 
held that the mill was at liberty to diminish the use of coal as fuel 
by the introduction of gas, but that, as it appeared the "nut" coal 
took the place of "slack," it had no right to use it without Hability 
to the plaintifïs. The case differs in its principal point on the facts 
and circumstances from the one at bar, though in the minor question 
— ^the right to substitute one grade of coal for another — ^it quite re- 
sembles the présent case, and supports the conclusion we hâve 
reached. The opinion is, however, entitled only to that weight which 
attaches to a judgment of the Pennsylvania Suprême Court, for it is 
not supported by either argument or authority. 

2. The plaintiflf, by the facts stated on the face of the déclaration, 
shows that it committed the first substantial breach of the contract. 
Having desisted from receiving phosphate rock for a period of nearly 
two years, because it found it more profitable to buy than to make 
acidulated phosphate, it now demands damages from the défendant 
because it had to buy acidulated phosphate at a loss in conséquence 
of the refusai of the défendant to supply it with phosphate rock after 
it became more profitable to make than to buy that grade of fertilizer. 
If there is anything well settled it is that the party who commits the 
first breach of the contract cannot maintain an action against the other 
for a subséquent failure to perform. The plaintifif has not kept the 
contract, and shows no excuse for its breach. It does not, therefore, 
show any such performance on its own part as to entitle it to demand 
that the défendant shall go on and perform, or pay damages for a sub- 
séquent refusai to recognize the contract as in force. 

3. The contract was clearly an entire contract. It was for the sale 
of ail the phosphate rock which should be needed for the ordinary 
requirements of the plaintifï's factory, and was not a number of single 
contracts for the sale and delivery of definite quantities as ordered 
from time to time. The breach went to the whole of the considération. 
Cherry Valley Iron Works v. Florence Iron River Co., 64 Fed. 569,. 
12 C. C. A, 306; Monarch Cycle Co. v. Royer Wheel Co., 44 C. C. A.. 
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523, 105 Fed. 324; Norrington v. Wright, 115 U. S. 213, 6 Sup". Ct. 
12, 29 h. Ed. 366; Cattle Co. v. Martindale, 11 C. C. A. 35, 63 Fed. 
84; Cleveland Rolling Mill v. Rhodes, 121 U. S. 255, 7 Sup. Ct. 882, 
30 L. Ed. 920. We find no settled Une of décisions in either Ten- 
nessee or Ohio in conflict with the décisions cited. So, whçther the 
contract be a Tennessee or Ohio contract, and be governed by the law 
of the one state or the other, the resuit is the same, viz., the contract 
was entire, and not divisible. The Tennessee statute (section 4620, 
Shannon's Code) has no application, as it does not détermine whether 
a particular contract is entire or divisible. It only provides that suc- 
cessive actions may be brought for successive breaches of a contract 
"when ever, after the former action, a new cause of action arises there- 
from." 

4. The right of the défendant to bring an action for the breach of 
the agreement is not before us. If it were, we would hâve to deal 
with the question as to how far it would be essential to aver and show 
a readiness on its own part to comply. 

5. It is next contended that the défendant company "waived its 
right to rescind," and "is estopped to deny liability," because it did not 
refuse performance until after the plaintifï had filed its orders for 3,000 
tons of rock between January 25 and July 25, 1899. There is nothing 
in this in any view of the case. The failure of the plaintifï to order 
shipments of rock for nearly two years naturally induced the défendant 
to suppose the agreement abandoned. Flence, when plaintifï began 
to give orders again, the défendant was unable to comply, havinu, 
made no préparation to carry out the contract. But under date of 
February I7th the défendant declined to ship rock, and denied liability 
for the diflference between cost of acid phosphate rock in the market 
and its cost made from rock under the contract. Under date of March 
30th, défendant inquired upon what the mill of défendants had been 
run during its long period of inactivity in sending orders for rock. 
Plaintifï's correspondence is disingenuous in this matter. It waited 
until May 13, 1899, before answering, and then gave no information, 
referring the défendant to its statement in some earlier letter that 
"we had complied with the terms of our contract with you in every re- 
spect," and making no other explanation of its own breach. Instead 
it rapidly rushed in its orders, so that within a very short period it 
ordered 3,000 tons of rock, although its déclaration avers that for the 
previous years its consumption of phosphate rock would not hâve 
exceeded 750 tons per year if it had bought the crude rock and made 
its own acid phosphate. No intention to waive is shown, and no such 
full knowledge of the facts as would justify us in saying that it was 
bound even if the fact of waiver was made out. There are other an- 
swers to this in view of the pleadings and the attitude of the parties. 
But it is enough to say that no intent to waive is shown by the facts 
appearing in the déclaration. 

The demurrer was properly sustained, and the judgment is afHrmed. 
121 F,— 20 
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MERCeANTS* BANK OF GRENADA. MISS., V. THOMAS. 

In re WRIGHT & BBRRYHILL. 

(Circuit Court of Appeals, Flfth Circuit. March 81, 1903.) 

No. 1,221. 

1. Bakkruptct— Provablb Claims— Partnehship Notes. 

TJnder Banlirupt Act, 30 Stat. 592, S 63 [tl. S. Comp. St. 1901, p. 3447], 
providing that flxed liabllltles of a banltrupt, evldenced by a statement 
in writing, absolutely owing at tlie time of the filing of tlie pétition, may 
be proved and allowed against his estate, notes signed by a bankrupt 
firm, whlcli inçluded claims on which one of tlie partners was not pri- 
marily llable, were prima facie debts provable against the flrm. 

2. Same— Debts op Pahtnees— Paymbnt by Firm— Considération. 

Where, on the consolidation of the business of two flrms and the créa- 
tion of a new partnership, sucii partnership agreed to pay the debts of 
its Individual members to the amount of stock of goods contrlbuted to 
the flrm by each member, the mutual promises of the several partners 
and the réception of the goods contrlbuted by them to the flrm was a 
suflBcient considération for the firth's promise to pay such debts. 
8. Bamb. 

On the organization of a partnership by a consolidation of the stocks 
of two other flrms, the partnership agreed to pay the debts of the indi- 
vidual partners to the extent of goods contrlbuted by them. A settlement 
was had between the partners and plaintifC bank, to which they were 
indebted, and notes were given for an indebtedness of one of the partners 
for which the flrm was not llable. Such notes thereafter matured, as did 
another indebtedness of the flrm for overdrafts, etc., when a settlement 
was had by which new notes were given by the flrm for the entlre in- 
debtedness, including the notes of such partner, and the time of payment 
was extended, and the old notes surrendered. Held, that such extension 
of time vras a sufficlent considération to render the flrm liable for the 
prior debt of the individual partner. 

4. Bamb— Insolvhnt Partnership — Paymbnt of Individual Debts— Ckkditohs 

Entitlbd to Objbot. 

Wherè ail the creditors of a bankrupt partnership who were such at 
the time the flrm agreed to pay the individual debt of one of its partners 
in considération of an extension of time, both for the debt of such in- 
dividual partner and the debt of the flrm to the same creditor, had been 
paid In full prior to the filing of the flrm's pétition in bankruptcy, the 
firm's agreement to pay such individual debt could not be attacked by 
the trustée or other creditors oii the ground that It was a fraud on the 
flrm's creditors. 

5. Same— Attornby's Pee. 

Where .notes given by a flrm provided that if they were placed in the 
bands of âti attorney for collection t^ie makers and Indorsers agreed to 
pay the bblder an attorney f ee of 10 per cent, on the amount due, and the 
maker thereafter bçcame bankrupt, and the notes were placed in the 
hands of an attorney for collection, the attorney's fee provided was 
properly provable as a claim against the bankrupt's estate. 

Appeal from the District Court of the United States for the North- 
ern District of Mississippi. 

Bankruptcy. Contest of claim. 

The following is the évidence referred to in opinion: 

"Q. Were you never dissatisfied with the manner In which the business 
was run? A. Yes, sir. Q. Did you not frequently make eomplaints to the of- 
flcers of the Merchants' Bank? A. Yes, sir. Q. What did they tell you in 
regard to it? A. They would see Mr. BerryhlU, and get him to make out a 
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statement, and It seemed to satlsfy them ail rlght. I Inslsted that they would 
see Mr. Berryhlll, and ask him, because he kept on buying so many goods, 
and if he did not stop I thought we would be ruined. Q. This was o£ fré- 
quent occurrence with you within tlie last year of your connection with tbe 
firm of Wright & Berryhill, was It notV A. Xes, sir. * * * Q. ïhe fact 
is, you had been paying ail other creditors something, had you not? A. Yes, 
sir. Q. Then on the date of thia assignaient, on thé 4th day of June, 1901, 
ail of your indebtedness practically was paid that was then due, except the 
bank debt, was it not? A. Yes, sir; the majority of it. Q. You paid every- 
body else but the bank? A. Yes. Q. You paid ail other creditors as your 
debts fell due? A. Yes, sir. Q. Now, the considération that moved from the 
bank to you and to the flrm of Wright & Berryhill when you executed those 
notes on the 15th of January, 1901, was it not the extension of the debts then 
due to the bank? A. Yes, sir. Q. Ali the debts owing by you and by the 
flrm of Wright & Berryhill were past due on the luth of January, 1901, were 
they not? A. Yes, sir." 

W. C. McLean, for appellant. 

S. A. Morrison (Robertson Horton, on the brief), for appellee. 

Before FARDEE and SHEEBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a contest as to the validity of a 
claim against a bankrupt partnership. To make clear the questions 
involved, it is necessary to make a condensed statement of the facts. 

Berryhill Bros., a firm composed of Walter Berryhill and S. N. 
Berryhill, were engaged in mercantile business. They had a stock 
of goods worth about $3,900. W. B. T. Wright was aiso engaged 
in mercantile business. He had assets worth about $4,500. Berry- 
hill Bros, were indebted to the Merchants' Bank of Crenada, Miss., 
in the sum of about $4,300, and W. B. T. Wright was indebted to the 
bank in the sum of about $1,767.42. The Berryhills dissolved their 
partnership, S. N. Berryhill withdrawing, and Walter Berryhill as- 
suming ail the liabilities and taking ail the assets of the firm. At 
the same time, April i, 1898, W. B. T. Wright and Walter Berry- 
hill formed a partnership under the firm name of Wright & Berryhill. 
The two stocks of goods — the one formerly belonging to Wright 
and the one formerly belonging to Berryhill Bros. — were put together 
as the property of the new firm of Wright & Berryhill. It was agreed 
between the members of the new firm that they owned the partner- 
ship assets in the proportion of $3,900, contributed by Walter Berry- 
hill, to $4,500, contributed by Wright. The two debts to the Mer- 
chants' Bank remained unpaid, and constitute the beginning of the 
debt involved in this litigation. 

On April 2, 1898, the Merchants' Bank, by its cashier, J. W. Mc- 
Leod, made an agreement with W. B. T. Wright and Walter Berry- 
hill, which recited that it was the purpose of the bank to put the debts 
which Berryhill Bros, owed the bank in "proper shape to follow said 
merchandise," referring to the merchandise which Walter Berryhill 
had contributed to the firm of Wright & Berryhill, "in order that 
said bank shall not lose ail rights against the same," and reciting, 
also, that Wright was willing to exécute firm paper to the amount of 
$3,000 for the purposes aforesaid, but only on certain conditions, 
which were stated. \hç conditions were for the protection of Wright, 
making the proceeds of the merchandise which Walter Berryhill had 
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contributed to the new firm especially liable for the $3,000 note. On 
the same day another agreement was made by the same parties, which 
recited that Berryhill Bros, and Walter Berryhill had executed an- 
other note to the bank for $1,000, and that Wright had indorsed the 
same, but "only as a stimulant to and persuasion of said first-named 
parties to pay same"; it being agreed that Wright should not be 
liable on the note except in the event that when the note for $3,000, 
referred to in the first contract "is paid, if there be a surplus interest 
of Berryhill Bros, or Walter Berryhill in the business, this note for 
$1,000 is to be good to the extent of the surplus." 

The apparent purpose of the two contracts was to give the bank 
a claim on the goods once belonging to the fîrm of Berryhill Bros, 
for the debts which Berryhill Bros, and Walter Berryhill owed the 
bank. As évidence of part of the indebtedness herein referred to of 
Berryhill Bros, to the bank, Walter Berryhill on December 30, 1899, 
made two notes, each for $885, payable to the bank 12 months after 
date, and thèse notes were signed also by the firm of Wright & Berry- 
hill ; it being, however, expressly agreed that Wright should not be 
liable on the notes except in the event that when the notes for $3,000 
and $1,000 described in the two previous contracts were paid there 
should be a surplus of the interest of Walter Berryhill in the firm 
business, then thèse notes were to be "good to the extent of such 
surplus." Walter Berryhill owed thèse debts to the bank, and Wright 
was apparently, from the inception of his partnership with him, willing 
to assume them as a member of the firm to the extent of the assets 
of the firm contributed by Walter Berryhill, and to the extent of 
the interest which the latter might hâve in the firm property. 

Some payments were made on thèse notes, and they were renewed 
from time to time, interest being added. Prior to January 15, 1901, 
there had been renewals of thèse several debts by notes, ail of which 
were signed by Wright & Berryhill. During this time the firm of 
Wright & Berryhill overdrew their account at the bank to the amount 
of $4,606.86. The bank was pressing Wright & Berryhill for a settle- 
ment of thèse several claims, and on January 15, 1901, they were ail 
settled by five notes, which include ail of the debts herein .cferred 
to, for which Wright & Berryhill had signed other notes, the over- 
draft for $4,606.86, and also the two notes for $885, for which Wright 
was only liable to the extent of any surplus which might remain in 
his hands of the interest of Walter Berryhill in the partnership after 
the satisfaction of the other two notes, as shown by the agreement of 
January 2, 1900. Thèse five new notes are the ones contested in this 
case. They are each dated January 15, 1901, payable to the Mer- 
chants' Bank, and signed Wright & Berryhill, W. B. T. Wright and 
Walter Berryhill — one for $2,939.02, due February 15, 1901 ; one for 
$2,962.32, due March 15, I901 ; one for $2,987.60, due April 15, 1901 ; 
one for $3,011.89, due May 15, 1901; and one for $3,036.17, due 
June 15, 1901. On July 15, 1901, Wright & Berryhill, as a partner- 
ship, were adjudged involuntary bankrupts. On July 24, 1901, the 
five notes last above described were by the Mercljants' Bank, the ap- 
pellant, presented and duly proved as claims against the bankrupts. 

B. F. Thôinas, the appellee hère, having been appointed trustée in 
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bankruptcy of the bankrupts, filed before the référée a pétition pray- 
ing a reconsideration of the daim of the Merchants' Bank for two 
reasons : First, because the bank had received a préférence from the 
bankrupts within four months next preceding the fihng of the pétition 
in bankruptcy ; and, second, because the claim is not provable against 
Wright & Berryhill as a firm; that as to Wright the claim is without 
considération, and that Berryhill alone, if any one, is responsible on 
the claim evidenced by the notes ; and that, if the claim is allowed 
at ail, it should be allowed against Berryhill individually. The bank 
answered the pétition, denying that they received a préférence, and 
denying that the claim is not provable against the firm of Wright & 
Berryhill. The claim, as proved, including the attorney's fee em- 
braced in the iîve notes, amounted to $16,895.88. The référée reduced 
the claim by disallovi'ing the following amounts, which were embraced 
by the five notes : One thousand dollars, being the note for that 
sum referred to in the contract of April 2, 1898 ; the two notes for 
$885 each, and interest thereon, referred to in the agreement of 
January 2, 1900; and the attorney's fee provided for by the notes. 
The claim, as allowed by the référée, was for $12,134.91. 

The case went from the référée to the court of bankruptcy, both 
the Merchants' Bank and the trustée excepting to the referee's dé- 
cision. The court held that the claim was provable only for the over- 
draft $4,606.86 and an item of $741.52, which reduced the claim as 
allowed to $5,348.38, and, judgment having been entered to that ef- 
fect, the Merchants' Bank appealed to this court. 

By the terms of the bankrupt act, debts of the bankrupt may 
be proved and allowed against his estate which are iixed liabilities 
evidenced by a statement in writing absolutely owing at the time of 
the fîling of the pétition against him. 30 Stat. 562, § 63 [U. S. Comp. 
St. 1901, p. 3447]. The fîve promissory notes signed by the bankrupts 
are prima facie debts provable against them. 

There is no évidence in the case tending to show that the appellant 
received of the bankrupt any préférence within four months before 
the filing of the pétition in bankruptcy, or after the fàling of the 
pétition and before adjudication. 

The objection that the notes are without considération is equally 
untenable. When the partnership of Wright & Berryhill was formed, 
the stocks of goods held by each of them separately were merged. 
The partnership got the benefit of the stock held by each partner. 
The partners were then severally indebted to the Merchants' Bank 
for money advanced. A promise made by the firm to pay the debts 
of the individual menibefs to the amount of the stock of goods con- 
tributed to the firm by each member is sustained not onîy by the 
considération of the mutual promises of the several partners, but, 
the firm having received the goods^ it is but just that it should as- 
sume the debts contracted for money to invest in the goods by the 
partners separately. "If a partnership is formed before goods pur- 
chasccl by one of the partners are paid for, and the partners agrée that 
the new firm shall use and pay for the goods, and one of them 
gives the firm's note or acceptance to the seller in payment, this binds 
the firm. It is held to be on a perfectly good considération, and 
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it is but just that the firm should assume the debt." i Bâtes on 
Partnership, § 515, and cases there cited. 

When the five notes were made, the whole debt for which they 
were given was due, and the surrender of the notes and con- 
tracts eyidencing the debt, and the extension of the time of payment, 
is sufKcient légal considération to support the notes. It is true 
that on January 15, 1901, the firm of Wright & Berryhill were not 
bound by the two notes for $885. Although signed by the firm, by 
a collatéral agreement they were the obligations of Walter Berr}'- 
hill only. But they were due, and an agreement to extend the debt 
evidenced by them, and also the debt shown by the other notes and 
the overdraft, was a sufficient légal considération for the renewal of 
the two $885 notes, they being surrendered, and the new notes, in- 
cluding them with the other debts, being accepted in their place. By 
the settlement the firm obtained an extension of its entire debt. ïf 
the firm be considered, so far as the amount of the two $885 notes 
is concerned, as only the surety of Walter Berryhill, the contract is 
sustained by sufiScient considération to bind the firm. i Brandt on 
Suretyship, § 16. 

This disposes of the questions raised by the written objections to 
the claim filed before the référée, for the only objections made 
were that a préférence had been given and want of considération. But 
another objection is made in the briefs and argument, and no ques- 
tion is raised as to the failure to make it formally before the référée 
and in the court of bankruptcy. It is contended that the claim is 
not provable bfecause "an insolvent firm cannot assume the individual 
debts of the partners ; it is a fraud upon the firm creditors, for 
insolvent partners must be considered as holding their joint property 
for the payment of their joint creditors." It is to this point that 
counsel orl both sides hâve given most attention. If the partnership 
is solvent, ail the partners consenting, the firm assets may unquestion- 
ably be used to pay or secure the individual debt of one of the 
partners (Huiskamp v. Moline Wagon Co., 121 U. S. 310, 7 Sup. 
Ct. 899, 30 L. Ed. 971 ; Schmidlapp v. Currie, 55 Miss. 597, 30 Am. 
Rep. 530); but when the partnership is insolvent there is conflict 
in the authorities on the question as to whether the assets of the 
firm may or may not be so used (Case v. Beauregard, 99 U. S. 119, 
25 L. Ed. 370; Bank v. Durfey, 72 Miss. 971, 18 South. 456). It is 
évident, however, on principle, even where the firm is insolvent, that 
only existing creditors would hâve cause to complain, or, at least, that 
subséquent creditors could not impeach the transaction without show- 
ing the fraudulent intent of the parties. Horbach v. Hill, 112 U. S. 
144, 5 Sup. Ct. 81, 28 L. Ed. 670; Sexton v. Wheaton', 8 Wheat. 
229, 5 L. Ed. 603; Graham v. R. R., 102 U. S. 148, 26 L. Ed. 106. 
The gênerai principle hère stated is adopted by statute in Mississippi, 
for it is provided that the statutes condemning fraudulent conveyances 
(Rev. Code 1892, §§ 4226, 4227) shall not "in any case extend to 
creditors whose debts were contracted after such fraudulent act un- 
less made with intent to defraud them." Id. § 4228 ; Hilliard v. Cagle,. 
46 Miss. 309. 

The record does not clearly show the insolvency of Wright & 
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Berryhill at the time they executed certain notes assuming the in- 
dividual debts of the members of the firm, prior to the making of 
the five notes on the last settlement with the bank. But it is clearly 
shown that on and shortly before January 15, 1901, when the five 
new notes were made, the firm was insolvent. Before that date the 
firm had never assumed the two notes of Berryhill for $885 each. The 
contention is that the assumption of thèse two notes by the insolvent 
firm is fraud, as matter of law, against the creditors of the firm. 
There is no évidence in the case to show a fraudulent intent. The 
aim of the bank was to secure the payment of the claim, and the pur- 
pose of the partnership was to secure and pay it. The alleged fraud 
is that as matter of law the partnership had no right to make a 
note that would cause partnership assets to be devoted to the payment 
of the individual debt of a member of the firm. We do not under- 
stand that either the référée or the court of bankruptcy found any 
évidence of fraud in fact in the transaction. 

A partnership has the same dominion and control over its property 
that an individual has. It can sell it, mortgage it, pledge it, or give 
it away, ail the partners consenting. The partnership, ail the partners 
agreeing, may become the surety of another, or may assume the pay- 
ment of the debts of another. Ail such acts by the partnership are 
subject to investigation and cancellation by the courts, just as such 
acts of an individual may be investigated and canceled. The acts of 
either the partnership or the individual are subject to attack for fraud, 
but only by those afifected unfavorably by the acts. 

Conceding, only for the purposes of the case, that the partnership 
of Wright & Berryhill, being insolvent, had no right to assume the 
payment of Berryhill's two notes for $885 each, and that such act 
was a fraud in law on the partnership creditors, we are then met by 
the question, what is meant by its "creditors"? The creditors meant 
in the application of this principle are those afifected by the act — ^the 
creditors of the firm who held claims against it when the notes were 
given on January 15, 1901. It follows from the absolute dominion 
which the firm had over its property and its right to make contracts 
that, both partners consenting, it had the légal right, for sufficient con- 
sidération, to assume the payment of the debt of another, and that no 
one to whom the firm was not then indebted could make any objec- 
tion. There are, of course, cases in which acts may be fraudulent 
as against subséquent creditors, but theré is nothing in this case 
tending to such conclusion. Graham v. Railroad Co., supra. Only 
the creditors of the firm existing on January 15, 1901, can raise the 
question urged on our attention in this case. The trustée, of course, 
represents ail the creditors and can legally act for them. We hâve 
carefully read the record more than once, and we fail to find any 
proof that there are now any creditors of the firm who were its cred- 
itors when the five notes were given. It is true that it now appears 
that the firm was insolvent at that time. It is also shown that it 
owed debts at that time to the amount of between $3,900 and $4,000, 
besides the debts to the bank. This is shown by proof of a state- 
ment made by the firm to the bank. The same statement showed 
the firm's stock of merchandise was worth $18,000; that it had good 
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notes and accounts collectible by March ist for ahout $S,ooo. This 
évidence tends to show that the firm was amply able to discharge the 
debts of about $4,000 before the date of the bankruptcy, which oc- 
curred July 15, 1901, six months after the five notes were given for 
the debt to the bank. It appears that on June 4, 1901, the firm made 
a gênerai assignaient. The gênerai assignaient is not in évidence, 
and no évidence is ofïered as to any debt, except the bank debt, that 
was secured by it. And nowhere does the record show the existence 
of a debt, except those due to the bank, that was owing on January 
15, igoi. On the contrary, the testimony of one of the partners, 
Wright, tends to show that ail of the debts, except that to the bank, 
that were past due January 15, 1901, were paid before the fîrm be- 
came bankrupt, and that the présent debts of the firm are the debts 
to the bank and debts contracted since the making of the five notes. 
An excerpt from the évidence on this subject will be found in the 
statement. 

If it appeared from the record that the existing debts had been 
discharged with means secured by incurring the subséquent liabili- 
ties, the latter creditors would be subrogated to the rights of the 
former. Wait on Fraud. Con. § 103. But no such claim or conten- 
tion is made or proved, and there is no évidence on which to base it. 

Each one of the five notes contains an agreement that, "if this 
note is placed in the hands of an attorney for collection, the makers 
and indorsers hereof agrée to pay the holder of this note an attor- 
ney's fee of ten per cent, upon the amount due." An agreement by 
which the maker. of a promissory note or other contract binds hira- 
self to pay a reasonable attorney's fee if the contract is not performed 
according to its terms, and the other party is required to take steps 
to enforce it, has generally been held just and valid. Machine Co. v. 
Moreno (C. C.) 7 Fed. 806. It is but a reasonable stipulation for 
indemnity for expenses which the debtor may himself render neces- 
sary. Such contracts are held valid and not against public policy in 
Mississippi. Meacham v. Pinson, 60 Miss. 217; Eyrich v. Bank, 
67 Miss. 60, 6 South. 615. A promissory note providing for the pay- 
ment of attorney's fées, "if placed in the hands of an attorney for col- 
lection," involves exactly the same question, and a note containing 
a stipulation in that form was held valid in Barton v. Bank, 122 111. 
352, 13 N. E. 503. A stipulation, however, for a definite amount or 
percentage as attorney's fées in a note is not conclusive on t!-e par- 
ties. A creditor would not be permitted to make a profit to himself 
by stipulating for a larger sum or percentage than the reasonable 
attorney's fées he would hâve to pay. Munter v. Linn, 61 Ala. 492 ; 
Williams v. Flowers, 90 Ala. 136, 7 South. 439, 24 Am. St. Rep. 772. 
When, however, the amount is not obviously excessive, the stipulation 
as to the amount should govern. Dorsey v. Wolfï, 142 111. 589, 32 
N. E. 495, 18 L. R. A. 428, 34 Am. St. Rep. 99. No évidence was 
ofïered as to the value of the attorney's services, except the contract 
itself. 

There is no conflict in the évidence that thèse notes were placed 
in the hands of an attorney for collection, and that he has performed 
services in endeavoring to collect them. For such services the bank 
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became indebted to the attorney, and the purpose of the stipulation is 
to indemnify the bank against such expense. 

We are of opinion that on the record before us the five notes, 
including the attorney's fées of lo per cent., are provable claims 
against the estate of the bankrupts, and an order permitting them to 
te so proved must be entered. 

The decree of the court of bankruptcy, therefore, must be reversed. 



DENNISON MFG. CO. v. SCHAEF TAG, LABEL & BOX CO. 

(Circuit Court of Appeals, Sixth Circuit. Mardi 13, 1903.) 

I 
No. 1,139. 

1. Res Jddicata—Decrek on Dbmukrek— Matters Conclu ded. 

A decree sustaining a demurrer to a bill and dismissing the suit is an 
adjudication only as to tlie exact point raised by the pleadings and de- 
termined on the demurrer. 

2. Samb. 

A bill alleged that complainant was a manufacturer of labels, and that 
it bad adopted and used certain arbitrary numbers, running from 1001 
to 1007, as trade-marlis, on its bottle and jar labels, to identify them as 
its goods and indicate their size and shape; that défendant made and 
sold labels substantially the same, except having a blue instead of a red 
border; and that défendant had adopted and used the numbers from 
3,001 to 3,007 to designate its labels corresponding in size and shape to 
those of complainant. The bill prayed for relief on the ground of in- 
fringement of trade-mark and unfair compétition. Held, that a decree 
sustaining a demurrer to the bill, and dismissing the same for want of 
gênerai equity, was not a bar to a second suit for unfair compétition, 
on the ground that défendant was using the identical numbers used by 
complainant to designate its corresponding labels, and also that it made 
its labels with a red border, in imitation of complainant's. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

This is an appeal from a final decree sustaining a plea of res adjudicata 
interposed by the défendant to a bill in equity flled by complainant to restrain 
the infringement of an alleged trade-mark, and in the alternative to restrain 
the défendant from unfair trade. The complainant's bill, among other things, 
allèges that it for many years has been engaged in the manufacture and sale 
of labels, tags, etc.; that among the labels so made and sold in large numbers 
hâve been certain labels adapted to use upon bottles and other réceptacles, 
which hâve been designated "bottle and jar labels," one species or class of 
which bave been rectangular in shape, with red borders, and which hâve 
been and continued to be of substantially the same size and shape. In re- 
spect of its trade-mark used in connection with said bottle and jar labels, the 
bill avers: "That it manufactured its said bottle and jar labels in seven dif- 
férent sizes and shapes, arbitrarily devised or selected, and that for the pur- 
pose of distinguishing and identifying its said labels, and to differentiate the 
same from labels manufactured or to be manufactured by others, and to de- 
note the origin of the same as being your orator's manufacture, in advance 
of ail others, your orator appropriated, applied, and used certain arbitrary 
numbers, hereinafter more particularly referred to and explained, each of 
which numbers was by your orator, in advance of ail others, appropriated, 
applied, and used as a trade-mark, and each of which, long before the acts 
of the défendant hereinafter referred to, came to be and was well known 

1[ 1. See Judgment, vol. 30, Cent. Dig. § 1048. 
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in the trade and to consumers as your orator's trade-mark or désignation by 
It employed to dlstinguish and identify a label of its manufacture, and ta 
enable the identification and sale thereof as your orator's manufacture. And 
your orator further saye that before and at the time of the acts of the de- 
fendant hereinafter complained o( it was tn the exclusive possession and en- 
joyment of alî of the sald numbers by ît approprlated and used as aforesaid, 
and that each of said numbers was and had long been in use by consumers 
as a 'short trade phrase' between buyer and seller, avalled of in distlnguishing 
and identify Ing your orator's said labels and in purchasing- and selling the 
same. And your orator further says that each of the sald numbers thus by 
it appropriated, applied, and used was arbitrarily selected, and that in each 
Instance the number had no relation whatsoever to any characteristic, and 
was in no way descriptive of the label In connection with which it was used." 
The bill then allèges that amoug other trade-marljs or numbers so appro- 
priated by it for its labels haying red borders are a set or séries of seven 
sets of four figures each, viz., 7001 to 7007 Inclusive, and that each of said 
sets of figures is used to indicate a : ïéd-bordered bottle label of a particular 
size and shape of complainant's manufacture. In explanation of the mode 
of use the bill avers that "its said numbers, ail and slngular, bave been used 
and availed of In the same way from the first, each numlser havlng been 
continuously and always employed !n connection with a label having a red 
border and of a particular size and shape, and that each nUniber lias con- 
tinuously and always, in addition to givlng notice of and indieating the origin 
of the label as being your orator's manufacture, given notice of and indicaled 
the color of border, size and the shape of the label. And your orator further 
says that it is and bas long been a custom, for many years observed, for 
each manufacturer of labels like those hereinbefore mentioned, as well as 
each manufacturer of steel pens, pendis, buttons, ornamental nails, and 
other articles, which are necessarlly made in a great many différent slzes, 
shapes, and styles, to prépare and use as his trade-marlvs or désignations a 
séries of numbers or marks in the way In which your orator's said numbers 
or marks hâve been by It used as hereinbefore explained, which custom had 
Its origin in the necesslties of trade, and has been and is of essential and 
fundamental Importance, and . which has long been an established custom 
and observed In the trade to whlbh the labels of your orator and those of 
the défendant appertain. And your orator further says that the successful 
prosecution of the business of making and selling labels like those herein- 
before described is to a large extent dépendent upon the observance of the 
said eustom, and the use by each rhanufacturer, to the exclusion of others in 
the trade, of a séries of marks or numbers substantlally In the way in which 
your orator's sald numbers bave been by it used, as hereinbefore set forth." 
It is then charged that the défendant corporation is engaged in a like business, 
and knowing of the appropriation of the sald set of numbers for the purpose 
aforesaid has unlawfuUy and fraudulently "made use, in connection with the 
sale of and to dénote and designate bottle and jar labels having red borders 
and not made by or for your orator, of each and ail of your orator's numbers 
or trade-marks, and specifically in the same way that they hâve been used 
by your orator as hereinbefore set ont." It is then distinctly averred that 
the défendant has made use of each of the said séries of numbers as a 
désignation of a red-bordered label, "substantlally the same in shape and size 
as your orator's label," of the corresponding number used by your orator in 
connection with a like label. It Is charged that thèse said alleged trade- 
marks are used upon the cartons containing such labels and in a catalogue 
descriptive of same used for advertising purposes. Thls, the bill charges, is 
done with the intent "to deceive the purchasers and defraud the public and 
to Injure your orator, and that "purchasers and consumers bave been and are 
deceived and misled In buylng the labels thus sold by the défendant in the 
belief that they were and are of the manufacture of your orator." It is 
further charged "that each of the said numbers thus by the défendant applied 
upon the outside of Its packages is used as a désignation or number by the 
trade and public In buying and selling the goods." The complainant seeks 
protection agalnst the conduct of défendant, not only upon the contention that 
it has a valid trade-mark in the numbers so used as and for the purposes 
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stated, but that If the same are not to be regarded as trade-marks that "their 
use by the défendant as hereinbefore set ont is fraudulent and inéquitable, 
and eonstltutes an unfair compétition in business, wliich equity will restrain." 
"And your orator prays that it may bave the relief in the premises to which 
it is entitled, whether the said numbers are held to be trade-marks or not." 
It is further stated that the complainant "uses among other marks and num- 
bers to distinguish and Identify its labels and tags, other than 'bottle and jar 
labels,' hereinbefore referred to, and that it does not by this bill In any -wise 
waive or relinquish any cause or causes of action whatsoever, at law or 
equity, which it may hâve against this défendant by reason of any use by 
the défendant of any one or more of its marks or numbers not used in con- 
nection with bottle and jar labels." Relief in both aspects of the bill and an 
accounting is prayed. 

To this bill the défendant interposed a plea setting out the record in a 
former cause between the same parties, in the same court, and the decree 
therein, as a bar to the entire relief elaimed under this bill. 

The former record and decree relied upon as a bar consisted of a bill filed 
by this complainant in which the gênerai averments in respect of the busi- 
ness done and the trade-marks elaimed by it were, in substance, much like 
the gênerai averments of the présent bill. The spécifie infringement charged 
in the former suit was that "the défendant bas manufactured bottle and jar 
labels of seven différent sizes and shapes in every way substantially similar 
to the seven sizes and shapes of your orator's hereinbefore described. In 
connection with one of thèse seven labels, to match the label of your orator 
of corresponding size and shape, the défendant bas applied the number 
■SCOl.' Thus your orator's label of a particular size and shape, designated 
'1001,' is by the défendant reproduced and designated '3001,' and oach of the 
other six marks of your orator are Imitated in the same way, number '30O2' 
being employed to match your orator's '1002,' '3003' to match your orator's 
'1003,' '3004' to match your orator's '1004,' '3005' to match your orator's '1005,' 
'3006' to match your orator's '1000,' '3007' to match your orator's '1007,' ail 
as more fully appears by the page marked 'Defendant's Catalogue' herewith 
produced, and which page is a page taken from a catalogue by the défendant 
Ijublished and used in its business, and in connection with the sale of its 
goods to the trade and the public. Your orator charges that the défendant 
has knowingly and fraudulently arranged the said page marked 'Defendant's 
Catalogue' with full knowledge In the premises, to match the page of your 
orator's catalogue herewith produced, designated 'Complainant's Catalogue,' 
whereby your orator's good will is jeopardized, and the fraudulent sale of the 
defendant's labels as and for those of your orator, and in inéquitable compé- 
tition therewith, made possible and promoted." That bill also charged that 
actual déception had resulted, and purchasers had been misled in purchasing 
the defendant's label, supposing them to be those made and sold by the com- 
plainant. It also contained a paragraph identical in phrase with the one in 
the présent bill In respect to the complainant's adoption of many other marks 
and numbers to distinguish and Identify its bottles and jar labels, and that 
it does net waive any right or cause of action against the défendant by 
reason of any use by it of any one or more of its marks and numbers not 
used in connection with bottle and jar labels. That bill also sought relief 
in the alternative; that is, It averred that it was entitled to the exclusive 
use of said numbers as trade-marks, but to protection against their use in the 
manner used, whether trade-marks or not, as constituting unfair trade. 

To this bill the défendant demurred, as follows: "The demurrer of the 
Scharf Tag, Label & Box Company, défendant, to the bill of eomplaint of the 
above-named complainant: This défendant, by protestation, not confessing or 
acknowledging ail or any of the matters or things in the said bill of eom- 
plaint contained to be true in such manner and form as therein set forth and 
alleged, doth demur to the said bill, and for causes of demurrer showeth: (1) 
That the said complainant has not, in and by the said bill of eomplaint, made 
or stated the ownership of any valid trade-mark or any trade-mark upon 
which it is entitled to the relief prayed, or to any relief from or against this 
défendant, because of the use of the numbers referred to in the said bill of 
eomplaint. (2) This défendant for the second cause of demurrer shows that 
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the said eomplainant bas not ehown any légal or équitable title to the subject- 
matter of the printed catalogue submltted by the said bill of complaiut, and 
against the publication of which it asks relief, and that on the face of the 
bill and the catalogues submltted the said eomplainant is not entitled to the 
relief prayed or any lelief against the publication of the catalogues of this 
défendant. Wherefore, and for divers other good causes of demurrer not ap- 
pearing on the said bill, the défendant doth demur thereto, and It prays the 
judgment of this honorable court whether it shall be eompelled to make any 
further answer to the said bill, and humbly prays to be hence dismissed, witli 
its reasonable costs in this behalf sustained." It also flled an answer to the 
charges of fraudulent or unfair compétition in trade. 

The case was heard upon the demurrer, and the bill dismissed. The decree 
dismisslng the bill was in thèse words: "This cause coming on to be heard 
upon the bill of complaint of the eomplainant, and demurrer and answer ou 
the part of the défendant and arguments of counsel, and an opinion haviug 
been rendered sustaining the demurrer, and that a decree will be entered dis- 
misslng the bill, with costs, unless the eomplainant elects to amend within 
tifteen days after notice of this decree; and, the eomplainant having failed to 
amend, it is ordered, adjudged, and decreed that the demurrer be sustained; 
that the bill of complaint herein be dismissed, with costs, in accordance with 
the opinion heretofore flled in the cause." 

Archibald Cox and Charles H. MacDonald, for appellant. 
Jas. Whittemore, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, having made the foregoing statement 
of the case, deiivered the opinion of the court. 

1. The merits are not involved. The only question is upon the 
decree sustaining the plea of res adjudicata. 

2. The plea goes to the whole bill. It is consequently too broad 
if there is any relief possible under the présent bill, notwithstanding 
the thing adjudged which is pleaded in bar. 

3. For the purposes of this case we may assume the broadest claims 
made for the former adjudication, to wit, that it was adjudged that 
the eomplainant could not acquire any valid or exclusive right to the 
numbers used by it or to any such System or method of designating 
or describing the différent kinds of labels to which différent numbers 
were applied. Both the suits were decided by Judge Swan, and 
opinions were fîled in each case. In the opinion filed in the case 
at bar that learned judge, referring to what he regarded as adjudged 
in the former case, said: 

"It was held In the first case, rightly or wrongly, that the numbers used 
by eomplainant as 'short trade phrases' to designate its various labels to its 
customers, and for the latter's convenience In ordering différent sizes of 
labels by numbers instead of by measurement or lengthy description, do not 
constitnte trade-marks, and that the adoption by any other manufacturer of 
the same System of désignation of his labels was not in itself unfair compé- 
tition in trade. Whether those conclusions are sound or unsound is not the 
inquiry. If unsound, it is too la te to review them; if sound, they equally 
defeat this suit. The eomplainant took and perfected its appeal in that case, 
but upon its motion the appeal was dismissed. In the flrst suit the bill sets 
forth a séries of numerals formlng part of the same System of 'short trade 
phrases,' claiming the numerical désignation of its various labels as trade- 
marks, and the use of any of them by défendant upon its labels as an order 
or trade phrase was an invasion of complainant's property right, and, as in 
the présent bill, that claim falling, alternatively that such use per se evi- 
denced unfair compétition In trade." 
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But the infringement chargée! in the former case was not the samc 
as the infringement charged in this case. In the former case the in- 
fringement consistée! in a simulation of the pian, system, or method, 
and not an identica! use of the same spécifie numbers upon iabels of 
the same size, shape, and color. The compiaint was that the défendant 
violated the compiainant's rights in the numbers looi to 1007 by the 
use of the numbers 3001 to 3007 upon !abe!s having b!ue borders, 
but of size and shape corresponding to those of the compiainant desig- 
nated by the séries of numbers. But the former bi!l also sought reiief 
upon tlie theory that if the compiainant was not entitled to appro- 
priate the séries of numbers, claimed as an exclusive or technical 
trade-marlc, thèse numbers had acquired a secondary signification in- 
dicating origin or ownership, and that equity would protect the use 
of such numbers in such a way by a rival in trade as was calculated 
to enable a competitor to sel! its own product as and for the goods 
of the compiainant. Upon this question of unfair trade the case made 
by the former bill and the one at bar présent a totally différent 
State of facts. Thus that bill charged "that the défendant lias fraudu- 
lently and unlawfully violated and infringed your orator's rights in 
the premises by making use of palpable imitations and infringements 
of your orator's numbers, trade-marks, and désignations" ; "that de- 
fendant has knowingly made use in connection with bottle and jar 
labels by it manufactured in the exact way in which your orator has 
used the numbers aforesaid, which imitations, as applied and used 
by the défendant, hâve been calculated to mislead and promote and 
enable unfair compétition and the sale of defendant's bottle and jar 
labels as and for those of your orator's catalogue." 

Referring to this matter, Judge Swan in his opinion sustaining the 
demurrer said : 

"It is not alleged that défendant imitâtes compiainant's labels in any other 
particular than by denominating by nmnerals — other than those used by the 
compiainant — the différent sizes and colors of labels which It makes and 
sells, or that it ofCers its goods as of Dennison's manufacture. The arrange- 
ment of the illustrations of labels in the catalogues of both parties Is the 
same, but that feature of a sales catalogue is not the subject of exclusive 
use. Adams v. Heisel (0. C.) 31 Fed. 279. Neither illustrations nor arrange- 
ment suggest the Identity of Scharf's labels with Dennison's. The différences 
in color of border design and numerals are so obvious as to disprove at a 
glance anything more than a generic resemblance. Llggett and Meyrs Co. 
V. Finzer, 128 V. S. 184, 9 Sup. Ot. 60, 32 L. Ed. 395. Both catalogues are by 
référence made part of the bill, and the différences noted are further ac- 
centuated by the name of the manufacturer displayed in bold type at the 
top of those pages of the respective catalogues which depict the labels in 
controversy. If by possibility the public or the trade has been misled into 
the belief that Scharf's labels of a given numerical désignation, advertised 
and catalogued as his manufacture and of a given color and design, are Den- 
nison's, which are ordered by another numerical désignation, differ in color, 
appearance, and pattern, and are advertised, catalogued, and known to the 
trade as Dennison's, the fault is that of the public and the trade, who, in ad- 
dition to the différences noted, are apprised of the origin of the labels by the 
catalogue, the boxes, and the cartons, on each of which the manufacturer' s 
name appears. For this conséquence of the use of numerals as cipher orders 
the défendant is not responsible, Coats v. Merrick Thread Co., 149 U. S. 5G3 
[13 Sup. et. 966, 37 L. Ed. 847]." 

In the former suit the trade numbers claimed were from looi to 
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IQ07, inclusive. The défendant was not using those identical marks 
or numbers, but the numbers 3001 to 3007. There seems also to 
hâve been a différence in the color of the border of the labels upon 
which thèse différent séries of numbers were used. This Judge Swan 
notices very pointedly in his opinion quoted above. The charge hère 
is that plaintiff's identical numbers are used in connection with labels 
like those of the complainant in color, size, and shape. 

The équitable principles applicable to cases involving unfair trade 
are well settled. The diiïiculty is in their application, for it is quite 
as impossible to define unfair trade as to define fraud. It foUows, 
therefore, that very slight différence in the facts of two such cases may 
resuit in very différent décisions. 

The question as to whether the former decree is a bar to the relief 
sought under the présent bill in its aspect as a bill to restrain unfair 
trade must dépend upon the identity of the facts of the two cases. 
The res judicata relied upon arises from a decree sustaining a de- 
murrer for want of gênerai equity. There was no hearing upon any 
issue of facts. In such cases the rule is that the estoppel extends 
only to the précise point presented by the pleadings and decided by 
the ruling upon the demurrer. In Wiggins Ferry Co. v. O. & M. 
Ry., 142 U. S. 396, 410, 12 Sup. Ct. 188, 192, 35 L. Ed. 1055, it is 
said: 

"Where the judgment in the former action is upon a demurrer to the 
déclaration, the estoppel extends only to the exact point raised by the plead- 
ings as decided, and does not operate as a bar to a second suit for other 
breaches of the same covenants, although if the judgment be upon pleadings 
and proof s the estoppel extends not only to what was decided, but to ail that 
was necessarily involved in the issue." 

To the same effect are the cases of Gould v. Evansville Ry., 91 U. 
S. 526, 23 L. Ed. 416; Russell v. Place, 94 U. S. 606, 608, 24 L. Ed. 
214. 

The estoppel of the former suit so far as that bill sought relief 
upon the ground of unfair compétition extends no farther than the 
précise point raised by the facts there stated in référence to the wrong 
there charged. The plea in the présent case goes to the whole bill, 
and ail relief under it. It is therefore too broad, and the court erred 
in sustaining it. 

Decree reversed and remanded for further pleading. 

Judge DAY participated in the décision of this case. 



ALASKA COMMERCIAL CO. v. DINKBLSPIBL. 
(Circuit Court of Appeals, Ninth Circuit. February 2, 1903.) 

No. 858. 

Bailmekts— Action on Dbposit— Appbal— Prbjudicial Erhob. 

Plaintlff deposited money and gold dust with défendant In two ac- 
counts — one subject to draft, and the other as a spécial deposit. Plain- 
tiff sued to recover the value of three deposits which he alleged were 
spécial. Plaintlff Introduced three recelpts, one of which did not show 
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a spécial deposit; and défendant claimed that ail of the gold dust and 
money deposlted had been settled for, except one package, whlch It of- 
fered to deliver. Plaintiff, in order to corroborate his testlmony, oEfered 
a writing which purported to be a copy of the reeeipts made by plain- 
tiff's clerk, whicli showed that the three deposits sued for were spécial. 
This writing was objected to, and marked for identiflcation; and, though 
not introduced in évidence, the court, under the impression that it had 
been introduced, permitted plaintlfE's counsel to base an argument 
thereon, and included the writing in the papers sent out with the jury. 
Held, that the court's allowing such exhiblt to go to the jury was preju- 
dicial error. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The défendant in error brought an action against the plaintiff in error, 
alleging that between November 1, 1899, and August 1, 1900, he deposlted 
with the latter, at Nome, Alaska, gold dust and lawful money of the United 
States to the amount of $10,684.64, no part of which had been repaid, except 
$6,081.64. The answer alleged that the demand of the défendant in error 
against the plaintiff in error arose out of three several deposits of money and 
gold dust in packages deposlted with the plaintiff in error, respectively, on 
November 23, 1899, AprU 25, 1900, and May 9, 1900, for which it had issued 
to the défendant in error its reeeipts; and it alleged that at some date or 
dates between November 23, 1899, and July 27, 1900, the défendant In error 
surrendered to the plaintiff in error said reeeipts, and obtained thereon the 
said deposits. And it further alleged that the plaintiff in error still had in 
its possession one package supposed to contain gold dust of the approximate 
value of $2,340, belonging to the défendant in error, which it was ready and 
willing to surrender. The évidence on the trial showed that during the 
perlod referred to in the complaint the défendant in error made two classes 
of deposits with the plaintiff In error — deposits to be drawn upon by the 
depositor by cheek or by draft, and deposits In packages for safe-keeping. 
The défendant in error testified, In substance, that his demand against the 
plaintiff in error arose upon three deposits made for safe-keeping; that on 
November 23, 1899, he made his first deposit of that class with the plaintiff 
In error by depositing $1,665 in currency, gold dust, and gold coin, for which 
he received the receipt Exhiblt A, which reads as foUows: 

"$1,665.00. Nome City, 11—23—99. 

"A. Dinkelspiel has deposlted with the Alaska Commercial Comp: 
$240.00 in currency, 
$425.00 Gold Coin, 
61% oz. of gold dust. 
Bach In separate packages, not welghed or counted. 

"W. B. Wheaton." 

He testified further that this was a deposit for safe-keeping, althougll the 
receipt, it will be observed, does not so state. He testified that on April 25th 
he deposlted for safe-keeping with the company $2,024.75, for which Wheaton 
gave him the receipt marked "Exhiblt B," of wùich the folio wing is a copy: 

"Nome, Alaska, Api. 25, ISOO. 
"Received of A. Dinkelspiel one sack said to contain $2,024.75 at $16 per 
oz. in gold dust for safe-keeping. A. C. Co., Wheaton." 

— That on May 9, 1900, he deposlted for safe-keeping $313.25, for which he 
received the receipt Exhiblt 0, which is in form identical with Exhibit B; 
that in the meantime between January 6, 1900, and June 26, 1900, inclusive, 
he made 14 deposits with the Alaska Commercial Company, of various 
amounts, aggregating $6,681.64, for which they had given him nine reeeipts. 
acknowledging that the money had been paid in "to deposit"; and that on 
account of such deposits he had drawn out various sums at différent times, 
so that on July 21, 1900, there was due him on that account a balance of 
$2,012.64. He testified that on that date he asked the company for this bal- 
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ance, and for the gold dust which he had left with It for safe-keeping, and 
applied for two drafts on San Francisco — one for $2,000 and one for $2,003 — 
for use In his business, the drafts to be drawn on account of what he bad 
there for safe-keeplng, and tbat he dellvered hls recelpts to Mr. Wheaton, 
but di^ not recelve the drafts or any part of the money and gold dust which 
had been left for safe-keeplng; tbat Wheaton took the recelpts, and handed 
hÏHl back only a reeelpt to be signed for the balance of hls open account, 
and thereupon gave hlm the balance of $2,012.64. He testifled further that 
immediately after he received the receipt from Wheaton the latter walked 
out of the office, and dld not return, and that he waited In the office for two 
hours, Inqulring In the meantime where Wheaton was, but no one seemed to 
know, and that he never saw hlm after that. O. W. Oarlson, on behalf of 
the plalntlfl la error, testifled that he became the agent of the plaintifC in 
error on July 4, 1900; that he saw Wheaton In the office durlng the afternoon 
of July 21st, and that he left the store with hlm at about 6 o'clock on that 
afternoon, and that Wheaton never returned to the store afterwards; that 
some tlme after Wheaton's death the défendant in error told hlm that he 
had some gold sacks that he had placed with the company for safe-keeping. 
The witness answered that he would see about it, and that he then inquired 
of the bookkeeper, and found that the company held one sack (the sack of 
$2,340 gold dust ref erred to In the answer); that he showed this sack to the 
défendant in error, and the latter answered that he should bave another, 
whlch he said contained about $300, and that the défendant in error said, 
also, that he had delivered his recelpts to Mr. Wheaton in order to bave hlm 
compare the accounts; that the witness asked him why he did not get his 
recelpts back, and that he replied that Wheaton would not give them back; 
that the witness then told Mm that he could bave got them back If he had 
come to hlm— ^that the witness would bave seen that he got them back; and 
the witness testifled that he asked the défendant In error why he had not 
come to hlm durlng Mr. Wheaton's illness, that he mlght bave had an 
opportunlty to speak to Mr. Wheaton about the recelpts. None of this testl- 
mony was contradicted by the défendant In error or by any witness. 

From this statement of the f acts, It becomes apparent that one of the 
important issues of the case was whether or not the three recelpts were sur- 
rendered to the company on July 21, 1900. To sustaln hls own évidence that 
such was the case, the défendant in error produced a wrlting, known in the 
record as "Identification D," and which we will call "Exhlblt D," which 
purports to be a copy of recelpts held by him from the plalntlfï In error. 
It contalns the dates and amounts of nlne deposits of money and gold dust, 
together with the words "to deposit" set opposite each. It contains, also, the 
dates and amounts of the three recelpts for the deposit of the three packages 
in controversy in this suit, which are marked on said exhiblt "for safe- 
keeplng." This exhiblt bears date Nome, July 21, 1900. The défendant in 
error testifled that it was written on that date by hls clerk, Hugo Platt. 
It appears from the bill of exceptions that when the paper was produced 
on the trial of the cause, and the défendant in error was asked what it was, 
and by whom It was made, and from what, objection was made by counsel 
for the plalntlff In error on the ground that it was immaterial, irrelevant, 
and incompétent, and not the best testlmony, wbereupon the paper was 
marked for Identification. It does not appear from the record that it was at 
any tlme offered In évidence, or admitted in évidence, or read to the jury. 
Later, on the argument of the ci)se before the jury, it was ref erred to by 
counsel for the défendant iu error, wbereupon opposing counsel objected on 
the ground that said paper was not in évidence. The objection was over- 
ruled by the court; the court remarklng that, to the best of his recollection, 
the exhiblt had been ofCered and received in évidence without objection. 
When thé jury retired, the exhiblt was included among the papers whlch they 
took to the jury room, wbereupon counsel for the plaintifif in error again ob- 
jected upon the ground that the paper was not in évidence. The court then 
said: "My recollection of that paper was that it was marked as Identifled, 
then ofCered and received in évidence." Counsel for plaintifC In error said, 
"It was identifled. but never offered in évidence," and counsel for défendant 
In error replied, "It was an oversight if it was not ofCered in évidence." 
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Thomas & Gerstle, Charles S. Johnson, and A. J. Daly, for plaintîff 
in error. 
W. S. Goodfellow and Charles P. Eells, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned as error that the court permitted counsel for défend- 
ant in error to comment upon Exhibit D as being a part of the évi- 
dence, and to read the same to the jury, and that the court permitted 
said paper to go to the jury, and permitted the jury to consider it as 
part of the évidence in the case. It is évident from the bill of excep- 
tions that the exhibit was, by inadvertence, not ofïered or received in 
évidence, nor read to the jury. Was the ruling of the court in permit- 
ting the jury to consider it as évidence, and in permitting them to take 
it to the jury room, error for which the judgment must be reversed? 
That it was error is too clear to require discussion. But did it afïect 
a substantial right of the plaintiff in error? To answer this question, 
it becomes necessary to consider the bearing of the exhibit upon the 
issues which the jury were called upon to décide. The défendant in 
error had made two classes of deposits with the plaintifif in error: 
First, a séries of deposits to be drawn against on account ; second, 
certain deposits in packages for safe-keeping. He testified that the 
three deposits for which the action was brought were ail of the latter 
class. The receipts which were given by the agent of the plaintifif in 
error for those deposits were produced in évidence. They were found 
in the possession of the plaintifif in error, its agent having in some way 
recovered their possession. The défendant in error was the only wit- 
ness who testified as to the circumstances of their surrender. The 
plaintifif in error did not profess to know anything of the transaction, 
except that the receipts had been issued by its agent, and were found 
in its possession some time after the agent's death, and that there were 
no packages in its possession corresponding thereto. It was its con- 
tention that the packages must hâve been returned to the owner at the 
time vvhen the receipts were surrendered. The receipt which was given 
for the deposit of November 23, 1899, dififers materially in form from 
the other two. It does not, upon its face, purport to show that the de- 
posit thereby represented was a deposit for safe-keeping. One of the 
questions involved in the case, therefore, was whether that deposit was 
a deposit for safe-keeping, or a deposit to account, to be drawn against. 
If it was the latter, it had been included in the settlement of the ac- 
count, and the défendant in error could not recover for it in the présent 
action. The défendant in error testified that he wrote out the receipt 
before he made the deposit, but that the agent, when he signed it, added 
thereto the words "not weighed or counted." Thèse words appear on 
the receipt, but the défendant in error testified that before the receipt 
was signed the agent counted the currency and gold coin, and at his 
request weighed the gold dust; and the witness added, "I wished it 
weighed, as I was making the deposit." The language of the receipt 
would seem to indicate that it might hâve been a receipt for money 
121 F.— 21 
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ànd gdld dti^t deposited on^ccount, but the défendant in error testi- 
fied that it was for packages left for safe-keeping. Exhibit D tends 
to corroborate him in that respect. It contains the entry of the de- 
posit referred to in the receipt, and adds the words "for safe-keeping," 
words which are not fouhd in the receipt. The clêrk who prepared 
Exhibit D did not testify from what information or from what data he 
entered those Vifords. As Exhibit D went to the jury, it contained in- 
formation in writing tending to show that the depdsit of November 
23, 1899, was made "for safe-keeping," and was therefore not one of 
the deposits included in the settlement of July 21, 1900, when, accord- 
ing to the testimony of the défendant in error, he drew down the bal- 
ance due him on account of deposits made to account, or to be drawn 
against. The written entry, also, of the date "July 21, 1900," as 
shown on Exhibit D, tended to corroborate the testimony of the de- 
fendant in error that on that date he still had in his possession, and 
had not yet surrendered, the three receipts. In fact, his counsel, in 
addressing the jury, as it appears from the record, referred to Exhibit 
D, and argued to the jury that, the testimony of Platt and the défend- 
ant in error that they had thèse receipts in their possession on July 
21, 1900, was confirmed and corroborated by the fact that Exhibit D 
was made, which paper, he sajd, was in évidence in the case. The 
paper never having been ofïered in évidence, nor submitted to oppos- 
ing counsel for their examination, the latter had no opportunity to 
cross-examine the witness who made it concerning the data from which 
it was prepared, or other circumstances connected therewith. In view 
of ail thèse considérations, it is. impossible to escape the conclusion that 
to permit the exhibit to go to the jury as évidence was error for which 
the judgment must be reversed. We are unable to say how much the 
jury may hâve been influenced by such évidence in finding their verdict. 
It is enough to say that they may hâve been influenced by it. Bâtes 
V. Preble, 151 U. S. 149, 14 Sup. Ct. 277, 38 L. Ed. 106; Vicksburg 
& M. R. Co. V. O'Brien, 119 U. S. 99, 7 Sup. Ct. 118, 30 L. Ed. 299. 
In the case last cited, Mr. Justice Harlan, speaking for the court, said : 

"While this court wlU not disturb a Judgrtieiit for an error that did not 
operate to the substantial injury of the party against whom It was com- 
mitted, it Is well settled that a reversai wlll be directed tinless it appears, 
beyond doubt, that the error complained of did not and could not hâve preju- 
dlced the rights of the party;" citing Smlths v. Shoemalîer, 17 Wall. C.30, 639, 
21 L. Ed. 717; Deery t. Cray, 5 Wall. 795; Moores v. Nat. Bank, 104 U. S. 
625. 630, 26 L. Ed. 870; Gilmer v. Hlgley, 110 U. S. 47, 50, 3 Sup. Ct. 471, 
28 L. Ed. 62. 

The judgment is reversed, and the cause remanded for a new trial. 
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raiNTRAL TRUST CO. OF NEW YORK et al. v. WARREN. 

(Circuit Court of Appeals, Ninth Circuit February 2, 1903.) 

No. 863. 

1. StBEBT RAILUOADS — InJUBIBS— JUDQMBNTS— PrIOKITT OF I/IEN — StATUTBS — 

Application. 

Oomp. St. Mont. 1887, dlv. 5, § 707, providing that a judgment against 
"any rallway corporation" for any Injury to person or property shall 
be a lien within the county where recorded superior to the lien of any 
mortgage or trust deed on the railroad property, being a part of a statute 
which applies solely to commercial rallroads, does not apply to street 
rallroads. 
3, Samk— Incorporation. 

Comp. St. Mont. 1887, dlv. 5, c. 25, § 446, relating to the organization 
of corporations for industrial and productive purposes, and providing 
that three or more persons who may désire to form a company for the 
purpose of carrylng on any branch of business designed to aid in the 
industrial or productive interests of the country and the development 
thereof, or of any of the previously designated branches of business, may 
incorporate by filing articles, etc., authorizes the formation of a corpora- 
tion to own and operate a street railway. 

8. SaME— CORPORATE MORTGAGES— ALIENATION OP FRANCHISE. 

The exécution of a mortgage by a street railway corporation in due 
course of business, while the company •wa.s solvent, did not constltute 
a violation of Oonst Mont. art. 15, § 17, prohibiting the aliénation of any 
franchise so as to release or relieve the same or property heid îhereunder 
from any of the liabilities of the grantor incurred in the opération or 
enjoyment of the franchise, though such mortgage on the subséquent 
insolvency of the corporation might operate to prevent the payment of 
a judgment for injuries subsequently recovered. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

In the year 1901 John W. Warren, the appellee, was the plaintifC in a case 
In the district court of the First Judicial District, in the state of Montana, 
against the Helena Power & Light Company, a corporation, one of the ap- 
pellants herein, the défendant in that action, to recover the sum of $5,000 
for Personal injuries sustained by the plaintifE on the 15th day of August, 
1900, by reason of the alleged négligence of the défendant in operating one 
of its cars on a street railroad owned and operated by the défendant lu the 
City of Helena, in the state of Montana. In this action Warren recovered a 
judgment on June 4, 1901, against the Helena Power & Light Company for 
$2,500, together wlth costs amounting to $134.80. On the 15th day of Oc- 
tober, 1901, the Central Trust Company of New York, the other appellant in 
this case, instituted the présent action against the Helena Power & Light 
Company to foreclose a mortgage or deed of trust executed by the latter 
company on January 1, 1895, to secure the payment of certain coupon bonds 
issued by the company to the amount of $425,000. John W. Warren was 
made a party défendant to the suit, upon the allégation in the blU of com- 
plaint that he had or claimed to bave some interest in or lien upon the real 
property of the Helena Power & Light Company, and It was alleged that his 
claim or lien was subséquent to the lien of mortgage or deed of trust. 
Warren was served wlth a subpœna in the action, and appeared and filed 
his answer to the bill of complaint, setting up the judgment obtained by 
him against the Helena Power & Light Company in the state court, and al- 
leging that the sald company had at ail times since the Ist day of January, 
1895, and down to the time of the filing of the complaint, been engaged In 
operating Unes of street railway in and over the streets of said clty of 
Helena, in the state of Montana, and furnishing electric and gas light to the 
city of Helena and the Inhabitants thereof, the electric light being furnlshed 
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by means of wires strung through the streets of the sald city, and the gas 
by means of pipes and mains laid in tlie streets of said city, and tliat the 
Company had for sucli purpose occupled the streets ànd conducted the said 
business under franchises granted to it by the said city under authority of 
acts of the Législature of the state of Montana, and under franchises granted 
to it by virtue of the gênerai laws of that state. 

The bill of complaint was taken as confessed by the défendant the Helenà 
Power & Light Company, and upon the answer of the défendant Warren a 
motion for decree notwithstanding hls answer was made by the complalnant. 
This motion the circuit court denied, and afterwards, on the 2d day of April, 
1902, a decree was entered reëiting that on and prior to January 1, 1895, the 
Helena Power & Light Company was, and at the date of the decree still 
contiiiued to be, a corporation duly created and existing under and pursuant 
to the laws of the state of Montana; that the mortgage or deed of trust set 
forth in the bill of complaint bearing date January 1, 1895, was a valid and 
subslsting mortgage, and constituted a valid and subsisting lien on the mort- 
gaged property, premises, and franchises, subject only to the lien of the 
judgment of the défendant John W. Warren upon the real estate of the de- 
fendant the Helena Power & Light Company; that the claim of the de- 
fendant Warren was a lien upon the real property of the Helena Power & 
Light Company prior to the lien of said mortgage or deed of trust; and after 
ordering the foreclosure of said mortgage or deed of trust, and the sale of the 
property therein mentioned, it was provided in the decree that the proceeds 
of such sale, after deducting the eosts of suit and expenses of such sale, 
should be applied to the payment in full of the judgment of the défendant 
John W. Warren in the sum of $2,663.89, with Interest thereon to the date 
of payment from the date of decree at the rate of 8 per cent, per annum. 
Thereupon the appellants took the présent appeal to thls court from such 
part of said decree as adjudged that the claim of the appellee Warren was 
a prior lien to the mortgage or deed of trust, and whereby it was ordered 
that the judgment of the appellee Warren should be satisfied from the pro- 
ceeds of the foreclosure sale before the payment of the amount found due 
upon the mortgage or deed of trust. 

Butler, Notman, Joline & Mynderse and H. G. & S. H. Mcintire, for 
appellant Central Trust Co. 

H. S. Hepner, for appellant Helena Power & Light Co. 
T. J. Walsh, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

Section 707 of the fifth divfsion of the Compiled Statutes of Mon- 
tana of 1887 (section 914 of the Civil Code, approved February 19, 
1895) provides as follows : 

"A judgment against any railroad corporation for any injury to person or 
property, or for materials furnished, or work or labor donc upon any of the 
property of such corporation, shall be a lien wlthin the county where recorded 
on the property of such corporation, and such lien shall be prior and superior 
to the lien of any mortgage or trust deed provided for In thls act." 

In Massachusetts Loan & Trust Co. v. Hamilton, 32 C. C. A. 46, 
88 Fed. 588, this court had occasion to consider this statute in a sim- 
ilar case, and held that it was not applicable to corporations formed 
for the purpose of operating street railways, and that a judgment 
rendered against a street railway corporation for personal injuries 
had no priority over the existing lien of a mortgage upon the cor- 
porate property. In that case the street railway company was a cor- 
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poration organized under the laws of the state of New Jersey, while 
in the présent case the Helena Power & Light Company is a cor- 
poration organized under the laws of Montana. Does this fact make 
any différence in the application of the statute ? We think not. The 
statute in question is section 707 of an act of the territory of Montana 
entitled "An act in relation to railroads," consisting of six sections. 
This act was in force when the Helena Power & Light Company was 
incorporated prior to January i, 1895, and it is ciaimed by the appel- 
lee that the company was incorporated under this statute, and that 
the mortgage or trust deed became subject to its provisions. In 
Massachusetts Loan & Trust Co. v. Hamilton, supra, Judge Hawley, 
in delivering the opinion of this court, entered into an elaborate dis- 
cussion of the entire "act in relation to railroads," and, after care- 
fuUy considering ail its provisions and relation to other législation, 
reached the conclusion that the entire act, and each of its sections, 
was intended by the Législature to relate to the railroads of com- 
merce, and not to the street railways. We hâve carefully reviewed 
that opinion in the hght of the argument submitted by counsel with 
respect to the question now presented, and hâve reached the con- 
clusion that the opinion is a correct interprétation of the statute. 
As said by the court in that case : 

"We hâve no power to insert 'street railways' into this section of the act, 
with the knowledge we hâve that ail the other provisions of the act refer in 
clear, plain, and unequivocal terms to other kinds of railways or railroads. 
Especially is this true when we find acts passed at the same session where 
the Word 'street' is used as a prefix to the word 'railway' or 'railroads' in 
ail acts intended to apply to street railroads. It is true that the courts may 
in certain cases impute a législative intent not expressed with perfect clear- 
ness, where the words used import such intent, either necessarily or by a 
plain and manifest implication. But it would be a dangerous exercise of 
judicial authority, not to be justified by any considération, for a court to 
déclare a law by the imputation of Intent, when the words used do_^uot 
import it, either necessarily or by plain implication, and when ail the sur- 
roundings of the enactment clearly show that the construction ciaimed could 
not hâve been within the législative thought," 

' It foUows that, in our opinion, the Helena Power & Light Com- 
pany was not incorporated under this statute, and that the mortgage 
or trust deed is not subject to its provisions. We are further con- 
fîrmed in this conclusion by the fact that section 446 of chapter 25 
of division S of the Compiled Statutes of Montana of 1887 provides suf- 
ficient authority for the incorporation of this company. The title 
of the chapter is "Corporations for Industrial or Productive Pur- 
poses," and section 446 reads : 

"At any time hereafter any three or more persons who may désire to form 
a company for the purpose of carrying on any kind of manufacturing, mining. 
mechanical, or chemical business; of digging ditches, of building flumes or 
running tunnels, of purchasing, holding, developing, improving, using, leasing, 
selling, conveying or otherwise disposing of water powers and the sites 
thereof, and lands necessary or useful thercfor, or for the industries and 
habitations arising or growlng up, or to arise or grow up, in connection with 
or about the same; of purchasing, holding, laying out, platting, developing, 
leasing, selling, dealing in, conveying or otherwise using or disposing of 
townsites, or towns, or the lots, blocks, or subdivisions thereof, or lots, 
blocks, or subdivisions in any town, village, or city, or of carrying on any 
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other branch of business desigued to ald In the industrial or productive In- 
terests of the country and the development thereof, or of one or more of the 
aforesaid branches of business, may malse, sign and aclinowledge before 
some officer compétent to take acknowledgments of deeds, and file In the 
office of the clerk of the county In which the business of the company shall 
be carried on, and a dupllcate thereof In the oSlce of the secretary of the 
territory, a certlficate In wrltlng," etc. 

The remainder of the section and the following sections of the 
chapter provide for the formation of the corporation, place of busi- 
ness, officers' liability, etc. The authority of the territory to enact 
this statute was derived from section 1889 of the Revised Statutes 
of the United States, which provides that "the législative assemblies 
of the several territories shall not grant private charters or spécial 
privilèges, but they may by gênerai incorporation acts permit per- 
sons to associate themselves together as bodies corporate for mining, 
manufacturing, or other industrial pursuits. * * *" The author- 
ity to form corporations for "industrial pursuits" has been held suffi- 
cient to authorize the formation of a corporation to carry on the ex- 
press business (Wells, Fargo & Co. v. Northern Pacific Ry. Co. 
[C. C] 23 Fed. 469), and to form corporations to carry on the mer- 
cantile business (Carver Mercantile Co. v. Hulme, 7 Mont. 571, 19 
Pac. 213; Bashford-Burmister Co. v. Agua Fria Copper Co. [Ariz.] 
35 Pac. 983). The formation of a corporation for the purpose of 
owning and operating a street railway is certainly as much an in- 
dustrial pursuit as an express company or a mercantile business, 
and, more than either, is within the authority of a statute providing 
for an incorporation to carry on any "branch of business designed to 
aid in the industrial or productive interests of the country and the 
development thereof." This statute does not provide that a judg- 
ment for an injury to person or property shall be a prior and su- 
perior lien to that of a mortgage or trust deed, and, in the absence 
of such a provision, the priority does not exist under the gênerai law. 
Central Trust Co. of New York v. East Tennessee, etc., R. Co. (C. C.) 
30 Fed. 895 ; Farmers' Loan & Trust Co. v. Green Bay, etc., R. Co. 
(C. C.) 45 Fed. 664; St. Louis Trust Co. v. Riley, 16 C. C. A. 610, 
70 Fed. 32, 30 L,. R. A. 456; Farmers' Loan & Trust Co. v. North- 
ern Pacific R. Co (C. C.) 74 Fed. 431. 

It is further contended by the appellee that the priority of his judg- 
ment is secured to him under section 17 of article 15 of the Consti- 
tution of Montana. That section provides as foUows : 

"Sec. 17. The législative assembly shall not pass any law permitting the 
leasing or aliénation of any franchise so a^ to release or relieve the franchise 
or property held thereunder from any of the liabilities of the lessor or grantor 
or lessee or grantee contra cted or Incurred In the opération, use, or enjoy- 
ment of such franchise, or any of Its privilèges." 

In what respect this prohibition upon the power of the législative 
assembly has been violated by législative act is not pointed out, and 
our attention has not been called to any statute enacted by the légis- 
lative assembly which this provision of the Constitution forbids. But, 
assuming that the prohibition applies directly, without législation, 
to the leasing or aliénation of a franchise contrary to the terms of 
the prohibition, the question arises, what act in this case is claimed 
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to be prohibited by the Constitution? It must be, if anything, the 
act of releasing or relieving the franchise and the property held 
thereunder from a liability of the grantor incurred in the opération, 
use, and enjoyment of the franchise. But in what respect did the 
exécution of the mortgage or trust deed in this case release or 
relieve the grantor from such habiUty? The giving of a mortgage 
does not relieve or release the grantor or the property held there- 
under from any liability; it merely provides a security for the debt 
for which the mortgage is given, and whatever other liability there 
may be remains as before. If the value of the franchise or property 
held thereunder is sufifàcient, ail liabilities, including the mortgage 
debt, will be paid in their order, and paid in fuU. Whether any 
debt or liability will be paid dépends upon the solvency of the cor- 
poration and the value of its property, and not upon the terms 
of the conveyance to the mortgagee. There is no relieving or re- 
leasing the franchise or the property held thereunder from any H- 
ability unless the mortgagor is insolvent, or unless the mortgage is 
given in anticipation of insolvency. But no such condition of the 
mortgagor at the time the mortgage was executed is alleged or 
claimed in this case. The mortgage was given for a valuable con- 
sidération and in due course of business, and it is not alleged that 
it was given for the purpose of hindering or delaying other creditors. 
It is true it is alleged in the bill of complaint that the mortgagor is 
insolvent, but this allégation has référence to the date when the bill 
was filed, on October 15, 1901, and not to the date when the mort- 
gage was given, on January i, 1895. For ail that appears in this 
record, the mortgagor was solvent when the mortgage was given, 
and was also solvent when the appellee recovered his judgment, on 
June 4, 1901. There is, therefore, no act alleged tending to show that 
the mortgage was intended to release or relieve the franchise or 
the property held thereunder from the liability of the judgment 
obtained by the appellee, or that the enforcement of the mortgage 
lien was intended to hâve that effect. Indeed, it is clear that the 
right claimed by the appellee to hâve his judgment declared a prior 
lien to that of the mortgage is not provided for in the section of the 
Constitution under considération. The section does not deal with 
the priority of liens, but has a différent purpose, as has been deter- 
mined by the Suprême Court of California in Lee v. Southern Pa- 
cific R. R. Co., 116 Cal. 97, 100, 47 Pac. 932, 38 L. R. A. 71, 58 
Am. St. Rep. 140, where a similar provision of the Constitution of 
the State of California was under considération. 

The decree of the Circuit Court is reversed in so far as it pro- 
vides that the judgment in favor of the appellee is a lien upon the 
real property of the Helena Power & Light Company prior to the 
lien of the mortgage or deed of trust in favor of the Central Trust 
Company of New York. 
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, COLUMBIA MFG. CO. v. HASTINGS et al. 

; (Circuit Ctourt of Appeals, Seventh Circuit. May 6, 1902.) 

No. 826. 

1. Review on Appkal— Variancb— Waiver op Objection. 

The objection of variance must be made when tlie évidence Is offiered, 
and the reason of .ttie variance pointed out, so that, if it appears that a 
variance would occur, ttie plaintifE may amend tiis déclaration or bill of 
particulars; otherwise the objection is walved and cannot be raised in the 
appellate court. 

2. CONTRACT — RiGHT OP ReSCISSION — WaIVBR. 

The fact that an agent through whom orders were sent to défendant 
for its acceptance was iuterested In a flrm for which he sent in an order, if 
unknown to défendant at the tlme it accepted such order, might entitle 
it to rescind the contract withln a reasonable tlme after obtainlng knowl- 
edge of the connection; but, where it after wards fllled a portion of the 
order without any objection, it walved the rlght to object on that ground, 
and the contract became blndlng upon it. 

3. Appbai, — Retiew — Rbfusal dp Instructions Asked. 

Where the record in the appellate court falls to show that the entire 
charge given is set out in the bill of exceptions, the presumption is that 
the court gave, in substance, ail proper instructions, and that the refusai 
to give spécial instructions asked was without préjudice. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of IlHnois. 

John H. Hamline, for plaintifE in error. 
Fred W. Bentley, for défendants in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This was an action brought by the de- 
fendants in error against the plaintiff in error, engaged in the manu- 
facture of steel tubing for the making of handle bars for bicycles and 
other purposes, to recover damages for the nonfulfîllment of cer- 
tain contracts for the manufacture, sale, and delivery of steel tubing 
for the construction of handle bars. There were three counts in the 
déclaration; the first and third counts founded upon one contract 
or accepted order, dated December lo, i8g8, for iod,ooo pièces of 
tubing for the construction of 50,000 handle bars. The second 
count was upon a distinct cause of action, founded upon a second 
contract or accepted order, of December 28, 1898, for a similar 
amount of tubing. The défendants in error (plaintiflfs below) filed a 
bill of particulars, claiming damages for breach of the contracts: 
First. Damages by reason of inability to operate plaintifïs' factory 
by reason of shortage of tubing, arising from defendant's failure to 
deliver it. Second. Damages for inability to ûU orders, for a like 
reason. Thèse two grounds for damages were not pressed. Third. 
Damages on account of handle bars returned by customers, and 
rendered worthless in the market, because made of an imperfect 
gauge. Fourth. Because on account of brittle and unsuitable tubing, 

H 1. See Pleading, vol. 39, Cent. Dig. § 1438. 
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which broke in bending after being partly manufactured into bars. 
Fifth. Différence between contract price and market value of tubing 
at the time of. the failure to deliver. 

The défendant below pleaded that it did not undertake or promise 
in manner and form as the plaintiffs had complained, and on the 
' trial, after a jury had been impaneled, filed an additional plea, alleg- 
ing that the clause in the contract giving the plaintiffs the option of 
ordering tubing for 50,000 additional handle bars, specifying deliver- 
ies 30 days prior to the time shipment was required, was contrary 
to the statute of the state of Illinois made against gambling con- 
tracts. When the bill of exceptions is looked into, it is seen that 
thèse pleas are equally futile and contrary to the truth of the case 
as presented by the évidence, the charge of the court, and the finding 
of the jury. There is no déniai anywhere, by the défendant below — 
either in the pleadings or the testimony — of the alleged failure to 
deliver the goods agreed to be delivered. What the reason was, 
does not appear, except by conjecture. After the contracta were 
made, and a part of the goods delivered, the price bf steel rose very 
materially; and this was one élément, no doubt, of the damages 
found by the jury for nonfulfillment of the contracts. The undis- 
puted évidence of plaintiffs shows that the amount of tubing called 
for by the two contracts was 276,875 lineal feet, of which but 115,- 
363 feet and 11 inches were delivered, leaving the défendant in de- 
fault for the nondelivery of 161,512 feet. The évidence shows that 
the contract price was 3% cents par foot, and that during the sea- 
son and during the life of the contract the market price rose to 
4j4 cents. There were other items of damage shown by the plain- 
tiffs' évidence, equally obvions. The contracts required the tubing 
to be made of steel of a certain chemical analysis, and not too high 
in Carbon, so as to make it too brittle and unsuitable for bending into 
handle bars. The évidence of plaintiffs tended to show that 10 
per cent, of the tubing delivered was too brittle to allow of bending, 
and was worthless' for handle bars. The contracts provided, also, 
that the tubing should be of uniform gauge, suitable for handle bars, 
while the testimony showed that, in some 5,000 of the bars shipped, 
the gauge was defective, so that the stems would not fît into the 
posts of standard bicycles, and so could not be used, but had to be 
sold at department stores at a loss of from 10 to 15 cents on a 
handle bar; the damage on this account amounting to $625, at 
123^ cents a bar. Besides thèse items of damage was one for handle 
bars sold and returned as defective. Thèse items of damage, amount- 
ing, according to plaintiff's testimony, to $3,149.58, were undisputed 
by any testimony offered by défendant. The jury assessed the plain- 
tiff's damages at $2,250. The défendant denied the exécution of the 
contracts sued upon in its plea, but no évidence was offered by it 
on that subject. The contracts were in writing, and are uncon- 
tradicted by the évidence, as is also the damage for nonfulfillment. 

By its spécial plea, filed after the trial had begun, the défendant 
claimed that the contracts were gambling contracts, on account of 
the option given the plaintiffs to order an additional 50,000 of bars. 
But when the testimony contained in the bill of exceptions is looked 
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into, ît is seen how slight foundation there is for such a pîea, which 
was mainly abandoned on the hearing in this court. The order of 
the plaintiffs on défendant for handle bars of Decembev loth was as 
follows: 

"You may enter our ôrder for fifty thousand pièces of %xl8 g. handle bar 
stock; one half to be 27" long and one-half to be 28%" long. The tublng 
to be of good uniform quallty, and smooth surface, sultable for the maklng 
of handle bars and fpr spécial polishing and plating. Also flfty thousand 
pièces of %xl8, g. 6" long, sultable for handle bar stems." 

Then follow spécifications for shipment on différent days, from 
December igth to January 25th, followed by a further provision that 
spécifications for the balance of the 50,000 pièces to be given de- 
fendant on or before January 15, 1899; the extra 50,000 pièces to 
be specified for and taken during the season of 1899, or prior to 
June 15, 1899. Then follows the provifùon for an option on further 
orders, as follows : 

"We are to hâve the privilège of an option from you for not to exceed 
50,000 additlonal pièces of handle bar stock of above described quality by ex- 
erclsing sald option, and specifylng deliveries fblrty days prior to the time 
of shipments as required. Price, three and one-half cents (3% cts) pr. foot. 
Terms, net spot cash F. O. B., Niles, Ohio. Shipments to be made for us to 
your Ch,icago représentatives, F. A. Hastlngs & Co. Sald stock to be delivered 
by them to us C. O. X>." 

The évidence is uncontradicted that this optional clause was after- 
wards turned into a binding contract between the parties for the 
manufacture and delivery of the additional 50,000 bars by the de- 
fendant, and their acceptance by the plaintiffs, an order in writing 
for the same being made by the one party and accepted by the 
other. 

Entering upon the trial of the cause with such pleas as thèse, a 
gênerai déniai of the making of the agreements, against the obvious 
truth, and the claim that the agreement, if madç at ail, was a gam- 
bling contract, and with the évidence and merits of the case against 
it, it is no great wonder that the défendant should cling to every 
technical objection to defeat the plaintiff's case; and accordingly, 
upon reading the record and bill of exceptions, it is clear enough that, 
except that it was the province of the jury to assess the plaintifï's 
damages (and the trial amounted to little more than such assess- 
ment), the coUrt might hâve ordered a verdict in the plaintifï's favor. 
The finding of the jury is conclusive, unless the plaintiff in error 
has been able to mâke good some one of the several exceptions 
and assignments of error. Thèse assignments we hâve carefully and 
separately considered, and we find no substantial error in the record 
that can avail to affect the verdict of the jury, or the judgment of 
the court rendered thereon. 

One exception is to the efïect that there was a variance between 
the bill of particulars furnished and the proofs submitted, but we 
think there was no substantial variance. Besides, it does not appear 
that any objections on this ground were made on the trial, which 
would be necessary in order to make the objections available hère. 
The objection of variance must be made when the évidence is ofïered. 
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and the reason of the variance pointed out, so that, if it appears that 
a variance would occur, the party may amend his déclaration or bill 
of particulars. Swift & Co. v. Ruthowski, 182 111. 18,54 N. E. 1038; 
Swift V. Modden, 165 111. 41, 45 N. E. 979; Westville Coal Co. v. 
Schwartz, 177 111. 272, 52 N. E. 276. 

The objection made on the trial, of most apparent substance, was 
this : It appeared on cross-examination of some of the plaintiffs' wit- 
nesses that Hastings & Co., who acted for défendant in submitting 
orders to the company, and receiving the goods when shipped, and 
delivering them to plaintifïs, had some interest in the plaintiiïs com- 
pany. The fact was not pleaded, but came out in the testimony, 
and the question was fairly submitted by the court to the jury 
whether that objection had been waived by the subséquent c.onduct 
of the défendant in receiving further orders through them from the 
plaintifïs and going on with the contract. The évidence went to 
show this, and the jury must hâve so found. The court instructed 
the jury that, if they found défendant did not know of the connec- 
tion between Hastings & Co. and the Cycle Bar Company when the 
orders were accepted, it could, upon discovering the fact, rescind the 
contract, unless it subsequently approved and ratifîed it. This in- 
struction was asked by the défendant, and given by the court at its 
request. 

The court also further instructed the jury, at the request of the 
plaintifïs' counsel, that if they should fînd from the évidence that 
the défendant had no knowledge of the connection between Hast- 
ings & Co. and the Cycle Bar Company at the time the contract was 
accepted, but afterwards discovered such relation, it thereupon be- 
came the duty of the défendant to rescind the contract within a rea- 
sonable time; and if the jury found from the évidence that, after 
knowing of Hastings & Co.'s connection with the Cycle Bar Com- 
pany, the défendant recognized the contract as binding upon it, and 
acted upon the contract, it waived any objections thereto, and the 
jury should find the contract good. This instruction was objected 
to by defendant's counsel, as was each and ail of the instructions 
given at the plaintiffs' request. But it was obviously correct. The 
évidence showed that, after knowledge of Hastings & Co.'s relations 
to the parties, the défendant went on filling orders, »»d nowhere 
made any sign of a wish to rescind or abandon the contract. The 
fînding of the jury upon this, as upon ail the other issues, was in 
favor of the plaintiffs, and cannot be questioned hère, except for error 
in the record. The défendant was evidently willing that Hastings & 
Co. should continue to act in the capacity where they had been acting. 
Hastings & Co. were not acting as defendant's agents to make con- 
tracts. They could only submit orders to the défendant for its ac- 
ceptance or rejection, so that there was no great chance for fraud, 
and there was no évidence that anybody was injured by reason of their 
relation to the plaintiffs. 

Exceptions were regularly taken to each and ail of the instructions 
given to the jury by the court at the request of the plaintifïs, but we 
iind no error in thèse instructions, and think the case was fairly given 
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to the jury. Several spécial instructions, also, were asked by de- 
fendant's counsel, and refused by the court, as we think, properly, 

The first was, in substance, that no damage could be recovered 
because of the inability of the plaintiffs to furnish work for their 
employés, occasioned by the defendant's failure to deliver the ma- 
terial covered by the contract. This was refused, probably because 
ïiot applicable to the case, as no such damage was claimed on the 
trial or proven by the plaintiffs. 

Another was that the court instruct the jury that there was no 
évidence to sustain the second count of plaintiffs' déclaration, and 
the same in regard to the first count. Thèse were properly refused, 
because clearly opposed to the truth of the case ; there being évidence 
of damage under each and ail of the counts. 

Several other instructions were asked for, covering the same ques- 
tion — as that the jury should disregard ail évidence of damage by rea- 
son of the failure of défendant to deliver 50,000 pièces of material 6 
inches long, mentioned in the contract, and 100,000 pièces of handle 
bar stock called for by the contract, and 50,000 additional handle 
bars, as per spécifications for shipment on December 28, 1898; also 
to disregard ail évidence relating to breaking of handle bar stock, 
and on account of defects in handle bar stock. Thèse instructions, 
if given, would be équivalent to taking the case from the jury and di- 
recting a verdict for the défendant. Also to instruct the jury to dis- 
regard ail évidence of damage from plaintiffs having to shut down 
and ceasing to operate the factory. This last was properly refused, 
because no such damage was claimed on the trial or proven. We 
think ail of thèse instructions properly refused on their merits. But 
there is another reason, of a more technical character, why excep- 
tions to their refusai cannot avail in this court. There is nothing in 
the bill of exceptions to show that there were not other instructions 
given covering the same points. The instructions contained in the 
record, it appears, were ail spécial instructions, given at the request 
of counsel on one side or the other. But there is nothing to show 
that there were no gênerai instructions given by the court, or that 
the instructions so given were the only ones given in the case. The 
next proceeding after thèse instructions were refused was a notice 
by defendawlifc counsel for a motion for a new trial, which was over- 
ruled by the court. When the record fails to show that the entire 
charge given was set out in the bill of exceptions, the presumption 
is that the court gave in substance ail proper instructions, and charged 
the law correctly. Bennett v. Hardkrader, 158 U. S. 446, 15 Sup. 
Ct. 863, 39 L. Ed. 1046; Scaife v. Land Co., 33 C. C. A. 47, 90 Fed. 
238; Siyers v. Sternheim, 38 C. C. A. 345, 97 Fed. 625. 

There were some other exceptions taken on the trial to the admis- 
sion of évidence, which, if we do not notice in détail, it is not because 
they hâve not been fully considered by the court. The case seems 
to hâve been fairly tried, and properly submitted by the court, and 
the verdict of the jury abundantly sustained by the évidence. 

The judgment of the court below is afiiirmed. Affirmed. 
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In re KELLOGG. 
(Circuit Court of Appeals, Second Circuit March 12, 1903.) 

No. 23. 

1. BAÎfKRnPTCY— USUKY AS DEFENSE BY TRUSTEE. 

The défense of usury Is available to tlie trustée in bankruptcy against 
a mortgage given by the bankrupt, thougli the bankrupt conveyed the 
property subject to tlie mortgage, and the grantee conveyed it to the 
trustée; the conveyance by the bankrupt having been withln four months 
of bankruptcy, and void, and the trustée having repudiated the convey- 
ance, and taken possession of the property, and the conveyance by the 
grantee to the trustée having been merely a rescission by their mutual 
consent of the conveyance by the bankrupt. 

2. SaME— JORISDICTION OF BANKRUPTCY COURT. 

Under Bankr. Aet 1898, § 2, subd. 7 [U. S. Comp. St. 1901, p. 3421], glv- 
ing the bankruptcy court jurisdiction to cause the estâtes of bankrupts 
to be collected, reduced to money, and distributed, a'nd détermine con- 
troversies in relation thereto, exeept as otherwise provided, it bas juris- 
diction to détermine in summary proceedings before the référée the valid- 
ity of a mortgage on property of the bankrupt, of which the trustée bas 
obtained possession and légal title; the controversles not within the juris- 
diction of such court being vyhere the trustée brings an independent suit 
to assert title to property not in bis possession or control. 
8. Same— CONPLiCT wiTH State Jdrisdiction. 

A New York state court does not acquire jurisdiction of property of a 
bankrupt, to the exclusion of the bankruptcy court, by the filing of the 
summons, complaint, and notice of pendency of an action to foreclose a 
mortgage thereon, without service of a summons required by Code Oiv. 
Proe. N. Y. § 416, for commencement of an action before the trustée was 
appointed; the bankruptcy court having previously acquired jurisdiction 
by the filing of the pétition in bankruptcy and the appointment of a re- 
ceiver, who had qualified and taken possession of the property. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of "Mew York, in Bankruptcy. 
For opinion below, see 113 Fed. 120. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Clara E. Kellogg on June 6, 1900, 
executed a usurious mortgage for $25,000 on certain real estate to Una 
R. Goslin, who afterwards assigned the same to Sophie La Grave, 
the petitioner herein. On January 29, 1901, said Kellogg transferred 
said real estate, subject to said mortgage, to the C. E. Kellogg 
Company. On February 14, 1901, involuntary bankruptcy proceed- 
ings were begun against said Clara E. Kellogg. On March ist she 
filed a voluntary pétition in bankruptcy, and was adjudicated a bank- 
rupt, and a receiver was appointed, who immediately took actual pos- 
session of the mortgaged property; and on March 22, 1901, the 
receiver was duly made trustée. On March 20, 1901, a summons, 
complaint, and notice of pendency of a suit by pétition to foreclose 
said mortgage was filed in the office of the county clerk. On April 
2, 1901, said trustée commenced a proceeding to hâve said transfer 
to the Kellogg Company set aside as in fraud of creditors. On the 
same day the corporation rescinded said transfer on the ground 
that said daim of fraudulent transfer had been made, and said action 



334, 121 FBDBHAL RîlPpRTER. 

had been begun by the trustée, arid reconveyed said property to the 
trustée. It does not appear that the summons in the foreclosure 
suit had at that time ,l?een actually served on any défendant. There- 
after, upon due hearihg, the référée entered an order declaring said 
mortgage void on the ground of usury, and directing that said prop- 
erty be sold free and clear of incumbrances. The petitioner then 
filed a pétition to review, and the référée certified the following ques- 
tions to the District Judge : 

"First. Is the défense of usury available to a trustée in bankruptcy, as 
against an obligation of the bankrupt? 

"Second. Can the question of valldlty and amount of a mortgage lien upon 
property In the banlsrupt estate be determined in a summary proceediug bc- 
fore a référée? 

"Third. Did the Suprême Court of the state of New York acquire jurls- 
dlçtion of the property, to the exclusion of the United States District Court, 
by thé flling of the summons, complalnt, and notice of pendency of action of 
forèelosure, before the trustée was appolnted; the bankruptcy court having 
previoUsly acquired Jurlsdiction by the flllng of the pétition in bankruptcy and 
the appointment of a receiver, who had qualifled'and taken possession of the 
property prior to the commencement of said action and foreclosure? 

"Fourth. Where the mortgagor, with intent to hinder and delay her cred- 
itors, conveys the mortgaged property to a corporation participating in such 
intent, and the trustée répudiâtes such transfer on account of such fraud, 
and takes possession of the property, and by mutual consent the fraudulent 
grantee and the trustée rescind such conveyance, does the fact that the prop- 
erty upon whlch the mortgagor has an apparent lien was transferred by the 
mortgagor to the said corporation after the recording of the mortgage, and 
subject to the lien thereof, before the beglnnlng of the bankruptcy proceed- 
ings, preclude the trustée from pleading usury? 

"Flfth. Was the mortgage voId for usury, as a matter of fact?" 

The District Court afïirmed the report, décision, and order of the 
référée, and answered the first, second, fourth, and fîfth questions in 
the affirmative, and the third question in the négative ; and the peti- 
tioner now brings thèse orders and décisions, except the answer to 
the fifth question, before this court for review, and assigns the fol- 
lowing errors: 

"First. In that said court, and the judge thereof, did détermine in said 
proceedings that the défense of usury was available to this trustée in bank- 
ruptcy against the bond and mortgage held by Sophie Marchlas La Grave, the 
appellant, against said bankrupt and her property. 

"Second. In that said court determined that the question of the valldlty 
and amount of the said bond and mortgage could be determined in the sum- 
mary procéedlnglnstituted before the référée in bankruptcy herein. 

"Third. In that said court determined that the Suprême Court of the state 
of New York did not acquire exclusive jurisdictlon of the property covered 
by said mortgage by the flling of the summons, complalnt, and notice of the 
pendency of action In foreclosure before the tiustee was appointed. 

"Fourth. In that said court determined that although the property in ques- 
tion had been transferred by the bankrupt to the C. E. Kellogg Company, sub- 
ject to the lien of the said mortgage, and thereafter transferred by the said 
corporation to the trustée in bankruptcy, the défense of usury was stlU avail- 
able to said trustée." 

The fîrst assignment of error is the décision that défense of usury 
was available to the trustée. 

That a trustée who takes title solely by the opération of the bank- 
rupt law is a privy in estate with the borrower, and stands in the same 
relation to the mortgagee as the bankrupt, so far as the défense of 
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ustiry is concerned, seems to be pretty well settled. The gênerai 
rule, as stated in Knickerbocker Life Insurance Company v. Nelson, 
78 N. Y. 150, is as follows: 

"AU privies to the borxower, whether In blood, représentation, or estate, 
may, both in law and equlty, by appropriate légal and équitable défenses, 
attack or défend against contract or seeurity given by tbe borrower, which is 
tainted with usury, or on the ground of such usury, wbere such contract 
or seeurity affects the estate derived by them from the borrower." 

Under Bankr. Act, § 70a [U. S. Comp. St. 1901, p. 3451], the trustée 
is vested by opération of law with the title of the bankrupt to ail 
"powers which he [the bankrupt] might hâve exercised for his own 
benefit." The plaintiff, as trustée, stands in the shoes of the bank- 
rupt. Wheelock v. Lee, 15 Abb. Prac. (N. S.) 28; Id., 64 N. Y. 243. 
He is the légal représentative of the bankrupt. Wright v. First Nat. 
Bank, Fed. Cas. No. 18,078; Tamplin v. Wentworth, 99 Mass. 63; 
(îray v. Bennett, 3 Metc. (Mass.) 522; Moore v. Jones, 23 Vt. 739, 
Fed. Cas. No. 9,768; Tiiïany v. Boatman's Institution, 18 Wall. 390, 
21 L. Ed. 868. 

But coinisel for petitioner, in his fourth assignment of errors, relies 
on the fact that the trustée secured title by virtue of a conveyance 
from the Kellogg Company, bankrupt's grantee, to which the bank- 
rupt had previously conveyed the property subject to the lien of the 
mortgage, and contends, therefore, that the trustée cannot avail 
himself of the défense of usury, which is personal to the borrower. 
But the question certified to us for décision on this point is not one 
of "title derived solely from that of the corporation," as contended by 
counsel for the petitioner. The case is one where the mortgagor, less 
than four months prior to her bankruptcy, "with intent to delay and 
hinder her creditors, conveys the mortgaged property to a corpora- 
tion participating in such intent, and the trustée répudiâtes such trans- 
fer on account of such fraud, and takes possession of the property, 
and by mutual consent the fraudulent grantee and the trustée rescind 
such conveyance." And the question now presented is whether, in 
thèse circumstances, "the fact that the property upon which the mort- 
gagee has an apparent lien was transferred by the mortgagor to 
the said corporation, after the recording of the mortgage and subject 
to the lien thereof, before the beginning of the bankruptcy proceed- 
ings, precludes the trustée from pleading usury." The transfer was 
confessedly fraudulent on the part of grantor and grantee, and was 
made within four months of the bankruptcy, and was void. 

The second assignment of error raises the question as to the power 
of the bankruptcy court to détermine the question of the validity 
and amount of said bond and mortgage in the summary proceedings 
instituted before the référée in bankruptcy. Did the bankruptcy 
court, after having acquired actual possession and control of the prop- 
erty, hâve power to détermine the validity of the liens thereon? 
By subdivision 7, § 2, of the act [U. S. Comp. St. 1901, p. 3421], 
jurisdiction is conferred to "cause the estâtes of bankrupts to be col- 
lected, reduced to money and distributed, and détermine controversies 
in relation thereto, except as herein otherwise provided." The déci- 
sions are somewhat conflicting as to the scope of this provision, and 
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as to the power of the bankruptcy court in cases of conflicting juris- 
diclion. As Judge Wallace said in Re Baudouine, 3 Am. Bankr. Rep. 
651, loi Fed. 574: 

"The language of clause 7 would seem to be sufflciently comprehensive to 
autborlze the détermination by courts of bankruptcy of every controversy re- 
lating to the estâtes of bankrupts. • • * Nevertheless, It Is capable of a 
narrower construction, and can be read as extendliig only to controversies 
about property which actually belongs to the bankrupt's estate, or whlch 
arises striçtly in the bankruptcy proceedings, such as those in référence to 
the marshallng of assets.jor the estent and priority of conflicting liens." 

Leidigh Carriage Co. v. Stengel, 37 C. C. A. 210, 95 Fed. 637; In 
re Chambers (D. C.) 98 Fed. 865; In re Russell, 41 C. C. A. 323, 
loi Fed. 248; In re N. Y. Economical Printing Co., 49 C. C. A. 133, 
iio Fed. 514; In re Pittelkow (D. C.) 92 Fed. 901 ; In re Wells (D. 
C.) 114 Fed. 222; In re Tune (D. C.) 115 Fed. 906. 

In the considération of this question, the décision of the Suprême 
Court in Bardes v. Hawarden Bank, 178 U. S. 524, 535, 20 Sup. Ct. 
1000, 44 L,. Ed. 117s, should not be overlooked. But this case "related 
exclusively to jurisdiction of a suit by the trustée after his appoint- 
ment." Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. 
Ed. 814. And in the light of the views expressed by the Suprême 
Court in White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. 
Ed. 1183, decided the same day, and in Bryan v. Bernheimer, supra, 
and Mueller v. Nugent, 184 U. S. i, 22 Sup. Ct. 269, 46 E. Ed. 405, 
it would seem that the controversies in relation to the bankrupt 
estate, which, by reason of the limitations referred to in the clause 
"except as herein otherwise provided," do not come within the juris- 
diction of the bankruptcy courts, are those where the trustée must 
bring an independent suit to assert title to money or property not in 
the possession or control of the trustée. Thèse conclusions are in 
accord with the décisions under the former bankruptcy act. Ray 
V. Norseworthy, 23 Wall. 128, 134, 23 L. Ed. 116. 

The final question is whether the Suprême Court of the state of 
New York acquired jurisdiction of the property, to the exclusion of 
the United States District Court, by the filing of the summons, com- 
plaint, and notice of pendency of the foreclosure action, before the 
trustée was appointed; the bankruptcy court having previously ac- 
quired jurisdiction by the filing of the pétition in bankruptcy and the 
appointment of a receiver, who had qualifîed and taken possession 
of the property prior to the commencement of said action and fore- 
closure, Under the New York Code a civil action is commenced by 
the Service of a summons. Code Civ. Proc. § 416. The efïect of 
filing a notice of pendency of an action is to bmd the person whose 
conveyance or incumbrance is subsequently executed or recorded, 
by ail proceedings taken in the action after the filing of the notice, 
to the same exterit as if he was a party to the action. Section 1671. 
A court can hardly obtain jurisdiction of parties until service of some 
kind is made up.on them. The property was in the possession of the 
receiver under the bankruptcy proceedings, and so remained after the 
appointment of the receiver as trustée. The court in the foreclosure 
suit had not attempted to take possession. The adjudication was 
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équivalent to the commencement of an action and the filing of a lis 
pendens. It must be held that the bankruptcy court, upon such ac- 
quisition by the receiver of possession and undisputed légal title, 
had jurisdiction to détermine the validity of the mortgage. 

We find nothing in the opinion of the Suprême Court of the United 
States in Metcalf Bros. & Co. v. Benjamin Barker, Jr., Trustée (hand- 
ed down since the argument of this case) 23 Sup. Ct. 67, 47 h. Ed. 
, which conflicts with the conclusions above stated. 

The action of the District Court is afïïrmed. 



PATTON V. WELLS. 
(Circuit Court o( Appeals, Eighth Circuit. March 2, 1903.) 
No. 1,752. 

1. Paktnbrship— Division dp Profits— Costracts—Nodum Pactum. 

Plaintiîf alleged tbat défendant, who was the cashier of a bank of •whleli 
plaintiff was président, agreed that they should reorganize a corporation 
largely indebted to the banlî, and that they would divide the proceeds 
of the stock held by the bank as collatéral after the debt of the bank 
was reallzed from a sale thereof. Plaintiff testified that défendant stated 
to him that when the matter was fixed up. and the bank's money was 
reallzed, "if there was something of a surplus there would be a fair di- 
vision." Seld, that the promise, if made, was nudum pactum and unen- 
forceable. 

8. Same— Evidence. 

In an action by the président of a bank against the cashier to recover 
a share of profits alleged to hâve been made by the cashier in the sale 
of stock of a corporation held by the bank as collatéral security for the 
corporation's debt, after the cashier had reorganized the corporation and 
the debt to the bank had been paid, mère gênerai conversations between 
plaintiff and défendant concerning the bank's affairs, not tending to show 
that the cashier intended to eontract to divide with plaintiff any surplus 
so arising, was insufficient to show the making of a eontract to divide 
the profit. 

8. Same— Action for Sekvices— Question for Jdrt. 

Where plaintiff testified that défendant expressly promised to remuner- 
ate plaintiff for his tlme and services while he was acting as a director 
and oSicer of a bank, and that he entered upon the performance of hi? 
duties In pursuance of such promise, whether such eontract was entered 
into, and whether plaintiff rendered services in compliance therewith, was 
for the jury. 

4. Same — Complaint— Sbparate Cotjnts — Verdict — Appeal. 

Where plaintiff sued défendant in two counts, and a verdict was ren- 
dered in plaintiffi's favor, without stating on which count it was based, 
and it was subsequently determined on appeal that plaintiff was not en- 
tltled to recover on one count, and it could not be determined from the 
record ou which count the verdict was based, a judgment rendered there- 
on will be reversed. 

6. Same — Trial— Requested Instructions. 

Where, in an action for services, the court did not charge concerning 
the facts which must be proven to warrant a recovery, but simply gave 
to the jury a gênerai summary of the évidence, a request that it must 
be proven to the reasonable satisfaction of the jury, by a prépondérance 
of the évidence, that there was an express promise on defendant's part 
that, If plaintiff would act as président of the bank, défendant would 
pay him for his services In so doing, was improperly refused. 
121F.— 22 
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In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Elijah Robinson (C. G. Saunders and D. W. Stuart, on the brief), 
for plaintiff in error. 

John N. Baldwin (S. B. Wadsworth and George S. Wright, on the 
brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Lucius Wells, the défendant in error, 
brought this action against James A. Patton, the plaintiflf in error; 
his pétition containing two counts or causes of action. In the fîrst 
count he alleged, in substance, that about October i, 1896, he was 
elected président of the First National Bank of Council Bluffs, lowa, 
and that the défendant was elected its cashier at about the same 
time; that the bank held claims against the Council Blufïs Gas & 
Electric Light Company amounting in the aggregate to about $120,- 
000 ; that he had several conversations with the défendant, Patton, 
about the différent methods of collecting this claim against the afore- 
said gas and electric light company, and that by an oral agreement 
' entered into between the plaintiflf, Wells, and the défendant, Patton, 
the plaintiflf agreed to assist the défendant in the reorganization of 
the aforesaid gas and electric light company, and in the sale of a 
large block of the stock of that company which the bank held as 
collatéral; and that in and by said oral agreement the défendant 
promised to share with the plaintiflf in the profits which might be 
made in the reorganization of said company and the sale of its stock, 
after the bank had fully realized what was due to it. It was then 
averred that the reorganization of the gas and electric light company 
took place; that the défendant, Patton, has received as profits in- 
cident to the reorganization of said company and the sale of its 
stock a large amount of money, to wit, several thousand dollars, but 
that he had neglected and refused to pay a part of it to the plaintiflf 
in compliance with his agreement. The answer to this cause of action 
was a déniai of the alleged oral agreement. 

In the second count of his complaint the plaintiflf alleged that on 
or about October i, 1896, the défendant, Patton, entered into a verbal 
agreement with him whereby he promised that in considération of 
the plaintifif's becoming and acting as a director and oflficer of the 
First National Bank of Council Blufïs, lowa, he, the said Patton, 
would compensate the plaintiflf for any and ail services which he might 
render during the time that he acted as an oflficer or director of said 
bank; that the défendant was at the time the cashier of the bank, 
and a stockholder therein ; that by virtue of such contract the plain- 
tiflf became a director and président of the bank, and performed serv- 
ices as such continuously during the years 1896, 1897, and 1898, until 
the bank becâme merged with another bank at Council Bluflfs, lowa, 
knovyn a^ the Citizens' State Bank; and that the services which the 
plaintiflf performed in pursuance of said agreement were of the rea- 
sonable value of $5,000, no part of which had been paid. The de- 
fendant answered this cause of action by denying that he ever entered 
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into a coiitract with the plaintiff to compensate him for his services 
as a director or président of the aforesaid bank. 

Relative to the first cause of action, it is sufficient to say that we 
hâve examined the testimony which was adduced at the trial, and 
hâve failed to find any substantial évidence tending to establish the 
existence of such an agreement as is alleged in the first cause of ac- 
tion. We do find in the plaintifï's testimony a statement to the 
efïect that he had fréquent conversations with Patton concerning the 
progress which he was making in selling the stock of the Council 
Bluffs Gas & Electric Light Company, which was held by the bank 
as collatéral security, in which, as he says, Patton "held out the 
inducement to me that when this gas matter was fixed up, and we 
realized the bank's money, if there was something of surplus there 
Avould be a fair division." This statement, however, as detailed by 
the witness, does not disclose any considération for the promise to 
divide the surplus money which might remain after the bank's debt 
was paid, and, if regarded as a contract, it would seem to be in the 
nature of a nudum pactum. Moreover, the conversations to which 
the witness refers, in which, as he says, such an inducement was 
held out, seem to hâve been gênerai conversations between the plain- 
tifï and the défendant concerning the bank's affairs, in which both of 
the parties were more or less interested ; and it does not appear, we 
think, that the statements alluded to were made by the défendant with 
a view of entering into a contract with the plaintiff, or under cir- 
cumstances which fairly justiiied the plaintiff in supposing that the 
défendant iSntended to make a contract. Upon the whole, therefore, 
we conclude that there was no substantial évidence in the case such 
as would support a verdict in favor of the plaintifï upon the first 
cause of action, and that the trial court ought to hâve given an in- 
struction which was asked by the defendant's counsel — that under 
the pleadings and évidence the plaintifï was not entitled to recover 
upon that count. 

Respecting the second cause of action the case is différent. In 
support of this cause of action the plaintifï testified to a distinct 
promise made by the défendant that he would remunerate the plain- 
tifï for his time and services while he was acting as a director and 
ofBcer of the bank, and that he entered upon the performance of his 
duties in pursuance of such a promise. It was doubtless the province 
of the jury to détermine whether such a contract was entered into 
by the défendant, and whether the plaintifï had rendered services 
in compliancc therewith. The difïîculty with the case is that the trial 
court did not require the jury to make a separate iinding on the 
two causes of action, but submitted them together, and the jury 
returned a verdict in favor of the plaintifï, assessing his damages 
at the sum of $2,000, without stating in their verdict upon which count 
the finding was based. Besides, the trial judge gave no clear direc- 
tions to the jury concerning the facts which must be proven to the 
satisfaction of the jury to warrant a recovery upon either count of 
the pétition. The charge contained a gênerai summary of the évi- 
dence which had been adduced by the respective parties, but it con- 
tained no spécifie directions relative to the facts which must be estab- 
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lished to warrant a recovery on either cause of action. The tria! 
judge seems to hâve assumed that no directions on that point were 
necessary, and that it would suffice to recapitulate the facts that had 
been testiiied to, leaving the jurors to détermine for themselves 
whether they would warrant a recovery. The defendant's attorney 
requested the trial court to charge the jury, in substance, that, be- 
fore the plaintiff could recover on the second cause of action, "it 
must be proven to the reasonable satisfaction of the jury, by a pré- 
pondérance of the évidence, that there was an express promise on 
the part of the défendant that, if plaintifï would act as président of 
said bank, défendant would pay him for his services in so doing." 
This, in our judgment, was a proper instruction, which, in view of ail 
of the circumstances of the case, ought to hâve been given. As it 
was not given, and no équivalent direction was contained in the 
court's charge, the failure to give it cannot be regarded otherwise 
than as a réversible error. Moreover, upon this record we cannot 
tell whether the finding of the jury was based upon the fîrst count 
of the complaint, which was not supported by any substantial testi- 
mony, or whether it was based upon the second count. 

Upon the whole, we comclude that the judgment ought to be 
reversed, and the cause remanded for a new trial, and it is so ordered. 



CLAEKE et al. v. SHIRK. 
(Circuit Court of Appeals, Seventli Circuit. October 7, 1902.) 

No. 877. 

1. Vbndor and Pdechaser— Construction op Contract. 

A contract for the sale of a lot reclted that the considération was $40,- 
000, to be paid when the deed was made. It further provided that the 
vendor should take a lease of the property for 9i> years, at au annual 
rental of $6,000, and should erect thereon a building of a certain size 
and character; that on the completion of the building free from liens 
the purehaser should pay to lessee a sum which, together with partial 
payments to be made as the work progressed, should make $60,000 ad- 
ditional, which should be eonsidered an additional considération fur the 
land because of the érection of the building, and the assurance that the 
property so improved would be adéquate security for the rental; and that 
If it was not erected the purehaser should be under no obligation to pay 
more than the $40,000. The conveyance was made, the considération 
paid, and the lease executed; but after commencing the building the 
lessee died, the work was abandoned, and the lease forfeited by the les- 
sor. Beld, that the contract was not ambiguous, and that the heirs 
of the vendor were not entitled to recover thereunder the $60,000 as a part 
of the original considération for the land. 

2. Equity Jurisdiotion— Adéquate Rbmedt at Law— Construction op Con- 

tract. 

A court of equity is without jurisdiction of a suit to construe a written 
contract and recover damages for its breach, where neîther fraud nor 
mlstake is alleged nor a reformation prayed for. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This suit is in equity and its purpose is to obtaln construction of a contract 
in writing for the sale of certain real estate in Chicago, and to recover money 
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as a balance due on the purchase price. The contract was made between 
the intestate Clarke and Elbert W. Shirk, the appellee, in March, 1891. The 
bill daims that the terms of the contract are uncertain, indeanite, and am- 
blguous, and the court is aslsed to construe the contract so that Its real mean- 
ing shall be that the considération to be paid is §100,000, instead of $40,000, 
and that the balance of $60,000 was by the contract to be held by Shirk as 
a penalty to secure the érection of the building named in the contract and 
the payment of any damages that appellee might sustain by reason of Olarke's 
default in constructlng the building. 

ïhe record shows that Clarke, being the owner of property at 333 Michigan 
avenue, on the 28th day of May, 1891, entered into a contract of sale with ap- 
pellee, which is set out in full in the bill. It provides that Clarke shall fur- 
nish appellee with an abstract of title, and, if on examination the title is 
found merchantable, Clarke will convey tlie lands to appellee by warranty 
deed on payment of $40,000, which sum the contract states shall be in full 
payment for the property. It also provides that the appellee shall make, and 
Clarke shall take, a 99-year lease of the property at an annual rental of $6,000, 
which lease was to be executed contemporaneously with the conveyance of 
the property and the payment of the purchase price of $40,000. The contract 
further provides as follows: 

"Said party of the first part [appellee] further agrées that if and when. 
within the time limited in said lease, which shall be before January 1, 1892, 
flve stories of the building provided for in said lease, shall be erected and com- 
pleted as far as it is possible to complète the same prier to the roof belng 
on, and if and when ail material and labor used and employed in said build- 
ing up to that time is fuUy paid for so that the same shall be free from ail 
liens and daims, he will pay to the said party of the second part, in further 
considération for the conveyance aforesaid, the sum of $15,000 in cash; and 
if and when the roof is on said building and ail material and labor up to that 
point paid for, so that the same shall be absolutely free and clear of ail liens 
and claims of every kind whatsoever, he will pay to said party of the second 
part the further sum of $10,000; and if and when, within the time limited 
in said lease, the plastering in said building Is entirely completed and paid for, 
so that the same shall be free from ail liens and claims, he will pay to the 
said party of the second part the further sum of $10,000; and if and when the 
building speeified in said lease shall be, within the time therein mentioned, 
entirely constructed and completed and ready for occupancy and entirely 
paid for, so that the same shall be absolutely free and clear of ail liens and 
claims of every kind whatsoever, he will pay in addition to the aforesaid 
sums and as further considération for the conveyance aforesaid, the sum 
of $25,000 in cash. Said party of the first part shall not, however, be re- 
quired to pay the aforesaid sum of $15,000 until he shall be furnished with 
a eertificate of such architect as shall be agreed upon, certifying that five 
stories of said building hâve been erected and that ail materials and labor 
used in said building up to that point bave been paid for as hereinabove 
stated; nor shall said party of the first part be required to pay the said sum 
of $10,000 until a eertificate shall be furnished by said architect certifying 
that the roof of said building is entirely completed and paid for; nor shall 
said party of the first part be required to pay the said sum of $10,000 until 
said architect shall fumish him with a eertificate, certifying that the roof 
is on said building and that ail material and labor used in said building up 
to that point has been paid for; nor shall said party of the first part be re- 
quired to pay the said sum of $25,000 until said architect shall furnish him 
with a eertificate, certifying to the complète construction of said building in 
accordance with the terms and conditions of said lease, and that the same 
is ready for occupancy and entirely paid for and free and clear of ail claims 
and liens as hereinbefore stated, and that the fées and charges of said archi- 
tect hâve been paid. 

"Said ninety-nine year lease shall provide for the érection by said party 
of the second part of a thoroughly fireproof apartment or flat building, 
■which building shall cover the entire width of the front of said lot and shall 
not be less than eighty-five feet in depth. Said building shall be constructed 
of Steel, brick, terra cotta and granité." 
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"The principal cause movlng sald party of the flrst part to purchase the 
aforesald land, is the exécution of the aforesaid lease and the expectation that 
the building therein specifled will be fuUy erected and completed in ^onformity 
with the terms and conditions of said lease, so that the same will be a sub- 
stantial and adéquate security for the payment of the rent therein specifled 
and the performance of the other conditions in said lease contained on the 
part of said lessee; and it is expressly understood and agreed that the sald 
sum of $40,000 which is to be paid by the said party of the flrst part upon 
the dellvery to him of the deed of sald real estate, is and shall be in fuU 
payment and satisfaction of the whole purchase price of said land, and that 
the payment of the said additional sums of $15,000, $10,000. $10,000 and $25,- 
000 are to be made by said party of the flrst part only if and when sald 
party of the second part shall become entltled thereto by the érection and con- 
struction by said lessee of the building specifled in sald lease and at the re- 
spective times hereinbefore in that behalf stated; and that in such case the 
aforesaid sums are to be taken and considered as additional considération 
for the sald land because of the érection and construction of the sald build- 
ing in accordance with the terms and provisions of sald lease, and for no 
other reason; and that unless sald party of the second part shall become en- 
tltled to the payment of sald sums respectlvely as aforesaid the sald party of 
the flrst part shall be under no obligation of any klnd to make any further or 
other payment or considération for the said land except the said sum of 
$40,000." 

It is then alleged that the tltle was examined and found merchantable, and 
the property was conveyed by Clarke and wife to appellee, and that the 
considération of $40,000 named in the contract was paid, though the consid- 
ération named in the deed was $100,000. 

It is also alleged that the lease was executed by the parties, and that 
shortly thereafter Clarke caused plans and spécifications to be made, and en- 
tered upon the construction of the building provided for in the lease and 
contract; and that the building was begun about September 1, 1891, but that 
shortly afterwards Clarke died intestate, and that on the 2d day of Novem- 
ber following hls wldow, Blizabeth Clarke, one of the complalnants, was ap- 
pointed adminlstratrix by the probate court of Cook county, and she as ad- 
ministratrix, and the other complalnants as helrs, of Clarke, prosecuted the 
work untll about January 1, 1892, when they permanently abandoned the 
enterprlse on account of the flnaneial condition of the estate and certain al- 
leged disputes about the plans and speclflcations. 

It Is then alleged that when the work was abandoned Clarke's estate had be- 
come involved in llabilities on contracts for work and materials to an amount 
exceedlng $40,000. It is also alleged that about July 1, 1892, appellee served no- 
tices upon appellants of an intention to forfelt the lease because of their 
f allure to construct the building; and that he dld afterwards, in pursuance 
of the provisions of the lease, déclare such forfeiture and take possession of 
the property. 

It is then alleged that at the time of the exécution of the contract It was 
understood and agreed between the parties that the purchase prlce to be paid 
for the land was to be $100,000, and that It was reasonably worth that sum. 
There is no charge in the blU of fraud or mistake. The court is slmply asked 
to construe the contract, the clalm of complalnants being "that the terms, 
stipulations, and conditions in said contract are uncertain, indefinite, and am- 
biguous; and that more particularly the terms, stipulations, and conditions 
with référence to the payment of said $100,000 by sald Shirk for the agreed 
purchase price of said premises are vague, uncertain, indefinite, and am- 
blguous in their meaning." The complalnants claim that the true meaning 
of the contract Is that the considération to be paid by the défendant (ap- 
pellee) for the conveyance of the land was $100,000, and that the $60.000, bal- 
ance of purchase money, was the money of Clarke, held by défendant as a 
penalty to secure the érection of the building and the payment of any dam- 
ages that he mlght sustain for any defect in Its érection; that he has not 
sustalned any substantlal damage by the failure of complalnants to erect 
the building, but if he has they are ready to pay them. By the prayer for 
relief the court is asked to decree that the purchase price agreed to be paid 
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was $100,000; that the $60,000 Is the property of the complainants, and held 
by the défendant as a penalty, as before stated. A gênerai demurrer to the 
bill was sustained by the court below, and a decree rendered dismissing the 
blU, from whlch decree the appeal is taken. 

John W. Walsh, for appellants. 
Frédéric Ullmann, for appellee. 

Before JENKINS and BAKER, Circuit Judges, and BUNN, Dis- 
trict Judge. 

Upon this statement of the case, BUNN, District Judge, delivered 
the opinion of the court. 

The décision of the Circuit Court was correct, and must be affirmed. 
There is no allégation of fraud or mistake, and the suit is not brought 
to reform the contract. The gravamen of the complaint is the al- 
leged vagueness, uncertainty, and ambiguity of the contract, and the 
court is asked to construe it according to the interprétation put upon 
it by the appellants, and assess damages against the appellee. But 
the court is of opinion that there is no uncertainty or vagueness or 
ambiguity in the contract; that it speaks for itself, and does not 
need a bill in equity to construe it. Indeed, the contract, which 
was in writing, seems to be as plain as language can make it. By 
its terms the contract price of the land was $40,000. The parties put 
that construction upon it when the conveyance was made and the 
$40,000 paid. If a building was built by Clarke according to certain 
plans and spécifications, $60,000 in addition to the $40,000 was to 
be paid. But the building was never erected, and so by the terms 
of the contract the $60,000 never became due or payable. 

It is alleged that the land was worth more than the agreed price 
of $40,000, but that is not a material allégation. That was a matter 
for the parties to settle, and which they did settle between them- 
selves. The court cannot change the contract or make a new one 
for the parties. 

Nor do we think the bill makes a case for équitable jurisdiction. 
If the contract needed the aid of a court to construe it, a court of law 
is as compétent to do that as a court of equity, and in some respects 
is better adapted to assess the damages which the appellants seek to 
recover. 

The decree of the court below is affirmed. 



OWYHEE LAND & 1ER. CO. v. TAUTPHAS. 

(Circuit Court of Appeals, Ninth Circuit. E'ebruary 24, 1903.) 

No. 883. 

FoBEiGN Corporations— CoNTRACTs — Président— Aothority — Evidence. 
Where a corporation executed a certlfleate under seal which reclted 
that P., who signed the same as président, was the président of such 
corporation, and that the certlfleate appointed certain persons In another 
State as the corporatlon's agents on whom proeess might be served, as 
required by the laws of such state, such certlfleate was admissible as 



344 121 FEDERAL REPORTER. 

evldenpe that P., who slgned the contract on behalf of the corporation, 
was in fact fts président. 
2. Samb. 

In an action on a contract with a foreign corporation, évidence that 
plaintiff had been requested to go to the corporation's office, and there 
attended a meeting of the board of directors, which was held in the 
office of the person who signed the contract as président of the corpora- 
tion, which was in connection with the corporation's office, was ad- 
missible. 

8. Samk— Validity of Contract— Estoppel to Dent. 

Where a corporation accepted the beneflt of a contract executed by 
its président in Its behalf, and repeatedly recognized the contract by 
payment of a large part of the considération, It could not question tbe 
validity of the contract after full performance by the other party thereto. 

4 Same. 

In an action on a contract with a foreign corporation for tbe construc- 
tion of an irrigation canal, évidence as to what occurred at a meeting 
held in the office of the alleged président, adjoining the office of the 
company, attended by persons purporting to be directors of the eompany, 
and letters purporting to be written at the company's office, and signed 
by persons transactlng Its business there, and in control of Us funds, was 
admissible. 

In Erf or to the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

Wyman &. Wyman, for plaintiff in error. 

Hawley & Puckett and E. M. Wolfe, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. There is no merit in this appeal. The 
action was brought to recover a balance alleged to be due from the 
défendant below (plaintiff in error hère) on a written contract alleged 
by the plaintiff below to hâve been entered into between him and 
the défendant for the construction by the plaintiff for the défendant 
of a certain canal in Owyhee county, Idaho, for which the défendant 
agreed to pay the plaintiff $150,000, of which sum three-fourths, or 
$112,500, was to be in lawful money of the United States, and one- 
fourth, or $37,500, in the bonds of the company at par, with accrued 
interest. It is not disputed that the plaintif! fully performed his con- 
tract, and that from time to time during the progress of the work 
the défendant company delivered to the plaintifï ail of the bonds and 
paid him ail of the money stipulated to be paid, except $40,831. Not- 
withstanding thèse facts, wlàich were expressly found by the court 
below (before which the case was, by the stipulation of the respective 
parties, tried without a jury), the plaintiff in error insists that no 
compétent authority was shown for the exécution of the contract on 
the part of the company, and therefore that there can be no recovery 
upon the complaint upon which the action is based. The answer hav- 
ing put in issue the averment in respect to the making of the contract, 
the plaintiff on the trial put in évidence the written contract, signed 
by thé plaintiff as contractor, and, on the part of the défendant com- 
pany, "Owyhee Land and Irrigation Company, by Whipple V. Phil- 
lips, Président," and witnessed by "Charles L. King and Andrew J. 
Wiley." There was a written modification indorsed on the contract, 
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similarly signed, and witnessed by "Edwin E. Phillips, witness for 
Whipple V. Phillips." 

The biU of exceptions recites: 

"The plalntiff, to maintain the Issues on his part, introduced évidence 
showing that he had entered into the contraet in question with W. V. 
Phillips at Grand View, Idaho; that Phillips claimed to be the président of 
the défendant corporation; that no resolution, or other action of either the 
lioard of directors or of the stockholders of the défendant, authorizing the 
contraet in any way, was made or had, but évidence was admitted showing 
the contraet, and the work under it, to hâve been within the knowledge and 
with the consent of certain persons whom the plaintifC claimed to be officers 
of the défendant, and members of its board of directors. 

"And the plaintiff, further to maintain the issues on his part, offered in 
évidence a certified copy of the appointment of Wiley and Wing as agents 
upon whom service of process may be had under the provisions of the Con- 
stitution and statutes of Idaho, which said certificate bears the signature 
'W. V. Phillips,* as président, and a seal purporting to be the seal of the de- 
fendant. They were offered for the purpose of proving that said Phillips 
was président of the défendant corporation. 

"To the introduction of each of thèse instruments the défendant objected 
•on the ground that each is incompétent for the purpose offered, and as not 
being the best évidence. Défendant claimed the best évidence to be the 
minutes of the board of directors and of the stockholders' meetings, and 
called for the same. But the objections were overruled, and to each of said 
rulings the défendant excepted for the reasons aforesaid. Whereupon the 
certificates were read in évidence. The material parts thereof are as follows: 

" 'Exhibit A. 

" 'Know ail men by thèse présents, that the Owyhee Land and Irrigation 
Company, a corporation organized and exlsting under the laws of the state 
of Rhode Island, does hereby, in pursuance of the laws of the state of Idaho, 
make this certificate, and does hereby designate Owyhee county in the state 
of Idaho as the county in which the principal place of business of said cor- 
poration in the said state of Idaho shall be conducted, and does hereby 
designate Charles L. Wing, residing at Grand View in said Owyhee county, 
as the authorized agent of said corporation in said state of Idaho, on whon; 
process issued by authority of or under any law of the state of Idaho may b« 
served under article XI, section 10, of the Constitution of the state of Idaho 

" 'In witness whereof, the said Owyhee Land and Irrigation Company has 
caused this certificate and acceptance to be executed and acknowledged and 
delivered in the name and on its behalf by its président, and to be attested 
by its secretary, and hâve caused its corporate seal to be hereunto aflixed 
at Providence in the county of Providence, and in the state of Rhode Island, 
this lOth day of May, 1893. 

" '[Seal] Owyhee Land and Irrigation Company, 

" 'By Whipple V. Phillips, Président. 

" 'Attest: Clarke H. .Tohnson, Secretary.' 

"(Duly acknowledged.) 
• — Which instrument was filed in the office of the Secretary of State of the 
state of Idaho on June 14, 1893. 

"And Exhibit B is the same in form and substance, except that it is dated 
January 20, 1894. filed in the Secretary's ofiice on February 5, 1894, and 
désignâtes Andrew J. Wiley as such statutory agent." 

The plaintiff testified that he entered into the contraet in Idaho 
with Phillips, who represented himself to be the président of the 
défendant company, and that the modification was made at Provi- 
dence, R. L, where the plaintiff went at Phillips' request, and where, 
at the office of the company, the plaintiff met the président, treas- 
urer, and a number of the directors of the company. The plaintiflf 
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in ^rror objected to this testimony on the ground that the minutes 
of the corporation were the best évidence of who constituted its 
officers. The witness Wiley testified, in part, as follows : 

"I was at the company's oflaces at Providence at one time during the build- 
ing of the canal. The meeting of the board of directors was had in Mr. 
Phillips' office, In connection with the company's offlce. Question. State who 
were présent on that occasion? Answer. I eannot remember ail of them; 
perhaps five or six. It was supposed to be a full meeting of the board of di- 
rectors." 

The défendant moved to strike out that portion of the witness' 
answer in respect to its being "a full meeting of the board of di- 
rectors," on the ground that it was not the best évidence, nor respon- 
sive to the question. The witness Wiley also stated that, according 
to his recollection, fiye directors werç présent — among them, one 
Potter and one Blanchîarcl, both of whom he testified were directors, 
and the latter also treasilrer, and that Phillips was président, and 
presided at the meeting. The witness further testified: 

"The meeting dlscussed pursuance of the work. I had come East at the 
request of the président. The contract between the plalntlfC and défendant 
was dlscussed very fully." 

To ail of this testimony the défendant objected. The objections 
were overruled, to which ruling the défendant excepted. 

The plaintifif was also perraitted to introduce two letters — one 
dated, "Providence, R. L, October i6, 1894," with the heading, 
"Office of the Owyhee Land and Irrigation Company. W. V. Phil- 
lips, Président and General Manager," and purporting to be signed, 
"Owyhee Land and Irrigation Company. Edwin E. Phillips," ad- 
dressed to the plaintifif, and inclosing him a draft for $1,025 on ac- 
count of work performed under the contract, and informing him 
that the company would send the bonds by the next mail. The 
plaintifï testified that he did not know the handwriting of said Ed- 
win E. PhilHps, but knew him as the secretary of the company, and 
received the letter in due course of mail. The court admitted the 
letter in évidence over the objection of the défendant that it was 
"incompétent, being written by some one not shown to be an officer 
of the company." The other letter was dated, "Providence, R. L, 
April 24, 1895," with the heading, "Office of the Owyhee Land and 
Irrigation Company. W, V. Phillips, Président," and purported to 
be signed, "Owyhee Land and Irrigation Company. H. K. Blanch- 
ard, Treas., pr. C. G. Moore," addressed to the plaintifï, and inclos- 
ing him a draft for $2,025, "being cash payment in full for work per- 
formed in Idaho during the month of March as per contract," which 
letter, with the draft inclosed, the plaintifï testified he received in 
due course of mail, and which letter was admitted in évidence over 
the defendant's objection that "it was not shown that Blanchard was 
an officer of the company, or that he ever signed or ever saw the 
letter." 

The above rulings of the court in the admission of testimony 
and évidence, to ail of which the défendant reserved exceptions, con- 
stitute the only grounds for the appeal. None of them, in our 
opinion, are well taken. There could be no better proof of the 
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fact that Whipple V. Phillips was the président of the défendant 
corporation than the certificates issued under its seal, reciting the fact 
that he is président, signed by him as président, and attested by its 
secretary, and designating, pursuant to a provision of the Constitu- 
tion of the State of Idaho, certain named persons residing in Owyhee 
county, of that state, as the authorized agents of the corporation 
therein, on whom process issued pursuant to the laws of the state 
might be served. Moreover, a corporation, on whose behalf a con- 
tract has been executed by its président, cannot be allovved to ques- 
tion its validity after its fuU performance by the other party thereto, 
the acceptance of its benefit, and repeated récognition of its binding 
character by the payment by the corporation of a large part of the 
considération for the work donc thereunder. Such acts constitute a 
complète ratification, even if the* contract was originally unauthorized. 
And persons shown to hâve acted as ofFicers of the corporation in 
such negotiations, to hâve met in its office, there transacted its 
business, and to hâve been in control of its funds, may properly be 
held, in such cases as the présent, to be at least its de facto officers. 
The judgment is affirmed, with lo per cent, thereon as damages 
for frivolous appeal. 



SOTJTHER et al. v. SAN DIEGO FLUME CO. 

(Circuit Court of Appeals, Ninth Circuit. February 16. 1903.) 

No. 814. 

1. Water Company— Contkact— Construction— Appoetionment of Wate» 
Among Consumbrs. 

A water company, being a publie service corporation, and engaged In 
supplying for doœestlc, irrigating, and other purposes water appro- 
priated under the laws of Californla, contracted to furnish a certain 
amount of water, "-subject to such reasonable gênerai rules and régula- 
tions" as it mlght adopt. The contract provided that if the company's 
supply of water was shortened by act of God, drought, etc., the lands 
to which the water was attached should be entitled "to only such water 
as can be supplied *• * * after the full supply shall bave been fur- 
nlshed to ail cities and towns" dépendent on the company for water, and 
the company "shall not be responsible for any deflclency of water occa- 
sioned by any of the above causes." Eeld, that the consumer was sub- 
ject. In time of drought, to an apportionment of water among ail con- 
sumers, and he was not entitled to bis full quota as soon as cities and 
towns were supplied. 

8. BAMB— P.EASONAIiLBNBSS OP REGULATION. 

The clause authorizing reasonable rules and régulations by the com- 
pany alone authorized such apportionment. 

Appeal from the Circuit Court of the United States for the Southern 
District of California. 

Bicknell, Gibson & Trask, for appellants. 
Works, Lee & Works, for appellee. 

Before GILBERT, Circuit Judge, and HAWLEY and DE 
HAVEN, District Judges. 

DE HAVEN, District Judge. This action was originally brought 
by the appellants to cancel a contract made between them and the ap- 
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pellee, by which they purchased from the appellee the right to a con- 
tinuous flow of water, and also to recover damages for the failure of 
the appellee to furnish the same. The appellee answered, and also filed 
a cross-complaint, in which it prayed for a judgment for the amount 
which it alleged was due it from the appellants by the terms of the same 
contract, and also for a decree that the real estate described in the con-' 
tract be sold to satisfy such judgment. Such proceedings were bad in 
the action that the original bill was dismissed by the Circuit Court, and 
the case was finally tried upon the appellee's cross-complaint and the 
answer of the appellants thereto, and a decree was rendered in favor 
of the appellee for the relief demanded in the cross-complaint. 112 
Fed. 228. This is an appeal from that decree. The cross-bill allèges 
that on March 12, 1890, the appellee entered into a contract with the 
appellants by which it sold and conveyed to them a water right of and 
to 15 inches of water, continuons flow, for the sum of $9,000, and an 
additional semiannual payment for each inch of water so conveyed. 
The contract is set out in the cross-bill in full, and contains the follow- 
ing, among other, provisions: 

"The party of the flrst part [that Is, the appellee] covenants and agrées 
for itself, its suecessors and assigns, to furnish, sul).iect to the restrictions 
and conditions herein contained, a continuons flow of water, équivalent to 
12,960 standard gallons In every twenty-four hours, for each inch of said 
fifteen Inches of water, mlners' measure, under a four-inch pressure, hereby 
conveyed, subject always, however, to such reasonable gênerai rules and régu- 
lations as the sald corporation may from time to time adopt. 

"Provlded, however, that if said corporatlon's supply of water be at auy 
time shortened, or its capacity for delivering the same impaired, by the act 
of God or by the éléments, or by drought, or by the failure of the average 
amount of ralnfall in the mountalns, or by opération of law, riot, insurrec- 
tion, or public enemies, or by accident or willful injury to any part of the 
System of waterworks, the above-described land and the lands to which said 
ten inches of water, or any portion thereof, may be attached, as hereinbefore 
provlded, shall, durlng the perlod of such shortage or impairment, be entitled 
to only such water as can be supplied to and for it after the full supply 
ghall hâve been furnished to ail cities and towns that are or may be dé- 
pendent either in whole or in part upon sald system of waterworks for their 
supply of water for municipal purposes and for the use of their inhabitants. 

"And the said party of the first part shall not be responsible for any de- 
ficlency of water occasloned by any of the above causes, but the party of 
the first part shall use and employ ail due diligence at ail times in repairing 
and protecting its said flume and in malntaining the flow of water thereiu." 

In the cross-bill it is further alleged : 

"That during the winter 189â-94 and the summer of 1894 a severe and 
prolonged drought prevailed throughout the said county of San Diejo, and 
covering the entire watershed of your orator, and there was a failure of the 
average amount of rainfall in the mountains from which your orator ob- 
tained Its water supply; and by reason of said drought and failure of the 
average amount of rainfall, and for no other reasou, your orator was. without 
fault or neglect on its part, unable to supply to the consumers of its water, 
and to whom it had become liable to furnish water, the full supply to which 
they were entitled; and by reason thereof, and for no other or différent cause, 
your orator duly notlfled ail consumers, includlng the défendants, that in 
order that ail might suffer as little as possible from the scarcity of water 
the supply to be furnished to ail consumers during the continuance of said 
drought would be reduced one-half ; and in pursuance thereof the gâtes Con- 
necting the flumes and pipes of your orator with the pipes and flumes ot 
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coDsumers, including the défendants herein, were so set and maintained as 
to furnish during said time only such one-lialf of the full supply of water; 
but that immediately upon said drought belng broken, and as soon as your 
orator was able to do so, it gave notice to ail said consumers, including 
the défendants, that It was ready to and would again furnish the full supply 
of water." 

The answer to the cross-bill admits "that during the summer of 1894 
a drought prevailed throughout the said county of San Diego, cover- 
ing the entire watershed of cross-complainant, and that there was a 
failure of the average amount of rainfall in the mountains from which 
cross-complainant obtains its water supply," but dénies that for this, 
"and for no other reason," the cross-complainant was, "without fault 
or neglect on its part," unable to supply the full quantity of water to 
those to whom it had become liable to furnish water, and in this con- 
nection the answer allèges that the appellee's system did not hâve a 
capacity of more than 375 inches, and that prior to June 7, 1894, it 
had contracted to furnish 600 inches ; and, continuing, the answer al- 
lèges : 

"And défendants further aver, on information and belief, that by reason 
of the said cross-complainant having prior to October 2, 1894, sold and tried 
to furnish more water, for compensation, than it had the capacity to supply, 
and for no other reason, the cross-complainant was unable to, and falled to 
furnish the défendants, from June 7, 1894, nntil October 2, 1894, with their 
15 inches of water, under said eontract of March 12, 1890." 

The answer further allèges that by reason of such failure upon the 
part of the appellee to perform the obligations of its eontract the ap- 
pellants gave notice to the appellee on October 2, 1894, that said eon- 
tract was rescinded by them. The Circuit Court found that appellee 
furnished to appellants only 7J^' inches of water from June 7, 1894, 
to December 10, 1894, and that the failure to supply the full quantity 
of 15 inches was because of the drought which prevailed during the 
summer of 1894, and that by reason thereof the appellee was, "without 
fault or neglect on its part, unable to supply to the consumers of its 
water, and to whom it had become liable to furnish water, the full sup- 
ply to which they were entitled, and by reason thereof, and for no other 
or différent cause, the cross-complainant duly notifîed ail consumers, 
including the défendants to the cross-bill, that, in order that ail might 
suffer as little as possible from the scarcity of water, the supply to be 
furnished to ail consumers during the continuance of said drought 
would be reduced one-half." This spécial finding is fully supported by 
the évidence. The court a!so found "that the cross-complainant has 
fully and in ail things complied with and performed ail of the.terms, cov- 
enants, and conditions of said eontract on its part to be done and per- 
formed." It is urged by appellants that this gênerai finding is not sus- 
tained by the évidence, and whether it is or not dépends upon the 
proper construction of the eontract above referred to. The contention 
of the appellants is that by the terms of that eontract the appellee 
became absolutely bound to furnish them with 15 inches of water, con- 
tinuons flow, unless because of drought the appellee should not hâve 
that amount of water to deliver after supplying ail cities and towns that 
were dépendent, in whole or in part, upon its system of waterworks for 
their supply of water for domestic purposes and for the use of their in- 
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habitants. If such was the obligation assumed by the appellee, then 
the finding that the contract was fully performed by the appellee is not 
sustained by the évidence. The Circuit Court, however, construed the 
contract otherwise, and held that the appellee was excused from fur- 
nishing to the appellants the 15 inches of water named in the contract, 
because of the drought, which made it impossible for the appellee to 
furnish to ail of the consumers of its water, during the summer of 1894, 
the full supply of water to which they would otherwise hâve been en- 
titled. We cannot say that this construction is wrong. In arriving at 
the meaning of the provision that the appellee was not to be responsible 
for any deficiency of water occasioned by drought or failure of the 
average amount of rainfall, and the other provision by which the ap- 
pellee reserved the right to furnish appellants with water under such 
reasonable gênerai rules as it might from time to time adopt, the court 
must take into considération the facts and circumstances surrounding 
the parties at the time, and in view of which the contract was made. 
Blossom v. Grifi&n, 13 N. Y. 569, 67 Am. Dec. 75. The appellee, the 
San Diego Flume Company, was a corporation organized under the 
laws of this state for the purpose of supplying water for domestic irri- 
gation and other uses in the county of San Diego for compensation, 
and was then engaged in the business for which it was incorporated. 
The water which was the source of its supply had been acquired by it 
by appropriation under the Constitution and laws of the state of Cali- 
fornia, and in the matter of its sale and distribution the appellee owed 
a duty to the public. The appellants were not the only persons dépend- 
ent upon the appellee's System for their supply of water. The contract 
was made with référence to thèse facts, and while it doubtless contem- 
plated that the appellee was not to rnake sales of water beyond its or- 
dinary capacity to supply, it certainly contemplated that the appellee 
should, even if it had not already donc so, hâve the right to contract 
to make delivery of water to other persons up to that limit ; and, fore- 
seeing that there would probably be times of drought occasioned by the 
failure of the average rainfall, it was stipulated that cities and towns 
dépendent upon appellee's System should be first supplied, and that in 
no event was it to be responsible for any deficiency of water occasioned 
by drought or any of the other causes named in the contract. It was 
also provided that the appellants were to hâve their supply of water, 
"subject to such reasonable gênerai rules and régulations" as the ap- 
pellee might "from time to time adopt." This provision gave to the 
appellee the right to make pro rata distribution of its water to the ap- 
pellants and its other consumers as the court found that it did, when by 
reason of drought it was unable to furnish them with the full number 
of inches which they would otherwise hâve been entitled to receive 
under their contracts. 

It is conceded by the appellee that by reason of a mistake in the 
calculation of interests the decree should hâve been for $685 less than 
the amount therein given, and it consents that such mistake may be cor- 
rected by a modification of the decree. 

The decree of the Circuit Court is modified by deducting therefrom 
the sum of $685 as of date of December 30, 1901, and as.thus modified 
is afifirmed, with costs. 
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KANSAS CITY SOUTHERN BY. CO. v. MOLES. 

(Circuit Court of Appeals, Eightli Circuit Mardi 9, 1903.) 

No. 1,773. 

1. Railhoads— Accident pbom Kickinq Cars— Res GESTiE. 

The statement of the conductor of a train, wtio was on the cars Iclckefl 
onto the siding that caused the accident, that he linew the car was on 
the siding to be unloaded, but thought the workmen were at dinner, made 
at the time and place of the accident, while the cars were still in motion, 
and while plaintlff's leg was still pinioned — the crash of the cars and the 
cries of plaintifl! and others having brought hlm to the spot instantly — 
is admissible as part of the res gestse. 

2. Same— Obligation op Railroad Compant— Instbuctioks. 

While ice was being removed from a car to an Icehouse by a slide, 
plaintifC, in the icehouse, was injured by the slide being moved by cars 
being kleked against the car. Held, that a requested Instruction limiting 
the obligation of the railway Company to exercise ordinary care in 
switching its cars to persons engaged in work in or about the cars on the 
track was too restricted. 
8. Samb— Neqligbnce. 

The jury was justified in finding that to send loaded cars by a flying 
switeh onto a siding without warning, and without adéquate means of 
controlling them, whereby a car is struck, and a person unloading it Is 
injured, is négligence. 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 

The eomplaint allèges, in substance, that on the 12th day of July, 1900, 
the plairitiff, in company with Henderson and Dollarhide, at the invitation 
of the défendant railway company and W. S. Morris, entered a car loaded 
with ice, which had been set out on a side track at the town of Dequeen, 
Ark., for the purpose of unloading the ice into W. S. Morris' Icehouse, sit- 
uated a few feet from the side track on which the car stood; that for the 
purpose of unloading the ice the plalntiiï was stationed in the icehouse to 
reçoive the ice as Henderson, who was in the ice car, sent it to him over a 
slide made for the purpose out of timbers fastened together by slats; that 
while so engaged in unloading the ice the trainmen of one of defendant's 
trains negligently caused the same to be puUed down the main track to the side 
track, and then negligently and suddenly, without any précaution, and with- 
out keeping any lookout whatever, and without any warning being given by 
bell or whistle or otherwise, kicked, shoved, or pushed a car from the main 
Une up the side track into and against the car which plaintiffi and his com- 
panions were unloading, with such force and violence that it propelled the 
car forward to such a distance that it caused the slide running from the 
icehouse to the car to catch the plaintiff's leg between itself and a sill of the 
Icehouse, thereby causing a fracture of the bone of plaintiff's leg and lacéra- 
tion of the flesh, making a serions and severe'wound; that the défendant and 
Its agents and trainmen were aware of the présence of the plaintiff and his 
companions in the Icehouse and car; that it was the custom of the défendant 
company to cause cars of ice to be set out on this siding for the purpose of 
being unloaded into this icehouse, and défendant knew that it was the cus- 
tom for the ice to be unloaded there, and the trainmen and the agents of the 
company knew, or by the exercise of reasonable prudence would hâve known, 
of the présence of plaintifC at the time and place, and that the car was 
kicked up the switeh track without any brakeman manning the same or to 
control its movements. The answer was a gênerai déniai and a plea of con- 
tributory négligence. The testimony substantially supported the case made 

H 1. See Evidence, vol. 20. Cent. Dig. §§ 331, 365. 
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by the complaint, but went much more Into détail. There was a trial to a 
jury, and a verdict and Judgment for the plaintlff, and the défendant sued 
out thls writ of error. 

James B. McDonough (Gardiner Lathrop, Thomas R. Morrow, 
and James F. Read, on the brief), for plaintiff in error. 

James D. Head (Oscar D. Scott, on the brief), for défendant in 
error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
Hvered the opinion of the court. 

It is assigned for error that the court permitted the plaintiff to 
prove the statements of the conductor concerning the accident, to 
the following efifect : The witness Dollarhide testified as foUows : 

"Q. State to the jury what the conductor sald when he got to you? A. He 
said he didn't want any of us to thlnk hard of him; that he didn't intend to 
kill a man on purpose. Q. State ail he sald. A. He said he knew the car 
was set there for the purpose of being unloaded and he thought, it being 
noon, that we was to dinner." 

Another witness testified that the conductor said : 

" 'I thought you ail had gone to dinner;' that he ought to hâve been on the 
lookout, but he thought we had gone to dinner." 

Thèse statements were made at the very time and place of the 
accident, while the cars were still in motion, and while the plaintiff's 
leg was still pinioned between the slide and the interior wall of the 
icehouse. The crash of the cars and the cries of the injured man 
and others brought the conductor, who was on the cars "kicked" in 
that occasioned the accident, to the spot instantly, and what he then 
said was clearly part of the res gestas. Peirce v. Van Dusen, 24 
C. C. A. 280, 78 Fed. 693, and cases cited in footnote. 

No exception was taken to the charge of the court. The défendant 
preferred several requests for instructions, ail of which were rightly 
refused.' By the terms of the fîrst request, the obligation of the 
railway company to exercise ordinary care in switching its cars was 
restricted to persons "engaged in work in and about the cars on 
the track." This was restricting the defendant's obligation within 
too narrow limits. Moreover, the charge in chief stated accurately 
and fully the degree of care the défendant was required to exercise. 

The third and fifth requests relate to the défense of contributory 
négligence, but, as there was not a particle of évidence to support 
such a défense, they were rightly disregarded by the court. By the 
fourth and seventh requests the railway company, in effect, sought 
to apply to the case the doctrine of inévitable accident. Upon the 
proof in the case, it is difficult to treat such a suggestion seriously. 
The conductor who had charge of the defendant's train was called 
by the défendant as a witness, and testified : 

"We had corne to Dequeen at the dinner hour for dinner. We had two 
loads of ties to set out on the cotton track; and one of my head brakemen 
eut the cars off and kicked them in, and I rode them, and did not stop just 
In the clear, and they roUed down and struck the car which was supposed 
to hurt Mr. Moles." 
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Asked why he did not stop the cars, he answered, "They were 
heavy cars, and hard to stop." 

The accident in this case resulted from that fruitful source of ac- 
cidents — a running or flying switch — which has uniformly met with 
judicial condemnation, and which is prohibited by rule of some, if 
not ail, railroad companies. Shearman & Redfield on the Law of 
Négligence (5th Ed.) §§ 461, 463, and cases cited; Beach on Con- 
tributory Négligence (2d Ed.) § 217; i Thompson on Négligence, 

423, 452. 

In this case, without warning to persons working on or near the 
track who were liable to be injured by the cars "kicked" in on the 
switch track, two cars loaded with ties were sent speeding down 
the track by a flying switch without any adéquate means of con- 
trolling them, as the conductor of the train, who says he was riding 
the cars, admits. 

The jury were entirely justified in finding that it was an act of 
négligence to make this flying switch under thèse circumstances, and 
that the railway company was liable to the plaintifï for the damages 
resulting to him therefrom. 

The judgment of the Circuit Court is afhrmed. 



EICHTMAN et al. v. HALBY. 

(CSrcult Court of Appeals, Eighth Circuit. March 4, 1903.) 

No. 1,689. 

1. Carriers — Steamboat — Injuries to Passenqbrs — Res Ipsa LoquiTUR — 
Statutes — Appeai. — FiNDiNGS— Rbvbrsal. 

Where, In an action for injuries to a passenger resulting from an ex- 
plosion of one of the boilers of a steamboat, flndings of a commissioner 
in favor of ttie plalntifC were based on Act Cong. July 7, 1838. c. 191, 
§ 13 (5 Stat. 305), providlng tliat in actions against proprietors of steam- 
boats for injuries arising from the burstlng of the boiler, etc., the fact 
of such bursting should be taken as full prima facie évidence suffleient 
to charge the défendant with négligence, after such section had been 
expressly repealed by Act Cong. February 28, 1871, c. 100, § 71 (16 Stat. 
440, 459), and it could not be ascertained to what estent the flndings had 
been influenced by the supposition that the section was still in force, a 
judgment in favor of plaintiff entered thereon will be reversed. 

Appeai from the District Court of the United States for the Dis- 
trict of Nebraska. 

George G. Bowman, for appellants. 

E. A. Baird (Frank E. Brown, on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

CALDWELL, Circuit Judge. Caleb Haley, the appellee, filed his 

libel against the steamboat Jacob Richtman, alleging, in substance, 

that on the I3th day of September,.i900, he was a passenger on the 

boat, and was injured by the explosion of one of its boilers, and 

121 F.— 23 
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that the explosion was due to the négligence of those in charge of 
the boat and to defects in the boiler, which were, or should hâve 
been, known to those in charge dfthe boat. Jacob Richtman, Jacob 
M. Richtman, Simon P. Richtman, and James J. Richtman, doing 
business as Jacob Richtman & Sons, owners of the boat, filed their 
claim and answer denying the material allégations of the libel. By 
consent of parties the cause was referred to S. R. Rush, commis- 
sioner, "to take the prooîs and report his findings of fact and law 
to the court." After taking a large volume of testimony, the com- 
missioner reported to the court his findings of facts and conclu- 
sions of law, to which the claimants filed exceptions, which were 
overruled, the commissioner's report confirmed, and a decree entered 
in conformity therewith awarding to the appellee damages to the 
amount of $i,86o. 

Section 13 of chapter 191 of the act of Congress approved July 7, 
1838, 5 Stat. 305, reads as follows : 

"Sec. 13. And be It further enacted, that in ail sults and actions against 
proprietors of eteamboats, for injuries arising to person or property f rom tlie 
bursting of the boiler of any steamboat, or the coUapse of a flue, or other 
injurions escape of steam, the fact of such bursting, collapse, or injurions 
escape of steam, shall be taken as full prima facie évidence, sufficient to 
charge the défendant or those in his empioyment, with négligence, until he 
shall show that no négligence bas been committed by hlm or those in his 
empioyment." 

The commissioner, in his report, cited and relied on this section, 
and the décisions made under it, in support of his findings of fact, 
and presumably the lower court did the same in confirming the com- 
missioner's report, for in this court the case was argued and sub- 
mitted by counsel on both sides on the assumption that the section 
we hâve quoted was still in force. Upon examination we find the 
whole of the chapter containing this section was expressly repealed 
by section 71 of chapter 100 of the act of Congress of February 
28, 1871, 16 Stat. 440, 459. For this reason the section is not found 
in the Revised Statutes of the United States, and we do not find that 
it has been re-enacted. W0 are unable to détermine to what extent 
the findings of fact and conclusions of law of the commissioner and 
the lower court were influenced by the erroneous supposition that 
this section was still in force. In this class of cases, particularly where 
the référence is made by agreement of the parties, as it was in this 
case, the findings of the commissioner, when approved by the lower 
court, are extremely persuasive, and will be adopted by the appellate 
court, unless manifestly erroneous. But in this case we do not 
know whether the findings and conclusions of the commissioner and 
the lower court would hâve been the same if they had been advised 
of the repeal of this statute, and for this reason we are unable to 
détermine what weight, if any, we should give to their finding. The 
parties are entitled to hâve the opinion of the commissioner and the 
lower court upon the facts of the case uninfluenced by any con- 
sidération of the repealed statute, and this court is entitled to hâve 
the opinion of the commissioner and the lower court on the facts 
uninfluenced by that considération. Under the circumstances we 
think the ends of justice will be best attained by reversing the decree 
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and sending the case back to the lower court, with directions to refer 
it back to the commissioner with instructions to report his findings 
of facts and law to the court upon the testimony heretofore taken, 
and any new and additional testimony the parties, or either of them, 
may offer. 

Ordered accordingly. 



ADSIT V. KAUFMAN. 

(Circuit Court of Appeals, Ninth Circuit. March 3, 1903.) 

No. 866. 

1. Use and Occupation— Advehsk Holdikg— Assdmpsit. 

Where défendant was in possession of real estate claimlng under a 
tliird person adversely to plaintiff, and no relation of contract existeC 
between the parties, plaintiff was not entitled to maintain assumpsit 
against him for use and occupation. 

In Error to the District Court of the United States for the First 
Division of the District of Alaska. 

Alfred Sutro, for plaintifï in error. 
Malony & Cobb, for défendant in error, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintifï in error was plaintifï in the 
court below in an action to recover rent alleged to be due from the 
défendant for the use and occupation of a certain lot in the town of 
Juneau, Alaska, from April i, 1894, to July i, 1896, by "permission 
of the plaintifï." The défendant in his answer admitted the alleged 
ownership of the plaintifï of one-half of the lot at the time of the 
bringing of the action, but denied any ownership in him during the 
time of the defendant's occupancy of the premises, and denied that 
the defendant's occupancy was by permission of the plaintifï, or in any 
way under him or in récognition of his title, but, on the contrary, 
alleged that during the period for which rent is claimed by the plain- 
tiff the lot was in the possession of a third person, who claimed ad- 
versely to the plaintifï, and from whom the défendant rented. Thèse 
averments of the défendant were put in issue by the plaintifï. 

The évidence showed, without conflict, that in April, 1894, one 
Malony was in possession of the lot in question, and rented it to the 
défendant; that at that time the présent plaintifï had pending an 
action in the District Court of Alaska against Malony to recover pos- 
session of the premises, in which action he fînally prevailed, and in 
1897 obtained possession thereof for the first time, under the judgment 
rendered in that action. The évidence further showed, without con- 
fîict, that the occupancy of the défendant was under lease from 
Malony, and that he at no time got "permission" from the plaintiff 
to occupy the premises. But it was shown that at some time, not 
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stated, the plaintiff caused to be served upon the défendant a written 
notice dated April 23, 1894, to the effect that the plaintiff owned an 
undivided one-half of the lot, and "requesting" the défendant to pay 
to the plaintiff one-half of the rent due from him for the use of the 
premises, and to no one else, unless upon the written order of the 
plaintiff. Upon the case as thus presented the court below directed a 
verdict for the défendant, which was accordingly returned, upon which 
judgment was given for the défendant. The appeal is from that judg- 
ment. 

The court below was clearly right. "An action in the nature of 
assumpsit, for the use and occupation of real estate, will never lie 
where there has been no relation of contract between the parties, 
and where the possession has been acquired and maintained under a 
différent or adverse title, or where it is tortious and malces a défend- 
ant a trespasser." Hill v. United States, 149 U. S. 593, 598, 13 Sup. 
Ct. loii, yj L. Ed. 862; Lloyd v. Hough, i How. IS3, 159, n L. 
Ed. 83; Carpenter v. United States, 17 Wall. 489, 493, 21 L. Ed. 
680; Pico V. Phelan, jy Cal. 86, 19 Pac. 186; Espy v. Fenton, 5 
Or. 423 ; Dixon v. Ahern (Nev.) 24 Pac. 337 ; Taylor on Landlord & 
Tenant, § 31 ; i Wood on Landlord & Tenant, § i. 

The judgment is affîrmed. 



JUNEAU FEERY & NAVIGATION CO. v. ALASKA S. S. 00. 

(Circuit Court of Appeals, Ninth Carcult. March 2, 1903.) 

No. 868. 

1. Equitt— Rbvibw op Façts — Dkcheb— Want op Support in Evidekce— 
Modification. 

Where, in a suit to restrain tlie driving of piles on a water front, the 
évidence shows no possession In complainant warranting the relief asked, 
but also fails to show any ownership In défendant, on review of the 
decree denying the injunction, and adjudging title and possession in de- 
fendant, it will be modifled to one merely denying the Injunction and 
dismissing the suit. 

Appeal from District Court of the United States for the District of 
Alaska, Division No. i. 

Malony & Cobb, John Flournoy, and L. S. B. Sawyer, for appellant. 
Ira Bronson, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was a suit for an injunction, brought 
by the appellant to restrain the appellee from driving piles in front of a 
strip of water front at Juneau, Alaska, of which the complainant al- 
leged it was possessed and had used as a landing place for its own and 
other vessels, and on which it had erected "a cradle or landing and 
tying-up place for small vessels, and the necessary piling" for those 
puiposes. The défendant to the suit put in issue those averments, and 



BISSELL CHILLED PLOAV WORKS V. T. M. BISSELL PLOW CO. 3i)< 

as an affirmative défense alleged that the strip of land described in the 
bill lies wholly below high-water mark, and abuts on upland of which 
the défendant and its grantors had long been in possession, and of 
which the défendant was at the time of the commencement of ,the suit 
the owner and actually possessed, and that the purpose of the défend- 
ant was the building of "a wharf and suitable warehouses and ap- 
proaches from said upland over said premises (described in the bill), 
and out to the deep waters of Gastineaux channel, suitable for the ac- 
commodation of ocean-going craft, and to the benefît of commerce 
and shipping." 

Evidence having been given on behalf of the respective parties, the 
case was submitted to the court below, which made certain findings of 
fact and conclusions of law, and decreed, among other things, "that 
défendant was at the commencement of this action the owner of and 
entitled to the possession of ail the premises hereinbefore described, 
and that plaintifï had no right, title, or interest in or to said premises, 
or any portion thereof, at the date of the commencement of this suit." 

The suit being one in equity, we mitst décide it upon the évidence ; 
and we are of the opinion that while the évidence undoubtedly shows 
that the complainant and its predecessors in interest used the strip of 
water front in controversy from time to time, yet it falls far short 
of establishing such possession thereof on the part of the complainant 
as would justify the injunction prayed for. It is still clearer that there 
was no évidence of any ownership of the premises in question by the 
défendant to the suit, and therefore that portion of the decree adjudg- 
ing it the owner thereof is erroneous. The appropriate decree, in view 
of the évidence, is one to the effect that the complainant take nothing 
by its suit, and dismissing the bill at the complainant's cost. 

The decree appealed from will be so modified, and as so modifîed 
it will stand afErmed. 



BISSELL CHILLBD PLOW WORKS t. T. M. BISSELL PLOW 00. et al. 
(Circuit Court, W. D. Mlchigan, S. D. October 2, 1902.) 

1. UnFAIR COMPKTITrON — CORPORATE NaMB— RiGHT TO UsE NaME OF PeRSON- 

Complainant corporation was organiKed in 1881 under the name of 
"Tlie Soutli Bend Pulp Company," and eugaged in business at Souîli 
Bend, Ind., in tlie manufacture of wood pulp, and also in the manu- 
facture and sale of plows. Its largest stockholder, wlio was président 
and gênerai manager, was T. M. Bissell, who had been in the manu- 
facture of plows for some years, and was the holder of patents for im- 
proved methods of making the same, which he transferred to the cor- 
poration. Its plow business was separate. and was always conducted 
under the départaient name of "The Bissell Ohilled Plow Works," and 
ail of its plows were marked with the name "Bissell," in connection with 
other désignations, and became known to the trade by such name. The 
making of plows was or became its principal business, and in 1891, with 
the consent of Bissell, its name was changed, through statutory proceed- 
ings in the court, to "The Bissell Chilled Plow Works," and it continued 
its business from that time under such name. About that time, Bissell. 
having sold a part of his stock, retired from the management, and he 

•' 1. TJnfair compétition, see notes to Scheuer v. MuUer. 20 O. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376. 
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thereafter organlzed a corporation under the name of "The T. M. Blssell 
Plow Company," whieb engaged in the manufacture and sale of plows 
In South Bend, making substantlally the same plows as complainant, and 
marking them with the name "Blssell." After a year or so Bissell died, 
and the business of such corporation was discontinued. Suhsequently 
certain of défendants residing at Eaton Bapids, Mich., purchased a part 
of the stock, patterns, etc., of the corporation, taking an assignment of 
the right to use its corporate name, and organlzed the défendant corpora- 
tion under the same name whicb engaged in making plows at Eaton 
Rapids. Clrculars were Issued, stating the removal of the company from 
South Bend, and containlng pictures of Blssell, and referrlng to hlm as 
"the Inventer of chilled plows, once made in South Bend, Indlana, now 
only by The T. M. Blssell Plow Co., Eaton Rapids, Mich." Its plows 
were also ail marked with the name "T. M. Bissell," and were similar in 
design and appearance to those of complainant. The original Bissell 
patent for chlUing was owned, and the, process used, by complainant, 
which also held shop rights for the use of later patents, some of which 
were afterward owned and used by défendant. No one by the name of 
Bissell, or connected with the prior Indiana corporation of the same 
name, had any connection with défendant. There was évidence that re- 
tail purehasers In many cases dld not know the différence between the 
two makes, and would accept either as a Blssell plow. Eeld, that the 
second Indiana corporation had no right to use the name "Bissell" as it 
did, either in its corporate name or as a mark on its product, as against 
complainant, which had acquired the prier right, and that défendant ob- 
tained no right by the attempted assignment; that the action of défendant 
in the use made of the name in both respects constituted unfair compéti- 
tion. 

8. BaMK— COKPORATIONS IN DiFPBRKNT LOCAMTIES. 

The fact that two corporations are located in différent communities 
does not affect the right of one to an injunction restrainlng the other 
from unfair compétition By adopting a similar corporate name, where 
they ai-e engaged in the same business, and their products are both sold 
in the same open markets. 

8. Same — Right to Relief— Fkaudulent Intbnt. 

The right to relief against unfair compétition Is not dépendent upon 
an actual fraudulent Intent, where the conduct of défendant was such 
as would naturally decelve the public as to the origin of its goods, and 
where it is shown that such déception actually resulted. 

4. Same— Efpect or Lâches. 

Simple lâches in the institution of a suit for unfair compétition, as by a 
delay of six years, with knowledge of defendant's acts, will not defeat the 
right of a complainant to an Injunction, where the right is clear, although 
it may preclude the recovery of damages for the past wrong. 

In Equity. Suit for unfair compétition in trade. 

This Is a suit by the Bissell Ohilled Plow Works, an Indiana corporation, 
engaged in the business of selling plows and wood pulp of its own manu- 
facture at South Bend, Ind., against the T. M. Bissell Plow Company, a 
Michigan corporation, engaged in the business of selling plows of its own 
manufacture at Eaton Rapids, Mich., and certain officers tliereof. The relief 
sought is an injunction restraining défendants from using the proper name 
"Bissell" as part of the name of the défendant corporation, or upon the plows 
sold by it, and a recovery of damages for past use thereof in such connection. 
The question to be determined Is whether the facts shown by the évidence in 
the record are such as to entitle complainant to ail or either part of this re- 
lief. 

T2. Corporate or flrm name as trade-name, see notes to R. W. Rogers Co. 
V. Wm. Rogers Mfg. Co., 17 C. O. A. 579; Kathroiner's Malzkaffee Fabriken 
Mit Beschraenkter Haftung v. Pastor Kneipp Medicine Co., 27 C. C. A. 357. 
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Complalnant was Incorporated and organlzed January 11, 1881. Its name 
at flrst, and until June 2, 1891, was "The South Bend Pulp Company." On 
that date it was changed to "The Blssell Chilled Plow Works," Its présent 
name, by the judgment of the circuit court of St. Joseph county, Ind., of 
whlch South Bend Is the county seat, in proceedings had in pursuance of the 
statutes of Indiana, begun February 21, 1891. Its business has always been 
as before stated, but the principal part thereof for from some time before the 
change in name, if not aiways, has been the sale of plows, and, if it still 
continues to sell wood pulp, it is only to a small extent. Thèse two depart- 
ments of its business hâve always been kept separate and distinct. Before 
the change in corporate name, it had a trade-name for its plow departmeht, 
to wit, "The Bissell Chilled Plow Works," the same which so became its cor- 
porate name. This was the trade-name of that department before that 
change, from the very beginning. There was nothing done by it in connec- 
tion therewith that was not done in that name. AU correspondence, bill 
heads, letter heads, priée lists, advertisements, and contracts in relation 
thereto were In that name. Its plow business eould not hare been done more 
completely in that name had such been Its corporate name, and was not done 
less completely than ail its business has been done therein since the change. 
The plows sold by it hâve always been marked in this manner: Stenciled 
upon one of the handles of ail plows, except an old-style cast plow, are the 
words "Blssell's Improved," and upon the beam of most ail having wooden 
beams the words "The Bissell Chilled Plow, South Bend, Ind.," and upon the 
beam of some the words "Bissell Chilled Plow Works," "Bissell Cast," or "The 
Bissell Patent Chilled Plow." The différent styles are designated by num- 
bers or letters. Thèse plows hâve always been advertised, known in the 
plow trade, and called for by Intending purchasers, by the name of "Bissell 
Plows," and thèse words thus used mean and hâve always meant plows made 
and sold by complainant. 

The way in whlch complainant came to use the proper name "Bissell" in 
said connection was this: The moving spirit in its incorporation and organiza- 
tion was one T. M. Bissell. He was its principal stoclcholder. and, upon Its 
organization, became its président and gênerai manager. He had theretofore, 
for a period of over 20 years, been engaged in the business of making plows 
for sale with and for others at South Bend, had invented a process for chilling 
the moldboards of plows, known as a "hot water chill," whereby a substitnto 
for Steel, having its hardness and polish, yet cheaper, was provlded, for 
which he had obtained a patent May 18. 1880. By reason of thèse facts he 
had acquired a réputation as a plow manufacturer. Upon the organization of 
complainant, he sold and transferred to it his stock of tools, machinery, iron, 
and other chattels, and said patent, and thereafter, until shortly before the 
change In name, and just after the application therefor had been made, he 
devoted his entlre time, services, and attention to its business. During this 
time he invented three separate devices to be used in the manufacture of 
plows, one of which was a boit with an oblong or oval head, and he assîgned 
to complainant shop rights in each one of said patents. It was with his 
linowledge and consent, and through his active instrumentality, that his name 
was used in connection with the plow department of its business, and upon 
the plows made and sold by it, in the manner hereinbefore stated. In the 
year 1887 one E. C. Westervelt became a stockholder in the complainant. Its 
capital stock was increased to $60,000, owned or controlled one-half each by 
said Bissell and Westervelt. In the course of time Westervelt acquired charge 
of the flnancial afCairs of complainant, and Bissell's duties became conflned 
to supervising the manufacture of the plows. Finally, upon a proposition to 
buy or sell one-fourth of the stock at a certain figure, Bissell sold to Wester- 
velt, and on March 31, 1801, resigned ail officiai connection with complainant; 
retaining, however, one-fourth of its stock, which is still held by his estate. 
It was on the 21st of February precedjng that the proceedings for a change 
in name were instituted, and the probability is that they were instituted in 
View of the coming severance of connection of Bissell with complainant. Mr. 
Westervelt testifles that the change in name was with Mr. Bissell's consent, 
and it is certain that he interposed no objection thereto. 

At the time of this severance of connection, complainant's business covered 



360 121 FEDERAL REPORTER. 

22 States, and In the year 1891 it sold 9,595 plows, as agalnst 4,090 in 1885. 
In tûe manufacture of the plowa whlch it was then making, and bas since 
continued to make, It used said bot water process of chilUng, and an improve- 
ment thereon not patented, and said patented devlces. The plows which it 
has made and sold are largely chilled plows, tliough it bas made, to a con- 
sidérable extent, steel and cast plows. 

On 16th day of July, 1891, said T. M. Bissell, in connection with others, 
incorporated and organized, under the laws of Indiana, a corporation wltb 
the corporate name of "Tbe T. M. Bissell Plow Company," to carry on the 
business of selling plows of Its own manufacture at South Bend, and at once 
entered upon said business, wltb said Bissell in charge, and continued in 
business until the latter part of 1862 or early part of 1893. It made and sold 
chilled, steel, and cast plows. In making the chilled plows it used a process 
known as "bot iron process," invented by said Bissell, and in making ail its 
plows it used said patented devlces, shop rights to whicb, at least, were as- 
signed by said Bissell to said uew çompany. The plows whicb it made were 
exact duplicates of those made by complainant. The parts of tbe plows made 
by it were capable of Interchanging with like parts of like plows of com- 
plainant's. They were painted exactly like them, and had the same words, 
letters, and numbers which the corresponding plows made by complainant 
had. It issued circulars advertising its plows, of the same cbaracter, as to 
color, size, and shape, and containing tbe same statements and warranties, 
as those used by complainant in advertising its plows. Soon after it began 
business, complainant complained to It In regard to its manner of doing busi- 
ness. The complaint seems to bave been limited to the manner of paintin^ 
the plows, the use of the same words, numbers, and letters in marking them, 
and the issuance of said circulars. Upon said complaint being made, said cor- 
poration ceased to so paint or mark its plows, or to issue said circulars. No 
complaint seems to hâve been made of the corporate name of said company, 
or of its right to use it, or the name of said Bissell on the plows. Perhaps 
such complaint was not in order, so far as the use of the name of said com- 
pany, or of said Bissell upon the plows was concerned, until it began to use 
them in another manner than it had theretofore used them. Thereaf ter it 
marked its plows in this manner: Upon one of tbe handles of ail its plows 
it stenciled the words "T. M. Bissell," or "The T. M. Bissell," and upon the 
other of those that were chilled plowa the word "Chilled." Upon the beams 
of those havlng wooden beams It stenciled tbe words "The T. M. Bissell Plow 
Co., South Bend, Ind.," or the words "The T. M. Bissell Plow Co.," and to the 
numbers it prefixed tbe number "1" and to the letters it afflxed the letter 
"X." It also placed upon the handle or beam, or, perhaps, upon botb, a mark 
which consisted of the bead of a boit made in aecordance with said patent, 
and similar to the bolts used by it and complainant in making their plows. 
No complaint seems ever to bave been made of this manner of marking the 
plows. 

On the 23d day of July, 1892, Mr. Bissell died, and it was because of this 
fact, and probably, also, because It was flnancially embarrassed, said com- 
pany ceased to do business, as bereinbefore stated. Thereupon complainant 
purchased from it certain beams and belting, a good many patterns, and a 
patent for a devlee in connection with making of plows, obtained by Mr. 

Bissell on the day of , 1892, and which he had transferred to 

said Company. Thèse were ail its effects which complainant deemed of any 
value to it, and it paid therefor the sum of $4,475.18. 

One James Gallery had been engagea in the foundry and machine business 
at Eaton Eapids, Mich., from 1848 until bis death, in 1882. For four years 
preceding Ms death, bis son, the défendant Arthur D. Gallery, was in partner- 
ship with him, and they did business under the firm name of James Gallery 
& Son. Upon his death bis son and widow succeeded to the business, and 
carried it on under the name of James Gallery's Sons. In connection with it 
they made and sold plows and repalr parts in a small way; the plows which 
it made being known as the Curtis and Gallery plows. The output prior to 
1893 of tbe Ourtis plow was about 25 plows a year, and of the Gallery plow, 
which they began making in 1S91, not more than 100 in ail. In March, 1893, 
said Arthur D. Gallery learned through S. T. Green, of Charlotte, Mich., who 
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had been agent for complainant before the incorporation and organisation 
of the T. M. Bissell Plow Company by said Bissell, and tliereafter for said 
Company, at said place, in the sale of their plows, that said company had 
ceased its business, and had certain effects to dispose of. He visited South 
Bend, and negotiated wlth said company for the purchase of the remuant of 
Its efCects which had not been purchased by complainant, and the right to 
use the name "The T. M. Bissell Company. " On April 14, 1893, said Gallery, 
in connection with certain other citizens and résidents of En ton Rapids, Mich., 
incorporated and organized the défendant the T. M. Bissell Plow Company. 
On the 19th day of April the South Bend corporation executed to the Eaton 
Rapids corporation a written transfer of the rlght to use said name, and the 
remainder of said effects described therein, as consisting of patterns, patents, 
models, templates, and dies. The légal title to the three patents for déviées, 
including said boit with the oblong or oval head, was in the personal repré- 
sentative of said T. M. Bissell, his widow, and in pursuance of said sale slfe 
assigned them to said corporation. The considération for said transfer v?as 
the sum of $1,500. At that time said South Bend corporation had a stocli of 
manufactured plows at South Bend, Charlotte, Mich., and two points in 
Peunsylvania— those at Charlotte being in charge of said Green— and on the 
5th or 6th of May thereafter it sold same to said Eaton Rapids corporation 
for a sum which, with said $1,500, amounted to $5,175.82. Ilpon said .pur- 
chase being completed, to wit, on May 5. 189.3, the défendant corporation 
caused to be printed and mailed from South Bend to the customers of the 
South Bend corporation a circular in thèse words: 

"Office of the T. M. Bissell Plow Co. 

"South Bend, Indiana, May 5th, 1893. 
"To Our Patrons: We hâve disposed of ail our patterns, chills, flasks, 
patents, manufactured stocls and good will to the T. M. Bissell Plow Com- 
pany of Eaton Rapids, Mich., where under the direction of the same skilled 
mechanics they will continue the manufacture of the T. M. Bissell Plows and 
repairs. We thanli you for the libéral patronage accorded us in the past, and 
would ask a contlnuance of the same for our successors. 

"Yours truly, The T. M. Bissell Plow Company, 

"By F. E. Bissell, Treasurer." 

And the same date said S. T. Green caused to be printed and mailed from 
Charlotte to the plow trade in Michigan a circular in thèse words: 

"Charlotte, Mich., May 5, 1893. 
"To the Michigan Trade: It bas corne to our linowledge that certain parties 
hâve reported that we had sold out our plant to parties in South Bend, and 
that we were not building plows any more. This is a mistake and never 
had any foundation for truth. We simply shut down our works for a few 
days to jnake our removal. Wishing to increase our capital and enlarge our 
business we formed a large stock company at Eaton Rapids, Michigan, and 
removed our entire plant to Eaton Rapids (which enclosed circular fully ex- 
plains). It seems that certain parties hâve taken advantage of this and re- 
ported that we had quit business. We now hâve everything moved to Eaton 
Rapids and in a very few days we will be in runniug order and with largel.v 
increased capital and a large plant we will be euabled to give you not only 
the celebrated T. M. Bissell Plows as before. but will improve our goods iii 
every way that skilled mechanics and labor can conceive. It will be our aîni 
to make varions improvements and to keep paoe with the times, and we hopo 
to merit your continued patronage and good will. 

"T. M. Bissell Plow Co., 

"Per S. T. Green, Charlotte, Mich. 

"N. B. We wish to state further that Mr. S. T. Green of Charlotte, Mich.. 
will continue in charge of the Michigan trade the same as before. Soliciting 
your continued patronage and good wUl, we remain as ever, 

"Very truly yours, T. M. Bissell Plow Co., 

"Eaton Rapids. Michigan." 
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It îs elaimed that thls circular was issued by sald Green wlthout the 
authorlty, consent, or knowledge of the défendant corporation. It is signifi- 
cant, however, that It was issued slmultaneously with the circular issued by 
It f rom South Beud, that Green was the person through whose Instrumentality 
the purchase was brought about, and that he then had possession of Its 
manufactured stocl£ in Charlotte. He entered into a written contract to act 
as agent for the défendant corporation on December 26th thereafter. There- 
upon the défendant corporation began to malce and sell chilled, steel, and cast 
plows at Eaton Eapids of the same character as those made by the South 
Kend corporation, and to paint and marlî them in the same way that it did, 
save that where it had stenciled on the beams of the plows the words "The 
T. M. Bissell Plow Co., South Bend, Ind.," the défendant corporation stencliêcl 
the words "The T. M. Bissell Plow Co., Eaton Eapids, Mich.," and that it re- 
njoved the preflx "1" and afflx "X" in ail instances except 5, and has con- 
tinued to do so ever slnce. And it now malies and sells at least 16 plows of 
the same style as those made by complainant, which are exact duplicates of 
those made by complainant. As soon as it began to do business, and as long 
as they lasted, It circulated price lists of the South Bend corporation, received 
from it at the tlme of the purchase, upon the margin of which it had placed 
the words "Office and works removed to Eaton Rapids, Mich." It also caused 
to be printed and circulated In the plow trade circulars in its name in which 
it described Itself as "formerly of South Bend, Ind.," and also other circulars 
on which was a picture of T. M. Bissell, and référence is made to him in 
thèse words: "The inventor of chilled plows once made in South Bend, Ind., 
now only by The T. M. Bissell Plow Oo., Eaton Rapids, Michigan." In addi- 
tion to thls, in the way of àdvertisement, It caused to be printed and circu- 
lated catalogues of the plows made and sold by it, and has ever since done 
so. On the front page of thèse catalogues is a picture of T. M. Bissell. Pre- 
ceding a description of the plows referred to in it is a warranty which Is 
Word for word the same as the warranty In use by complainant long before 
T. M. Bissell severed his connection with complainant, and ever since, and 
an introduction In thèse words: 

"The name of T. M. Bissell is as well known to the chilled plow trade as 
the name of Washington Is to the people at large, and it is, therefore, un- 
necessary, In calling attention to the plows to which he gave his name and 
which contain the latest créations of his genius, to give in détail a history 
of his discovery of a successful method of chilling iron moldboards, or of the 
long years of unremlttlng study and experiment through which he toiled to 
bring to its présent state of perfection a complète Une of Chilled Plows. 
Neither does it seem necessary to relate the causes which resulted in the 
formation of an entirely new compàny after Mr. Bissell's death in 1892, and 
the removal of the works from South Bend, Ind., the scène of his activities 
for many years, to Eaton Rapids, Michigan, In the summer of 1893. For the 
purpose of gênerai information and correcting any misapprehension or wilful 
misstatement In regard to the genulne quallty of our goods, we beg to submit 
the foUowing statement of facts: 

"(1) We are the sole owners of ail original patterns used in the manufacture 
of T. M. Bissell Plows in South Bend, Ind. 

"(2) We are sole owners by vlrtue of assignment to us of ail patents Is- 
sued to T. M. Bissell used In constructing thèse plows, said original patents 
being In the possession of this company and subject to Inspection at its office 
in Eaton Rapids. 

"(3) We use the latest Improved ChiU, devised by Mr. Bissell, and the 
mixture of metals and method of manufacture which after years of experi- 
ment, he flnally adopted as being by far the best. 

"(4) We employ skilled workmen, who were educated under the supervi- 
sion and Personal instruction of Mr. T. M. Bissell. 

"(5) Every part of the T. M. Bissell plows will Interchange with a like 
part of any plow of Uke number bearing the name of Bissell, and at the same 
tlnie contain improvçments not found in the old style Bissell Plows." 

On two of the cuts of the plows contalned in thèse catalogues are the words 
"T. M. Bissell Plow Co., South Bend, Ind." Upon ail the circulars and every 
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pajre of llie catalogues issued by the défendant corporation since its organi- 
sation tliere Is a eut of the Jiead of said boit, and until the fall of 1898, after 
it had received notice tbat complainant intended to sue it, on same was printed 
the words "The T. II. Blssell Flow Company, Soutb Bend, Ind." Thereafter 
tbey were changed to "The T. M. Bissell Plow Ce, Bâton Rapids, Michigan." 
In ail tlie circulars, catalogues, and other advertising matter issued by the 
défendant corporation since its organization the plows made and sold by it 
were and are referred to as "ï. M. Bissell Plows." 

Since the organization of défendant corporation, no descendant of said T. 
M. Bissell, or any one bearing the name of Bissell, bas had any connection 
with défendant. In the introduction to the catalogues, hereinbefore quoted, 
it is stated that the défendant corporation eniploys skilled workmen, wbo were 
educated under the supervision and Personal instruction of Mr. T. M. Bis- 
sell. The facts in regard to tbis are thèse: When the défendant commenced 
business it had with it three employés who had been with the South Bend 
corporation, and whom it brought from South Bend to Eaton Rapids. One 
of thèse acted as foreman or instructor, and the other two were molders. The 
foreman or instructor remained about three months. One of the molders 
was with défendant for about two years, though not continuously, and the 
other for a shorter period of time. ITor three or four years prior to the bring- 
ing of this suit, in 1899, no person who had ever had connection with the 
Soutli Bend corporation has had any connection with défendant corporation. 

Complainant became aware of the entry of défendant corporation into busi- 
ness at Eaton Rapids shortly after it started. In some way it obtained some 
of the circulars whioh had been sent out from South Bend May 5, 1893, to the 
(tustoniers of the South Bend corporation. It made no complalnt or protest 
against anything that the défendant corporation was doing until about the 
year 1898. It consulted with attorneys in regard to its rights against said 
défendants as early as 1895, or perbaps earlier, and about the year 1898 It 
oaused a bill to be prepared on its behalf against the défendants, by certain 
attorneys, to be filed in the state court, and a copy thereof to be mailed to the 
défendant corporation. Otherwise no complaint or protest was made by com- 
plainant prior to the institution of this suit in 1899. 

Stuart MacKibbin (Edward Bacon and Dallas Boudeman of coun- 
sel), for complainant. 
j. B. Hendee and Garry C. Fox, for défendants. 

COCHRAN, District Judge, after making the foregoing statement, 
said: 

Thèse are the essential facts of this case. Are they such as to en- 
title complainant to ail or either part of the relief sought ? 

There can be no doubt but that, when Mr. Bissell severed his connec- 
tion with complainant, it had the right thereafter to continue to trans- 
act its plow business in the name of the Bissell Chilled Plow Works, 
and to mark its plows as it had been doing, against him as well as 
everybody else. In the case of William Rogers Mfg. Co. v. Rogers & 
Spurr Mfg. Co. (C. C.) ii Fed. 498, Judge L,owell said: 

"Both parties hâve fallen into the mistake of supposing that it was im- 
portant to hâve a Rogers and his son, to authorize them to use the trade- 
mark, 'Rogers & Son.' The law is not so. Any one might use that trade- 
mark for the flrst time that it was used, and, if there was no Rogers in the 
same business, no Rogers could eomplain. Levy v. Walker, L. R. 10 Cb. 
D. 436; Massam v. Thorley's Cattle Food Co., 14 Ch. D. 748." 

When it began to use said trade-name and to so mark its goods, 
there was no Bissell in the same business. The only Bissell who had 
been in the same business ceased to do such business, became con- 
nected with complainant, and gave his name to it. His thereafter 
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ceasing connection with complainant to the extent stated in no way 
affected its right to continue to use his name as it had been doing. 
Having that right, it certainly had the right to make the trade-name 
of its plow business its corporate name, and that apart from any con- 
sent of Mr. Bissell. But not only did complainant hâve such right 
(i. e., to uSe the name of Bissell in such ways) ; it also had the right 
to prevent the use of that name by others in the same business to the 
extent and upon the groimds now to be set forth. 

It is well settled that, where two persons are engaged in selling 
goods of like character, one of them has no right to represent the 
goods which he ofifers for sale as the goods of the other, in order to 
facilitate the sale of his goods. Such a représentation is an actionable 
wrong. Damages sustained thereby can be recovered, and its contin- 
uance can be enjoined. It is on this ground that a seller of goods, 
having a technical trade-mark, which he affixes thereto, can complain 
of another seller in the same business for aifixing the same trade- 
mark, or an imitation thereof, to his goods. In the case of Canal Co. 
V. Clark, 13 Wall. 311, 20 L,. Éd. 581, Mr. Justice Strong said: 

"In ail cases where rights to the exclusive use of a trade-mark are invaded, 
it is invariably held that the essence of the wrong consists in the sale of the 
goods of one manufacturer or vendor as those of another, and that it is only 
when this false représentation is directly or indirectiy made that the party 
who appeals to a court of equity can hâve relief. This is the doctrine of ail 
the authorlties." 

And again: 

"The first appropriator of a name or device pointing to his ownership, or 
which, by being associated with articles of trade, has acquired an understood 
référence to the originator or the manufacturer of the articles, is injured 
whenever another adopts the same name or device for slmilar articles, because 
such adoption is, In effect, representing falsely that the productions of the 
latter are those of the former. Thus the custom and advantages to which 
the enterprise and skill of the first appropriator had given him a just right 
are abstracted for another's use, and this is done by deceiving the public — 
by inducing the public to purchase the goods and manufactures of one person, 
supposlng them to be those of another." 

In the case of McLean v. Fleming, 96 U. S. 245, 24 L,. Ed. 828, Mr. 
Justice Clifïord said : 

"Equity gives relief in such cases upon the ground that one man is not al- 
lowed to ofECr his goods for sale, representing them to be the manufacture 
of another trader in the same commodity. Suppose the latter has obtained 
celebrity in his manufacture; he is entltled to ail the advantages of that 
celebrity, whether resultlng from the gréa ter demand for his goods, or from 
the higher price the public are willing to give for the article rather than for 
the goods of the other manufacturer, whose réputation is not so hlgh as a 
manufacturer. Where, therefore, a party has been in the habit of stamping 
his goods with a partieular mark or brand, so that the purchasers of his 
goods having that mark or brand know theio to be of his manufacture, no 
other manufacturer has a right to adopt the same stamp, because by doing 
so he would be substantially representing the goods to be the manufacture 
of the, person who first adopted the Stamp, and so would or might be depriv- 
ing îiim of the profit he might make by the sale of the goods which the pur- 
ehaser intended to buy." 

Indeed, what makes a mark afïixed by a seller to goods produced or 
selected by him a technical trade-mark (i. e., one whose exclusive use 
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by him in marking goods of the same or like character will be protect- 
ed) is that when it is affixed to goods of that character it amounts to a 
représentation that they are the goods of the person who has adopted 
it as his trade-mark. If it does not amount to such a représentation, 
it is not a technical trade-mark. In the case of Amoskeag Mfg. Co. 
V. Spear, 2 Sandf. 599, Judge Duer said : 

"The owner of an original trade-mark has an undoubted right to be pro- 
tected in the exclusive use of ail the marks, fôrms. or symbols that were ap- 
propriated as designating the true origin or ownership of the article or fabric 
to which they are affixed; but he has no right to the exclusive use of any 
words, letters, figures, or symbols which bave no relation to the origin or 
ownership of the goods, but are only meant to indicate their names or quality. 
He has no right to appropriate a sign or symbol which, from the nature ol 
the fact it Is used to slgnify, others may employ with equal truth, and there- 
fore hâve an equal right to employ for the same purpose." 

And in the case of Canal Co. v. Clark, supra, Mr. Justice Strong 
said: 

"The office of a trade-mark is to point eut distinctively the origin or owner- 
ship of the article to which it is affixed, or, in other words, to give notice who 
is the producer." 

It is because they do not amount to such a représentation that the 
various names which cannot be made use of as technical trade-marks 
are held not to be capable of such use. In the case of Canal Co. v. 
Clark, supra, Mr. Justice Strong said: 

"Nor can a generic name, or a name merely descriptive of an article of 
trade, or of its quallties, ingrédients, or characteristics, be employed as a 
trade-mark, and the exclusive use of it be entitled to légal protection." 

And again: 

"And it is obvions that the same reasons which forbid the exclusive 
appropriation of generic names, or of those merely descriptive of the article 
manufaetured, and which can be employed with truth by other manufacturers. 
apply with equal force to the appropriation of geographical names, designat- 
ing districts of country. Their nature is such that they cannot point to the 
origin (Personal origin) or ownership of the articles of trade to which they 
may be applied. They point only at the place of production, not to the pro- 
ducer, and, could they be appropriated exclusively, the appropriation would 
resuit In mischlevous monopolles." 

It is on this same ground that proper names can never constitute 
technical trade-marks. A person of the same name may lawfully en- 
gage in the same or like business in which another is already engaged, 
and the use of the name will not necessarily dénote that the goods to 
which it is affixed are the goods of such other person. But as it is a 
wrong for one trader to pass ofï his goods as another's, and it is only 
because the use of another's technical trade-mark amounts to such a 
wrong that it is justiciable, it follows that, if such a wrong is done in 
any other way, it must be equally justiciable. It is évident that such 
a wrong may be done by a rival trader to another — by a second corner 
to the first corner in the same trade — in other ways. He may dress 
his goods in the same way in which the other does; he may mark 
them with the same name with which the other marks his goods, even 
though such name may not be capable of being made use of as a tech- 
nical trade-mark ; and he may do business in the same name. Either 
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one of thèse things may be donc by him in such a way and under such 
circumstances that the doing of them amounts to a représentation that 
his goods are the goods of the first corner — just as much so as if he 
had marked his goods with a technical trade-mark belonging to the 
other. His action in such a case is not the violation of such a trade- 
mark, but is what is termed "unfair compétition." In determining 
whether what he is doing or has done in either of thèse ways amounts 
to such a représentation, and therefore constitutes unfair compétition, 
the test is whether it is calculated to deceive intending purchasers of 
such goods — ^that they are the goods of the first corner. It is not 
necessary that it should be calculated to so deceive first or intelligent 
purchasers. It is sufïicient that it is calculated to deceive ultimate or 
ordinary purchasers. And ordinary purchasers include incautious, un- 
wary, and ignorant purchasers. The law has gone further than this, 
and prescribed a rule by which it can be determined whether what is 
done by the rival trader is calculated so to deceive stich purchasers. 
That rule is that, if what is done by such trader causes his goods to be 
known in the trade by the same name by which such other goods are 
already known therein, it is calculated to deceive such purchasers. 
In the case of Seixo v. Provezende, L. R. i Ch. App. 192, Lord Cran- 
worth, in referring to what resemblance to a technical trade-mark 
will constitute an infringertient thereof, said : 

"It would be a mistake, however, to suppose that the resemblance nâust be 
such as would deceive persons who should see the two marks placed side by 
slde. The rule, so restricted, would be of no practical use. If a purchaser, 
looklng at the article oflfered to hlm, would naturally be led, from the mark 
Impressed on it, to suppose It to be the production of the rival manufacturer, 
and would purchase it in that belief, the court considers the use of such a 
mark fraudulent. But I go further. I do not consider the actual physical 
resemblance of the two marks to be the sole question for considération. If 
the goods of a manufacturer hâve, from the mark or devlce he has used, 
become known in the market by a partlcular name, I think that the adoption 
by a rival trader of any mark which will cause his goods to bear the same 
name in the market may be as much a violation of the rights of that rival 
as the actual copy of his devlce." 

The principle stated in the last sentence of this extract has often 
been quoted with approval or applied in subséquent cases. Johnson 
v. Bauer (C. C.) 79 Fed. 954; Read v. Richardson, 45 L. T. (N. S.) 
54; Orr-Ewing v. Johnston, 40 L. T. (N. S.) 309; Id., L. R. 13 Ch. 
Div. 434; Johnston v. Orr-Ewing, L. R. 7 App. Cas. 219; In re 
Barker's Trade-Mark, 53 L. T. (N. S.) 23; Anglo-Swiss Condensed 
Milk Co. V. Metcalf, 3 R. R C. 28; Wilkinson v. Griffith, 8 R. P. C. 
370; Hutchinson v. Blumberg (C. C.) 51 Fed. 829; In re Worthing- 
ton & Co.'s Trade-Mark, L. R. 14 Ch. D. 8 ; Cartier v. Carlile, 31 
Beav. 292 ; Edelsten v. Edelsten, i De G., J. & S. 185. 

The reason why it is held that the adoption by a second corner 
of any mark that will cause his goods to be known in the market 
by the same name as that by which the first comer's goods are al- 
ready known, on account of his technical trade-mark, is an infringe- 
ment thereof, is that thereby purchasers will be deceived into pur- 
chasing his goods for the goods of the first comer, the same as they 
would be by the use of an actual copy of the latter's technical trade- 
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mark. If, then, the use of any mark that will cause such an effect is 
an infringement o£ a technical trade-mark, it would seem to foUow 
that, where no such trade-mark is involved, if what the second comer 
does in relation to bis goods or business will hâve such an effect, it 
amounts to unfair compétition. As in the other case, it causes his 
goods to be known in the market by the same name by which the 
first comer's goods are already known, and hence is calculated to de- 
ceive purchasers into buying his goods for that trader's goods, which 
is the test of unfair compétition, as well as of infringement of a tech- 
nical trade-mark. And it bas been so held. It bas been so held in 
cases where the fîrst comer bas marked bis goods with a geographical 
name to such an extent and for such a length of time that they hâve 
become known in the market by that name. Cases of this sort are 
the cases of Wotherspoon v. Currie, L. R. 5 H. L. 508 ; Thompson v. 
Montgomery, h. R. 41 Ch. D. 35 ; American Waltham W. Co. v. 
U. S. W. Co., 173 Mass. 85, 53 N. E. 141, 43 L. R. A. 826, 73 Am. 
St. Rep. 263. Tbe two former cases were cited with approval by the 
United States Suprême Court in the case of Lawrence M. Co. v. 
Tennessee Manufacturing Co., 138 U. S. 537, 11 Sup. Ct. 396, 34 L. 
Ed. 997. It bas also been so held where the first comer has marked 
his goods with a personal name, either with his own or that of an- 
other, to such an extent and for such a length of time that they bave 
become known in the market by that name. In cases where the sec- 
ond comer, who has so marked his goods or carried on his business 
that his goods hâve or are likely to become known by the same name, 
bas been a person not of that name, but one who has adopted it as a 
business name, and marked his goods with it, it has been unhesitating- 
ly held that his conduct amounted to unfair compétition, and he has 
been made to pay damages for it, and enjoined from further use of 
such name in any respect wbatever upon his goods or in connection 
with his business. Where the second comer is a corporation that has 
adopted such name as a part of its corporate name, the case bas been 
treated as one where a person not of tbat name bas adopted it as his 
business name, and marked his goods with it, even thougb some or ail 
of its incorporators, stockholders, or ofificers may be of that name. 
For in such case it is the corporation, and not the individuals con- 
nected with it, that is doing business in that name, and marking its 
goods with it, and, before the adoption of the name by it, it had no 
such name. Cases of this sort are the cases of William Rogers Mfg. 
Co. V. Rogers & Spurr Mfg. Co. (C. C.) 11 Fed. 49,5; Le Page Co. 
v. Russia Cernent Co., 2 C. C. A. 555, 51 Fed. 941, 17 L. R. A. 354; 
Meyer v. Dr. B. L. Bull Vegetable Medicine Co., 7 C. C. A. 558, 58 
Fed. 884; William Rogers Mfg. Co. v. R. W. Rogers Co. (C. C.) 
66 Fed. 56; Clark Thread Co. v. Armitage (C. C.) 67 Fed. 896; R. W. 
Rogers Co. v. William Rogers Mfg. Co., 17 C. C. A. 576, 70 Fed. 
1017; Irivestor Publisbing Co. v. Dobinson (C. C.) 72 Fed. 603; 
Clark Thread Co. v. Armitage, 21 C. C. A. 178, 74 Fed. 936; Fuller 
v. Hufï, 43 C. C. A. 453, 104 Fed. 141, 51 L. R. A. 332; Wyckoff v. 
Howe Scale Co. (C. C.) iio Fed. 520; Lamb Knit Goods Co. v. 
Lamb Glove & Mitten Co., 120 Mich. 159, 78 N. W. 1072, 44 L. R. A. 
841 ; Chas. S. Higgins Co. v. Higgins Soap Co., 144 N. Y. 462, 39 
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N. E. 490, 2^ L. R. A. 42, 43 Am. St. Rep. 769 ; De Long v. De Long 
Hook & Eye Co. (Sup.) 32 N. Y. Supp. 203 ; Penberthy Injector Co. 
V. Lee, 120 Mich. 174, 78 N. W. 1074; Holmes v. Holmes Booth & 
Atwood M. Ce, 37 Conn. 278, 9 Am. Rep. 324; Meriden B. Co. v. 
Parker, 39 Conn. 450, 12 Am. Rep. 401 ; Williams v. Brook, 50 Conn. 
278, 47 Am. Rep. 642. In cases where the second corner is of that 
name, and therefore has a right to do business therein, his use of the 
name in his business has been restricted. He has been required to 
refrain from characterizing his goods by that name by marks upon 
them, and in other ways to exercise précautions to prevent, so far as 
possible, his goods from being known in the market by such name. 
Cases of this sort are the cases of Pillsbury v. Pillsbury-Washburn 
F. M. Ce, 12 C. C. A. 432, 64 Fed. 841 ; Walter Baker & Co. v. 
Baker (C. C.) 77 Fed. 181 ; Walter Baker & Co. v. Sanders, 26 C. C. 
A. 220, 80 Fed. 889; Walter Baker & Co. v. Baker (C. C.) 87 Fed. 
209. The case of Fish Bros. Wagon Co. v. La Belle Wagon Works, 
82 Wis. 546, 52 N. W. 595, 16 L. R. A. 453, 33 Am. St. Rep. 72, hardly 
seems to be in accord with the other cases. A case showing what use 
a second comer of the same name may make of his name in this busi- 
ness is that of Duryea v. National Starch Mfg. Co., 25 C. C. A. 139, 
79 Fed. 651. 

Such, then, being the law of unfair compétition in relation to the 
use of Personal names, it follows that the original T. M. Bissell Plow 
Company, the South Bend corporation organized by Mr. Bissell after 
he severed connection with complainant, had no right to adopt that 
as its corporate name, or to do business in that name, or to mark the 
plows manufactured by it with the name "Bissell" in any connection 
whatever. The fact that it was organized and managed by Mr. Bis- 
sell conferred no such right upon it. It was precisely the same as if 
one not of that name had undertaken to manufacture plows under that 
name, and to mark them with it. Much more did the défendant cor- 
poration hâve no right to adopt that name as a part of its corporate 
name, or to transact its business in that name, or to mark its plows 
with it. No one of the name of Bissell was ever connected with it, 
and the South Bend corporatioïi, itself having no right to use the name 
in any way, had no power to confer the right to use it upon said de- 
fendant. The want of right in the South Bend corporation and its 
alleged successors, the défendant corporation, to use the name, was 
due to the fact that at the time of the organization of the former, by 
reason of the extent and length of time that complainant had used 
the name "Bissell" in connection with its plow business, the plows 
manufactured by it had become known in the market as "Bissell 
Plows," and the use of such name by said corporations would cause 
the plows made by them to be known in the market by the same name. 
The use of the name by them, therefore, was calculated to deceive 
purchasers of plows into believing that their plows were the plows of 
complainant, and thus pass them ofiE as complaihant's plows. The 
fact that they always prefîxed "T. M." to the word "Bissell" when used 
on the plows, and they advertised their plôvvs, is a witness to the fact 
that complainant's plows were known in the market as "Bissell 
Plows." It is an attempt to make a distinction from something al- 
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ready existing. Yet that distinction was not sufficient to cause the 
plows manufactured by them to be known in the market as "T. M. 
Bissell Plows/' as distinguished from "Bissell Plows," or to prevent 
them from being known in the market as "Bissell Plows," the same 
as complainant's plows were. That in fact the plows of the défend- 
ant corporation did become known in the market simply as "Bissell 
Plows" is shown by at least two items of évidence in the record. They 
show that the défendant corporation itself was in the habit of re- 
ferring to the plows manufactured by it by the name of "Bissell." 
One is a letter from the défendant corporation to the Hinsdale Trans- 
fer Company, of Hinsdale, Mich., dated March 29, 1894. The opening 
sentence of that letter is in thèse words : 

"In reply to your favor of yesterday we beg to say; we are pleased to hear 
that the Bissell Plows in your territory are giving good satisfaction and that 
for that reasou you are led to wish to secure the agency; so far as our knowl- 
edge extends that is the uuiversal verdict, exeept where the use of inferior 
material has caused breakage of parts." 

The other is contained in the form of contract with its agents in 
use by the défendant corporation. In that contract the articles cov- 
ered by it are referred to as "Bissell Plows and Repairs." 

No doubt, Mr. Bissell had the right, upon severing connection with 
complainant, to go into the plow business again on Tiis own account, 
and transact it in Kis own name, with such restrictions and précautions 
in regard to the use thereof, in relation to his business, as would pre- 
vent, as far as possible, his goods being taken for complainant's, and 
thus avail himself of his réputation as a plow manufacturer. But 
that h'e did not do. And whether he did so or not, this is not a case 
against him, but against the défendant corporation. It is not a case 
involving the right of a person to use his own name, but the right 
of a corporation formed and managed by persons not of that name to 
use the name. The line of authorities cited by counsel for défend- 
ants, involving the right of a person to use his name in his own busi- 
ness, are not, therefore, pertinent to this case. 

Counsel for défendant urges that the fact that complainant and de- 
fendant corporation are not located at the same place, afïects com- 
plainant's right to complain of said défendant 's use of the name "Bis- 
sell," and they cite in support of this contention the cases of Cady 
V. Shultz, 19 R. I. 193, 32 Atl. 915, 29 L. R. A. 524, 61 Am. St. Rep. 
763; Nebraska L. & T. Co. v. Nine, 27 Neb. 507, 43 N. W. 348, 20 
Am. St. Rep. 686; Investor Publishing Co. v. Dobinson (C. C.) 82 Fed. 
56; Hazelton Boiler Co. v. Hazelton Tripod B. Co., 137 111. 231, 28 
N. E. 248; Fish Bros. Wagon Co. v. La Belle Wagon Works, 82 Wis. 
546, 52 N. W. 595, 16 L. R. A. 453, 33 Am. St. Rep. 72. In the first 
three cases the rivais were not engaged in the business of selling goods. 
In the first case they were rival dentists ; in the second, rival bankers ; 
and in the third, rival publishers of a newspaper. What was com- 
plained of in each case was the doing of business by the second corner 
in the same, or substantially the same, name. The fact that the rivais 
were engaged in separate communities was alluded to as a circum- 
stance bearing upon the question as to the right of the first corner to 
cnjoin the second comer from using the same business name. Thèse 
121 F.— 24 
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cases have no bearing upon a case where the rivais are engaged in 
selling goods in the same open market, and are marking their goods 
with the name in which they are doing iDusiness. That in such a case 
the fact that the rivais liye in separate communities, more or less dis- 
tinct ffom each other, should have no spécial significance, was recog- 
nized in the Nebraska case. Judge Reese said: 

"It cannot be that the same reason for the rule exlsts in cases of thla 
kind as in cases of trade-marks. In trade-mark cases there Is a commodity 
manuf^ctured, or in some way prepared for the gênerai market. In such 
cases it is due both to the public and to the flrst manufacturer that, if he 
furnish a superior «luality of goods or wares, the former be protected from 
fraudulent imitation; tiie latter, from the destruction of a trade he has built 
up at great expense and labor, and by honesty In his manufacture. Xhe 
products of the new enterprise should stand upon their own merits in their 
race for favor in the markets to which they are sent. In Spring Oo. v. Spring 
Co., 4i5 N. Y. 291, 6 Am. Rep. 82, an injunction was granted against the de- 
fendant for bottling and placing upon the market a water with a name 
similar to that of the water bottled and sold by the plalntifC. The plaintiff 
was the owner of what was denomlnated the 'Congress Spring' property in 
Saratoga, Shd for a number of years it liad been engaged in bottling and 
selling 'Congress Water.' The défendants were organized as 'The High Rock 
Congress Spring Company,' and were engaged in bottling and selling 'High 
Rock Congress Spring Water,' and so labeling Its products. An injunction 
was allowçd, for the reason that the word 'Congress,' from long use by the 
plaintiff, became its legltimate property as a trade-mark, and as indlcating 
the origin and ownership of the water flowing from the Congress spring. Hier 
V. Abrahams, 82 N. Y. 519, 37 Am. Rep. 589, was to restraln the défendant 
from the appropriation of a trade-mark upon the label of manuf actured eigars, 
and an injunction was allowed.; Pierce v. Guittard (Cal.) 8 Pac. 645, 58 Am. 
Kep. 3, was to resti'ain an infringement upon a trade-mark used for manufac-, 
tured chocolaté, and the same principles were held to apply. The rule ap- 
plied to the above cases runs through the Une of cases where the manufac- 
tured or prepared product is placed upon the open market In compétition with 
other articles of the same character or kind. But we thlnk it does not apply 
to the case at bar. In thls case a différent prlnciple is Involved. The dam- 
ages, if any, inflicted upon the publie, could not be by the devices referred 'o. 
Thé place' bf business of défendant, being so remote from plaintiff, would seem 
to preclude the idea of such damage resultlng to plaintiif, consldering the 
character of the business in which the parties désire to engage. The nature 
of the business transacted by the companies is such that, consldering the 
distance between their principal ofBces, there can be no substantial conflict of 
interest." 

In the Illinois case the rivais were sellers of boilers — one being lo- 
cated in New York, and the other in Chicago. The défendant was the 
fîrst corner. But that apart, the thing complained of was that the de- 
fendant was doing business in substantially the same name as com- 
plainant. There was no complaint that défendant was otherwise doing 
anything that would aflfect complainant's business. It did not appear 
that complainant's goods had become known by the name in which it 
did business: Bailey, J., said: 

"There is évidence tendlng to show that thé boilers which Kennedy and 
Hazeltou manufactured and sold were known from the flrst, to some extent, 
at least, ap 'Hazelton Boilers,' and that said flrm so denomlnated them in 
their advertisements and circulars; but'these facts do not show, the adoption 
of those words or of the word 'Hazelton,' as either a trade-<mark or trade- 
name. A trade-mark owes Its existence to the fact that it is actually af- 
flxed to a vendible commoditj'. Browne. Tr.<ide-Mârks, § 31. There is no 
évidence, or, If there Is any, it is exceedingly slight,, that tiie words 'Hazel- 
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ton Boilpr' or 'Hazelton' had been actually afflxed to the boilers as a trade- 
mark prior to July 10, 1884. ïhe mère adoption ot said words in advertise- 
ments and circuiars gave said firm no exclusive right to tlieir use." 

And again, as a further distinction, the goods of the respective rivais 
were not sold in the open market. Bailey, J., said : 

"We are aiso of the opinion tliat ttiere is a failure by the complalnant to 
sho-w any improper interférence by tlie défendant with the complainant's 
business of manufacturing and selling steam boilers. The complainant's place 
of business is iu tlie clty of New York, while that of the défendant is in the 
City of Chicago. Neither puts Its steamboilers on the market to be sold by 
retailers or middlemeu to the final purehaser, but both deal directly with cus- 
tomers who purchase boilers for their own use, and who give their orders 
directly to the complalnant or défendant, as the case may be. In this way 
the liability of intending purchasers to be deceived iuto mistaking boilers of 
the defeudant's' manufacture for those of the complalnant, if not whoUy 
obviated, is reduced to the minimum. It is difiicult to see how purchasers 
of ordinary intelligence, dealing directly with the manufacturers, could be 
misled Into coufounding two such establishments, situated nearly 1,000 miles 
apart." 

Then as to the Fish Case, that, as we hâve heretofore pointed out, 
was a case involving the right of the second corner to use his own 
name in his business, and is hardly in Une with the weight of authority 
applicable to cases of that kind. This is a case of two rivais engaged 
in the same business, selling their goods in the same open market, and 
each using the same name to mark their goods as well as doing busi- 
ness in the same name; i. e., the name of "Bissell." I don't think that 
the fact that their places of manufacture are in separate communities 
afifect their rights, and no authority has been cited to the efifect that it 
does. 

Counsel for défendant urges further that complalnant is not entitled 
to any relief because the défendant corporation hâve been free from 
fraudulent intent to appropriate to its use any part of complainant's 
business. It must be conceded that in the circuiars that were issued on 
May 5, 1893, and the further circuiars and catalogues which were 
issued by it in advertising its business, it stretched the truth in regard 
to its connection with the T. M. Bissell Plow Company, of South 
Bend, and T. M. Bissell, if not in relation to the complalnant. This. 
however, it is claimed it did in order to hold on to business which it 
was believed to belong to said South Bend corporation, and perhaps 
to get the benefit also of Mr. Bissell's réputation. This is possibly 
true, and it is further possible, if not probable, that the défendant be- 
Heved in good faith that it had a right to do business in the name of 
T. M. Bissell Plow Company, and to mark its plows with the name of 
Bissell. But it is not reasonable to suppose that the défendant cor- 
poration did not know that by the use of the name of Bissell it must 
necessarily obtain a part of complainant's business, and that it intended 
thereby to realize ail the benefits which might accrue to it out of its 
use. However this may be, it knew that complainant's plows were 
widely and extensively known as Bissell Plows; that that name had 
become impersonalized, and had corne to mean plows made by com- 
plalnant; and, with this knowledge, it gave its plows the same name, 
and put them on the market with it. This it had no right to do. In 
so doing it entrenched upon complainant's rights, and counsel for de- 
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fendant concèdes that, where the conduct of a rival trader is necessa- 
rily a wrongful injury, the question of fraudulent intent ceases to be 
important. 

In the case of McLean v. Fleming, supra, Mr. Justice Strong said : 
"Positive proof of fraudulent intent is not required where the infringe- 
ment is clear, as the liability of the infringer arises from the îact that 
he is enabled, through the unwarranted use of the trade-mark, to sell 
a simulated article as and for that which is genuine," and cites, in sup- 
port of this the case of Wotherspoon v. Currie, supra, which, as we 
hâve seen, is a case of unfair compétition. 

In the case of Walter Baker & Co. v. Baker (C. C.) TJ Fed. i8i, 
Judge Paul said: 

"The respondent, in his answer and In hls testimony, avers that he had no 
intention o£ infringing on the rights of the eomplainant. He has talien the 
testimony of a number of witnesses to prove his high character as a citizen 
and business man. In the argument great stress is laid upon this testimony 
by respondent's counsel, as negativing the idea of a fraudulent purpose on the 
part of the respondent in dressing up his goods in imitation of the com- 
plainant's. The court cannot give to this évidence the weight to which 
counsel Insist it is entitled. It must in this case, as in every case where in- 
tent is the subject of investigation, deduce the intent from the acts of the re- 
spondent. Thèse constitute the proof as to the purpose of the respondent, and 
by them the court must be guided." 

In the case of The Le Page Co. v. Russia Cément Co., supra, Judge 
Putnam said: 

"The plalntifC in error submits that, in order to maintain this suit, it is 
necessary to show that it Unew of the existence of a trade-mark, that it in- 
tended to palm off its goods as those of the Russia Cernent Company, and 
that the public was deceived thereby. This might be true if the only case 
shown by the proofs was that of an actual purpose to mislead the public to 
the Injury of the Russia Cernent Company; but, as we place the case on the 
proposition that, under the circUmstances, the use of the words 'Manufac- 
tured by The Le Page Company,' in connection with the word 'Glue,' is neces- 
sarily a wrongful injury to the Russia Cernent Company, which ought to 
hâve been foreseen by Le Page and the Le Page Company, we hâve not 
deemed It necessary to go Into the controverted question of actual fraudulent 
intent or artifice, or to weigh the évidence on that point. Positive proof of 
fraudulent Intent is not required where the proof of Infrlngement is clear, as 
the liability of the infringer arises from the fact that he Is enabled to sell a 
.simulated article as and for the one which is genuine." 

In the case of Wirtz v. Eagle Bottling Co., 50 N. J. Eq. 164, 24 
Atl. 658, Van Fleet, V. C, said : 

"He further says that in designlng the defendant's labels he had no purpose 
or design, of palming off the defendant's goods for those of the eomplainant. 
Admitting ail this to be true, it is manifest it constltutes no défense. The 
vital question In cases of this kind is not, whàt did the défendant mean? but 
what has he donc? The légal quality of an act resulting in injury must be 
decided, not by the motive with which it was doue, but by the conséquences 
which hâve necessarily resulted from it. The law, in civil cases, does not 
attempt to penetrate the secret motive which induced the act brought in 
judgment, but judges of its légal quality solely by the conséquences which 
hâve naturally and necessarily proceeded from it. It is no less a dictate of 
justice than of sound reason that every person must be understood to hâve 
Intended to do just what is the natural conséquence of hls act deliberately 
doue. The aggrleved person, in cases of this class, is not required to show 
Intentional fraud, but he makes a sufflcient case to give him a right to pro- 
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tection when he shows that the défendant is nsing bis labol, or one so nearly 
like it as to render déception ot the public and injury to himself probable." 

Counsel for défendant further urge that complainant lias failed to 
make ont a case because there is no évidence of any purcliaser having 
been actually deceived into purcliasing defendant's plow believing it to 
hâve been complainant's. This however, was not necessary, so far as 
its right to injunctive relief is concerned. In the case last cited Van 
Fleet, V. C, said further: 

"Neither is he required to prove that persons hâve actually been deceived, 
and that his adversary's goods hâve been purchased under the belief that 
they were his. If it appears that the resemblance between the two labels is 
such that it is probable, in the sale of the goods of the parties, the one wil! 
be mlstaken for the other, enough is shown to make it the duty of the court 
to interfère." 

In the case of Von Mumm v. Frash (C. C.) 56 Fed. 837, Judge 
Benedict said : 

"It is further to be observed that, although in the case deeided by the New 
York Court of Appeals there was no testimony from witnesses that in the 
trade the defendant's manufacture had been taken for the other, the danger 
of such mistake was held sufflcient to call for the interférence of the court. 
See, also Braham t. Beachim, 7 Ch. Div. 856. That case, therefore, over- 
throws the objection taken hère that there is no évidence of any instance 
where a person bas been defrauded by the method adopted by the défendant 
in dressing up their manufacture. In a case like the présent it would be too 
much to require the complainants to prove instances of such déception. It 
is not likely that the knave who perpétrâtes the fraud upon the ultimate con- 
sumer will disclose himself to the complainants; and the ultimate consumer. 
if cognizant of the fraud practiced upon him, could not, unless by mère acci- 
dent, be known to the défendants. Such testimony is unnecessary where, as 
hère, the proofs warrant the conclusion that the only reason for the dress 
adopted by the défendants for their product is that it can be successfully used 
to defraud the ultimate consumer. Moreover, it is not to be disputed that 
danger of Injury to the complainants is created by the défendants' method of 
dressing up their article, and danger of injury is sufflcient ground for the in- 
terposition of a court of equity." 

And in the case of Fuller v. Huiï, supra, Judge Shipman said : 

"It is not necessary for the complainant to attempt to discover whether 
a purchaser had been actually deceived, for a manifest liability to déception 
exists." 

This case, however, is not wanting in évidence of déception, slight 
though it may be. The défendants introduced one R. H. Hupp, a 
former traveling salesman of complainant, as a witness. He testified 
that he never knew of any confusion between complainant's and de- 
fendant's goods. On cross-examination he identified six reports 
made by him to complainant whilst acting for it. In one, dated Oc- 
tober 7, 1891, whilst the South Bend corporation was doing business, 
is this statement : 

"Robertson was hère over night, and contracted wlth them, selling them 
four plows. When I called on them this a. m. they said, 'Why, one of your 
men just contracted with us this morning.' On looking at contract I saw 
who it was. They thought they were contracting with us." 

In another report, dated November 28, 1893, after défendant cor- 
poration began business, is this statement : 
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"This Is the flrSt place I hâve found where the T. M. people hâve been. 
J. L. W. contracted with them, thinking he was contractlng wlth us. He 
bought qulte a lot of goods from them in the fall, not knowing the différence. 
I believe it a good Idea to mail a letter to each dealer telling them that you 
hâve not moved away, etc., etc. I hâve beçn asked the question several 
times." 

The défendant, Arthur D. Gallery, was asked on direct examination 
this question: 

"State whether or not défendant corporation experienced any trouble in the 
way of confusion of mail, that is, in the way of receivlng mail which should 
hâve gone to complainant corporation ï" 

To it he answered: 

"Very little. From 1893 to 1896 we received not more than six letters In- 
tended for complainant corporation. Thèse were immediately forwarded to 
it, but we never received any which had been by mistake sent to complainant." 

Frank E. Brown, a jobber and retailer of plows at Grand Rapids, 
Mich., and a witness for défendants, testified on cross-examination : 

"Q. You say that you always explain the différence between the défendants' 
and complainant's plows? A. T did not say that I explained the différence 
between the plows. Q. What did you say? A. ïhat we explained the différ- 
ence between the companies; that we were selling the T. M. Bissell Plow 
made at Eaton Rapids. Q. You iind it necessary to explain that there are two 
companies? A. It was for a year or two, until people got acquainted with the 
fact that there were two companies." 

Samuel E. Bolton, a witness for complainant, who at one time sold 
plows for both complainant and défendants at Niles, Mich., testified 
on cross-examination: 

"Q. The T. M. Bissell Plow Company's plows were plainly marked, were 
they not, 'The T. M. Bissell Plow Company, Eaton Rapids, Michigan'? A. 
They were. Q. And the Bissell Chilled Plow Works plow was plainly marked 
'Bissell Chilled Plow, South Bend, Ind.'î A. Yes, sir. Q. Do you claim that 
you were able to sell customers the T. M. Bissell plow, marked as it wasi, 
as being a Bissell chilled plow of South Bend manufacture? A. The farmers 
seemed to be unable to recognize the différence without their attention being 
caUed to it. (Question repeated.) A. I said the farmers seemed to be unable 
to recognize the différence without their attention being called to it. And I 
wlU add, further, that we sold both as Bissell plows. (Question repeated.) 
A. The farmers failed to recognize the différence without their attention was 
called to it. (Question repeated.) A. I answer it as I answered before. Q. 
During the four years that you were engaged in business there about how 
many Bissell chilled plows were you enabled to palm ofif upon your customers 
as being T. M. Bissell plows? A. I, of course, perhaps haven't the right to- 
object, but the question looks a little as though we were trying to show dé- 
ception. 1 will simply state that if we failed at the time a customer wanted 
a certain number of plow, and we did not hâve it in stock, we would come 
over and buy one of the ISlssell Chilled Plow Company and deliver it to the 
customer. Q. And would the customer suppose he was buying a T. M. Bissell 
plow? A. The customer would suppose that he was buying a Bissell plow. 
would know he was buying a Bissell plow, and would know no différence un- 
less we had called his attention to the plow being marked 'T. M. Bissell.' Q. 
Now I will ask you again how many plows you were enabled to palm off in 
that wa.v upon your customers; how many Bissell chilled plows? A. I am 
not prepared to answer deflnltely. Q. About how many? A. Perhaps a 
dozen plows." 

This évidence shows that purchasers hâve been deceived into buy- 
ing défendants' plows for complainant's ; just what one would ex- 



BIS8ELL CHILLED PLOW WORKS V. T. M. BISSELL PI.OW CO. 375 

pect to hâve been the case if there Iiad been no direct évidence of it. 

And, finally, it is urged by défendants' counsel that complainant 
bas lost ail right to any relief by reason of lâches. It appears from 
the évidence that complainant became aware of the fact that défend- 
ant corporation had entered into the plow business shortly after it 
Qommeiiced, and continued aware of its being in that business, and its 
method of doing business, ever afterwards. This suit was not brought 
until 1899, about six years after the défendant corporation commenced 
business. About 1895 complainant began to advise with counsel as 
to its rights, but it never informed défendant corporation of any ques- 
tion as to its rights until the year 1898, when it caused to be sent to 
said défendant a copy of a bill that it intended filing in the state court 
against it. The eftect of lâches in cases of this character is so well 
settled by the décisions of the Suprême Court in the cases of Mc- 
Lean v. Fleming, supra; Menendez v. Holt, 128 U. S. 514, 9 Sup. 
Ct. 143, 32 h. Ed. 526, and Saxlehner v. Eisner, 179 U. S. 19, 21 Sup. 
Ct. 7, 45 ly. Ed. 60, that the question is not open for discussion. 

Simple lâches, without more — which is the case hère — is not sufh- 
cient to interfère with a complainant 's right to injunctive relief, though 
it may affect his right to damages for past infringement. Counsel 
for défendants urge that it will affect complainant's right to injunctive 
relief where there is an absence of fraudulent intent on défendants' 
part, and that in this case there was absence of such intent. If 
fraudulent intent involves knowledge that it did not hâve a right to 
do as it did, there may hâve been an absence of fraudulent intent in 
this case. As I hâve before said, it is possible, if not probable, that 
défendants in good faith believed that they had a légal right to do as 
they hâve been doing. However this may be, it is certain that it in- 
tentionallv adopted complainant's trade name — invaded his property — 
and that, in itself, in the eye of the law, was a fraud on its part. They 
must hâve known, also, that what they were doing had a tendency to, 
and in ail reasonable probability would, pass off their goods as com- 
plainant's, and thus enable it to obtain a part of complainant's trade. 
It is a presumption that one intends the reasonable and probable con- 
séquences of his acts, so that I cannot avoid the conclusion that the 
défendant has intentionally appropriated to itself so much of com- 
plainant's business as it has been enabled to attract to itself by the 
means complained of. As said by Mr. Chief Justice Fuller in the case 
of Menendez v. Holt, supra : 

"The intentional use of another's trade-mark Is a fraud, and, when the ex- 
cuse is that the owner permltted such use, that excuse is dlspovsed of by 
affirmative action to put a stop to it. Persistence, then, in the use is not 
innocent, and the wrong is a continuai one, demanding restraint by judicial 
interposition when properly invoked." 

But it does seem to me that the lâches has been sufiScient to de- 
feat complainant's right to damages for past infringement within the 
doctrine of the cases of McLean v. Fleming, supra, and Menendez v. 
Holt, supra. 

My décision therefore is that complainant is entitled to the injunc- 
tive relief prayed, and that its claim for damages be dismissed. 
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BOYLE V. HBNNINO. 
(Circuit Court, W. D. Kentucky. , March SI, 19(S.) 

L CONTHACÎTS— WaGERING TRANSACTION— BuRDBN OF PkOOF. 

A telegram sent to a New York stock broker, directing hlm to "sell 
100 shares Nortbern Pacific common at 83," on its face imports an actual 
salé o£ the stock for future delivery, and not a wagerlng transaction; and 
the burden rests upon the party alleglng otherwlse to prove that no ac- 
tual sale and delivery of the stock was Intended, and that both parties 
so understood. If such Is shotra to be the fact, however, the form of the" 
transaction is Immaterlal. 
t. Stock Brokers— Relations to Costombrs— Usages of Exchangb. 

An order by a customer to a New York stock broker to sell stock must 
be considered as having relation to the usages of the New York Exchauge, 
and where the same are shown they will govern the rights of the parties 
In thelr relations to and dealings with each other. 
8. Bame— Demand for Mabgins. 

Where, by the usages of a stock exchange, a broker Instructed by a cus- 
tomer to sell stock, where the customer does not furnish the stock, Is au- 
thorlzed to borrow the same for delivery to the person to whom it is sold, 
being protected against loss in the transaction by security or margins de- 
posited by the customer, he may demand additional margins when un- 
wllling to longer stand bound to repay the borrowed stock without further 
protection; and uniess the same Is furnished within a reasonable time 
after notice to the customer he has the right to take such fair and rea- 
sonable steps for the purchase of the stock to repay that borrowed as 
may be necessary to prevent loss to hlmself and to charge the cost thereof 
to the customer's account, being liable only fer a failure to exercise rea- 
sonable care and skill in the matter of making such purchase. 

4. Same. 

AU demands by a stock broker upon hls customer for margins must be 
spécifie, deflnite, and certain, and the customer is entitled to a reasonable 
time, under ail the clrcumstances of the case, and taking Into considéra- 
tion the amount demanded, within which to comply with such demand. 
6. Same. 

No demand made by a broker on hls customer for margins is spécifie, 
uniess It mentions a partleular sum of money, or uniess it states facts 
from which a partleular amount of money may be certainly ascertaiued. 

At Law. 

Plalntlff was a résident of Loulsvllle, Ky., and défendant was a stock broker 
in New York. Hls brother S. 0. Hennlng, while not connected with défend- 
ant in partnership, executed most of his orders on the stock exchange of New 
York through défendant. PlaintIfC had for years bought and sold stock 
through both offices as a matter of convenlence, sendlng hls orders to New 
York over the prlvate wire of S. C. Henning. In December plaIntifC directed 
défendant to sell 100 shares of Northern Pacifie common. Défendant sold 
the stock hlmself, furnishing it for delivery, and credited plaintiff's account 
with the proceeds. Thé stock gradually rose untll May 6, 1901. Whilc 
it was selling at $120 a share on that day plaIntifC sold short 200 shares at 
$120 through S. 0. Henning, who executed the order through défendant, 
who borrowed it for delivery, and credited the proceeds of the sale to the 
account of S. O. Henning. Northern Pacific stock continued to rise, until 
on May 9th It sold at $1,000 per share. Durlng that time J. W. Henning 
was contlnually calllng by telegraph for margins and borrowlng stock, 
paylng very large premiums dally for the loan, and made various efforts 
to obtain some deflnite response from plaIntifC as to the matter of closing out 
the stock which he held. S. C. Henning, on request of défendant, made many 
efforts to flnd plaintifC, and being nnable to do so telegraphed défendant to 
that effect, and authorized hlm to proceed independently in the matter, Fri- 
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•day, May lOth, plaintiff went to New York, and remained there for a week, 
during which tlme he did not call on the défendant, but returned to LouisvUle, 
and on the 24th of May notified défendant tbat he repudiated the purchase 
of the Northern Pacific stock made by the défendant in order to cover the 
shares sold Mm at plaintifC's request. At 11 o'clock Thursday, May 9th, 
plaintifE's account was about ?50,000 déficient in margins on the stock sold, 
and when the stock was covered he was about $26,000 déficient. Plaintiff 
subsequently sued to recover $25,030.61, the amount of the margins which he 
had on deposit with défendant, eliminating the Northern Pacific trade en- 
tirely. Défendant thereupon flled a counterclaim for $45,537.50, being the 
amount of plaintifPs débit after the crédit on account of the margin on hand. 
A verdict wae rendered on the counterclaim for the amount of such déficit in 
favor of the défendant. 

Humphrey, Burnett & Humphrey, Helm, Bruce & Helm, Fairleigh, 
Straus & Eagles, Hornblower, Bryne, Miller & Potter, and Charles 
A. Boston, for plaintiff. 

Wm. Marshall Bullitt and Charles H. Gibson, for défendant. 

EVANS, District Judge (charging jury). Without going into dé- 
tails, it may be well to summarize in a gênerai way the respective 
contentions and claims of the parties as shown by the pleadings, so as 
possibly to assist you in understanding the issues of fact now to be 
submitted for your détermination. 

The plaintiff in his pétition asserts demands against the défendant 
amounting in the aggregate to $25,030.61, made up of $9,830.61, which 
he allèges the défendant held for him on April 30, 1901, as the resuit 
of certain transactions in buying and selling sundry stocks other than 
the 100 shares of Northern Pacific, $5 ,000 deposited by plaintiff with 
défendant on May 8, 1901, $3,000 deposited by him with défendant 
on May 9, 1901, and $7,200, the proceeds of the sale by défendant for 
plaintiff of 100 shares of the capital stock of the Chicago, Indianapolis 
& Louisville Railroad Company. Thèse claims in plaintiff's favor, 
amounting, as stated, to $25,030.61, are ail admitted by the défendant 
to be due from him to the plaintifï. 

The défendant, however, while admitting on the one hand the just- 
ness of the plaintiff's demands, says, on the other, that the plaintiff 
owes him over $46,000, and that after deducting therefrom the $25,- 
030.61, which he owes the plaintiff, the plaintiff is indebted to him a 
balance of $21,117.40. The nature of the defendant's counterclaim 
against the plaintiff may be briefly stated thus : He claims that the 
plaintiff as principal, in December, 1900, employed the défendant as 
a broker to sell for the plaintiff 100 shares of the common stock of 
the Northern Pacific Railroad Company at $63 per share; that the 
plaintiff agreed to pay him therefor a commission of one-eighth of i 
per cent, on the par value of the stock, and such other expenses as 
might be properly and necessarily incurred by the défendant in the 
transaction ; that, plaintiff not supplying him with the said 100 shares 
of stock the défendant, pursuant to said employment, and by the au- 
thority and under the directions of the plaintifï, sold said 100 shares 
of stock at the price named, and borrowed the same from another per- 
son, and delivered it to the purchaser, who thereupon paid him $8,300 
therefor, with which sum, less $12.50 commissions, the défendant 
credited the plaintiff; that he at once notified and informed the plain- 



378 121 FEDERAL REPORTER. 

tiff of saîdsale and of the borrowing of said stock, and that plaintiff 
ratified and confirmed the same; that the situation respecting said 
stock remained thus until May 7, 1901, on which day the défendant, 
having been called upon to return the stock thus borrowed, did so, 
and again borrowed the same number of shares thereafter and re- 
placed it, of which the plaintifï was notified, and which he ratified 
and approved, and that the défendant was compelled to pay and did 
pay for the said. loan of said stock $500, and that on May 8, 1901, 
having been- called upon to return the stock thus borrowed, did so, 
and again borrowed the same number of shares therefor and replaced 
it, of which the plaintifif was notified, and which he ratified and ap- 
proved, and that défendant was compelled to pay for said loan thereof 
the further sum of $3,500, both of which sums are claimed to hâve 
been expansés proper and necessary to be incurred in the exécu- 
tion of the plaintiff's order, and to hâve been authorized by him ; 
that though notified and required to do so the plaintifï did not supply 
the défendant with said stock either to deliver to the said purchaser 
or to the person from whom the défendant had borrowed it for the 
purposes aforesaid ; that the persons from whom it was borrowed 
demanded its return, of which demand the défendant notified the 
plaintifï ; that défendant required of the plaintiff, and so notified him, 
that he should deposit two further sums — one on May 8, 1901, of 
$10,000, and one on May 9, 1901, of $15,000 — to protect the défend- 
ant against loss on account of said transaction, but the plaintifï, ex- 
cepting $3,000 on the gth, neither sent either of said sums nor sup- 
plied the défendant with the shares of stock, but that instead the plain- 
tifï authorized the défendant to terminate the transaction, and to buy 
100 shares of the common stock of the Northern Pacific Railroad 
Company, and that on May 9, 1901, the plaintifif telegraphed défend- 
ant to make the best settlement he could unless he could see his way 
clear to carry it without too much cost; that under thèse circum- 
stances, and not seeing his way to carry it, the défendant went upon 
the market, and bought the 100 shares of said stock at the best price 
at which he could obtain it; that in doing so he exercised his best 
judgment and discrétion; that he had to pay and did pay therefor 
the sum of $50,000, being at the rate of $500 a share ; that this was 
the lowest price at which he could at the time procure the stock, and 
that with the stock thus bought he replaced the stock he had borrowed 
in the exécution of the plaintifï's order ; that the plaintifï was prop- 
erly notified of ail this, and ratified and approved it; that after 
charging the commissions agreéd upon and the $4,000 expenses in- 
curred, and after giving crédit by the $8,300 received for the stock 
in December, 1900, and after giving crédit by another small item 
named, and after then deducting the $25,030.61 admitted by the de- 
fendant to be due to the plaintifï, there still remained owing from 
the plaintifï to the défendant the balance stated of $21,117.40. 

You will observe, gentlemen, that there is no dispute between the 
parties concerning the plaintifï's claim of $25,130.61. That sum is 
admitted by the défendant to be due from him to the plaintifï. The 
only contentions are those which grew out of the counterclaim oi the 
défendant against the plaintifï for the forty-six thousand and odd dol- 
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lars, and which îs contested by the plaintiff in three several défenses. 

Those défenses may be stated separately, and are, first, a gênerai 
déniai by the plaintiff of ail that the défendant allèges upon the sub- 
ject. 

The second défense to the counterclaim is that on the 7th, 8th, 
and 9th days of May, 1901, there existed what is called a "corner" on 
Northern Pacific stock; that by reason of that fact practicalîy ail 
the stock of that railroad was withdrawn from the market; that the 
défendant knew it, and that the plaintiff did not; that the plaintiff 
gave the défendant no order to buy the stock nor to incur the ex- 
pansés claimed to hâve been paid by the défendant for borrowing it, 
and that the purchase by the défendant of the stock, if he purchased 
it at ail, was in bad faith and vi^ithout authority, and that it vi^as donc 
recklessly, unskillfully, and neghgently under the circumstances then 
existing; that the plaintiff repudiated the purchase and ail the trans- 
actions connected with it, and so notifîed the défendant; and that 
for ail thèse reasons he is under no liability upon the counterclaim. 

As to this défense made by the plaintiff to the counterclaim, the 
défendant insists to the contrary, and claims that in ail he did he 
acted pursuant to the authority given him by the plaintiff, and within 
his rights, under the relations existing between him and the plaintiff 
respecting said transaction, and after the demands for margin made 
upon the plaintiff and already referred to, and the défendant dénies 
that he made said purchase in bad faith or without authority, or reck- 
lessly, unskillfully, or neghgently, under the circumstances then sur- 
rounding him. He claims to hâve kept the plaintiff fully advised 
of the exact situation as far as it was possible to do so ; that he 
frequently telegraphed to the plaintiff or to his agent, and gave him 
notice of the amount required to protect the stock and the transac- 
tion respecting it, but he could get no spécifie instructions other than 
those already alluded to; that he acted under his best judgment and 
in the exercise of his best discrétion in making said purchase and 
in incurring the expenses referred to, and as the plaintiff had au- 
thorized him to do. He dénies the existence of the alleged "corner" 
and his knowledge thereof. He dénies that the plaintiff repudiated the 
purchase of the stock or disapproval of the same until long after it 
had been paid for, although défendant promptly notified the plaintiff 
of the purchase and of ail of the facts concerning it. 

To enable you to understand the third défense of the plaintiff to 
the defendant's counterclaim, it may probably be sufficient to state 
it in the plaintiff's own language, as found in one of the amended 
pleadings. That language is as follows : 

"The money derived from the short sale was to belong and did belong to 
the défendant, and he was not to account and did not account for the use 
thereof. The plaintiff was not to be called upon to furnish any stock for 
delivery, nor to corne under any obligation for such stock, and the plaintiff 
was not to reeeive, and did not receive, any stock bought to cover such short 
sale, nor own or bave any interest therein. It was to be left and was left 
to défendant to accomplish the said transaction in selling the said stock, in 
procurlng It for delivery, if it had to be delivered, and in purchasing it again 
and receiving any payment for it— ail in his own way. The stock so sold was 
not to be nor was it stock which the plaintiff owned, furnished, or had any 
interest In, and the proceeds were to be and were the defendant's own prop- 
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erty, In -w-WcIi plalntlff was to hâve and had no Interest. The plalntlff was 
to hâve and had no relation to or contract with any other person than the 
said défendant, and the défendant had no authority to make any contract 
whatever wlth any other person on behalf of or binding upon the plaintiff. 
The transaction as to plaintifC was only to reçoive or pay the différence in 
priée as ahove set forth, and such settlement was to be made In Louisville, 
Ky." 

If thèse averments be true, the law would require the conclusion 
that the whole transaction respecting the loo shares of Northern 
Pacifie Railroad stock was mère wagering upon the rise and fall of 
the prîce of that stock, and, being for that reason illégal and unen- 
forceable, the plaintiflf would not be liable for any loss resulting to 
the défendant from anything alleged by him to hâve been donc in 
respect to that transaction. The défendant in his pleading has ex- 
plicitly denied the allégations of the plaintiff just read, and insists 
not only that the intention and understanding of the parties was that 
the lOO shares of stock was to be actually delivered, but that in fact 
it was actually delivered pursuant to that intention and understanding. 
Thèse allégations and déniais, and possibly others in the pleadings re- 
lating thereto, raise an issue upon this aspect of the case which you 
will be called upon to settle, and the court will first state the rules of 
law by which you should be guided in determining it. 

A sale of stock "short" means a sale of stock which the seller 
does not at the time possess, but which, by the future date or time 
agreed upon for its delivery to the purchaser under the terms of the 
contract, the seller must in some way acquire for the purpose of such 
delivery. The parties to this action seem to agrée that the initial 
and only authority given to the défendant is contained in four tele- 
grams, which may be correctly reduced to one in thèse words, viz. : 
"Sell ICO shares Northern Pacific common at 83." 

The telegram thus reduced on its face does not show or indicate 
of itself a gambling transaction. That characteristic of the transac- 
tion respecting the deal in this loo shares of stock, if it existed at ail, 
must dépend upon other considérations. The telegram purports to 
order the défendant to sell for the plaintiff 100 shares of Northern 
Pacific common stock at 83; being sent to New York to a broker 
there, must be considered as having been intended to hâve relation 
to the usages in the New York market for executing such orders. 
On their face such transactions are légal, and the law does not, in 
the absence of proof, présume that the parties are gambling. The 
burden of showing that the parties were carrying on a wagering 
business, and were not engaged in legitimate trade or spéculation, 
rests upon the plaintiff. 

A person may make a contract for a sale of personal property for 
future delivery which he has not got. Merchants and traders often 
do this. A contract for the sale of personal property which the ven- 
dor does not own or possess, but expects to obtain by purchase or 
otherwise, is binding if an actual transfer of property is contemplated. 
A transaction which on its face is legitimate cannot be held void as 
a wagering contract by showing that one party only so understood 
and meant it to be; 

The proof must go further, and show that this understanding was 



BOTLE V. HEXNING. S81 

mutual ; that both parties so understood the transaction. If, how- 
ever, at the time of entering into a contract for a sale of personal 
property for future delivery, it be contemplated by both parties that 
at the time fixed for delivery the purchaser shall merely receive or 
pay the différence between the contract and the market price, the 
transaction is a wager, and nothing more. It makes no différence 
that a bet or wager is made to assume the form of a contract. Gam- 
bling is none the less such because it is carried on in the form or guise 
of legitimate trade. 

Though, as I hâve stated, the burden was upon the plaintiff to estab- 
lish the truth of the allégations made by him in the part of his plead- 
ing wh'ich I hâve just read to you, I recall no testimony which was 
offered by him on that subject, and certainly no direct testimony 
upon it; but, on the cross-examination of the plaintiff, the défend- 
ant, after identifying that portion of the plaintifï's pleading, himself 
read it and the statements it makes as évidence. 

Under thèse circumstances, and in view of the arguments made to 
you upon the subject by the defendant's counsel, I call your attention 
to this défense to the counterclaim, and charge you that if, upon a 
careful considération of ail the évidence in the case bearing directly 
upon this proposition, you shaîl find that ail the statements made in 
that part of the plaintiff's pleading just read to you are true, then, 
and not otherwise, you would be authorized to conclude that the 
transaction was one of mère wagering, provided you also find from 
the évidence the existence as facts of the other éléments which I 
hâve charged you were necessary to make it a wagering transaction. 
As already indicated, however, the understanding and intention of 
one party alone that it should be so would not be sufficient to make the 
transaction one of wagering or gambling unless the understanding 
and intention of both were the same. In other words, the intention 
and understanding of the parties, in order to constitute a wagering 
transaction, must be mutual, to the effect that there was to be no 
actual delivery of the stock, but only a settlement of différences be- 
tween the contract price and the price of the stock at the time fixed 
in the contract of its delivery. And the fact, if it be so found, that 
the défendant was acting only as a broker, executing the orders of 
the plaintiff, should be carefully considered and given its due weight 
in reaching a conclusion in this connection. 

You should remember, however, that the mère form of the trans- 
action is not the only thing to be considered ; for the form of it, if 
the évidence so warranted, might be found to be a cover for a wagering 
transaction. So that if you should conclude from the évidence that 
there should be only a settlement of différences, as I hâve described 
that, and a mère spéculation upon the rise and fall of priées, instead 
of a legitimate and valid transaction, as the telegram on its face in- 
dicated, then the mère form of the contract would not change that 
resuit, though unless there was such mutual intention and under- 
standing it was not a wagering transaction. 

I hâve fîrst alluded to this phase of the case, because, should you 
find from the évidence that the transaction respecting the loo shares 
of stock was a wagering and gambling transaction under the rules 
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for your guidance which I hâve laid down, then it will be your duty 
in that event to find for the plaintiff the amount claimed in the péti- 
tion, without regard to the counterclaim, which, in that event, cannot 
be maintained to any extent. 

But, on the other hand, should you find this issue for the défend- 
ant, and conclude from the évidence that there was no such mutual 
agreement as would make it wagering, then there are other ques- 
tions of fact to be determined to which you should give attention, 
and to ail of the évidence bearing upon which you should give the 
most careful and painstaking considetation. Thèse questions are not 
quite so easily stated as was the other. They grow out of the rights, 
duties, and obligations of principal and agent, the one to the other. 
An agent such as a broker owes certain important duties to his prin- 
cipal, and the principal employing a broker may come under cer- 
tain important obligations to him. Generally speaking, it is the duty 
and also the right of an agent to obey the instructions of his prin- 
cipal, and this fact should always be borne in mind; but it is im- 
portant for you also to remember that there are certain circumstances 
under which an agent has a right to act for his own protection. In 
the event that before reaching this point in your délibérations you 
shall find from the évidence that the transaction respecting the loo 
shares of Northern Pacific stock was not one of wagering, I think 
you may assume from the évidence (though it is altogether for you 
and not for the court to say) that the order telegraphed by the plaintiff 
to the défendant in New York to sell loo shares of that stock was 
intended to be executed in the New York stock market, and accord- 
ing to the usages and customs of the brokers there, and that those 
usages authorized the broker on selling the stock "short" — ^that is, 
for future delivery — if it is not supplied by the principal, to borrow 
it and deliver it to the person to whom it was sold, provided that 
satisfactory security against loss in the transaction be given to the 
broker or be deposited with him by the customer. If at any time 
thereafter the broker becomes unwilling to stand any longer bound 
to deliver or to return the stock borrowed without additional margin 
or security being deposited to secure him on his obligation to do so, 
he has the right to notify his principal of that fact, and to demand 
of him the payment or deposit of such additional margin or security 
as the broker may require and definitely specify; and if, after de- 
manding of his principal such further deposit of money as security 
against loss to himself, the principal does not promptly, and within 
a reasonable time after receiving such notification, make deposit 
of such additional margin as had been required, then the agent has 
the right, as will presently be more specifically charged, to take such 
fair and reasonable steps for the purchase of the stock to cover the 
contract as may be necessary to prevent loss to himself, and this 
right, under those conditions, in a case like this, is équivalent to an 
instruction by the principal to the agent to purchase stock for the 
purpose indicated. There does not seem to hâve been any dissatis- 
faction upon the part of the broker in this case with the amount 
of margin deposited by the plaintif? until the approach of May 9, 1901. 
As that time approached certain of the telegrams which hâve been 
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read in évidence were sent, and it is entirely for you to say upon 
the évidence when they were sent and when received, and which and 
what parts of those sent by S. C. Henning were sent by the authority 
of the plaintiff; for such telegrams are binding upon him only to 
the extent that they were sent by the plaintifï's authority, or with 
his subséquent approval. If the plaintiff did not, by the telegrams 
presently to be read, when fairly interpreted by you, give instructions 
to the défendant to purchase the loo shares of stock, or if the de- 
fendant had not given to the plaintiff notice of the requirement of an 
additional margin of a definite amount, and had not made a demand 
for the deposit of the amount of additional margin so required of 
the plaintiff within such reasonable time before proceedings to pur- 
chase as would give the plaintiff a fair opportunity to comply with 
such demand, or if those telegrams when fairly interpreted by you 
only authorized what has been spoken of in the évidence as a pri- 
vate settlement of the transaction, then the défendant had no author- 
ity to purchase the lOO shares of stock on May 9, 1901, and the 
plaintiff would not be bound by anything donc by the défendant in 
making or attempting to make such purchase unless he afterwards 
ratifiied or approved the same. 

The défendant claims that the plaintiff gave him express authority 
to purchase the stock, and in order to show that to be the case re- 
lies upon certain telegrams from the plaintiff and other évidence 
which has been heard. Two of the telegrams read in connection and 
orderly séquence with two others from the défendant to plaintiff are 
as follows: 

"New York, May 7th, 1901. Time sent, 4:18 p. m. To Stephen, care S. C. 
Henning, Louisville, Ky. Northern Pacific practically cornered, loaning at 
five per cent, per day. J. W. Henning." 

"Louisville, Ky., May 8tb, 1901. Time received, 11:23 p. m. To J. W. Hen- 
ning. Will remit you 5,000 to-day. If N. P. corner not complète earry sbort 
sale best terms you can. If you cannot carry it settle best you can. 

"Boyle." 

"New York, May 8th, 1901. Time sent, 4:34 p. m. To St. John Boyle, care 
of S. C. Henning, Louisville, Ky. Northern Pacific is securely cornered and 
loaned to-night as high as fifty per cent. I paid thirty-flve per cent, premium 
over night for 100 short in your account Something should be done. I ans 
not willing to stay short of the stock for customers unless it is margined 100 
points and kept good. Please reply and telegraph margin. 

"J. W. Henning." 

"Louisville, Ky., May 9th, 1901. Time received, 9:36 a. m. To J. W. Hen- 
ning. Make best settlement you can unless you can see your way clear to 
earry without too much cost. Sent you through Sam 5,000 yesterday and 
3,000 this morning. Treat stock in Sam's account just like yours. 

"Boyle." 

You will consider those telegrams in connection with ail the other 
évidence in the case, and in view of the possible latent ambiguity 
therein the court will leave it to you to say whether those telegrams, 
considered together and in connection with the other telegrams and 
ail the other évidence, authorized the défendant to settle the deal 
in some other way than by a purchase of the stock, or whether they 
authorized the défendant, either peremptorily or in the exercise of his 
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discrétion, to buy the loo shares of stock, as was donc by him, or 
whether they required the défendant to purchase the stock at the 
market price, either promptly upon their receipt or at any time during 
May 9, 1901. 

The court charges you that if you shall conclude from the évidence 
that the défendant \yas positively ordered unconditionally to purchase 
the stock and close the deal — that is to say, if you shall conclude from 
the évidence that that was the meaning of the télégraphie directions 
given by the plaintifï when that meaning is ascertained by you — 
then it was the duty of the défendant to obey the order and promptly 
buy the stock; and if without any unreasonable delay, considering 
ail the circumstances surrounding him and the case, he did so, he is 
entitled to recover the full amount of the price paid for the stock 
in addition to his agreed commissions for making the purchase, but 
less the sum of $8,300 which was received by him as the price of the 
stock when he sold it in December previously. But if there was 
any unreasonable delay in so doing, or if there was négligence or a 
lack of diligence or skill in so doing, then you should consider the 
question from the other points of view to which I will presently call 
your attention. 

The court charges you that if you shall believe from the évidence 
that the défendant was authorized or instructed to purchase the stock 
in his discrétion — that is to say, if you shall conclude from the évi- 
dence that that was the meaning of the télégraphie directions re- 
ferred to when that meaning is ascertained by you — ^then if you be- 
lieve from the évidence that, with the exercise of such care, skill,- 
and prudence as would hâve been exercised by a reasonably prudent 
and cautions person under the existing circumstances surrounding 
him and the case, the défendant made the purchase of the stock in 
the exercise of such discrétion, he would, in that event, be entitled to 
recover the full amount of the price paid him for the stock, in addi- 
tion to the commissions agreed upon therefor, but subject to a dé- 
duction therefrom of the sum of $8,300 which was received by him 
as the price of the stock when he sold it in December previously. 

If you believe from a considération of ail the évidence that those 
telegrams did not of themselves direct or authorize the défendant 
to buy the stock, then he has not shown any authority to do so 
from the telegrams nor from anything else appearing in the évidence, 
unless you beheve from the testimony that the défendant notified the 
plaintifï of the requirement of additional margin of a definite amount 
within such reasonable time before the purchase of the stocks as 
would hâve given the plaintifï a reasonable opportunity to comply 
with the demand before such purchase. Unless you believe from 
the évidence that the défendant in one or the other ways pointed out — 
that is, either by the force of the telegrams as they may be construed 
by you or such notice and demand as I hâve already pointed out 
for additional margin within a reasonable time before the purchase — 
received and had authority to purchase the 100 shares on that day, 
then his action in so doing was not binding upon the plaintifï, and 
would not be so binding unless the plaintifï after being fuUy înformed 
of ail the material facts concerning such purchase, either expressly 
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■ r by his silence or failure to object thereto within a reasonable time 
thereafter, ratified and confirmed the same. In this connection the 
court tells you that a ratification of the acts of an agent may be made 
in express terms by approving the same in language, or it may be 
done by implication, but that a ratification to be implied from silence 
or failure to object must consist of a failure within a reasonable time 
to object to what had been done after information of ail the material 
façts had been given to the principal. Before the principal in this 
respect is required to manifest his disapproval of an act of his agent, 
he is entitled to hâve a reasonable opportunity to acquire informa- 
tion of ail the material facts of the case, and this gênerai principle, 
as applicable to this case, would entitle the plaintifï to a reasonable 
time in which to inquire into the facts not only of the purchase itself, 
but also those which would enable him to form an intelligent judg- 
ment upon what had occurred in New York respecting that pur- 
chase, and until he had this reasonable time he was not required to 
repudiate the transaction in order not to be considered as ratifying it. 
What would be a reasonable time in respect to each of the matters 
referred to in this connection and in ail others mentioned in this 
charge i» for the détermination of the jury after a fair considéra- 
tion of the évidence and of ail the circumstances surrounding the 
parties at the time. The fact, if it be a fact, that the situation in the 
New York stock market was abnormal and unusual should be care- 
fully considered from the standpoint of both parties. You will bear 
in mind what I hâve charged you in the contingency that you shall 
find from the évidence that no authority or instructions were given 
to the défendant to purchase the stock, and also in the contingency 
that you shall find from the évidence that he had no authority to do 
so by reason of a failure of. the plaintifï to deposit additional margin. 
But if you shall find that the défendant was authorized in his discré- 
tion or otherwise to make the purchase of said shares, then another 
most important question will arise upon the issues presented by the 
pleadings, and that question you must détermine. The law imposes 
upon an agent authorized to do an act the duty of performing the 
same with reasonable skill and dihgence, and this is quite as true 
when his compensation is small as when it is large, if he undertake 
to do the act at ail, and it is true also in cases where an agent has 
discrétion as to the time or manner of performing that duty. The 
question of what is reasonable skill and diligence should also be con- 
sidered from the standpoint of the character and importance of the 
duty undertaken by the agent. The test by which you are to déter- 
mine whether the agent's manner of exercising the duty was reason- 
ably skillful and diligent is this : Would a reasonably prudent and 
careful man hâve so performed that duty under the circumstances 
surrounding him at the time. The situation at the time and the cir- 
cumstances then surrounding the agent are always to be carefully 
considered, and when they are considered the question is to be de- 
termined by the test of whether a reasonably careful and prudent 
man would then hâve acted as the agent then did. If he would hâve 
so acted, then the jury would be authorized to say that there was 
Tieither négligence nor unskillfulness in the performance of his duty. 
121 F.— 25 
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In this case I dp not mean by the words "at the time" to limit y ou 
to the exact moment when the purçhase of the loo shares was made, 
but the question is a little broader, and should include this further 
élément: If the défendant had the authority and the discrétion to 
buy the stock, would a reasonably careful and prudent man hâve exer- 
cised that authority on the çth day of May, or would he hâve waited, 
under ail the circumstances surrounding him, until a later time? or 
if such person had bought on that day would he hâve donc so at 
the time défendant purchased, or would he hâve done so at an 
earlier or later hour? are ail questions which should also be included 
among those you should consider in an efïort to solve the problem. 

It is contended on the one side and denied by the other that if 
the défendant had borrowed the iqo shares of stock, and had paid 
$3.500 for doing so, its return by him was not demandable until 15 
minutes past 2 o'clock of the afternoon of May gth, and that upon 
those further grounds it was reckless, négligent, and unskillful con- 
duct on the agent's part to purçhase the stock before that hour, by 
which time it is claimed that the stock had greatly declined in price. 
I charge you also to carefully consider this phase of the case and ail 
thè évidence bearing upon it in reaching your verdict. 

You hâve heard the évidence on the subject, and you hâve heard 
ail of the arguments, and it is for you to say whether a reasonably 
prudent and careful man, under the circumstances surrounding the 
agent and the case, would hâve bought the stock on the gth day of 
May, or whether he would hâve bought it about i o'clock of that day 
instead of at an earlier or later hour, or whether he would hâve 
stayed out of the market on that day and hâve exercised his discré- 
tion at a subséquent day, say not later than the loth. In reaching 
a conclusion on this subject you should carefully consider ail the 
circumstances bearing upon it, and ail the circumstances then sur- 
rounding the agent who had a difBcult problem to solve. If you 
conclude from the évidence that the défendant was authorized to pur- 
çhase, and also that a reasonably careful and prudent man would 
hâve purchased, the 100 shares at the time on the çth of May when 
he bought, then you should find in his favor on that account for 
the net sum of $41,725, or such part thereof as you may believe from 
the évidence was expended by him in such purçhase, including his 
commission on the transaction; but this is subject to what I now 
also charge you, namely, that should you find that the défendant 
had the authority in his discrétion to purçhase the stock as the plain- 
tiflf's agent and for his account, still if you find from the évidence 
that in making such purçhase he did not do so at a time or in a man- 
ner or at a price such as a reasonably prudent and careful man would 
hâve done under the circumstances then existing, then the défendant 
is not entitled to recover ail of the said last-named sum, nor any 
greater part thereof than would hâve been expended in the exécution 
of such authority to purçhase (if it existed) by the exercise of such 
reasonable care and diligence as would hâve been used by a reason- 
ably prudent and cautions person in exercising such authority, and 
in that event you should make an estimate of what sum would hâve 
been expended in such purçhase (if authorized) by a reasonably pru- 
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dent and cautîous person within a reasonable time after the authority 
was given ; and the jury in determining this question and in estimating 
this amount may taice into considération the amount at which sucli 
purchase could hâve been made promptly after the authority to make 
such purchase was given by the plaintiff, or after the right to make 
such purchase had arisen upon any notice and demand for additional 
margin, such as I hâve referred to, if any such was made, and also 
the amount that would hâve been expended at a later hour. In 
other words, if the défendant had orders or authority in his discrétion 
to purchase the stock, and undertook to do se, it was his duty to do 
it with reasonable skill and diligence, as I hâve explained to you; 
and, if he failed to exercise such reasonable skill and diligence in 
making the purchase, then the plaintiff, under the issues made by the 
pleadings, should not be required to pay for the stock bought any 
amount in excess of the price which the défendant would hâve had 
to pay for it if in making the purchase he had exercised that degree 
of care and skill which an ordinarily prudent person would hâve used 
in executing such order and authority under the circumstances sur- 
rounding the défendant, and from any amount thus found you should, 
of course, deduct the $8,300 in his hands. 

You hâve heard évidence of the market price and value of Northern 
Pacific common stock on May 10, 1901, and also as to the price paid 
for that stock on that day in private settlements outside of the stock 
exchange — of transactions respecting "short" sales of that stock by 
persons other than parties to this suit. Inasmuch as the court has 
left it to you to interpret the meaning of the orders given, and to as- 
certain whether or not, properly interpreted, their force, if they are 
discretionary, would extend over a period of time including May 10, 
igoi, I will also leave it to you, if you find that to be true, also to 
détermine whether a reasonably cautions and prudent man, in exe- 
cuting such orders, would hâve done so on May 9, 1901, or whether 
if the force of the orders, as that meaning may be ascertained by you, 
would extend beyond that day, such a man would hâve delayed exe- 
cuting it until May loth, because if you should find that the orders to 
the défendant were such as that they might, within their proper mean- 
ing and scope, operate during a period long enough to include the 
loth of May, then the évidence referred to would be proper and 
important for you to consider; but I charge you that unless you 
should interpret the orders to hâve such a meaning as might em- 
brace time for their exécution after May 9, 1901, then you should 
entirely disregard ail of that évidence, because, in that event, you 
should in no wise hold the défendant responsible for anything that 
occurred on the loth of May. His responsibility in that event should 
dépend alone on what had occurred on the pth, and his conduct should 
be judged by what occurred then and by the circumstances then sur- 
rounding him, and in no sensé by what occurred after May gth. 

I shall not undertake to define the word "corner," nor to ascer- 
tain the rights of persons involved in one, because it does not seem 
to me that there is sufïicient évidence to connect the défendant either 
with forming or conducting a corner; but it is apparent from his 
telegram that he knew of the existence of a state of tacts which he 
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theréin called a "corner," and that is one of the éléments of the évi- 
dence which you are to consider in determining whether a reasonably 
cautious and prudent man would hâve made the purchase under the 
circumstances then surrounding the défendant, including those which 
were called by the défendant a "corner." 

There does not seem to me to be sufficient proof of any actual bad 
faith on the part of the défendant in making the purchase, and you 
should disregard that phase of the case altogether, and consider 
those only which I hâve submitted to you. 

There are three other items embraced in the defendant's counter- 
claim, one of which is an item for $12.50 commissions for the pur- 
chase of the stock, another is an item of $500 for premiums paid for 
carrying the stock on the 7th day of May, and another is an item 
of $3,500 for premiums paid for carrying the stock paid on the next 
succeeding day. 

Thèse sums are said by the défendant to be entitled to a crédit of 
$187.50 otherwise due to plaintiflf. If the défendant was authorized 
to purchase the stock of course he was entitled to the $12.50 com- 
mission therefor. The other two items are sums alleged to hâve 
been paid by the défendant for carrying or borrowing the 100 shares 
after the sale in December and before the purchase in May. If you 
shall believe from the évidence that the plaintifï authorized the de- 
fendant to carry the stock and make the necessary expenditures to 
enable him to do so, and if you further believe that he did make 
the expenditures (and I may say that there was no contradiction of 
the évidences of payment), and if you believe from the évidence that 
they were in whole or in part necessary and proper, then to the ex- 
tent that you should find from the évidence that they were author- 
ized and were necessary and proper you should find on that issue 
for the défendant, and charge the plaintifï with the amount so found. 
But if you should conclude from the évidence that they were not 
authorized by the plaintifï, or, whether authorized or not, if you fimd 
from the évidence that they were not necessary or proper expenditures, 
then to the extent that they were not so authorized or proper you 
should find on that issue for the plaintifï. 

To briefly sumraarize, you should in any event charge against 
the défendant the sum of $25,030.61 which he admits he owes to the 
plaintifï. Having donc that, you should then détermine upon the 
évidence and pursuant to the principles I hâve stated to you what, 
if any, sums you should charge against the plaintifï, namely: First, 
what amount, if any, for commissions, not exceeding $25 ; second, 
what amount, if any, not exceeding $4,000, you should charge against 
him for premiums alleged to hâve been paid by the défendant for bor- 
rowing the stock ; and, third, what part, if any, of the $50,000 alleged 
to hâve been paid by the défendant for the stock should be charged 
to the plaintiff. After you hâve settled as to thèse three items the 
amounts, if any, which should be charged against the plaintifï, you 
should deduct therefrom $8,300 and also $187.50, and the balance, 
if any, you should charge against the plaintifï. Having thus ascer- 
tained the amounts to be charged against the parties, respectively, 
your verdict should be in favor of the one or the other as the balance 
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may appear, and in your discrétion you may add thereto interest upon 
the balance from the time it should hâve been paid. 

Gentlemen, you should endeavor to remember and fully consider 
ail the testimony in the case. Upon the' évidence, and upon it alone, 
you must settle the important issues of fact submitted to you. That 
you will endeavor to do so fairly and with a just regard to the rights 
of both parties I do not doubt. You, and you alone, are the judges 
of the weight and credibility of the évidence. With that phase of 
the case the court has nothing to do. Ordinarily I might attempt 
to give you some aid by commenting upon the évidence, but in this 
case its volume is so great that I shall not attempt it. 

The parties, respectively, hâve asked the court to further charge 
you upon certain points. As I think I hâve adequately charged you 
upon the rules of law by which you are to be governed upon every 
applicable hypothesis, I do not find it proper to further charge you 
at the instance of either party, with thèse exceptions, namely, the 
plaintifï requests the court to charge you as follows : 

"(1) Ail demands by a stock broker upon his customer for margins must 
be spécifie, definite, and certain, and the eustomer is entitled to a reasonable 
time, under ail tbe circumstances of the case, withln which to comply with 
any demand which may be made by his broker upon him. 

"(2) That no demand for margins is spécifie unless it mentions a particular 
amount of money, or unless it states facts from which a particular amount 
of money may be certainly ascertained." 

I do so charge you, and make this additional remark: The rea- 
sonable time referred to might be of greater or less extent in propor- 
tion to the amount of margin demanded, if a spécifie demand was 
made, and it might also dépend upon the other circumstances of the 
Civse, ail of which should be considered by the jury. 
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(Circuit Court, D. Oregon. March 13, 1903.) 

No. 2,716. 

1. JUDOMBNT ON FAILURE TO ANSWER— HBARINa AS TO DAMAGES— STIPULATION. 

In an action for Personal injuries, it was stipulated that a trial should 
be had "by the court, without jury, to assess the amount of damages, if 
any, to which the plaintiff is entitled in the suit; the défendant flling 
no answer and making no défense on the question of négligence, and the 
procédure to be in ail respects in aceordance with the provisions of sec- 
tion 249 of Hill's Annotated Laws of Oregon, as amended (section 185, 
B. & C. Comp. 1901)," etc. Eeld, that there was not only an admission 
of négligence, but of Injury as the resuit of such négligence, and at 
least nominal damages. 

8. Damagbs— SiMULATiNa Injdrt— Evidence— SuFFiciENCT. 

Evidence examined, and lield insufficient to establish that injury to a 
passenger in a railroad collision, apparently resulting in hysteria, accom- 
panied by a contracture of the right foot, was simulated. 



J. C. Moreland, for plaintifif. 

C. H. Carey and B. S. Grosscup, for défendant. 
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BELLINGER, District Judge. This is an action for damages 
for injuries alleged to hâve been sustained in an accident on the 
Northern Pacific Railway Company's Hne on the çth of October, 
1901. The cause is tried under the provisions of section 185, B. & C. 
Comp. 1901, and in pursuance of the following stipulation: 

"At thls time appears the plaintiff, by J. C. Moreland, her attorney, and de- 
fendant appears by Carey & Mays, its attorneys, and in open court it is 
stipulated by the parties that, in considération of the gênerai appearance now 
entered by the défendant corporation, a trial shall be had by the court, 
without jury, to assess the amount of damages, if any, to which the plaintiff 
is entitled in this suit, the défendant flllng no answer and making no défense 
on' the question of négligence, and the procédure to be in ail respects In 
accordance with the provisions of section 249 of Hill's Annotated Laws of 
Oregon, as amended (section 185, B. & C. Comp. 1901), which statute, for the 
purposes of this case, shall be deemed the rule of practice of this court." 

Plaintifï was a passenger on the cars of the défendant company 
on the day in question; having talcen passage thereon, with her 
husband and daughter, about 8:30 o'cloclc in the evening, at Deer 
Lodge, Mont. She had been on the cars probably 20 minutes. She 
was occupying a seat in the Pullman car, and, as she allèges and tes- 
tifies, was standing up, arranging parcels, when, as the train ap- 
proached the town of Garrison, a station 11 miles distant from 
Deer Lodge, the passenger train collided with a freight car upon 
the main track. The plaintifï claims that the shock of the collision 
threw her against the side of the car, injuring her back, with the 
resuit that while she did not expérience much, if any, pain at first, 
except a muscular soreness or bruised feeling in the back, as time 
went on she gradually became worse, until finally her condition be- 
came that of hysteria, accompanied by a contracture of the right foot. 

The défendant dénies that plaintifï sufïered any physical injury 
as the resuit of the accident, and claims that, if she is suffering as 
now appears, it is due solely to her prédisposition to hysterical at- 
tacks, and that this condition has been brought about, if it exists, 
by suggestion. The défendant, however, does not concède that plain- 
tifï is injured, but says that she is simulating injury. The defend- 
ant's contention is that the plaintifï is what is called a "malingerer" ; 
that she is simulating the symptoms of the injury which she claims 
to hâve sustained. 

As to the location of the injury received in the accident, the plain- 
tiflf's impression, derived from the sensation she experienced, is that 
she was struck on the left of the spine, near the shoulder blade; 
that the injury so received caused her "excruciating pain to get up," 
and when she was up "it was hard to get down"; that her foot 
"gradually got stifïer and stifïer," until she no longer had control of 
it; that it is not now as rigid as it has been, and has more sensa- 
tion than formerly, but is just as helpless. The plaintiiï was first 
treated by Dr. Coffey, the company's surgeon. Thereafter Dr. Wells 
became, and still is, hér physician. Dr. Coffey was first called to 
attend the plaintiff about October Iith, two days after the accident. 
He examined her, but found nothing to indicate any injury. He 
took her to the company's hospital, where she remained under treat- 
ment until about the i8th of January, when she was removed to Dr. 
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Coe's sanitarium, where she was treated by Drs. Gillespie and Coe 
until about the 6th of February, when she was taken to lier home, 
in the city, where she has since remained. 

Dr. Cofïey testifies that while he treated plaintiff she complained 
of pain in the back and limbs ; that he could see no évidence of this, 
and thought that she laid more stress "upon the pain feature of the 
case" than was justifiable ; that when she had been in bed some three 
or four or five weeks he assisted her to get up, in the expectation 
that she would gradually gain strength and be able to walk. At that 
time her foot turned, and this was the fîrst that he noticed anything 
wrong with it. It was not very rigid, and still it was turned down 
some. About this time she began to talk of a claim against the rail- 
road Company. The doctor does not remember the amount of the 
claim talked about, but it was a considérable sum. His impression is 
that she wanted some damages, but not a great amount, in addition 
to her expenses. 

About the 20th of January Dr. A. C. Smith, at the company's 
instance, examined plaintiff. In answer to his inquiry, plaintifï in- 
formed him that her most pronounced symptom was an inability to 
flex the right foot. The doctor testifies : That on examination of 
that foot he found it extremely extended, with the toes flexed ; the 
muscular contraction .in the efïort of this extrême extension and 
flexion being so pronounced that it produced a slight tremor. That 
he proceeded, cautiously and gently as possible, in the endeavor to 
try to flex the foot, but without avail. The contracture of the 
muscles of the calf was so pronounced that it was impossible to fîex 
the foot, even while using considérable force. That he then tried to 
flex the knee, which he found also stiff and rigid, and ail the muscles 
of the thigh, both anterior and posterior, rigidly contracted. That 
the plaintiff hère made exclamations of pain, as well as at the ankle, 
declaring that any efifort to flex the knee was very painful. He then 
proceeded with tests to détermine whether there were any anaesthetic 
areas, and found, as she reported, lack of sensibility in most of the 
leg, and ail of the outer surface of the leg, and the lower third of 
the outer surface of the thigh. He found no disturbance of spécial 
sensés, as to puise rate, condition of heart, and as to the digestive 
and other intestinal functions, ail of which he found normal. He 
found no pathognomonic symptom of hysteria, except this contracture. 
He was suspicions that there was a certain élément of simulation in 
the case, and, with the idea that this contracture was too forcible 
for any person of ordinary muscular development to maintain volun- 
tarily for any length of time, he sat down at the bedside, leaving 
the patient's feet uncovered, but with his back to the feet, and his 
face toward the patient, and engaged her in gênerai conversation con- 
cerning many topics, the principal of which was her son. After this 
had progressed probably a half hour, he suddenly turned and looked 
at the feet, both of which were in a normal position; but the right 
quickly went down to a state of extrême contracture, as before. He 
then assisted her into a sitting posture, which seemed to cause her 
much pain, according to her own statements, and found that the 
rigidity of the muscles which produced fixation of the knee in the 
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extended position, when once overcome, and she vvas in a sitting 
posture on the side of the bed, was no longer painful to her; that, 
on the contrary, she sat in a perfectly normal position, with the 
foot still extended. In testing for loss of sensation or hypersensa- 
tion by finger applications of slight pressure, démonstrations of pain 
were, in his opinion, rather extravagant. To détermine whether there 
was some exaggeration of thèse responses, he suggested to the nurse 
that a certain point on the back is always excessively tender in cases 
of this sort, and he thereupon placed his finger on that point, with 
the efïect of producing violent démonstrations of pain at once at a 
point usually not subject to that excessive sensitiveness. Except 
while in a sitting posture, the knee was rigid. While in bed it was 
in the extended position and extremely rigid. It was overcome with 
difïiculty, and with apparent pain to her. After leaving the bed, in 
making the step or two from the bed to the chair, this extrême 
rigidity of the knee gave way to the very opposite condition, and the 
knee, with the foot fuUy extended, so much so that the dorsal aspect 
of the toes came in contact with the floor, gave way down with 
each efïort to make a step — ^the very opposite of the condition that 
had prevailed earlier in the examination. 

A few days later a second examination was made of the plaintifif 
by Dr. Smith, assisted by Dr. George Wilson and Dr. Coffey. The 
same violent contracture existed as before. The extended position 
of the knee was even more pronounced, and the exclamations of dis- 
comfort, or of actual pain, from endeavors to flex the knee, were 
more pronounced. The ansesthetic areas diflfered from those on the 
former examination, and were more widespread. Her reports of 
pain hère, and sensitiveness there, were more variable. The ap- 
plication of the test tube to a certain spot would produce a response, 
and then later in the same examination an application of some other 
material — for instance, a match — would elicit the response that she 
could not feel it at ail. The plaintifif was assisted to the side of the 
bed in order to test the sensibility of the surface of her back, and 
to test for her refîexes. In this position, and while her feet were 
hanging down, her knees in a natural pose, flexed at right angles 
with the thigh, without pain at any time, Dr. Wilson asked her va- 
rions questions relating to the history of the case. While plaintifif's 
attention was thus engaged, Dr. Smith went round to the opposite 
side of the bed, and, looking under, saw that both of plaintiff's feet 
were at right angles with the leg. Dr. Cofïey's attention was called 
to the same circumstance. Thereafter, while the patient's attention 
was engaged by Dr. Smith, Dr. Wilson made a similar examination, 
with the like resuit. 

While at Dr. Coe's sanitarium, tests for anaesthesia were made at 
différent times by Dr. Coe and by Dr. Harry Lane. The variable- 
ness. of the results produced by thèse examinations led both of thèse 
physicians to arrive at the conclusion already reached by Drs. Cofifey, 
Smith, and Wilson — that the plaintifif was either simulating injury, 
or was greatly exaggerating it. 

Some time after thèse examinations were made, and in the early 
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part of March, the plaintiff was examined by Drs. Josephi, Wells, 
Williamson, and Giesy. The examination lasted about an hour, dur- 
ing which time an effort was made by physical force to flex plaintiff's 
foot; but thèse doctors, succeeding one another in this effort, and 
using ail the strength of which they were capable, were unable to 
make any impression upon the contracture. Dr. Josephi made a 
second examination within a day or two, with the same resuit. Thèse 
physicians also made tests for sensation. Their conclusion wasthat 
the case was one of traumatic hysteria, and that there was neither 
simulation nor exaggeration - by the plaintiff. 

Testimony was introduced on defendant's behalf to the l .et that 
plaintiff was not standing up, but was seated, when the accident oc- 
curred, and that she received no physical injury frorn it. The_ fact, 
however, of such injury as a resuit of the accident, is not in issue. 
The defendant's default admits it. It admits negHgence, and injury 
as the resuit of such négligence, and at least nominal damages. The 
stipulation of the parties does not affect the opération of the statute 
under which the case is submitted to the court without a jury upon 
the question of damages. The stipulation attempts to interpret the 
statute, not to control it. 

The questions to be decided relate to the extent of the injury suf- 
fered, and the compensation to be made therefor if such injury is of a 
character to entitle plaintiff to more than nominal damages. 

If it is assumed that the plaintiff did not receive physical injury 
at the time of the accident, it does not follow that she is attempting 
a déception. Médical authors state not only that hysterical con- 
tracture may appear after trifling injuries, but that psychic shock 
alone may be the exciting cause of it. The mental disturbance creat- 
ed by a condition of hysteria from this, as from other causes, is sufifi- 
cient to account for statements not in fact true, but honestly believed 
to be true by the person afflicted. It is in évidence that plaintiff's 
daughter, who was on the platform of the car when the shock came, 
was thrown down, although not injured. The excitement and worry 
that would resuit from such an incident to a person of hysterical tem- 
pérament, such as I conclude the plaintiff to be, might hâve a con- 
tagions effect upon her. If not in itself a sufRcient exciting cause 
to account for plaintiff's condition, it would re-enforce the influence 
of the shock experienced in her own person. It is known that the 
profound disturbances of hysteria may follow insignificant exciting 
causes, and such disturbances are sufficient to account for what would 
otherwise be unaccountable in the conduct of the person affected. 

Plaintiff testified that some of the nurses told her that there was 
a bruise on her back. That there was no such bruise is shown by the 
testimony of Dr. Coffey. The nurses were not called to testify as to 
such an appearance. It is probable, however, that a statement of 
the character referred to was made to plaintiff, or is believed by her 
to hâve been made, as she testifies. Such a statement necessarily 
implies physical injury, and suggests the explanation of the occur- 
rence as testified to by the plaintiff. She does not state positively 
that she was thrown against the car. She says: 
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"I Tvas thrown, as neàr as I know, tô the best of my knowledge, agalnst 
the window sill or casement, or possibly some hard substance of the seat. 
I cannot tell exactly how it happened.for it was sudden." 

This stateiiient is apparently an inference which the witness draws 
from her symptoms. If the symptoms are real, it is reasonable that 
she should attribute them to physical violence of some kind; and 
the idea that she was thrown by the shock of the accident against 
the side of the car, pr some hard substance in the seat, would nat- 
urally occur to her. Such in fact is necessarily the explanation of 
physical injury under the circumstances: The case admits of no other. 

Is the plaintiflf pretending an injury that she has not received ? Is 
she a malingerer? The examinations made by the physicians em- 
ployed by each side hâve led to opposite conclusions. In other 
words, the "doctors disagree." Upon each side the witnesses are 
ail men of high character, professionally and otherwise. The exam- 
ination made in the defendant's behalf was shortly after the accident. 
That made for the plaintifif was several months later. The opinions 
of the physicians can be reconciled only upon the theory that the 
plaintifif was malingering at the time she was examined by the physi- 
cians whose conclusions are unfavorable to her, and that, having 
begun with dissimulation or exaggeration of symptoms, by sugges- 
tion and environment she gradually became in fact hysterical ; that a 
constant efifort, in other words, to maintain a simulated contracture, 
has produced a real, and possibly a permanent, one. But there is an 
insuperable difficulty in the way of this theory: What suggested to 
the plaintiff this form of dissimulation? What did she know about 
traumatic hysteria, or about contracture as a symptom that some- 
times attends it? Thèse are not matters of common knowledge. 
They are known onjy to the médical class, and possibly to a few oth- 
ers who through some chance hâve had opportunity to acquire such 
information. Thete is nothing in plaintifiE's antécédent Hfe to indi- 
cate that she had any information, or opportunities for information, 
in respect to them, and there can be no presumption of exceptional 
information in order ta discrédit her. Moreover, if she had this 
exceptional knowledge, she knew that disturbance of the vision is 
one of the most fréquent symptoms of hysteria, and that the other 
spécial sensés— of taste, hearing, and smell — are frequently involved. 
Why did the plaintifï mimic a contracture, and not assume a disorder 
of one or more of thèse sensés — a déception practically impossible 
of discovery? 

It is évident that the plaintifï did not think of damages in the be- 
ginning of her complaint, as she mûst hâve donc if she was a malin- 
gerer. She spoke slightingly of her injury, and, when symptoms of 
serions disorder appeared, placed herself in the hands of the railroad 
company's physician, and went to the compa,ny's hospital. It was 
not until after the chief surgeon of the compahy, watchful of his em- 
ployer's financial interest, wired Dr. Cofifey, from Missoula, that the 
plaintifï's case would not be treated as a railroad case, that the idea 
of damages appears to hâve occurred to her. When informed of the 
chief surgeon's order, she said she thought the company ought to 
stand her expenses, and that "we would wait." This last statement 
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probably referred to an intimation which Dr. Coffey says he had 
given to the plaintiff about her bill. When tlie chief surgeon, figura- 
tively speaking, had turned her out of the hospital doors, and Dr. 
Coffey began the experiment of helping his hysterical patient along 
with "intimations" about his bill, the question of fair treatment in 
the payment of her médical expenses occurred to her, and later be- 
came the claim for damages she now makes. 

The variableness of the localities of sensation when tests were 
made for anœsthesia, and the exclamations of pain, in localities not 
subject to sensitiveness, upon finger pressures made by the physi- 
cian, accompanied by his statement — ^made to mislead the patient — 
that pain usually resulted from pressure at that point, are relied upon 
by the défendant to prove that plaintiff was pretending what she did 
not feel. But as to this there is complète answer in Bailey on Acci- 
dent and Injury — a médical work cited by the défendant — which says : 

"Hysterical anœsthesla may come and go, be permanent or transitory, or 
may frequently change its situation, and may disappear during the varions 
intoxications. Its locallty ean frequently be made to change during the 
hypnotic sleep, and suggestion received during waking hours may cause it to 
disappear or to assume différent topographical distributions." 

And Oppenheimer on Diseases of the Nervous System says that : 

"It should not be forgotten that the phenomena of the neuroses are subject 
to great variability, so that the results of examinations made at différent 
times need not be exactly simllar." 

There is a further explanation by Janet, an author quoted in Bailey 
on Accident and Injury, of — 

"The apparent contradiction of hysterical phenomena by the theory of a limi- 
tation of the field of consciousness. Mental actions go on, but are Inde- 
pendent of the patient's knowledge." 

The exclamations of the patient, when finger pressures by the 
physician were accompanied with the statement that pain in indicated 
localities usually followed such pressure, are what was to be expected. 
Hysteria is said to be a disease of suggestibility. The pain in thèse 
instances was suggested by the physician, but it was none the less 
real on that account. 

The fact that plaintiff's foot returned to its normal position, as 
testified to by Drs. Smith, Wilson, and Coffey, does not admit of 
doubt. The explanation made in her behalf is that, thèse examina- 
tions having been made in the early stage of the disease, the con- 
tracture had not then acquired the persistence it now has. But this 
explanation does not account for the fact that the foot was abso- 
lutely rigid and straight when under examination, resisting ail ef- 
forts to flex it by force, and that it was only when the patient's atten- 
tion was diverted for a considérable time, and when the foot was 
not under observation, that its condition became normal. As already 
stated, contractures may oft'en be made to relax by suggestion, and 
it may be that the conversation by which plaintiff's mind was divert- 
ed from her condition operated, by way of suggestion, to produce the 
conduct mentioned. It must be admitted, however, that the facts 
referred to create a suspicion that plaintiff was exaggerating her 
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symptoms— a thing a morbidly sick person might do without any 
fraudulent intent. 

I am convinced that the présent serious character of the hysteria 
from which plaintifï suffers is due in large part to her environment, 
and to circumstances related to the présent action ; and for thèse the 
défendant is, of course, not responsible. The idea of injury is fixed 
by the désire for damages. As stated by Bailey, on the Relation of 
Accident and Injury to Diseases of the Nervous System: 

"The constant questlonlngs and examinations by lawyers and doctors are 
most potent suggesting Influences. They render the consciousness still more 
limited, and glve an Increased permanency to the fixed Idea of the hysterical 
patient." 

The force used by the médical witnesses who hâve testifîed for 
plaintifï probably made plaintiff's condition worse than it would other- 
wise hâve been. The use of force, according to Oppenheimer, an- 
other médical authority cited in the case, is never advisable. "The 
attempt to reduce a contracture by force always leads to a worse con- 
dition." There were four of thèse physicians who attempted to over- 
come plaintifï's contracture by force. They took turns as rapidly 
as possible. Each one "pushed and pulled" until "tired out." Each 
used his "utmost muscular effort" to overcome the contracture, and 
this efïort was kept up for about an hour. This athletic perform- 
ance resulted in failure, as might hâve been expected, unless there 
was reason to suppose that plaintifï was simulating injury; and, 
with or without a suspicion of such a thing, it goes without saying 
that any test likely to aggravate the disease, if there was disease, 
was ill advised. Furthermore, I doubt whether plaintifï's condition 
now is as serious as she believes, and as those who hâve interested 
themselves in her behalf as relatives and friends hâve, without ques- 
tion as to motive, led her to believe it to be. As already stjited, 
there is no disorder of any of the spécial sensés, and her puise 
rate, condition of heart, digestive and other intestinal functions, 
are normal. There is no impairment of will power, no loss of flesh, 
nor atrophy of the afifected limb. She testified with clearness and 
without nervousness. She was what may, under the circumstances, 
be called a robust witness — ail of which, tending strongly against 
dissimulation, are hopeful indications in her case. 

The damages which the plaintifï has sustained as a resuit of the 
injuries complained of are assessed at the sum of $3,000, and in addi- 
tion thereto the sum of $377 for the professional services to the 
plaintifï render ed by Dr. Cofïey. 
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OHISOLM et al. v. GAINES et al. 

In re HUOKS et al. 

(Circuit Court, D. South Carolina. March 2, 1903.) 

1. Co^'TEMPT OF Court — Acts Constituting— Willpul Uisreqard of Injunc- 

TIOK. 

A person may be guilty of a contempt of court in dolng an act which 
he knows tlie coui't bas prohibited by injunetion— as by willfully tres- 
passing on lands, with knowledge that tbe court had adjudged them to 
be private pioperty, aud had enjoined the défendants in tbe suit, and 
"ail persons wbomsoever," from trespassing tbereon— althougb he was 
not a party to the suit, and is neither the agent or servant of, nor in 
privity -with, auy of the parties. In such case he is not technieally 
guilty of a violation of the injunetion, but of an independent act of 
disrespect to the court, and disregard of its decree, wbich constitutes a 
contempt of the court, and may be punished as such without référence 
to its effect upon the rights of the suitors. 

Proceedings for Contempt of Court against J. Jenkins Hucks and 
others. On rule to show cause, and returns thereto. 
J. P. K. Bryan, for petitioners. 
Smythe, Lee & Frost, for respondents. 

SIMONTON, Circuit Judge. The record discloses that on 3ist 
October, 1893, Alexander R. Chisolm and others filed their bill of 
complaint in this court against Edmund A. Caines, commonly known 
as Bail Caines, and certain other parties, citizens and résidents of 
the State of South Carolina. The bill alleged that the complainànts 
were lessees of a person holding under the grant of the Carteret 
Barony, dated in 1733, the same being for a large body of land and 
marshes on the waters of Winyah Bay, in the province of South Car- 
olina ; that they had procured said lease for the purpose of securing 
the exclusive right to hunt and shoot the wild game upon said lands 
and marshes, and had gone to great expense in building houses and 
employing gamekeepers, posting notices over ail of the said marshes 
warning trespassers ofï said marshes, and forbidding ail persons to 
shoot thereon; that in despite of said notices the persons named as 
défendants had persisted each year in trespassing on said marshes, 
shooting game thereon, frightening them away, and by every means 
more or less interfering with the exclusive rights of complainànts, and 
destroying the value of their property ; that Edmund A. Caines had 
combined and confederated with ail the défendants above named, and 
others whose names were unknown to complainànts, and who, when 
discovered, they pray may be inserted, to continue said trespassing 
in manner aforesaid, with the injurious results aforesaid. 

The bill prayed an injunetion and process. Upon the filing of the 
bill a rule to show cause, with the usual restraining order, was issued 
and served. Upon return to the rule, cause was shown, in effect, 
that the lands in question were common property of ail the citizens 
of the State who had equal rights thereon, and denied any exclusive 

f 1. See Injunetion, vol. 27, Cent. Dlg. § 495. 
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right or property in complainants ; that this common right had been 
enjoyed by ail the eitizens of the state from the settlement of the 
colony, and had never been disputed until this bill was filed. The 
acts of alleged trespass were admitted. On the I3th April, 1894, 
presumably having been notified for this purpose, the state of South 
Carolina intervened in order to protect the alleged common right, 
and was made a party défendant. On the 3d September, 1894, the 
state, by the Attorney General, filed a disclaimer, stating that its 
previous action was based on a misapprehension of facts, and admit- 
ted the title of the complainant lessees. Answer was filed by the de- 
fendants to the original bill, setting up the same défense as the return 
to the rule. Issue was joined, testimony taken, and the cause came 
to a full hearing. Counsel of character and ability represented the 
défendants, and made exhaustive argument in their behalf. After 
hearing pleadings, testimony, and argument, a perpétuai injunction 
was issued by this court, restraining the défendants, and each of them, 
from entering on the marsh lands and the creeks permeating the 
same, except certain creeks by name declared to be navigable streams, 
and from shooting game thereon. 67 Fed. 285. The decree of the 
court recognized fully the exclusive right claimed by the complainants. 
No appeal was taken from this decree, and it now stands unreversed. 
On the 28th November, 1896, the complainants filed their pétition in 
the cause, stating that they had charged the défendants therein with 
conspiring and confederating with certain parties unknown, but whose 
names, when discovered, theypray may be inserted; that they hâve 
discovered some of the persons who were thus combining and con- 
federating with said défendants, to wit, M. T. Doig, and certain other 
parties named, and praying that they may be made parties. A rule 
was granted against thèse persons named in the pétition, and on the 
return to this rule they were also enjoined. On the 2^à of August, 
1901, a similar pétition was presented by the complainants, naming A. 
J. Westbury and certain other parties as engaged in the same con- 
spiracy, and with a similar prayer. A rule was issued, and on the 
return thereto they were also enjoined, and in the order enjoining 
them were included in the same ail persons whomsoever. On the 
iith December, 1902, the complainants filed an affidavit against 
J. Jenkins Hucks and Frank Hucks, and on the same day an affidavit 
was filed against Robert H. Spencer, Barney Bassert, alias Bassant, 
J. E. McQuade, Herbert McDonald, J. B. Johnson, and Ben Tamplet. 
The afifidavits in both cases alleged that the parties named therein on 
that same day entered upon the property of the complainants, tres- 
passing and shooting ducks thereon. Thereupon rules were issued 
upon each of the persons named, calling upon them to show cause 
why they should not be attached for contempt of the injunction of 
this court. The affidavits and the rules are the same in each case, 
and are, at large, as follows : 

"On hearing and filing the affidavits of James R. Powell, hereto anuexed, 
and on motion of J. P. K. Bryan»! solicltor for complainants hereln, it is 
ordered that [hère the names were Inserted] do show cause before this court 
at Charleston, S. 0., at the United States courthouse, on Thursday; the 18th 
day of December, 1902, at ten o'elocli a. m., why they, the said J. Jenkins 
Huclis and Frank Hucks, and each of them, should not be attached and com- 
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mltted for contempt of tWs court, for violation of the order and decree of 
thls court heretofore rendered in this cause, enjoinlng the défendants and 
ail persons from trespasslng or entering upon the premises of complainants 
hereln, more particularly upon Duck creek, wlthin the boundaries of said 
Friendfield, property descrlbed In the bill of complaint hereln. It Is further 
ordered that a copy of thls order and affldavit of James R. Powell, hereto 
annexed, be served forthwith upon the sald parties." 

"Personally appeared before me, W. T. Turbeville, a notary public for 
South Carolina, James K. Powell, game warden for the Annaudale Gun Club, 
and makes oath that he has been for some time past, and is now, game 
warden of the Annandale Gun Club, lessee of the premises known as 'Friend- 
field,' in the county of Georgetown, state of South Carolina, being the same 
premises descrlbed in the bill of complaint hereln; that on the 24th day of 
November, 1902, while in the diseharge of hls duties as such game warden, 
he saw [hère the names of the parties are Inserted] shootlng ducks in Duck 
creek, same being one of the creeks mentioned in the final decree In the 
above-entitled cause, in which the injunctlon issued perpetually enjoined 
défendants therein, their agents, attorneys, and ail persons whomsoever, 
from trespassing in same, and from shootlng ducks therein; that said Duck 
creek is, and has been, posted with printed notices warning ail persons from 
shootlng or trespassing upon said lands and waters, and notice given of the 
decree and such final Injunctlon by this court, of which the said J. Jenkins 
Hucks and Frank Hucks were well aware at the time of such trespasses; 
that the said trespasses were committed by the said J. Jenkins Hucks and 
Frank Hucks willfully, knowlngly, and deliberately, and in défiance of the 
injunctlon of this court in the above-entitled cause." 

It will be noticed that this is a proceeding essentially différent from 
the others above referred to. The former proceedings were on péti- 
tions based on the spécial prayer of the bill. This makes no référ- 
ence to that prayer, and simply states the facts of the trespass and 
the violation of the injunctlon. 

A return was made by each of thèse parties, each adopting identi- 
cally the same return. Leaving out the formai parts, the return is 
as follows: 

"And for a further return to the sald order and rule, thls respondent, not 
admitting the allégations contained in the atfldavits of James R. Powell, filed 
herein, and upon which the sald order is based, says that he Is advlsed by 
his counsel, and respectfuUy submits, that, even admitting said allégations 
to be true (which, however, he does not admit), there is no order or decree 
in this cause, whether of injunctlon or otherwise, which in any way blnds 
or affecta this respondent, and that this court is wlthout jurisdictlon to 
issue the order and rule ôf December 11, 1902, or to enforce it against the 
person of thls respondent in this cause, because he says that this is a cItU 
case between private indlvlduals, wherein the complainants clalm to be in 
lawful possession, under lease from a landlord holding tltle, of certain marsh 
and blgh lands upon which the défendants were alleged to be trespassing 
at the date of the fillng of the said bill, to wit, on October 31, 1S93; that the 
original bill herein prayed only an injunctlon 'directed to the said Edmund 
A. Gaines, Archy Thompson, Aleck Thompson, W. B. Smith, and George 
Mills,' the défendants named in the bill; this injunctlon was asbed solely 
for the individual beneflt and protection of the complainants; that the pre- 
liminary injunctlon granted by this court, and made permanent by its final 
order and decree in the cause, filed March 19, 1895, only provided 'that the 
défendants, Edmund A. Cames, Archy Thompson, Aleck Tliompson, W. B. 
Smith, and George Mills, be, and each and every one of them is, hereby re- 
strained and enjoined from trespassing,' etc.; that said injunctlon thus, in 
terms, failed to be extended against any parties other than the named de- 
fendants, nor could it hâve been of efCect against any such other persons 
than the parties défendant, theIr agents, employés, etc.. even if gênerai 
words to this effect had been used; that the term of the court at which thp 
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final decrée was rendered adjourned sinfe die on the 30th day of March, 1895, 
and that thereupon the sald decree passed beyond the control of thia court, 
and could net by it be modifled, extended, or discharged, save, perhaps, by 
bill of revlew properly flled, which bas not been done; that this respondent 
is not a party défendant In this cause, nor Is he the agent, employé, or prlvy 
either in law or in estate, of any party, nor is his title or clalm in any way 
derived from the défendants, or any or either of them." 

This return is practically a demurrer to the jurisdiction and dé- 
niai that they are liable for contempt. The facts stated in the affi- 
davits must, therefore, for ail présent purposes, be taken as true — 
the facts, not the adjectives characterizing them. 

Contempt of court is a spécifie criminal ofïense. The judgment is 
a judgment in a criminal case. In re Swan, 150 U. S. 637, 14 Sup. 
Ct. 225, 37 L,. Ed. 1207. The rules in this case are based on afïidavit. 
To the affidavit we must look for the indictment. Thèse respondents 
are charged with shooting ducks on thèse marshes and in Duck creek 
— one of the creeks mentioned held by the court to be, with the 
marshes, exclusive property of the complainants. From the posted 
notices they had full notice of the existence of the injunction and of 
the order of this court. The bill upon which the original injunction 
was granted was directed against the parties named in the bill. The 
bill prayed leave to add other parties also charged with confederating 
with Gaines, before then unknown, on the discovery of their names. 
The afïïdavits now under considération do not charge thèse respond- 
ents with combining and confederating with Gaines and the others 
named with him, nor do they charge them with being agents or 
attorneys of them, or any of them. They do charge that the injunc- 
tion ran against ail persons whomsoever trespassing on thèse marshes. 
There can be no doubt that, in granting full relief under the otiginal 
bill, the court, whilst entering final judgment against the parties 
named, could, in accordance with a prayer like this in the bill, as to 
parties then unknown, on proper application at the foot of the decree,. 
enter orders binding on the parties then unknown, whose names, 
when discovered, were brought to the attention of the court; that 
is to say, parties charged with conspiring and confederating with 
Gaines and his associâtes. To this extent the gênerai words "ail 
persons whomsoever" certainly could be used and applied. Gan they 
be extended further, so as to reach thèse respondents who are not 
charged in the afifidavits with combining and confederating with Gaines 
and others? 

There are cases in which, because of the great number of the per- 
sons against whom relief is sought, who ordinarily would be made 
parties, complainants are allowed to sélect some as the représentatives 
of the class, and a decree made thereon would bind ail who corne 
within the class. U. S. v. Old Settlers, 148 U. S. 480, 13 Sup. Gt. 650, 
37 L. Ed. 509. "In this class of cases there is usually a privitv of 
interest between the parties. But such privity is not the foundation 
of the exception. On the contrary, it is sustained in some cases when 
no privity exists. However, in ail of them there always exists a com- 
mon interest or a common right which the bill seeks to establish and 
enforce, or a gênerai claim or privilège which it seeks to establish or 
to narrow or to take away." Story, Eq. PI. § 120. See, also, Mit- 



CHISOLM V. GAINES, 401 

foi'd on PI. § 170. The reason is given by Story in the book above 
quoted (section 285) : "For in ail of them there is a common interest 
centering in the point in issue in the cause." In the original suit the 
;issue was as to a common interest of the public in thèse lands. The 
défense rested whoUy on that. The issue in the case was, hâve the 
complainants an exclusive right to thèse marshes, or was that right 
subordinate to the interest of the public? The case was ably and 
learnedly presented and argued. The conclusion was reached after 
careful considération. But in a note, "x," to the page quoted from 
Mitford, Pi., above, it is said, "Where it is attempted to proceed 
against some individuals representing a numerous class, it must be 
alleged that the suit is brought against them in such représentative 
capacity." For this is quoted as authority 5 Maddox, 13. There is 
no such allégation in the original bill. It is true that the state came 
into the suit because of this alleged public right. But she withdrew 
before the issue was decided, leaving the individual d.;fendants to dé- 
fend themselves, disclaiming the public right. It can very reasonably, 
therefore, be said that thèse respondents were not parties nor privy 
in the original suit. They had ample notice, however, that the court 
had by decree established the exclusive right of the complainants in 
thèse marshes, and that by its process of injunction it had sought to 
protect its decree. In despite of this, they invaded the marshes cov- 
ered with notices of the action of the court. 

A person may be in contempt either by violating an express re- 
straining order issued to him in a suit to which he was a party by 
name or privity, or by adéquate représentation, or, if he be not such 
a party to the suit, he may be in contempt either by aiding or abetting 
a party to the suit in disobeying or resisting the injunction, or by 
independently and intentionally interfering with and preventng the 
exécution of the decree of the court, thereby thwarting the adminis- 
tration of justice, rendering nugatory its action, and contemning the 
authority of the court. "It is entirely consonant with reason, and 
necessary to maintain the dignity, usefulness, and respect of a court, 
that any person, whether a party to a suit or not, having knowledge 
that a court of compétent jurisdiction lias ordered certain persons to 
do or abstain from doing certain acts, cannot intentionally interfère 
to thwart the purposes of the court in making such order. Such an 
act, independent of its efïect upon the rights of the suitors in the 
case, is a flagrant disrespect to the court which issues it, and an 
unwarrantable interférence with and obstruction to the orderly and 
efifective administration of justice, and, as such, is and ought to be 
treated as a contempt of the court which issued the order." In re 
Reese, 47 C. C. A. go, 107 Fed. 942. The record shows that on the 
same day, engaged in the same practices, McQuade, McDonald, John- 
son, Tamplet, J. Jenkins Hucks, and Frank Hucks entered on the ter- 
ritory of the complainants, shooting and trespassing. They had 
around them everywhere notices that the court had declared this ter- 
ritory the exclusive property of complainants, and had enjoined ail 
persons from going upon, shooting over, and trespassing upon thèse 
marshes. It would not be going too far to believe that there was a 
concert of action between thèse men, led by one of them who was a 
121 P.— 26 
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lawyer and trial justice. They paid no regard whatever to thèse no- 
tices. One would hâve supposed that J. Jenkins Hucks, Esq., a 
member of the bar, would hâve known better; that at ïeast he would 
not hâve encouraged by his example such a disregard of the decree 
of this court. True, it was a circuit decree. But it was a decree in 
the full exercise by the court in its jurisdiction, and was made, cer- 
tainly, within its jurisdiction; a decree rendered after full considéra- 
tion and argument from both sides ; and a decree, until reversed by 
some appellate tribunal, is the law within this jurisdiction, entitled to 
full faith and crédit. Johnson Co. v. Wharton, 152 U. S. 256, 14 
Sup. Ct. 608, 38 L. Ed. 429. One would suppose, from ail that oc- 
curred in this case, that a member of the bar would not stand upon 
his opinion against the decree of a court, preferring his private judg- 
merit to a solemn adjudication. Wellesley v. Mornington, 11 Beavan, 
181, is a case cited with approval both in the Circuit Court in Phillips 
V. Détroit, Fed. Cas. No. 11,101, and then by the Suprême Court in 
Ex parte Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. iiio, 
and also in American Steel & Wire Co. v. Wire Drawers' & Die Mak- 
ers' Union (C. C.) 90 Fed. 598. In this case an injunction was granted 
against A., restraining him from cutting timber, but it did not in- 
clude either his agents or servants. B., who was the agent of A. with 
full knowledge of the injunction, eut the timber. Held, B. migfht be 
committed for the contempt, though not for the breach of the in- 
junction. This, clearly, was the principle which induced the Suprême 
Court, 'in Re Lennon, 166 U. S. 554, 17 Sup. Ct. 658, 41 L. Ed. 11 10, 
to State, wîthout qualification, this proposition: 

"To render à person amenable to an Injunction, it la neither necessary 
that he should hâve been a party to the suit in which the Injunction was 
issued, nor to hâve been actuàlly served with a copy of it, so long as he 
appears to hâve had actual notice." 

The purpose of proceedings for contempt is not to afiford a remedy 
to the party complaining, and who may be injured by the acts com- 
plained of. Its purpose is to vindicate the authority and dignity of 
the court. Vanzandtv. Argentine Min. Co. (C. C.) 48 Fed. 771. The 
<(uestion we are discussing was elaborately reviewed in Seaward v. 
Paterson [1897] vol. i, Law Rep. Chan. Div. 549, etc. It first came 
tip before Lord North, one of the judges of the high court attached 
to the Chancery Division, and went up by appeal to the Lord Justices 
■of the Court of Appeals. The judge below and ail the judges of the 
Court of Appeals took the same view of the question in careful opin- 
ions; Each of them answered and overruled the position taken by 
counsel for the respondent, which was "that there was no jurisdiction 
to commit for breach of an injunction a person who is not enjoined 
by it, who is not a party to the action, and who is not even a servant 
or agent of the person enjoined. There has been no contempt by 
interférence with an oflfîcer of the Court. No one can be committed 
for a breach of an injunction who is not a party to the injunction, and 
enjoined by it." Each judge déclares that this is not a correct state- 
ment of the ïaw. In the course of his discussion, Justice Lindley 
said: 
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"Let us consider what jurisdlction the court has to make an order against 
Murray. There is no injunctlon against him. He is no more bound by the 
injunction granted against Paterson than any other member of the public. 
He is bound, like other members of the public, not to interfère with, and not 
to obstruct. the course of justice; and the case, if any, made against him, 
must be this: not that he bas technically infringed the injunction, which 
was not granted against him in any sensé of the word, but that he has been 
aiding and abetting others in setting the court at défiance, and deliberately 
treating the order of the court as unworthy of notice. K he has so con- 
ducted himself, it is perfectly idle to say that there is no jurisdiction to 
attach him for contempt, as distinguished from a breach of the injunction, 
which has a techiiical meaning." 

Then, later on, in differentiating a dictum of Lord Iveson v. Harris, 
7 Vesey, Jr., 251, he says : 

"The law is defined in a way whicli is familiar to anybody accustomed 
to the procédure in chancery. A motion to commit a man for breach of an 
injunction, which is technically wrong unless he is bound by the injunction, 
is one thing; and a motion to commit a man for contempt of court, not be- 
cause he is bound by the injunction by being a party to the cause, but 
because he is eonducting himself so as to obstruct the course of justice, is 
another and a totally différent thing. The différence is very marlted. In 
the one case the party who is bound by the injunction is proeeeded against 
for the purpose of enforcing the order of the court for the benefit of the 
person who got it. In the other case the court will not allow its process to 
be set at naught and treated with contempt." 

The returns made to the rule in thèse cases are insufficient. 



GATJT et ux. v. MUTUAL RESERVE PUND LIFE ASS'N. 
(Circuit Court, M. D. Tennessee. December 10, 1902.) 

1. ASSESSMENT LiFB INSURANCE — CONTRACTS — POWBR TO InCRBASE AsSESSMENTS. 

Where the charter of a mutual assessment life Insurance Company 
glves it the power to change the rate or basis of assessments upon its 
policy holders from time to time, and its contracts do not prohibit such 
change, the fact that it changes its method and graduâtes its assess- 
ments accordiug to the âge of the policy holder when each assessment 
Is made, instead of basing them on his âge when the policy was issued, 
which was the method pursued for a number of years, does not entltle 
a policy holder to refuse to pay the same, and to recover damages for 
breach of contract, unless it is shown that the increase was fraudulent 
or unnecessary, although the change increased the assessments to such 
an extent as to render them prohibitive to persistent members. 

At Law. Action for damages for breach of contract. On motion 
of défendant for direction of verdict. 

The following is a copy of the plaintiffs' déclaration, with the ex- 
hibits attached thereto : 

The plaintiffs sue the défendant, a corporation existing under the laws 
of the State of New York, but doing business in the state of Tennessee un- 
der its laws, upon the following cause of action: 

On the 12th day of August, 1885, défendant entered into a contract with 
plaintiff J. H. Gaut to insure his life for the sum of $5,000 on the co-operative 
or InstaUment plan, and executed and delivered to him its policy of Insur- 
ance, or certificate of membership, whereby it agreed to pay said sum to 
plaintiff Ella L. Gaut, should she be living at the time of his death, and, 
if not, to pay the same to his légal représentatives. Said payment was to 
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be made wlthin 90 days after the receipt of satlsfactory évidence of his 
death, during the continuance of said certiflcate. Said policy of Insurance 
or certiflcate is hère to the court shown, and made part of this déclaration. 
The considération of said agreement was the promise upon the part of said 
J. H. Gaut to pay an admission fee of $20, which he did, and to pay $10 
annual dues on the 12th day of August of each year, and to further pay ail 
mortuary assessments withln 30 days from the first weeli day of the months 
of February, April, June, August, October, and Deeember of each and every 
year during the continuance of this certiflcate. It was further provided in 
said certiflcate that, if at such date flxed for making an assessment the 
death fund was insufflcient to meet existing claims by death, an assessment 
should then be made "upon every member whose certiflcate is in force at 
the date of the last death assessed for, and said assessment shall be made 
at such rates, according to the âge of each member, as may be established 
b.y the said Board of Directors." In said certiflcate it is further provided that 
"this contract • • * giiall be subject to ail the provisions and conditions 
eontained in the constitution and by-laws of this association, with the amend- 
ments made, and that may hereafter be made, thereto": "the entire con- 
tract eontained in this certiflcate and said application, taken together, shall 
be governed by, and subject to, and construed only according to the con- 
stitution, by-laws, and régulations of said association, and the laws of the 
State of New York, the place of this contract being expressly agreed to 
be the home office of said association in the City of New York." Défendant 
was organized under a gênerai statute of the state of New York, passed in 
the year 1883 (being chapter 175 of the statutes of that year) : "The cor- 
porators, trustées, directors, members, members or représentatives, as the 
case may be," were by said act empowered "to make such by-laws as may 
he deemed necessary for the government of its officers and the conduct of 
its afifairs, and the same, when necessary, to alter and amend." Said stat- 
ute contains no provision authorizing the adoption of a constitution, rules 
or régulations. Under said act, in the year 1885, défendant undertook to adopt 
a constitution, as well as by-laws. Article 10, § 5, of the constitution, pro- 
vided for the levying of bimonthly assessments "Upon the entire membership 
In force at the date of the last death, * * • the same to be apportioned 
among the members according to the âge of each member." Defendant's 
constitution, by-laws, rules, and régulations, as they existed on the 12th 
day of August, 1885, when said certiflcate was issued, eontained no pro- 
vision other than the one quoted above, determining the basis on which 
assessments should be made; and hence said certiflcate and said constitu- 
tion, if valid, constituted the entire contract as to said basis. The propor- 
tion of each assessment to be paid by members of différent âges, as flxed 
by said contract, is set forth on the back of said certiflcate. The amount 
flxed by défendant to be paid by plaintifC J. H. Gaut on mortuary call No. 
22 (the flrst call after the date of the certiflcate) was $25. He paid this 
and ail other assessments as made, down to and including assessment No. 
95 (the latter paid on the 29th day of Deeember, 1897), amounting in ail 
to $4,020.45. He also paid the annual dues beginning August 12, 1885, 
and endlng August 13. 1897, 13 years, at $10 per year, making $130. He 
paid th« entrance fee of $20 making a total payment to Deeember 29, 1897, 
$4,170.45. On the 12th day of June, 1895, defendant's board of directors 
undertook to pass a resolution, copy of which is hère to the court shown, 
marked "Exhibit No. 1." and made part of the déclaration. By said resolu- 
tion the attempt was made to constitute a separate class of the members ad- 
mitted prier to January 1, 1890, and assess them, not on the basis of their 
âge at date of entry, but on the basis of that âge with the addition of one- 
half the number of years which elapsed from January 1 of the year of admis- 
sion to January 1, 1890, while other members continued to be assessed on the 
basis of their âge at the date of entry. Said board also undertook to fix the 
rate upon the class mentioned at an amount sufflcient to meet ail the death 
losses in the class, without the aid of assessments on the members outside 
of that class. On the 12th day of Deeember, 1897, defendant's board of di- 
rectors undertook to pass a resolution, copy of which is annexed hereto, 
marked "Exhibit No. 2," and made part of this déclaration, whereby It was 
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resolvefl that ail members of sald class, which are termed "membcrs hoWlng 
a policy upon the 15 years plan." should be assessed upon the basiis of their 
âges at the time of the varlous assessments, instead of upon their âges at 
date of entry, or the âges fixed by the resolution of Junc 12, 1895; ail other 
members continuing to be assessed upon the basis of âge at date of entry. 
Plaintiffs aver that défendant had no power, under its charter and contract 
with plaintiffs, by amendment of its constitution or by-laws, or otherwise, to 
so change the contract; and they aver further that no attempt was ever 
made to so change it, by such amendment or amendments or otherwise, ex- 
cept by said resolutions. Plaintiffs aver that there Is no provision in défend- 
ant charter, constitution, by-laws, rules, or régulations for any amendment 
thereof which empowered said board to change the basis of assessments, or 
to discriminate in any way between members holding old certiflcates and 
those holding new ones. and said action was in violation of sald contract 
and contrary to law. In the year 1892 the Législature of the state of New 
York passed an act making it a misdemeanor for "any Insurance company 
or offlcer, or agent thereof," to make any discrimination in favor of Individuals 
of the same class, or of the same expectation of life; and the Législature of 
the state of Tennessee In 1897 (chapter 127, § 8), passed an act of substan- 
tially the same import. On February 1, 1898, défendant notifled plaintifC 
.T. H. Gaut that an assessment or mortuary call of $100.20 (being No. 96) had 
been made upon him, payable March 3, 1898, which he paid in due time, under 
protest, making the total payment, exclusive of Interest. ,'^4,270.65. On the 
Ist day of April, 1898, he was notifled of another assessment of the same 
amount (No. 97), payable May 2, 1898, which he refused to pay. On the back 
of said notices was printed a schodule of rates, showing that plaintiffs bi- 
monthly assessments for the seven years foUowing would be, per year, as 
foUows, on a §5,000 policy: 

74 years of âge $652 80 78 years of âge $ 936 30 

75 " " " 707 70 79 " " " 988 70 

76 " " " 766 50 80 1,083 60 

77 " " " 833 10 

Said certificate provides that. If any assessment is not paid on or before 
the date fixed for the payment thereof, the contract shall be deemed to hâve 
failed, and the certificate "shall be nuU and void." Défendant undertook to 
déclare plaintiff in default, and canceled his policy or certificate, because of 
his failure to pay said illégal call. Plaintiff J. H. Gaut was at that time, viz., 
on the 2d day of May, 1898, about 73 years of âge, — 8 years above the in- 
surable âge in defendant's company, and above the insurable âge in any re- 
liable Insurance company, — and was in impaired health. Defendant's reserve 
fund, according to its own représentations, amounted In 1808, and still, to 
over three millions of dollars. Défendant bas violated its contract wlth plain- 
tiffs, and bas coUected illégal and excessive assessments from plaintiff J. H. 
Gaut; has rendered it impossible to carry out its contract with plaintiffs; has 
ceased to recognize plaintiffs, or either of them, as members or policy holders; 
and has canceled and declared n^ill and vold their certiflcate or policy, to 
plaintiffs' damage five thousand dollars; and hence they sue. 

Exhiblt No. 1. 

Resolution of June 12, 1895. 

Resolved, that the rates of assessment for ail members of thls association. 
admitted prier to Jan. 1, 1890, be, and the same hereby are, reapportioned in 
aceordanoe with the table of assessment rates now In use, to rates indicated 
by adding to the âge of entry, one-half in number of years from Jan. Ist of 
the year of admission to Jan. 1, 1895, fractions of years resultlng from the 
division to be counted as full years, and that said reapportionment rates of 
assessments, together with the présent rates of assessment for ail members 
admitted since Dec. 31, 1899, continue the rates of assessment of thls associa- 
tion, beginning with call No. 81 until otherwise ordered by thls Board, provided, 
however, that any increase beyond the rate indicated for more than 70 yrs., 
may, at the member's option, be debited to his policy, and deducted from the 
amount payable thereunder, instead of being paid in cash. 
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^ ExWblt No. 2. 

Eesolution of December 15, ISOT, 

Resolved, that pursuant to the terms of the contract with the members, 
and in vlrtue of the power reservefl to the association, for call No. 96, to issue 
and become payable Feb. 1, 188Ô, and for ail subséquent calls untll otherwise 
ordered by the Board of Dlrectors the rate of assessment to each member of 
thls association, holding a policy or pollcies upon the 15-year plan, shall be 
determlned from the table, and of assessment rates now in use, and under 
which sald poUcy hâve hltherto been assessed, and upon the basis of the 
completed âge In years of each member respectlvely, and of the amount of 
Insurance by him carrled at the rate of each call. 

To this déclaration défendant filed pleas of the gênerai issue, and 
alleging that the policy was canceled for nonpayment of assessment» 
in accordance with the terms of the contract. 

J. M. Gaut, for plaintififs. 

T. B. Turley, H. A. Chambers, George Burnham, Jr., and S. T. 
Tyng, for défendant. 

HAMMOND, J. It is the opinion of the court that the motion 
of the défendant to direct a verdict in its favor should be granted, 
and the verdict will be so entered. I might now close the case, and 
leave the question where the law puts it ; but it would be intolérable to 
counsel on either side, and to you, that I should make no explanation 
for taking that course. But what I am saying is not a charge upon 
which any exceptions can be taken, or of which any error can be 
predicated, as I am simply explaining to you the reasons why I direct 
your verdict in favor of the défendant, for your own information, and 
as a matter of courtesy to you and counsel. 

I only wish I had time to take this record out, and go quite care- 
fully over the détails of it, in order to fuUy justify that judgment ; 
but that is a matter of impossibility, under the circumstances under 
which we are trying this case hère and now. But I may say to you 
that when the plan of assessment assurance was fîrst commenced 
among our people and those of England, where it has obtained for 
some time, it was denied by the writers upon the subject, and those 
who are familiar with the philosophy and science of insurance, that 
it was a practicable and workable scheme of insurance; and it was 
attacked from the beginning as being an absurd System, as being 
one that would resuit just as this policy has resulted, and for just 
the very reasons that hâve been given hère in référence to the out- 
come of it to this disappointed plaintifï. Originally the same objec- 
tions were urged against assessment insurance as those which we find 
exhibited by the facts of this case and to considering it a désirable 
or eflfective plan or means of aceomplishing the purpose of life in- 
surance. That controversy and confîict among those who know 
something of the scientific values of plans of life insurance has been 
raging ever since. The assessment plan was a very attractive Sys- 
tem, and, if it could be worked, it would undoubtedly be more at- 
tractive than other forms of insurance which are regarded as more 
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excellent and efficient. Its cheapness was its chief value, and there 
were such other attractive features that the benefit societies based 
on that plan, and the mutual Insurance companies using the same 
plan, had an immense rush of business, — a kind of boom or craze for 
that sort of insurance, which is a familiar fact in the history of life 
insurance. It was seen in the beginning, in the first years of the 
scheme, that it worked out very vi'ell ; that it was very attractive and 
very satisfactory ; but as the company grew, and the average of the 
générations of human life, somewhere in the neighborhood of 30 
or 35 years, approached, it was realized that a constantly fncreasing 
death rate would become so enormously large that the cost of in- 
surance in the end would be disastrous. I speak with some reserve 
as to the history of it, but my recollection is that the history of assess- 
ment insurance in this country and in England has pretty well jus- 
tified what was said of it in the beginning. Some of the societies 
and companies hâve gone into the hands of receivers to wind up, 
and lost everything for every one that went into it. Some of the 
old-line companies, it is true, hâve donc the same thing. But ail 
thèse assessment companies hâve got into trouble, and they hâve 
ail been doing everything and struggling in every way they could de- 
vise to save themselves against this defect that existed, but was not 
fully appreciated, in the start. We hâve a very significant indica- 
tion of that fact in the proof hère that this défendant company has 
changed or attempted to change its policy, and convert itself into an 
old-line company. Nevertheless, it had this large body of persons 
insured on the assessment plan, and had to take care of them ; and it 
felt that it must do what they were authorized to do to meet and pro- 
vide for and against the losses to which I bave called your atten- 
tion. Theoretically a great deal could be planned about it. For in- 
stance, it was believed and said that new blood could be brought into 
it; but, when the people already insured got to be old, the young 
men on the outside would say: "It is not worth while for us to go 
into this class of old people ready to die, for we will go in bnly to 
carry their insurance, and so we will keep out." Therefore new 
blood did not corne in, and there is the inhérent defect. The idea that 
the scheme would be worked out by an influx of new and young 
people has been a disappointment. 

Now, that is what has happened to Mr. Gaut, the plaintifï, in this 
case. He has been bitterly disappointed in the outcome, no doubt; 
but that does not give him a right to recover the money he paid 
into this company — one which he selected on account of its at- 
tractiveness ; and this misfortune of his cannot give him a right to 
get back money which voluntarily he paid into an ill-devised scheme 
of insurance. The only thing he can do, or has a right to do, is to 
recover any damages that may hâve accrued to him by reason of 
the company's violation of their contract, and hence he says that 
which has been done under the contract is a violation of it, and is 
illégal. The court does not think so. The court does not think 
there is any illegality in the procédure or practices of this company, 
as shown by the proof, in making thèse assessments. Undoubtedly 
it started out with the idea it would apportion the assessments from 
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time to tîme, accordîng- to the âge of the member at the time that he 
entered the company, and to that èxtent the companiy has undoubtedly 
given a practical construction to the contract; but, after ail, it was 
not so much a matter of construction of the contract, as it was a 
selected method of doing the business of raising funds to meet losses 
by making assessments. Ail started out with the idea that they 
could keep the assessments down to something like the amount that was 
originally required to pay losses by the influxion of new blood, as just 
explained, and at the same time they hoped to keep to ^he analogies of 
old line companies of a fixed premium at the entrance ige ; but, when 
the company was disappointed about that, as was Mr. Gaut, evidently 
it had to resort to some kind of a scheme or plan, within its chartered 
powers and withîn its contracts, to save the company, and those con- 
nected with it, from loss. Whether, in what this company did, it acted 
wisely or unwisely, we are not hère to inquire. Every man who 
goes into a company submits himself to the wisdom of those govern- 
ing it — the board of directors or the stockholders, or to whomso- 
ever is appointed to govern the corporation ; and everything they do 
unwisely is not necessarily a matter of just complaint or cause or 
ground of damages to the members, because they must submit to the 
discrétion of somebody, and the policy holders of this company sub- 
mitted to the board of directors the problem of doing the best they 
could to get out of this inadequacy of funds to pay the death losses. 
The directors in this case resorted to what ail the companies usually 
and principally do. They increased the assessments. Mr. Gaut, the 
plaintifï's counsçl, does not deny, on the part of the plaintifï, that 
they had a right to increase the assessments. He says they hâve 
not increased them according to the original scheme and plan, and 
according to their expérience with the actual results of the scheme, 
as they were bound to do. But we hâve no proof hère showing that 
this company has not assessed the losses or premiums upon their 
actual expérience as they found it in the opération of the company. 
If Mr. Gaut could show by a bill in equity, or in this action in law, 
that the company, in the process of assessing thèse premiums, had 
assessed the plaintiiï in this case a larger sum than their expérience 
in the management of the company's business actually necessitated, 
and more than the actual requirements under their scheme of Insur- 
ance demanded, then he would hâve a good cause of action ; but he 
has not gone into that; has not gone to New York and examined 
the books of this company, or otherwise shown how many deaths 
there were, and how many losses, and the amount, and how many 
assessments were necessary to be made, and what amount each mem- 
ber should pay, and thus enable the jury — ^if they could practically 
make such an inquiry as that — ^to détermine that the payments de- 
manded of the plaintifï were too large ; but he has not brought such 
évidence as that before us, and has rested on the fact that the plaintifï 
in this case has been required to pay in a larger sum of money than 
is agreeable to him, and a larger sum of money than would be jus- 
tified by good business considérations in paying for life Insurance. 
That may be so, and greatly disappointing to him, and, no doubt, 
it is; but it is not shown to hâve come from any wrongdoing on 
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the part of the companv, and therefore we cannot give him any judg- 
ment on that ground. 

Now, as to the rates of insurance. The taproot of this whole con- 
troversy is that Mr. Gaut claims that by this contract he had se- 
cured to himself the right to hâve, during ail his lifetime or during 
the continuance of this policy, assessments made against him as of 
the âge of 6i, when he entered the company, and not as of any ad- 
vanced âge, and that when the company came, according to its ex- 
périence and necessities, to assess any needed sum upon ail mem- 
bers of the company, it must assess his share as of the âge of 6i, 
and not at his then attained âge. The court does not think that is 
one of the stipulations of this policy. He has not been accorded 
by the charter the right to demand that method and rate of assess- 
ment, if you call it so, or ratio of assessment. He has not had se- 
cured to him, by any expressed words of the contract, the right to 
hâve any assessment made as of the âge of 6i. It is true that this 
company assessed him at that âge for 12 years, but it was its right 
to do that, and then to abandon that method at any time. It was 
not a construction by the company of their contract with the plaintifï ; 
but it was a method chosen, by which the company hoped to make 
its business attractive, and so attractive that it might last as a rule 
of assessment always, no doubt; but when the time came that it 
was confronted with changed conditions, and confronted with the 
fact that it did not hâve enough money to pay constantly increasing 
losses, it was within the province of their contract, and strictly with- 
in its provisions, and wholly within the competency of the charter, 
for the company to devise a means by which thèse assessments could 
be increased; and then, likewise, under the terms of the contract 
and the charter, it was permissible to hâve changed the method or 
proportion of assessments from the âge 6f entry to the âge attained 
at the time the assessment was made. I think there is no doubt but 
that that construction of the contract and the charter is correct, and, 
this being so, to thus make the assessments would not violate the 
contract. As to whether that change was wise or not, it is not for 
us to say. There is nothing hère to show it was fraudulently done; 
nothing to show it was unnecessarily done; nothing even to show 
that it could hâve been done in some way that would hâve been better ; 
and we must take it, in the absence of such proof as that, and as- 
sume it to be true, that the company did the best its judgment dic- 
tated: and this plaintifï cannot complain if the company was act- 
ing within the exercise of its charter powers and rights, and within 
the terms of the contract, no matter how disastrous the change was 
to him at his greatly advanced âge. He has outlived the value of his 
insurance on the plan which, unfortunately, he selected when he was 
younger. 

The next question is whether it is an excessive assessment. If 
that were so, he might refuse to pay the premium, and recover the 
money back, but it has not been shown that it was excessive. How 
can we say it was excessive, unless we know ail the facts of the as- 
sessment No. 97 which he refused to pay? It is true, we can see 
that it is high, and quite prohibitive to continuance in the company 
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for a member who îs called in the proof "a persistent member" — 
that is, one who keeps up his policy, keeps on paying his premiums, 
instead of forfeiting those already paid and getting ont of the way; 
and the question was, "How much shall we assess this member as he 
grows old?" That which they did may indicate a harsh mode of 
deahng with a "persistent member," but unless we hâve an insight 
into the true condition of the company's opérations, and go into the 
vitals of it, and see how it was constituted, and what was the basis 
of it, no matter how good may be our business capacity, we could 
not tell whether the assessment made was an excessive assessment or 
not. That the plan of assessing according to the âge attained at the 
time of making the assessment is burdensome to the oldest men goes 
without saying, and also that it increases the burden of ail members 
with advancing âge. But that fact, or the fact that it was burden- 
some to Mr. Gaut, would not show it was excessive, and that is ail 
he has to rely upon. It may be that the burden and absurdity corne 
from the absurdity of the insurance itself— from the natural infirmity 
in the scheme of assessment insurance; and the plaintiiï cannot 
recover until he goes further, and shows by some proof, brought 
before us, that it was outside and beyond the necessities of the Com- 
pany, which he has not shown. 

Another complaint is that the plaintifif has been wronged, and 
his contract violated, in the manner in which the Company has 
treated its reserve tund. 1 do not sce any proof of that. So far as 
we hâve any proof, it rather shows to the contrary, but we are not 
sufficiently àdvised by the proof to say, as to the reserve fund, just 
what the sçhenre was; but, as far as Mr. Gaut was concerned, he 
had a provision in his contract relating to that reserve fund, or to 
his share of it, and he got the two bonds to which he was entitled, 
and ùsed them; and the testimony of the witnesses of the company 
is that it would hâve gone on and delivered to him whatever bonds he 
was entitled to under the contract, if he had continued his insurance. 
It was a bond which assigned to him his share of the reserve fund, and 
which he might use or make available to that amount on certain con- 
ditions mentioned in the bond. He got that benefit for some time. It 
is not necessary to say how much, but he certainly got two bonds, and 
some part of them was used by him. There is no proof to show he 
was entitled, under this new scheme of assessments, to any more of 
the reserve fund, or that he was in any way injured by the company's 
treatment of that fund. There were to be new issues of bonds on 
plans of fîve and ten year séries. Also there were made some dif- 
férent arrangements about the process of distributing this reserve 
fund, than that Mr. Gaut had ; but until he has shown by the proof 
that thèse différences in arrangement, whatever they were, resulted 
in some déniai to him of his right or share in the reserve fund, he 
has no right to complain. 

Another complaint suggested is that the company might hâve paid 
some of its losses out of the reserve fund, under the terms of his 
contract, but I do not see that that has been established by the proof. 
We cannot say by any proof before us that in 1898, or at any time. 
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there was a condition existing as to the reserve fund which enabled 
the Company to exonerate the plaintiff from any of the burdens of 
this policy of Insurance by paying death losses eut of the reserve 
fund ; and until the plaintiff has shown us, by sufïicient proof, and by 
examining the opérations of the company in its détails, such a resuit 
as that, we cannot see how he could hâve a right to recover. 

The outcome of it ail is that the plaintiff relies upon the fact 
that this company has assessed him at the rate of 73 years instead 
of at 61, which it had done for 12 or 15 years after his insurance 
commenced. Unfair as that may hâve been to Mr. Gaut, bur- 
densome and a hardship as it was, it was a right that the company 
had, to assess him that way, under the charter and the contract; 
and having that right, and not having shown that the company vio- 
lated its discrétion or judgment in the premises, I do not see how 
he has any cause of action because of the hardship. The law does 
not relieve against hardships of that kind in the bargains that are 
made by the parties to the contract. 

There are judicial décisions that hâve been read in our hearing, 
on both sides of the question, as to the proper construction of the 
charter of this company and the contracts of insurance under it ; but, 
until it is settled by the Suprême Court, there will be différences of 
opinions, for judges differ like other people. There seems to hâve 
been in Virginia and Georgia and in New York one view, and in 
North Carolina and Minnesota another. The opinion in North Caro- 
lina is a very strong opinion, and possibly is the sound one, but I do 
not think so. It proceeds upon the theory that this company and 
Gaut had made a contract which forbade the company to make any 
assessment other than at the âge of entry into the company; but, 
from what I hâve said, you will understand that I do not concur 
in that view, but agrée with the Court of Appeals in the Eighth Cir- 
cuit that the company had abundant power under its charter and 
under the plaintiff's contract to do what it did do, and that it was 
bound to do what was required to raise the funds for its losses accord- 
ing to the circumstances of its opérations and the necessities that 
confronted it, and that thèse requirements of the company were 
to be met as it appeared best to them at the time they arose; and 
we do not see, from any proof we hâve hère, that the company vio- 
lated that duty; and I feel compelled to say, notwithstanding the 
loss to Mr. Gaut, that he has not shown such a case as would au- 
thorize us to give him a verdict upon any showing he has made in 
that behalf. 

Mr. Gaut, of course you désire to take an exception. It is not re- 
quired that you should take any exception to the language of the 
court in giving its reasons for directing a verdict, for that is unneces- 
sary. The stenographer will enter on the record an exception on 
the part of Mr. Gaut to the court's action in directing a verdict in this 
case for the défendant. 



412 121 FEDERAL REPORTER. 

In re KA.HN. 

(District Court, a D. New York. September 24, 1902.) 

1 Bankruptoy — Composition — Parties — Becured Creditoes— Contingent 

Cl.AIMS. 

Where a bankrupt had executed and assumed various mortgages on real 
estate, which had not been foreclosed, and on wliich bis llability for a 
deficiency was contingent and unllquidated, such contingent claims not 
belng provable In bankruptcy, the holders were not necessary or proper 
parties to a composition between the bankrupt and hls creditors; and 
their absence was no objection to the conflrmation of the composition, 
otherwise found to be for the best interest of creditors having provable 
claims agalnst the estate. 

On Question Certifiée! by Référée. 

The following is the opinion of Référée Morris S. Wise : 

The Questions certifled to the Honorable District Judge are not submitted 
from a mère académie point of vlew, but the situation in thls case is of a 
character which, in my opinion, deserves the immédiate and serlous considéra- 
tion of the court, and the questions so certifled are, in my judgment, properly 
to be dlsposed of by the learned District Judge, beeause of the fact that under 
the Act, the confirming of a composition is vested excluslvely with the Dis- 
trict Judge, and he bas personal and absolute control of such proceedings. 

The bankrupt, who was a dealer In diamonds and Jewelry, and who also 
In the course of hls business career, ventured to speculate in real property 
in the city of New York, was adjudieatéd a bankrupt upon hls own pétition 
on June 10, 1902. 

The schedules filed by the bankrupt hereln disclose that he owes debts 
amounting in the aggregate to nearly four hundred thousand dollars, of whxch 
upwards of one hundred and seventy-flve thousand dollars are unsecured and 
provable agalnst the estate. 

The nominal value of the assets amount to two hundred and twenty-five 
thousand dollars, but the large proportion of thèse assets are In the shape of 
outstanding accounts to the extent of nearly one hundred and thirty thousand 
dollars, of whlch posslbly fuUy one hundred and twenty thousand dollars 
thereof will prove to be uncoUeetlble. 

The balance of the assets hâve been to the greater extent, pledged as se- 
curlty, and are held by varions secured creditors. 

The composition offered by the bankrupt îs twenty per cent, in cash, and 
thls proposed composition bas been accepted by a large majorlty, In number 
and amount of ail the unsecured creditors of the bankrupt. 

It Is stated and as appears from the record In the proceedings herein, that 
If sald composition Is not consummated, and if the estate is admlnlstered in 
bankruptcy, that posslbly not flve per cent, will be realized by the creditors, 
and this opinion Is shared to the greater extent, by the large majority of ail 
the creditors In the case, who hâve appeared hereln. 

It Is therefore very évident that It is for the best Interests of the creditors 
that this composition should be effected. If It posslbly can; and it seems to 
become the duty of the court, in protecting the best interests of ail the cred- 
itors, to ald them, by assistlng In the consummation of such composition. If 
the same can be done wlthout vlolating any of the provisions of the Bankrupt 
Law. 

The only obstacle whlch appears to exist at the présent time to the carry- 
ing out of the sald composition has arisen in the suggestion, that Inasmucli 
as the bankrupt has become liable on certain mortgage bonds to a considér- 
able amount of money, and as lis pendens hâve been flied and actions com- 
menced for the foreclosure of the mortgages, to secure whlch the banlcrupt 
gave bis bonds, or the payment of whlch mortgages the bankrupt assumed, 

V 1. See Bankruptcy, vol. 6, Cent. Dlg. § 578. 
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and the said creditors holding such seeurity, not having been niade parties 
to tlie proceedings, and not liaving assented tliereto, or appeared herein, the 
question has been noted whether the composition can be lawfully canied 
through and receive the approval of the court in the face of such existlng 
circumstances. 

If the securities held by thèse mortgage creditors were capable of being 
immediately liquidated, or If the value of such securities could be ascertaine'd 
at the présent time, no trouble would be experienced, because the act has 
provided (section 63, subd. "b," Act July 1, 1898, c. 541, 30 Stat. 562, 563 
[U. S. Comp. St. p. 3447]) that unliquidated claims against the bankrupt may 
pursuant to application to the court, be liquidated in such manner as it shall 
direct, and may thereafter be proved and allowed against bis esta te; and 
there is a further provision (section 57, subd. "h"), that the value of securities 
held by secured creditors shall be determined by converting the same into 
money according to the terms of the agreement pursuant to whlch such se- 
curities were delivered to such creditors, or by such creditors and the trust'ee 
by agreement, arbitratlon, compromise or litigatiou, as tlie court may direct, 
and the amount of such value shall be credited upon such claim, and a divi- 
dend shall be paid only on the unpaid balance. 

Subdivision "e" of the same section also provides that claims of secured 
creditors and those who hâve priority may be allowed to enable such cred- 
itors to participate in the proceedings at creditors' meetings, held prior to the 
détermination of the value of their securities or priorities but shall be allowed 
for such sums only as to the court seem to be owing over and above the value 
of their securities or priorities. 

Theoretically it would seem as if the Act afCorded abundant means of 
solving the questions involved herein, but practically, ail thèse several pro- 
visions of the Act fail to give prompt answer to such questions, for the very 
excellent reason that untll there shall bave been a sale under foreclosure of 
the mortgaged premises, the amount of the deficiency which may arise, can 
be only a mère matter of conjecture. 

It is true that expert valuations may be obtained as to the value of the 
property, but as such valuations vs^ould be of no binding force, unless such 
secured creditors participated in the proceedings, the court is apparently wîth- 
out présent power to act in such direction, or if it has the power. the exercise 
of it would consume so much time as to practically defeat the présent im- 
médiate object which confronts the court, to wit, the putting through of the 
proposed composition. 

It is very plain that if the sald premises should upon sale bring the amount 
of the mortgage debt and expenses, that there will be no deficiency, and that 
there will be no creditors in that direction; and if thèse composition proceed- 
ings could be halted to await the resuit and détermination of such foreclosures 
and sales, then the questions would receive Iheir own answer; but the ur- 
gency of the situation requires that the questions involved as to the rights, 
if any, of the mortgage creditors, should receive immédiate détermination; 
and hence, resort must be had to other sections of the Act. as well as to dé- 
cisions of the courts to détermine whether such mortgage creditors really 
hâve a présent interest in thèse composition proceedings, and whether they 
are proper and necessary parties thereto. 

I am of the opinion that they are not either proper or necessary parties to 
thls composition proceeding, and such composition may proceed duly and 
regularly without such creditors either assenting to it, or being calculated for 
the purpose of ascertalning whether a majority in number and amoimt of 
the creditors do assent to the confirmation of such composition, and for the 
foUowing reasons: 

Section 12, being the flrst section of the composition part of the Act, pro- 
vides as foUows: 

"A. A bankrupt may offer terms of composition to his creditors afler, but 
not before, he has been examined in open court, etc." 

Thls provides that the composition shall be ofCered to hls creditors. Wheu 
we refer to the définition or what is known as the "Dictionary Section" of 
the Act, we find that section 1, subd. 9, defines a "creditor" as foUows: 
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" 'Créditer' shall Include any oue who owns a demand or clalm provable in 
bankruptcy, and may Inelude his duly authorized agent;, etc." 

Debts whicli are provable are defined by section 63 of the Act to be 

"Al. A flxed llability as evidenced by a j-udgment or an instrument in 
wrlting absolutely owing at the time of the flling of the pétition against hlm, 
whether ttien payable or net, with any interest thereon whieh would hâve 
been reooterable at that date, or with a rebaté of Interest upon such as are 
iiot then payable and do net bear interest. 

"2. Due as costs taxable against an involuntary banlirupt etc. 

"3. Founded upon a clalm for taxable costs incurred in good faltb etc. 

"4. FouUded upon an open account or upon a contract èxpressed or implied. 

"5. î'ounded upon provable debts reduced to judgment after the fillng of a 
pétition aiid before the considération of the bankrupt's application for a dis- 
charge etc." 

It is very évident that such mortgage creditors hâve no présent provable 
claims and are not therefore creditors wltbln the true meaning of section 12 
of the Act, because as already shoven section 57, subd. "e," only provide's 
for the allowance of claims of secured creditors upon the détermination of the 
value of their security and the amount of which claim to be allowëd only as 
the court finds is owing over and above the value of such security. 

When we come to subdivision "b" of section 12 of the composition section 
of the Act, we find that there the law décides that "the application for the 
confirmation of a composition may be filed in court after but not before it 
bas been accepted in wrlting by a majorlty in number of ail creditors, whose 
claims hâve been allowed;" and then there Is a further provision that' "the 
considération to be paid by the banlirupt to bis creditors and the money nec- 
essary to pay ail debts which bave priority and the costs of the proceedings 
must be deposited." 

Now debts having priority are considered In connection with secured claims 
in section 57, subd. "e," and the ornission therefore of "secured claims," from 
section 12, subd. "b," when claims having priority are cared for, is at least 
significant; and the clear Intendment of the law is that In case a claim shall 
not be provable or shall not be in such a condition s6 as to be capable of 
being proved and allowed, that It Is not to be considered in connection with 
a composition. 

The courts and text writers seem to agrée that this is the proper construc- 
tion. In Loveland on Banliruptcy, page 563, we find the principle stated that 
"the confirmation of a composition releases a banlirupt froin such debts only 
as a discharge; a discharge ïh banliruptcy releases a banlirupt from ail his 
provable debts, except such as are due as a tax levied by the United States 
etc.;" and on page 564, the same author holds that "composition proceedings 
will not operate to deprive a secured créditer of the right after exhaustlng 
his own security, to assert against the bankrupt a claim for a deficiency; 
such proceedings will not effect a vested right or security; secured creditors 
are not parties to the composition." 

Brandenburg on Bankruptcy, at page 212, says: 

"The confirmation of a composition dlscbarges a bankrupt from his debts 
other than those agreed to be paid by its terms and those not effected by a 
discharge." 

A similar question arose under the Act of 1867, in which a composition was 
elïected by the bankrupt and where certain creditors holding security on real 
esta te, were claimed to be fully secured at thè time the composition was ef- 
fected, and It afterwards transpired that a considérable balance or deficiency 
arose after the sale of the security; it was there held: 

"I am of opinion myself that the compromise provisions of bankruptcy 
design that evéry créditer shall receive the satoe proportion of his debt; and 
I am of opinion as regards the parties who shall receive, that the secured 
creditor is a créditer for that purpose for air that is not satisfied by his se- 
curity; and I am of opinion that Whenevet thls fact Is ascertained, even after 
the compromise, that remaihder constitutes ' a debt against the bankrupt, of 
which he shall pay the same proportion to that creditor that he bas paid to 
the unsecured creditors." Paret v. Tieknor, 16 N. B. E. 315, Fed. Cas. No. 
10,711. 
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This case was approred In Cavanna v. Bassett, 3 Fed. 215, where it was 
heia as follows: 

"Composition proceedings do not operate to deprlve a secured créditer of 
the right, after exhausting his own security, and ascertaining tlie amount 
unpaid, to assert agaiust the bankrupt a claim for the deflciency, and sucli 
claim may be enforced throngh the instrumentality of an exécution issued 
against the property of the debtor on the déficient judgment; complainant 
had a right to hold on to her security and as a secured créditer she could 
not properly participate in the composition proceedings; she could not be 
compelled to surrender her security, and then come in and prove her claim, 
nor -was it encumbent on her to hâve her security valued and then to malie 
proof of any balance; the bankrupts knevf or should hâve known that there 
was a liability that the security would not pay the indebtedness; they were 
chargeable with notice that such a contingency might arise, and If they de- 
sired to put complainant in position where the complainant's proceedings 
would operate upon hers, they might hâve applied to the court for proceedings 
compulsory in their nature, to hâve the security valued; not having done so, 
there remalned a liability that in case the security should prove inadéquate, 
complainant would bave the right as to any deflciency, to compel payment of 
the same to the extent of the pereentage paid to unsecured creditors under 
the composition." 

It thus would appear that the bankrupt must be willing in view of the 
situation to assume the risk and liability of being compelled to make good 
hereafter to such mortgage creditors, the same pereentage of such deflciency, 
If any should arise, as he is now offering to pay to his body of creditors; and 
the mortgage creditors are not injuriously affected by the composition, be- 
cause as is pointed out in the last case cited, they could by proper proceedings 
in the court, bave their security valued and présent a provable claim for the 
différence between the amount of their security and the' amount of their re- 
spective debts. 

The record shows that they hâve notice of the proceedings and hâve not 
availed themselves of such opportunity. I am tberefore of the opinion, that 
the flrst and highest duty of the court, when such a case arises as the one 
under présent considération, is to protect the interests of the large majority 
of the creditors; they should not bave a loss put upon them, because certain 
obstructive creditors refuse to assist in ridding the situation of any of Its 
technlcal difflculties; such creditors should not be considered in any hlgher 
llght or regarded with more favor tban are a minority of creditors, who re- 
fuse to accept or assent to a proposed composition. 

If the court reaches the conclusion that the composition ofCered is for the 
best interests of ail creditors, the court wlll confirm the composition, even 
though there be objection and a refusai to assent on the part of a minority 
of creditors, and to my mind, the law would be very incomplète and im- 
practicable. If a situation such as this could not be met and overcome by the 
broad equity powers conferred upon the District Court; more especially as the 
concluding paragraph of chapter 2 of the Act, expressly provides that "noth- 
ing in this section contained (and that is the jurisdiction section of the Act) 
shall be construed to deprlve a court of bankruptcy of any power it would 
possess were certain spécifie powers not herein enumerated. 

Dated, New York, September 19, 1902. 

G. W. & F. Iv. Crawford, for creditors. 

Hays & Hershfield and D. P. Hays, for trustée and for creditors. 

Myers, Goldsmith & Bronner, for bankrupt. 

ADAMS, District Judge. The following questions are certifîed to 
me for my opinion : 

"Are secured creditors, who hold mortgages on land, formerly owned by the 
bankrupt, and for the payment of whlch mortgages the bankrupt bas executed 
his bond or bas in the purchase of such real property, assumed the payment 
it existing mortgages, and where no présent liability has arlsen, which debts, 
a any, aie purely contingent and subject solely to the contingency of a de- 
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flc'îency arlslng în case the mortgaged premises shall be sold vrnder fore- 
closure of sueh mortgages, and whose contingent debts, if any, are therefore 
not provable In bçnkruptcy, and the value ôf whose securlties Is not capable 
of présent détermination, necessary or proper parties to composition proceed- 
ings instltuted by the bankrupt with his credltors? And should such a com- 
position, if it be determined that the same is for the best Interest of ail 
credltors, having provable claims agalnst the bankrupt estate, be refused 
the approval of the court, because such secured mortgage credltors are not 
made parties to the composition proceedings or refused voluntarily to become 
parties thereto." 

I am satisfied that the référée bas correctly answered the questions 
in his careful opinion and I adopt it in deciding that the secured cred- 
itors mentioned are not necessary or proper parties to this composi- 
tion proceeding, and that it should not be refused approval because 
they are not parties ; but as I hâve not heard them, or other parties 
than those who appeared before me and desired the confirmation of 
the referee's report, this décision is made without préjudice to the 
rights of such creditors as hâve not been given proper notice of the 
submission of the matter to me nor waived the same nor appeared 
herein. 



LAXGBEIN V. SWIFT et al. 
(Circuit Court, W. D. Tennessee. January 20, 1903.) 

1. Instructions— PoRM—SuBMiTTiNG Issue of Contbibdtohy Négligence. 

In submitting to a jury the question of plaintiÊE's contrlbutory négli- 
gence in an action for a personal injury, where there are a number of 
facts to be determined bearing on the issue, it seems the better practice 
to instruct the jury as to the prlnclples of law by which they are to be 
controUed, leaving them to apply such principles to the facts found, 
rather than to instruct that, if the jury flnd certain enumerated facts to 
be established by the évidence, those facts would constitute négligence, 
as matter- of law. 

3. Damages— Pbrson AL In jury— Excessive Verdict. 

A verdict for $7,500 damages for a personal injury to plalntiff, amount- 
Ing at most to a partial displacement or dislocation of his knee cap, held 
excessive. 

At Law. On motion for new trial. 

L. M. T. Canada and John E. Bell, for plaîntiff. 

John P. Edmondson and Malone & Malone, for défendants. 

HAMMOND, J. At the trial of this case no exceptions were tak- 
en by either side to the instructions given by the court to the jury, 
except certain formai exceptions not pertinent to this application for 
a new trial. But while thé jury were considering the case they came 
in, and propounded in writing a question which, in efifect, asked the 
court to décide for them the issue of contributory négligence on the 
part of the plaintifï. The court submitted this question to counsel 
on either side, and asked their advice as to the answer to be given to 
the jury. The plaintiÉf's counsel submitted an answer that, in eflfect, 
told the jury that the question they had propounded was the very 
issue submitted to them for décision, and that it was not proper fo^t;, 
the court to décide it. The défendants' counsel submitted two spécial 



LANGBEIN V. SWIFT. 417 

instructions, either of which was, in effect, a direction to the jury to 
find the issue of contributory négligence in favor of the défendants. 
The court gave the answer submitted by thè plaintiff, but repeated 
substantially the original instructions given to the jury upon the ques- 
tion of contributory négligence. Later they returned a verdict of 
$7,500 in favor of the plaintiff. 

The motion for a new trial goes upon several grounds, but we 
need not consîder more than two of them, except to say that, so far 
as the objection to the verdict is based on the contention that it is 
contrary to the weight of the évidence, it is sufiScient to point out 
that there hâve been two verdicts against the défendants on the issues 
of their own négligence and that négligence they impute to the plain- 
tiff; and a court, therefore, should be slow to set up its judgment 
against that of the tft'o juries on that question. 

First, we will consider the ground taken that the court should hâve 
given either one or the other or both of the two answers the défend- 
ants submitted in response to the jury's question, and should not hâve 
given the response it did give to the jury. Perhaps it will be best 
to quote in full the question of the jury, and the spécial instructions 
asked by the défendants in response to it. 

ïhe Question of the Jury. 

"If a person, knowlng that a building was being remodeled or rebuilt, saw 
brick and débris on the sidewalli, and did not knoW^ of any hole In- sidewalk, 
and in passing along the sidewalk, wlth no barrler to prevent him, Is he 
guilty of eonti-ibutory négligence, even if he knew of improvements going on, 
If he should fall In a hole? Wlth this previous knowledge of Improvements 
and attendant dangers, >ean he recover under the law in case of accident?" 

Response Submitted by the Plaintiff. 

"The law has Impaneled the jury to answer the very question which you 
asked the court. You are the sole Judges of the question as to whether or not 
a man of ordinary prudence would hâve used this sidewalk as plaintiff did 
under thèse circumstanees." 

Response Submitted by the Défendants. 

"(1) If plaintiff had knowledge of the building being repalred, which he had 
received by seelng brick and débris on the sidewalk, and having seen the 
Inner walls torn out, this was sufficient to put a prudent man on his guard, 
and especially at night, when it was dark. His walking on this sidewalk 
under thèse circumstanees was négligence, and would be contributing to his 
own injury, and therefore contributory négligence, and he cannot recover. 

"(2) If the jury find that the plaintlfC and his companlon, Soverans, were 
walking on the sidewalk, where he could plainly see débris, etc., and knew the 
walls of the building were torn down, and that he wished to get in this path 
where Soverans was walking, and which was light, and instead of stepping 
short oEf, to allow Soverans to pass on, and then himself step behind Soverans 
in the path, he (the plalntiflC) stepped over towards the wall, and in the dark 
fell in the hole, then this was contributory négligence which would prevent 
the jury from rendering a verdict for the plaintiff, and you should find for the 
défendant." 

Analyzing the question of the jury, and the défendants' proposed 
responses to it, and we can see that ail of them ignore quite entirely 
important circumstanees disclosed by the évidence bearing upon the 
issue of the plaintiff's contributory négligence. The question of the 
jury assumed, as we infer, that the plaintiff did not know of the 
121 F.— 27 
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hole in the sidewalk; also that there was no barrier to preyent his 
taking the sidewalk ; and so far it suggests f acts in his lavor on this 
issue qf his. contributory négligence; but it makés no mention of 
other facts in the prpof. Particularly (and this is méntioned as a 
sample, only), it does not notice the évidence which tended to show 
that there was on the sidewalk, notwithstanding the brick and débris 
upon it, an open space, fit for walking, along which pedestrians con- 
stantly did pass, notwithstanding the oljstructions and the appearance 
indicated by the structures connected with the work that was being 
donc by the contractors. The prqposed responses of the défendants 
not only ignore, this last-mentioned and other évidence, tending liîce- 
wise to show indications of safety to the plaintiflf in using the side- 
walk, but also they, ignore even the facts suggested by the jury's 
question in favor of the plaintiflf on the issue of contributory négli- 
gence. Thèse are defects which almost invariably accompany spécial 
requests, and quite as invariably justify their rejection by the court. 
Such omissions constitute the infirmity which inheres in the plan of 
instructing a jury upon an issue of négligence which adopts a form 
of stating that, if the jury find certain enumerated facts to be estab- 
lished by the évidence, those facts would constitute négligence, in 
law. That method of instruction, whether the charge be formulated 
by counsel or the court, usually dégénérâtes into a more or less 
specious invitation to the jury to consider a part of the évidence only. 
It is very urgently insisted in the iargument on this motion that this 
"hypothetical" method of submitting the issue of négligence to the 
jury is the only proper method, and that it was error in the court not 
to give thèse two proposed responses to the jury's question. I do 
not find that the question of the proper mode of submitting the issue 
of négligence to the jury by the charge of the court has been at ail 
settled by the suprenie court of the United States, nbr that there is 
any common agreement of authorities upon the question. 

My own opinion has been that a court may adopt either method of 
submitting the issue to the jury, and that, for the reason already sug- 
gested, it is better to submit it "under proper directions as to the 
principles of law by which the jury should be cpntrolled," to use the 
words of Mr, Justice Harlan in his opinion in the case of Railroad Co. 
V. Converse, 139 U. S. 469, 472, 11 Sup. Ct. 569, 570, 35 L. Ed. 213. 
If one party should submit an hypothesis of a séries of facts in his 
favor to be found by the jury, and ending with an adjudication by the 
court that such a finding would, as a matter of law, constitute négli- 
gence, and the adverse party should submit another hypothesis of a 
séries of facts, ending with another adjudication by the court that 
such a finding would constitute due care, the jury then might get 
both sides of the question. Or if the court should carefully construct 
an hypothesis — one or more — impartially embodying ail the results 
of the évidence on both sides, with an alternative adjudication as to 
which would be négligence and which due care, the jury might get a 
comprehensive view of both sides of the issue. But in the case of spé- 
cial instructions submitted by counsel generally, it would be a mère 
combat of skillfulness on their part ; the most skillful getting his side 
of the case to the jury, while the other might in some degree or wholly 
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fai] to présent his side of the issue. The most carefui and inteJl.'gent 
judge, in constructing such hypothèses as this practice demands, is 
hkely to give undue weight to some facts, and possibly omit altogether 
other important facts bearing more or less on the issue. His skill- 
fulness might not be always quite equal to the task of presenting both 
sides of the issue impartially to the jury by complète sélections for the 
séries of facts to be found by the jury. Therefore I am inclined to fol- 
low the practice of giving proper instructions as to the principles of 
law by which the jury should be controlled, rather than the other. 

It may be said that such remissness of court or counsel is equally 
incident to either plan, and the conséquent possibilities equally insep- 
erable from both ; but, considering the particular function of the jury, 
is not the danger of undue influence by the court, or of misleading the 
jurors by some imperfect construction of the hypothetical séries, 
greater in the one plan than in the other ? In the case now under con- 
sidération, since neither party lodged any exceptions to the instruc- 
tions that w'ere given by the court in the premises, I am the more dis- 
inclined to grant this motion upon the ground that the court erred in 
following its ordinary practice, and refusing the spécial requests of 
the défendants in response to the jury's question. Even if the pro- 
posed spécial instructions had been faultless in their soundness and 
impartiality, it might hâve misled the jury thus to change the method 
of instructing them in answer to their question, and so adhérence lo the 
original instructions that were unexcepted to was thought to be best. 

The ordinary method follovved by me in this case was used and 
approved by the suprême court in the case of Railroad Co. v. Ives, 
144 U. S. 408, 412, 433, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Ives v. Rail- 
road Co. (C. C.) 35 Fed. 176. See, also, Railroad Co. v. Leak, 163 
U. S. 280, 288, 16 Sup. Ct. 1020, 41 L. Ed. 160. It was also ap- 
proved by the court of appeals in this circuit in the case of Railroad 
Co. V. Farra, 13 C. C. A. 602, 66 Fed. 496. See, also, Mining ,Co. v. 
Berberich, 36 C. C. A. 364, 94 Fed. 329, 333; Spurr v. U. S., 31 
C. C. A. 202, 87 Fed. 701, 706; and Bronson v. Oakes, 22 C. C. A. 
520, 76 Fed. 734, 738, 739. The opinion in Railroad Co. v. Stout, 
17 Wall. 657, 663, 21 L. Ed. 745, instructively indicates the several 
catégories into which cases concerning négligence may be grouped 
in their relation to the question of its adjudication as a matter of fact 
by the jury, or as a matter of law by the court. And it is a déduction 
from thi^ décision which, in my judgment, seems to preclude the 
plan of instructing a jury that a particular séries of the facts constitute 
négligence when the case falls within tliat class of cases "that the law 
commits to the décision of a jury" ; but it must be admitted, I think, 
that the suprême court of the United States has never definitely de- 
cided the point of practice hère involved. If the court is to pass more 
directly on the issue of négligence as a matter of law, it seems to me 
better to hâve a spécial verdict finding the séries of facts directly testi- 
fied to by the witnesses, as well as those to be found as inferences of 
fact from the others, and then let the court pass upon the law arising 
out of thèse findings after they are made by the jury, rather than be- 
fore. 

But this motion for a new trial must be granted upon the other 
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ground that the verdict of the jury is enormously excessive. Two 
verdicts hâve been had against the défendants in this case, and I 
should not give another new trial if the amount of the damages as- 
sessed by the jury were at ail reasonable. When our Brother Clark 
tried the case at the last term, there was a verdict of $500 in favor of 
the plaintiiï, which he vacated because, in his opinion, it was inadé- 
quate. He then advised me of the amount which he thought would 
hâve been fair and just, and for which he would hâve sustained the 
verdict; but, to make sure of his judgment on that question, I hâve 
submitted to him this finding of the jury, and he agrées with me that 
it is largely excessive, thus supporting my own judgment in the prem- 
ises. The testimony of the plaintifif himself, his wife, and his physician, 
does not support so large a verdict as this. Ordinarily, where death 
ensues from such négligence, less amounts than that of this verdict are 
given ; rarely more. I abstain from any particular commentary upon 
the proof as to the plaintifï's injury, because there must be another 
trial of the issues, including that of the character of those injuries. It 
is sufScient now to say that he has not lost his leg, and has sustained 
only a more or less serions injury to the knee cap, amounting, at most, 
to its partial displacement or dislocation. 
Motion granted. 



THE DAUNTLESS. 

(District Court, N. D. Californla. February 19, 1903.) 

No. 12,290. 

1. Collision — Steamers Meeting in Nareow Channel — Violation of Rôles. 

A steamer passing down a river met two steam launches made fast 
together. The steamer gave a signal of two whistles, and, receivlng 
no answer, starboarded her helm, and turned toward the left-hand sida 
of the channel, a collision occurring shortly afterward. In which both 
launehes were sunk and the persons on board drowned. Eeld, that the 
steamer was In fault for failing to hâve a lookout, and for violation of 
article 25 of the Inland navigation rules (30 Stat. 101 [U. S. Comp. St. 
1901, p. 2883]), requirlng every steam vessel in narrow channels, when 
safe and practlcable, to keep to that side of the channel which lies on 
her starboard side; and that. In the absence of évidence that it was 
not safe and practlcable to do so, or of crédible évidence of fault on 
the part of the launehes, the collision must be attrlbuted solely to such 
fault cf the steamer. 

2. Wronofdl Dbath— Mbasdbk of Damages Recovbrablb— California Stat- 

UTE. 

Under Code Clv. Proc. Cal. § 377, authorlzing actions to recover dam- 
ages for wrongful death for the beneflt of the next of kin, and the re- 
covery of such damages as, under ail the circumstances of the case, 
may be just, the âges and expectancy of llfe of the beneflciaries, where 
they were dépendent in whole or in part on the deceased, may properly 
be takeii Into account in fixing the damages. 

In Admiralty. Suit to recover damages for death in collision. 

F. R. Wall, Marshall B. Woodworth, and E. J. Banning, for libel- 
ant. 

Campbell, Metson & Cainpbell, for claimant. 

If 2. Ses Death, vol. 15, Cent. Dig. § 113. 
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DE HAVEN, District Judge. This action was brought against the 
steamer Dauntless by Sharon P. Doane, as administrator of the estate 
ol John T. Doane, deceased, to recover damages for the death of said 
deceased, caused by a collision between that steamer and a steam 
launch of which the deceased was master. The collision occurred on 
the night of September 14, 1900, on the Mokelumne river. The 
steamer at the time was proceeding down the river, and the steam 
launch was going up against the current and tide, made fast to the side 
of another launch, which she was towing. The launch, when sighted 
by the steamer, was about a half mile distant, and on the starboard 
side of the steamer. When the launch was sighted, the steamer gave 
two blasts of her whistle, and, without receiving any answer from the 
launch, put her helm to starboard, and swung toward the opposite 
bank of the river. The launch kept its course and struck the starboard 
side of the steamer just forward of the gangway, and immediately sank. 
There were three persons in the launches, ail of whom were drowned, 
and the only witnesses who testify in relation to the collision are those 
who were on the steamer at the time. 

My conclusion from the évidence is that the steamer Dauntless was 
in fault in two particulars: First, she did not hâve a lookout sta- 
tioned at her bow immediately preceding the collision; second, the 
steamer, in starboarding her helm and attempting to pass the launches 
near the left-hand bank of the river, violated article 25 of the act of 
June 7, 1897, "for preventing collisions upon certain harbors, rivers, 
and inland waters of the United States." 30 Stat. loi [U. S. Comp. 
St. 1901, p. 2883] . The article is as follows : 

"In narrow cliannels every steam-vessel shall, when it is safe and prac- 
tlcable, keep to that side of the fair-way or mid-channel which lies on the 
starboard side of such vessel." 

In commenting upon this article, it is said in Hughes on Admiralty, 
p. 250: 

"This is really a braneh of the port-helm rule. The latter rule applies 
when the vessels are meeting end on, no matter whether they are in a 
harbor or a narrow channel, no matter whether they are followlng a chan- 
nel or crossing it. The starboard-hand rule emphasizes this duty as to nar- 
row ehannels. It means that eaeh must keep along its own right-hand side, 
no matter how the relative bearings may be from sinuosities or other causes." 

The Mokelumne river is a narrow channel within the meaning of 
this rule, and, while it may be true that the channel was deepest near 
the left bank of the river, still the évidence does not satisfy me that it 
was not practicable for the steamer to hâve kept on the right-hand side 
of the river, and the burden of showing that she could not hâve done 
so with safety is upon her. The steamer, being in fault in the respects 
mentioned, is responsible for the collision, unless the évidence is such 
as to clearly show that it was due to some other cause, for which she 
is not responsible, or that the negHgence of the deceased contributed 
thereto. The principle appHcable hère is thus stated by the Suprême 
Court in the case of The Pennsylvania, 19 Wall. 125, 22 L. Ed. 148 : 

"The llabllity for damages is upon the ship or ships whose fauit caused 
the injury. But when, as in this case, a ship at the time of a collision is 
in actual violation of a statutory rule intended to prevent collisions, it is no 
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more than a reasonable presumptlon that the f ault, if not the sole cause, 
vas at least a contrlbutory cause of the disaster. In such a case tlie burden 
resta upon the ship of showing not merely that her fault might not hâve 
been one of tlie causes, or that Jt probably was not, but that it coiild not 
hâve been. Such a rule is necessary to enforce obédience to the mandate of 
the statute." 

The évidence is not, in my opinion, sufficient to show that there was 
any other cause for the collision than the fault of the steamer in star- 
boarding her helm when approaching the launch, and in not maintain- 
ing a proper lookout. The évidence is not very satisfactory as to the 
précise manner in which the collision occurred, but I am unable to 
accept the statement of the pilot of the steamer that the launches came 
"straight up in the middle of the river, almost," and when theygot 
abreast of the steamer "they whipped right around and headed right 
straight for the Dauntless." Although this statement is not contradict- 
ed by any witness it appears to me to be so unreasonable that the court 
would not be warranted in tinding that such was the fact. There is 
some force in the argument that the collision could not hâve occurred 
without contributory négligence upon the part of the deceased, who 
was in charge of the launches; that the steamer ought to hâve been 
seen, and the course upon which she was going observed by him in 
ample time to hâve enabled the launches, which were small, and easily 
managed, to hâve avoided the steamer. The answer to this conten- 
tion is that it does rtot appear with certainty that the deceased had 
time to avoid the danger after it became évident that the steamer's 
course was changed. The launches were on the proper side of the 
channel, and were not required to change their course until it was ap- 
parent that there was a necessity for so doing. It is not improbable 
that the collision occurred while the steamer was swinging to port, 
and before those on the launches had time to fully realize the danger 
of their position. 

There remains for considération only the question of damages. 
The action is based upon section 377 of the California Code of Civil 
Procédure. "This statute," as was said by the court in the case of 
The California Nav. & Imp. Co. (D. C.) iio Fed. 670, "does not 
authorize damages to be given for the sufïering of the deceased, nor 
for grief and sensé of bereavement upon the part of the surviving 
relatives. Only the direct pecuniary loss to the heirs of the deceased 
can be coiisidered in estiniating the damages which may be recovered 
in actions under this statute. Morgan v. Southern Pac. Co., 95 Cal. 
510, 30 Pac. 603, 17 L. R. A. 71, 29 Am. St. Rep. 143. The langùage 
of the statute is that 'such damages may be given as, under ail the cir- 
cumstances of the case, may be just.' This, in efifect, means that the 
damages shall rest in the sound discrétion of the court or jury ; a 
discrétion to be exercised in view of the fact 'that such damages are to 
be measured by what shall fairly seem the pecuniary injury or loss 
to the plaintifif.' Morgan v. Southern Pac. Co., 95 Cal. 501, 30 Pac. 
601 ; In re Humboldt Lumber Mfrs;' Ass'n (D. C.) 60 Fed. 428." It 
is shown that "the deceased was about 41 years of âge, and in good 
health.; that he left dépendent upon him a father 73 years of âge, a 
mother aged 72 years, and a sister 22 years of âge. The sister is an 
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invalid, suffering from a spinal disease. For some years prior to and 
up io the time of his death the deceased earned $ioo per month, of 
which he had given his father, for the support of the family, about $40 
a month. The American Tables of Mortality show that the life ex- 
pectancy of deceased was 27^ years, or thereabouts ; but the life ex- 
pectancy of those dépendent upon him is a material fact in this case. 
The question is, what pecuniary damages hâve they sustained by his 
death, and it is manifest that the damages must be less when the life 
expectancy of the surviving dépendent relatives is only a few years 
than could properly be awarded in a case in which the life expectancy 
of the surviving relatives is for a longer period of time. The life ex- 
pectancy of the mother of the deceased is only about 7J4 years, that 
of the father less, and that of the invalid sister a matter whoUy of con- 
jecture. Taking into considération ail of the facts bearing upon the 
question of damages, libelant is, in my judgment, entitled to recover 
the sum of $1,200 and costs. 

Let a decree for that amount be entered. 



THE PINMORE. 

(District Court, D. Washington, M. D. February 27, 1903.) 

No. 2,191. 

1. Salvage — Eescding Abandonbd Baek— Amount of Awabd. 

Liibelants tug Tyee, worth $90,000, -was sent to the assistance of a 
vessel reported to be in distress off the Washington coast. The weather 
was stormy, and navigation dangerous. She found the Brltlsh bark Pin- 
more anehored, and in a leaking and helpless condition, near a danger- 
ous shore, in the stormy season, and deserted by her captain and ail 
the crew, with nothlng except the fact that she was anehored to In- 
dicate that she was not a derelict. She was promptly and skillfully 
rescued and taken into port, some of the offlcers and crew of the tug 
undergoing considérable péril and hardship. After being salved, the Pin- 
more was worth $63,000. Held, that the master of the Tyee was justi- 
fled in regarding the Pinmore as a derelict, and in taking possession of 
and salving her, and that she should be treated as legally derelict in 
awarding salvage; that libelant was entitled to an award of $12,000, 
besides expenditures made In caring for the vessel, and the crew to 
$6,200 additional. 

In Admiralty. Libel in rem against a four-masted bark worth 
$63,000 for salvage, the bark having been found at anchor near a dan- 
gerous shore, in the stormy season, and in a leaking and helpless con- 
dition, and apparently deserted by her master and crew. Heard on the 
merits. Salvage aggregating $19,610 awarded to the owner of the 
rescuing vessel, her ofiftcers and crew. 

Struve, Allen, Hughes & McMicken, for libelant. 
Preston, Carr & Gilman, for claimant. 

HANFORD, District Judge. The four-masted bark Pinmore, a 
British vessel, on a voyage from the port of Santa Rosalia, Mex., to 

IT 1. Salvage awards in fédéral courts, see note to The Lamington, 30 C. 
C. A. 280. 
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Portland, Of., in the month of November, 1901, havirig sand ballast 
and no cargo, sprung a leak, and the water was permittedto increase 
in the hold to such an extent that it washed the sand ballast into the 
lirabers, and after she had been leaking about three weeks the sand 
clogged her pumps, so that it bçcame impossible to discharge the 
water as fast as it came in. In this condition the vessel encountered 
heavy weather off the mduth of the Columbia river, and was driven 
northward, and the rolhng pî the vessel with the water in her hold 
câused her ballast to shift so that she listed over to an angle of 45 
degrees, and became unmanageable, as she could not be steered nor 
maneuvered. In her helpless condition, as described, the vessel drift- 
ed towards the coast of this State, until she was about 20 miles north 
of Gray's Harbor, and betweeil 75 and 80 miles south from Cape Flat- 
tery, and 3 miles ofif shore, when her anchors were dropped in 14 
fathoms of water. After dropping the anchors, her captain and crew 
remained with the ship ail of one day, with signais of distress fiying, 
and continued calling for help after dark by sending rockets, but with- 
out success in calling any vessel to their assistance. The captain con- 
sulted with his officers, and also with the entire crew, and it was their 
unanimous opinion that they were unable to do anything to improve 
the situation of the ship, and that their lives were in danger if they re- 
mained on board during the night, as the barometer was falling, indi- 
cating a storm coming. 

The hatches were open, and they were not able to close them on ac- 
count of the vessel being nearly upon her beam ends, so that leaking 
as she was, and rolling heavily, it was to be expected that she would 
soon become water logged, and sink by the water pouring into her 
hold through the open hatches. In his évidence, Capt. Jamieson testi- 
fied that the hatches were ail battened down, but I am obliged to dis- 
believe that statement, as the évidence to the contrary is convincing. 
The captain believed his vessel was lost, and, rather than leave her 
afloat, he gave orders to open one of her side ports, so that she would 
be sooner filled and sunk, and pursuant to his order the sailmaker went 
into the hold and partly removed the fastenings, when the captain 
changed his mind, believing that if the vessel were sunk in fourteen 
fathoms of water she would be a greater menace to other vessels 
navigating along the coast than if she continued afloat, and he counter- 
manded his order to scuttle the ship. At 10 o'clock at night, Decem- 
ber 4, 1901, the entire ship's company left the vessel in two of the ship's 
boats, but on account of the surf rolling on the beach they did not risk 
a landing in the darkness, and béfore morning they drifted some 15 
miles to the northward, and then in making a landing one of the boats 
was capsized, and eight of the crew were drowned in the surf. The 
others traveled along the beach until they were able to find a convey- 
ance which took them to Hoquiam, on Gray's Harbor, and upon ar- 
rivai there they learned that the ship had been rescued and towed into 
Puget Sound. The controlling motive under which the master and 
crew left the vessel in the nighttime was self-preservation. Any idea 
which may hâve been in the mirids of any of them of seeking assist- 
ance to save the vessel was vague and indefinite, and amounted to 
nothing more than a mère hope, based upon a mère possibility. 
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The manager of the Puget Sound Tug Boat Company, libelant in 
this case, upon receiving information that a four-masted bark was at 
anchor in a dangerous position, sent the tug Tyee to her assistance, 
and the rescue was promptly and gallantly accomplished. The Tyee 
having a ship in tow, bound outward, was returning to Clallam Bay, 
for the reason that the conditions of wind and weather were such that 
it was deemed unsafe to go out, when the orders were brought to her 
by a messenger boat to go to the relief of a vessel in distress, and with- 
out unnecessary delay the order was obeyed, the Tyee going out when 
the conditions were such that her captain would not hâve proceeded 
upon any other mission. The Pinmore was found in the condition in 
which she was left as before described. Her captain did not even 
leave a notice posted on the vessel, or in the cabin, that he retained any 
control of the ship, or indicating an intention on his part to return. 
The ship was afloat, and in a helpless condition, near a dangerous 
shore, in the stormy season, and deserted by her captain and every 
member of her crew, with nothing whatever to repel the natural pre- 
sumption that she was derelict, except that she was held by her anch- 
ors. 

It is my conclusion that the captain of the Tyee was legally justi- 
fied in taking possession of the vessel without a request from her 
owners or master, as a derelict, and that in awarding salvage she 
should be treated as being legally derelict. 9 Am. & Eng. Enc. of 
Law (2d Ed.) 395-6; The Coromandel, i Swab. 205; The Laura, 14 
Wall. 336-345, 20 L. Ed. 813. 

The évidence shows that the officers and crew of the Tyee were ail 
willing, courageous, and skillful in efïecting the rescue, and some of 
them were exposed to peculiar périls and performed arduous labor. I 
will not recite the particulars, but in the sums awarded I intend to indi- 
cate my opinion of their meritorious services. The libelant put at risk 
the tug Tyee, which was at the time worth $90,000, besides employing 
others of their vessels as messenger boats and assistants to the Tyee, 
and also expended, in completing the salvage service and in paying the 
watchmen who were rightfully employed in guarding the vessel until 
she was taken in custody by the marshal, sums of money aggregating 
$1,410. 

I find the value of the Pinmore in the condition in which she was 
after being salved, and before necessary repairs were made, to hâve 
been $63,000. In considération of ail the facts and circumstances, the 
following sums are deemed to be reasonable and just salvage, to wit : 
To the libelant, $13,410; to Capt. Bollong, $1,200; to O. Beaton, 
mate of the Tyee, $800; to Lars Rasmussen and John Horgan, 
quartermasters, each $600 ; to G. Wiman, sailor, $500 ; to A. N. Hol- 
comb, chief engineer, $700; to J. A. Sheld, assistant engineer, $500; 
to John Coulter, Gustav Osthenyeck, James Frasier, Gilbert Hobbs, 
John Flynn, and A. A. Elwood, each $200; and to John Murray, 
cabin boy, $100; and I direct that a decree be entered allowing the 
said amounts, with interest thereon at the rate of 6 per cent, per annum 
from the ist day of January, 1902, and costs. 
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ANSGAE S. S. CO., Limited, v. WILLIAM W. BRAUER S. S. CO. 

(District Ctourt, S. D. New ïork. February 13, 1903.) 

L Admiraltt— RiGHT To Cancbl Chabtbr— FKAUDni-BNT Eepkesentations. 

There are no frauâulent représentations as to the càpaclty of a vessel 

authorizing the, charterer to redeliver her, the charter being negotiatè'd 

. and eoncluded op the basis of a plan of her contalned In a book of plans 

of vessels, and ail statements as to capacity being quallfled by notices 

in the printed descriptions of the véssél, "not accountable for errors 

in description," and "particulars of stea;uier believed correct but not 

guaranteed." 

2. Samb— Absence of BuiiKHEAD. 

Absence of a bulkhead between holds of a steamer Is a mère matter 
of inconvenience, not Jnstifying cancellation of the charter by the char- 
terer, the plan of the vessel on which the charter was made showing 
no sueh bnlkhead. 
8. 8ame— Ventilation op. Bridge Deck. 

The charterers cannot cancel the charter because her bridge deck was 
not ventllated, this compartment bèing intended to be used, ordinarily, 
for coal space, which the owner was entitled to, and in lieu thereof some 
of the coal being carried on deck, and the space ylelded to the charterer. 

4 SaME— BrEAKING OF WlNCHBS. 

The breaking down of the winches nOt afEecting the seaworthlness of 
the vessel, and not requlring sufiîcient tlme for repairs to call for a déduc- 
tion of hire, gives the charterer no rlght to cancel the charter. 

Convers & Kirlin, for libellant. 

Warren, Warren & O'Beirne, for respondent. 

ADAMS, District Judge. The libel in this action was filed to re- 
cover the damages alleged to hâve been sustained by the libellant, 
the owner of the Norwegian Steamship Ansgar in conséquence of a 
refusai on the part of thè respondent to fulfil the terms of a charter 
party, dated New Yorlc, April 26, 1901. 

The charter provided for twenty-four months' employment of the 
steamship at £1300 per month and went into effect by a delivery of 
the steamship tô the respondent at Philadelphia on the ist of July, 
1901. She made one round trip in the service of the respondent from 
Philadelphia to Hambtirg and return to Philadelphia and thence again 
to Hamburg', where she was re-delivered by the respondent to the 
owner on the 36th day of September, 1901. 

In justificiation of such j-e-delivery, the respondent allèges certain 
fraudulent représentations on the part of the owner in inducing the 
contraçt, to the efïect : 

(i) Thàf the steamship had a greàter bunker capacity than was 
found to be the fact ; (2) that she was fîtted for the respondent's 
business of carrying gênerai cargo between Hamburg and Philadel- 
phia, whetî in fact she was not fit for such service, because she had 
no bulkhèads between the third and fourth holds ; because her bridge 
deck wâs îiot properly ventilât ed and the owner refused to permit 
suitable ventilation for the carrying of cargo therein, and because 
her winches were not efficient anobroke down when in use; (3) 
that her average speed was 95^ knots on a consumption of 20 tons 
of coal per day when in fact her consumption was 31 tons per day. 
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In further justiifîcation of the re-delivery, the respondent allèges 
subséquent breaches of the charter by the owner in refusing to dis- 
charge the captain and the chief engineer for incompetency and mis- 
conduct, and breaches of various stipulations about the efficiency of 
the winches and about continuous service, with full usé of vessel. 

The respondent also makes counterclaims for money paid by it 
for the use of the steamship and for damages resulting from various 
omissions and neglects of the captain. 

I. With référence to the bunker capacity, I do not find that the 
représentations claimed by the respondent that the steamer had a 
dead weight capacity of 6250 tons, including bunkers, vvere made. 
It appears that the charter was negotiated and concluded on the 
basis of a plan of the steamer, contained in a book of plans of Nor- 
wegian vessels, which gives the dead weight, inclusive of bunkers, 
at 6100 tons, and ail statements as to the capacity were qualified by 
notices in the printed descriptions of the vessel, "not accountable for 
errors in description" and "particulars of steamer believed correct 
but not guaranteed." There were no représentations in this respect 
which can in any sensé be deemed fraudulent. 

2 (a) There were no représentations with respect to bulkheads 
which the respondent was entitled to rely upon in justification of 
cancellation. Like m.any other Norwegian steamers, there were no 
bulkheads between the third and fourth holds of the steamer but 
that constituted no defence to the libellant's claim. The plan of the 
vessel upon which the charter was made showed no such bulkhead 
and its absence was a mère matter of inconvenience, at the best, which 
it was in the power of the charterer to remedy to suit its own pur- 
poses, (b) The claim with respect to ventilation of the bridge deck 
is likewise without foundation. The compartment was not intended 
to be used, under ordinary circumstances, for cargo but rather for 
coal space, which the owner was entitled to, in whole or in part, in 
view of the length of the Hamburg voyage and the provisions of the 
contract. In lieu thereof, some of the coal was carried on deck and 
the space yielded to the charterer but no claim could exist because 
it was not properly ventilated for the carriage of oil, to which it was 
not adapted. (c) The breaking down of the winches was probably 
due to improper use by the charterer but in any event the sea- 
worthiness of the vessel was not aflfected thereby and no cause of 
damage arose, as the time required for repairs was not sufBcient to 
call for a déduction of hire. (d) The claim of représentations respect- 
ing speed on a certain consumption of coal is likewise without merit. 
Even if such représentations were made, it appears that they were 
true in fact when the proper kind of coal was furnished. 

The alleged subséquent breaches of the charter are also without 
merit. It has not been satisfactorily shown that the officers were 
incompétent or misconducted themselves. The charge is mainly 
based on the fact that the captain, when on a voyage to Philadelphia 
from Hamburg, took the vessel into Newport, Rhode Island, when 
short of coal, instead of seeking it at Halifax or Cape Breton. The 
economical method of obtaining it was apparently at Newport, as 
compared with the other places, and the resuit does not show even 
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an error of judgment. In any event, the master was responsible for 
the navigation of the vessel, and if there were fault, it was his fault 
and not the engineer's and he was subsequently discharged by the 
owner to meet the wishes of the charterer. 

Nor do I find any merit in the alleged counterclaims, which in ad- 
miralty would be treated as ofïsets, excepting as to the coal on board 
when the vessel was given up and a charge of $78.33 for rope fur- 
nished to the steamer at Hamburg. Thèse will be allo'wed in réduc- 
tion of the libellant's damages. 

It is impossible to avoid the conclusion that the vessel was re- 
delivered to the owner rather because of a falling market, which ren- 
dered the contract a burdensome one to the charterer, than on ac- 
count of any violationi of the charter's provisions by the owner. 

Decree for the libellant, with an order of référence. 



MAKSHALL. V, McNEAB. 

(District Court; N. D. California. February 27, 1903.) 

No. 12,485. 

1. Shippikg— Construction of Charter Partt— Liability for Dblat in 

DiSCHARGING. 

A provision pf a charter tiiat "the cargo to be brought to, taken f rom 
alongside of the vessel at port of loadlng and discharge, at charterer's 
rlsk and expense," where iio time was flxed for loading or discharging, 
does not Impose upon the charterer liability for delay In discharging 
caused wliolly by a gênerai strike among stevedores and teamsters at 
the port of discharge, for which he was in no way responsible, but 
merely requlres hiin to discharge the vessel with reasonable diligence 
under the existing clreurastances. 

Andros & Hengstler, for libelant. 

Page, McCutchen, Harding & Knight, for respondent. 

DE HAVEN, District Judge, The libelant is the owner of the 
ship John Cook, and seeks in this action to recover from the char- 
terer damages for his failure to discharge her cargo within the time 
which it is alleged he agreed to do, and for the conséquent déten- 
tion of the ship. The provision of the charter in relation to unload- 
ing the ship's cargo is as follows: "The cargo to be brought to, 
taken from alongside of the vessel at port of loading and discharge, 
at charterer's risk and expense." The libel allèges that, after the 
arrivai of the John Gook at the port of San Francisco, it was agreed 
between her master and the défendant, as charterer of said vessel, 
"that the average of one hundred tons * * * per day for each 
weather working day, exclusive of Sundays, should be taken and 
admitted to be a reasonable quantity for the daily discharge and de- 
iivery of said cargo." The défendant, in his answer, dénies that he 
entered into any agreement with the master of the ship to discharge 
her cargo at the rate of 100 tons per working day, "or thàt such or 
any rate of discharge should be taken for the reasonable quantity 
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for daily discharge and delivery of said cargo." The défendant ad- 
mits there was delay in unloading the cargo, but allèges that such 
delay was caused by the fact of the gênerai strike of stevedores and 
teamsters in the port of San Francisco, which made it impossible 
for him to proceed with greater dispatch in the work of removing 
the cargo from the vessel. I do not think the évidence sufficient to 
show that the master and défendant made any agreement by which 
défendant became absolutely bound to discharge loo tons of cargo 
per day. The burden of proving that the charter was thus modified 
is upon the libelant, and upon that question of fact I accept the tes- 
timony of Carpentier, the defendant's agent. This testimony un- 
doubtedly shows that it was thought that, under the conditions pre- 
vailing at the time the ship commenced to unload, the défendant 
would be able to remove lOO tons per day, but there was no absolute 
agreement so to do under any and ail conditions which might there- 
after arise. It is, however, claimed by the libelant that, in any event, 
défendant is liable, under the terms of the charter, for the détention of 
the ship beyond a period which would be reasonable for her dis- 
charge under ordinary circumstances. This contention is based upon 
the provision of the charter that the cargo was to be "taken from 
alongside the vessel at port of loading and discharge at charterer's 
risk and expense." It is argued that, in thus stipulating, the défend- 
ant, as charterer, agreed to find the labor necessary to take the cargo 
from alongside the vessel, and assumed the risk of not being able 
to do so because of unforeseen and extraordinary events, such as 
strikes. I am, however, unable to place this construction upon the 
clause in question. The clause released the owner from the duty of 
delivery at any point beyond his vessel's side, in providing that there- 
after the expense of discharge should be borne by the charterer, and 
the cargo be at his risk; that is to say, when once over the side 
of the ship, or delivered on the wharf, the cargo ceased to be at the 
ship's risk, but was at the risk of the charterer, and to be removed 
at his expense; but the clause was not intended to impose upon the 
charterer any other duty or risk in relation to the cargo. Inasmuch 
as the charter party did not fix any definite time within which the 
défendant was required to discharge or remove the cargo, the de- 
fendant is not liable for delay, unless such delay was unreasonable 
under the circumstances existing at the time. Where the charterer 
agrées to unload the vessel, but no time is fîxed within which it 
shall be done, the law implies an agreement upon his part to dis- 
charge the cargo within a reasonable time. Empire Transp. Co. v. 
Philadelphia & R. Coal & Iron Co., JJ Fed. 920, 23 C. C. A. 564, 
35 L. R. A. 623; Fulton v. Blake et al., 5 Biss. 371, Fed. Cas. No. 
5,153; Cross V. Beard, 26 N. Y. 85; i Parsons on Shipping and Ad- 
miralty, p. 311. In the case first cited, it is said: 

"This Implied contract to discharge the vessel in a reasonable time is, in 
efifect, a contract to discharge her with reasonable diligence;" and "the 
burden is on him who seeks to reeover damages for the delay of a vessel, 
under such a contract, to prove that the charterer did not exercise reason- 
able diligence to discharge her, under the actual circumstances of the par- 
ticular case." 



430 121 FEDERAL REPORTEE. 

Such being the law applicable to the contract of the défendant, 
the question of defendant's liability in this action is easy of solution. 
That défendant exercised reasonable diligence to remove the cargo 
placed upon the wharf, under the conditions then prevailing, does not 
admit of doubt. It is not disputed that the sole cause of defendant's 
delay in receiving and removing the cargo was a strike of team- 
sters and stevedores then existing, which greatly interfered with the 
removal of freight. It is in évidence, and not disputed, that but few 
men could be found to take the places of the striking teamsters, and 
thèse could only work with safety when guarded by spécial police- 
men. In short, as a resuit of the strike, there was at the time almost 
a complète stoppage of the work of removing freight from the varions 
docks in the harbor. The défendant is not, under the charter party, 
responsible for the delay in removing the ship's cargo under such cir- 
cumstances. 

The libel is dismissed, with costs. 



SCOWS NOS. 21 AND 59. 

(Blstrlct Court, S. D. New York. February 21, 1903.) 

1. Admibalty— Salvage. 

A tug worth $35,000, whieh dlscovered drifting scows worth $25,000, 
that had broken from thelr mooring on a wlndy, freezing night, rendered 
services for flve or six hours keeping them from the danger of belng 
Injured or Injurlng anchored vessels in the line of drift. She used ail 
her power, and In doing so was damaged to the amount of $300. Held, 
that $2,000, with $200 for the damages, should be awarded her; one- 
third of the $2,000 to go to the master and crew In proportion to their 
wages, after allowance of $100 to the master. 

In Admiralty. Action to recover salvage. 

John F. Foley, for libellant. 

Robinson, Biddle & Ward, for claimants. 

ADAMS, District Judge. This is an action to recover salvage. 
On the 3ist day of December, 1901, dumping scows Nos. 21 and 59, 
with other scows, were lying fast to the claimants' stake boat, about 
half a mile from Robbins' Reef Light. Nos. 21 and 59 were loaded 
with mud. It was a cold and very stormy night, with a high north- 
west wind, causing a choppy sea, which froze as it blew on the boats. 
About three o'clock in the morning of January ist, ail the scows 
broke away from the stake beat and drifted, with an ebb tide, to the 
southward, until they brought up against a schooner, which was lying 
anchored ofï Stapleton, Staten Island, and caused her to drag her an- 
chor. While the scows were drifting towards the schooner, the tug 
Eli B. Conine, under the command of the libellant Conine, who was 
the master and one of the owners thereof, was going down the bay, 
light, and those on board discovered the scows. Finding they were 

îl. Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. 
A. 280. 
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not under control, those on the Conine prepared to take them in tow 
but before they could do so, the scows drifted foui of the schooner, 
part on one side of her and part on the other. After some difficulty, 
on account of the high wind and the freezing weather, the Conine 
sticceeded in getting the scows away from the schooner but vvas un- 
able to tow them, although she was a gobd sized and powerful tug, 
and they ail went down the bay together, to the neighborhood of the 
Quick Step Buoy, near the West Bank, a distance of about five miles, 
when some other tugs came to the assistance of the Conine and the 
scows were towed back to the stake boat. This was about 8 o'clock 
in the morning. The weather had then moderated, so that the Conine 
was able to hold the boats against the wind with her own power and 
any danger was practically over. The tide had shortly before changed 
to flood but was still young. During ail the time from about 4 
o'clock, the Conine had been able to keep the scows in the channel, so 
as to prevent injury to them from stranding or otherwise and from in- 
juring other vessels by collision, which would probably hâve happened 
without the tug's assistance, as two steamers, one a few hundred yards 
behind the other, were anchored below the schooner and in the Une of 
the drift. 

The services were very opportune and meritorious. There can be 
little doubt that the scows, as well as being in danger of becoming liable 
for collisions with the steamers, were in considérable danger them- 
selves, either of drifting to sea and being lost, or of being wrecked upon 
Coney Island, in the vicinity of Norton's Point. There was no other 
assistance to be had at the time and the scows had no available means 
of assisting themselves. There is some confusion in the testimony 
with respect to the scows having anchors but it appears, in any event, 
that the men on board were unable to use them, because ice, from the 
spray, continued to form upon them and their chains, and the decks of 
the scows, in such a manner as to prevent the drift from being stopped 
in such a way. 

The two scows were worth $25,000 and were saved without injury 
The Conine was worth $35,000. She used every pound of her allowe'-. 
power for several hours and thus injured herself, so that she was 
obligea to undergo repairs to her steam pipes and furnace, costing, with 
the time she was laid up in mâking them, about three hundred dollars. 
The services, however, while attended with some danger to the tug and 
the men on board were not particularly hazardous, but still of a kind, 
having thé severity of the weather, as well as the skill and endurance 
shown, in view, that merits commen dation and substantial reward. I 
conclude that $2,000, with $200 for the proportion of repairs which 
should be paid by thèse scows, will be a proper award under thie cir- 
cumstances. One-third of the $2,000 will be allowed to master and 
crew of the tug and two-thirds to the owners. Of the one-third, $100 
vrill be awarded to the master and the rest distributed among him and 
the other members of the crew, in proportion to their wages. 

Decree for libelants accordingly. 
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In re DANVILLB ROLLING MILL 00. 

(District Court, E. D, Pennsylvania. AprU 8, IflOa.) 

No. 877. 

1. BAWKRtfFroy— Stria Due Statb— Character as Tax— Deoisioit oï Statb 
CocRT— Bpfect — Propribtt of Allowancb. 

The annual Ucense fee Imposed by P. L. N. J. p. 232, on corporations, 
having been held by thë court of last resort of that state not to be a 
tax, but an arbitrary Imposition laid on corporations as a condition of 
continued existence, Is not provable under Bankr. Act, § 64, cl. "a," Act 
July 1, 1898, 30 Stat. B63 [U. S. Comp. St. 1901, p. 3447], requlring tbe 
trustée to pay ail taxes legally due and owing to the 'Dnited States, 
State, etc. 

t. SaMK— CONTRACTUAL OBUOATION. 

An annual license fee- Imposed by a state on corporations Is not a con- 
tractual obligation attachlng by implication from the inception of the 
Company, so as to be provable under Bankr. Act, § 63, cl. 4, Act July 
1, 1898, 30 Stat 563 [U. S. Oomp. St. 1901, p. 3447], including debts 
founded on contract, express Or Implled, agalnst the estate of a corpora- 
tion becomlng a bankrupt before the fee for the year is assessed or 
collectlble. 

In Banjjruptcy. 

Arthur Diclcson, for State of New Jersey, 
John Dickey, for trustée. 

J. B. McPHERSON, District Judge. The learned référée was 
right, I think, in disallowing the daim of the state of New Jersey, 
founded upon its revenue act of April i8, 1884, for a license fee, or 
franchise tax, for the year 1901 (P. L,. p. 232). The court of errors 
and appeals of New Jersey, in the U. S. Car Co.'s Case, 60 N. J. Eq. 
514, 43 Atl. 673, has used this language concerning the annual sum^ 
exacted from corporations under the provisions of this statute : 

"Although the statute désignâtes an imposition of this klnd as a license 
fee or franchise tax, It plalnly is not a tax upon coi-porate franchises. In 
fact, It is not, strlctly speaking, a tax at ail, nor has It the éléments of one. 
It is in reallty an arbitrary imposition laid upon the corporation, wlthout 
regard to the value of its property or of Its franchises, and without regard 
to whether it exercises tbe latter or not, solely as a condition of its continued; 
existence." 

In the state of New Jersey, therefore, the sum in dispute is not a. 
"tax," and accordingly cannot be allowed under section 64, cl. "a," 
of the bankrupt act (Act July i, 1898, 30 Stat. 563 [U. S. Comp. St. 
igoi, p. 3447]); for, after a déclaration by its highest court that the 
annual charge was not a tax, properly speaking, the state could not 
be permitted to claim in another forum that the charge was never- 
theless included in the language of the bankrupt act, that requires 
the trustée to pay "ail taxes legally due and owing to the United 
States, state, county, district, or municipality." 

But it is urged on behalf of the state that the claim is a provable 
debt under clause 4 of section 63, which includes debts "founded upon. 
* * * a contract, express or implied." It is argued that when the 
corporation was created a continuing contract was immediately im-^ 
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plicd that it would pay whatever sum the state might legally require 
from it thereafter. This being so, it made no différence (thus the 
argument proceeds) that, when the pétition in bankruptcy was filed 
in January, 1901, followed by an adjudication in the next month, 
the so-called tax for the year had net been ascertained or assessed, 
nor that the statutes of the state did not make it demandable until 
the first Monday of June, because the implied contract is to be re- 
garded as making the corporation, at the moment of its création, con- 
tingently liable for ail future taxes and charges that might be im- 
posed by the state. The ascertainment of the amount for 1901 was 
a mère liquidation of a liability that had existed from the birth of the 
corporation, and therefore the obligation to pay existed when the 
pétition was filed, although the précise sum to be paid had not yet 
been ascertained. This argument is ingenious, but I do not regard 
it as Sound. In my opinion, clause 4 of section 63 does not refer to 
any such implied contract, as, for the purposes of this case, may be 
conceded to exist betweèn the corporation and the state. As I 
read the statute, the subject of "taxes," whatever may be the scope 
of the word, is dealt with by the bankrupt act in clause "a" of sec- 
tion 64, and is not referred to at ail in clause 4 of the preceding sec- 
tion. Certainly, the ordinary meaning of the phrase, "a contract, 
express or implied," does not include the public duties that a cor- 
porate créature owes to its sovereign creator. If it includes the 
duty to pay lawful annual charges, it also includes the duty to obey 
ail other laws; and since "debt," in the bankrupt act, means "any 
debt, demand, or claim provable in bankruptcy," it would foUow log- 
ically that any money claim of the state against a corporation, arising 
out of a violation of law, would be also provable. It seems to me 
impossible to stretch the language of this clause so far as to include 
the subject now under considération. 
The disallowance of the claim is approved. 



BOARD OF TRADE OF CITY OF CHICAGO v. CONSOLIDATED STOCK 
BXCH. OF BUFFALO et al. 

(Circuit Covirt, W. D. New York. April 29, 1903.) 

No. 201. 

L BoABD op Tradb— C0NTINUOU8 QuoTATioNs— Use— Injunction. 

Where a board of trade sought to restrain the use of "contlnuous quo- 
tations," whlch were alleged to hâve been surreptltiously obtained by de- 
' fendant, and such terra was deflned in contracts between complalnant 
and telegraph eompanies for the transmission of the same as meaning 
priées electrically and uninterruptedly transmltted from complalnant's 
exebange to such telegraph eompanies, and thence to thelr patrons at 
intervais of less than 10 minutes, and it dId not appear that the quota- 
tlons received by défendant were continuons quotations, as so deflned, 
OP that they had been received prlor to their having been dedicated to 
the public, an injunction would not be granted pendente lite. 

121 F.— 28 
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Henry S. Robbins and Ansley Wikox, for complainant. 
Charles W. Strong and Harvey X. Brown, for défendants. 

HA2EL, District Judge. The bill of complaint seeks to enjoin the 
défendants from using contiriuous market quotations at Bufïalo, N. 
Y,, as published on the exchainge floor of the complainant in the 
cit}' of Chicago. This motion fbr a preliminary injunction is founded 
upon the bill and afïidavits. The basis of the application is a contract 
between complainant and several télegraph companies and the alleged 
unlawful use by the défendants of the quoted market priées. The 
relations established by the contract restrict the publication by the 
telegf-aph companies of cotttinuous quotations to companies and in- 
dividuàl.s who are their patrons, and subject to certain stipulated con- 
ditions. The wrongful acit alïegéd to hâve been committed, a con- 
tintiance of which is threatened, is the theft by the défendants of the 
continuons quotations as they are èleCtrically transmitted over the 
vvires tO the télegraph companies, or that such continuons quota- 
tions are surreptitiously receivèd by them from patrons of the téle- 
graph companies. It may be that the quoted priées are unlawfully 
rCceived by the défendants iii the manner charged in the bill, but the 
moving papers are equally open to the inferencC; that the priées 
quoted are not continuons quotations of priées as that term is de- 
fined by the contract between the complainant and the télegraph com- 
panies, and which is annexed to the bill'of complaint. Has not the 
complainant, by the arrangement with the télegraph çonipanies, estab- 
lished a précise time during which it retains a property rîght in the 
quotations? Hâve not the telegra,ph companies, by the,terms ôf the 
agreement, an optional right, aftër the expiration of thè festricted 
period, to distribute to the gênerai public the priées annOunced on 
the exchange floor? Upon thîs point I express po opinion, as the 
restraining power of the court in the case at bar is sought solely by 
reason of the unauthorized and illégal use by the défendants of 
"continuons quotations." No other construction may be given the 
papers submitted. The contract in évidence defines that term as one 
rêferring to. priées electrically and uninterruptedly transmitted from 
complainant's exchange floor to the office of the télegraph com- 
panies, and from thence to their patrons in the larger cities of the 
United States, where the price of the commodity is quoted oftener 
than at intervais of lo minutes. 

The bill of complaint asserts? that the continuons quotations pub- 
lished to the télegraph companies and their patrons are transmitted 
to. the larger cities within 15 to 2q seconds from tHe time the priées 
are established, iri complainant's pit. The affiant, Mayfiçld, who was 
several times in défendants' office; on the opening of the Chicago 
market, does not testify that the quotations receivèd in his présence 
were continubus quotations, as dfeifined by the contract in question, 
ît ddes not clearly appear at wHât précise time the pi:ices were re- 
ceivèd by the défendants relative to,- the hour when the market opened 
or their several publications in Chicago. Although Mayfield was in 
défendants' office 30 minutes ëach time, the inferences that may be 
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fairly drawn from his observations induce the belief that such priées 
may hâve been received subséquent to the voluntary publication by 
complainant, and beyond the time Hmit stipulated in the contract. If 
such was the case, the law affords no protection. Board of Trade ol 
City of Chicago v. C. B. Thomson Commission Co. (C. C.) 103 Fed. 
902. It is undoubtedly the law beyond dispute that complainant not 
only has a property right in original quotations of priées for a limited 
period of time, but it may also control the pubHcation thereof. The 
unauthorized use of the continuous quotations is an infringement of 
such right. I am of opinion, however, that the bill and supporting 
afïidavits do not disclose such use of continuous quotations by the 
défendants as is defined or forbidden by the agreement. The com- 
plainant seeks relief simply because of a violation of this contract 
right. Under such circumstances the facts will not permit disposing 
summarily of the merits. I hâve not overlooked the assertion that 
the automatically unrolled tape on the ticker was identical with the 
tape of another quotation ticker directly in connection with com- 
plainant. Nevertheless, I am unable to décide from the meager évi- 
dence before me that the complainant retained a property right 
in the priées quoted, which, from some unexplained source, were 
electrically transmitted to the ofifice of the défendants. For the fore- 
going reason I am of the opinion that at this stage of the case a 
décision directing the issuance of an injunction should be deferred 
until the hearing upon the merits. 

Motion for injunction pendente lite denied. 



TII.LINGHAST v. CHAOE et al. 

(Circuit Court, D. Khode Island. March 19, 1903.) 

No. 2,609. 

1. BiLi. IN Eqditt — Waivek op Oath— DiscovEnT 

Upon a bill In equity which waives an oath to the answer, the com- 
plainant cannot hâve discovery. 

In Equity. 

Philip Tillinghast and Comstock & Gardner, for complainant. 
Arnold Green, for défendants Chace and Ingraham. 
Amasa M. Eaton, for défendant Baxter. 

BROWN, District Judge. This case is before the court upon ex- 
ceptions of the complainant to the joint answer of the défendants 
Chace and Ingraham, and the individual answer of Baxter. The ex- 
ceptions to the answer of Chace and Ingraham, both for impertinence 
and insufficiency, are each and ail overruled. 

The complainant contends that he is entitled to discovery upon a 
bill which waives an oath. In the Union Bank of Georgetown v. 
Geary, 5 Pet. 99, 1 12, 8 L. Ed. 60, it was said by the Suprême Court : 
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"We are Incllned to adopt It as a gênerai rule that an answer not under 
oath is to be considered merely as a déniai of the allégations In the bill, 
analogous to the gênerai issue at law, so as to put the complalnant to the 
proof of such allégations." 

In Patterson v. Gaines, 6 How. 588, 12 L. Ed. 553, this language 
was quoted. In Huntington v. Saunders, 120 U. S. 80, 7 Sup. Ct, 
357> 30 L. Ed. 580, the Suprême Court said: 

"It is not a blU of discovery, because the answer under oath of the de- 
fendant is expressly waived; no Interroga tories are propounded to either of 
the défendants; no effort made to obtain from them or either of them, by 
way of swom answer, anything which could be used as évidence in the 
case. The issue of a gênerai déniai to the bill would leave nothing on which 
évidence could be introduced." 

In the Excelsior Wooden Pipe Co. v. City of Seattle, 117 Fed. 140, 
the Circuit Court of Appeals for the Ninth Circuit said : 

"The discovery feature of the bill may be disregarded: First, because 
an answer under oath is expressly waived in the bill; and, secondly, because 
the bill propounds no interrogatories. Huntington v. Saunders, 120 TJ. S. 
78 [7 Sup. Ct. 356, 30 L. Ed. 580]; 6 Enc. PI. & Pr. 732." 

Equity rule 43 prescribes the form and effect of words preceding 
the interrogating part, and contains the words, "upon their several and 
respective corporal oaths." There is no indication in the rules that 
interrogatories can be propounded to be answered otherwise than 
upon oath; and it has generally been regarded as established law 
that a complainant waivihg an oath to a respondent's answer cannot 
hâve discovery, and that he cannot except to an answer for insuffi- 
ciency in its failure to give discovery. Story's Eq. Pldg. § 875 ; 
Harrington v. Harrington, 15 R. I. 341, 5 Atl. 502; McCulla v. 
Beadleston, 17 R. I. 20, 26, 20 Atl. 11 ; Starkweather v. Williams, 21 
R. I. 55, 41 Atl. 1003; Ward v. Peck, 114 Mass. 121; Badger v. 
McNamara, 123 Mass. 117, 120; McCormick v. Chamberlain, 11 
Paige, 543; I Daniell, Chanc. Plead. and Prac. 749 (3d Amer. Ed. 
1865, by Perkins) ; United States v. McLaughlin (C. C.) 24 Fed. 823; 
Sheppard v. Akers, i Tenn. Ch. 326; Goodwin v. Bishop, 145 111. 
421, 34 N. E. 47; Field v. Hastings & Bradley Co. (C. C.) 65 Fed. 
279. 

The complainant contends that the waiver of an oath does not de- 
prive the complainant of his right to a full answer and a fuU dis- 
covery from the défendants. This contention finds some slight sup- 
port in Bâtes on Fédéral Equity Procédure, vol. i, § 355, and cases 
cited: Kittredge v. Claremont Bank, i Woodb. & M. 244, Fed. 
Cas. No. 7,859; Whittemore v. Patten (C. C.) 81 Fed. 527; Nat'l 
Hollow Brake Beam Co. v. Interchangeable Brake Beam Co. (C. C.) 
83 Fed. 26; Uhlmann v. Arnholt & Schaefïer Brewing Co. (C. C.) 
41 Fed. 369; Gamewell Fire-Alarm Tel. Co. v. Mayor (C. C.) 31 
Fed. 312; Colgate v. Compagnie Française (C. C.) 23 Fed. 82; Reed 
v. Cumberland Mut. Ins. Co., 36 N. J. Eq. 393; Manley v. Mickle, 
55 N. J. Eq. 567, 37 Atl. 738. See, also, section 118. But there is 
presented no décision of the Suprême Court, or of any circuit court 
of appeals, for this position ; and it seems conlrary to principle. The 
cases cited by Bâtes cannot be accepted as sufficient authority to 
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overthrow so well-established a principle as that a complainant who 
waives an oath cannot hâve discovery. The waiver ot the oath, 
which reduces the answer to a mère pleading, must also require that 
"every fact essential to the pl'iintiff's title to maintain the bill, and 
obtain his relief, must be stated in the bill, or the defect will be fatal." 
Story's Eq. Pldg. § 2^^. Précise allégations, however, are un- 
necessary as to a subject which is a part of discovery sought by the 
bill. Story's Eq. Pldg. §§ 255-257. An allégation of fact may be 
put in issue by an unsworn answer, but an interrogatory propounds 
a question, and neither at common law nor in equity can an issue be 
framed upon a mère question. 

The complainant also claims the présent right to an account on 
the charges of his bill. He must first establish his right to an ac- 
count, and cannot, by the mère filing of the bill, require the défend- 
ants, who dispute this right, to set forth an account in their answers. 

The following exceptions to the answer of the défendant Baxter 
for impertinence, are allowed : Second, third, fourth (as to the part 
beginning with "that formerly" and ending with "died as aforesaid"), 
sixth, seventh, eighth, and ninth. The remaininpf exceptions for im- 
pertinence are overruled. The exceptions as to the answer of the de- 
fendant Baxter for insufificiency are overruled. 

The défendants' demurrers are overruled. 



EOSASCO et al. v. PITCH FINE LUMBER 00. 

(District Court, S. D. New York. February 26, 1903.) 

1. Shipping— CoNSTRDCTioK CI' Charteb Party — Cancblikg Date. 

A provision of a cliarter party requiring the vessel to saU in ballast 
for the port of loading withln 48 liours after notice from the charterer 
is not a condition précèdent, a breach of which entitles the charterer 
to cancel the contract, where there Is a subséquent provision for a can- 
celing date if the vessel shall not hâve arrived at the port of loading, 
and she arrives within the time so fixed. In such case the breach of 
the flrst condition merely gives a right of action for damages. 

In Admiralty. Suit for breach of charter party. 

Convers & Kirlin, for libellants. 

Wing, Putnam & Burlingham, for respondent. 

ADAMS, District Judge. This is an action brought by the libel- 
lants to recover damages for an alleged breach of a charter party of 
the Italian bark Giulia R, made at New York on the 3ist day of 
July, 1901. The contract provided, inter alia, that the bark was 
then lying in the harbor of Venice and should proceed thence to 
Ship Island or Pensacola, charterers' option, for a voyage to "Mon- 
tevideo, Buenos Ayres, or Bahia Blanca, A. R., orders on signing 
B/L. Loading port to be named before vessel leaves Venice, but ves- 
sel to sail 48 hours after orders are given," with a full cargo of lum- 
ber at specifîed rates. It was also provided that the vessel should 
proceed with ail possible dispatch from Venice to loading port as 
ordered, in ballast, to enter upon the charter, and that the charterers 
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should hâve option of "cancelling charter if vessel not arrived at load- 
ing port by Nov. isth, 1901." 

On the, I3th of August, 1901, the respondent gave orders, in con- 
formity with the provision to that eiïect, for the vessel to proceed 
to Ship Island for cargo. She was not, however, able to çomply with 
the orders within the forty-eight hours thereafter, owing to the déser- 
tion of ahout half of her crew, and she did not sail until the 22nd 
day of August, 1901. She reached her destination and reported for 
cargo on the I2th day of November, 1901. The respondent was not 
aware that the bark had failed to comply with the orders in the stipu- 
lated time, until after she had arrived at Ship Island, when the re- 
spondent immediately notified the master of the bark that it elected 
to cancel the charter, because of the violation of the provision for 
sailing. 

Prior to this notice, the charterers' agent at Ship Island sent two 
letters to the master, the first of which contained instructions to re- 
port to a Mr. Ladnier, a stevedore, who was deputed by the re- 
spondent to report the arrivai to it. The letter also recommended 
Mr. Ivadnier for employmerit as stevedore in the loading of the cargo. 
The secpnd; letter was similar to the first in the latter respect. As 
thèse were written without knowledge on the respondent's part of the 
late sailing, they can hâve no effect upon the matter. 

The question presented for décision is, whether the provision for 
sailing within forty-eight hours was a condition précèdent, the breach 
of which entitled the respondent to cancel the contract. 

The respondent contends that the breach of the provision gave it an 
absolute right to refuse the vessel when tendered. 

The libellants contend that the covenant for sailing was not a con- 
dition précèdent, in view of the subséquent provision in the contract 
for a cancelling date and as the vessel reached the loading port be- 
fore the expiration of the time fixed for cancellation, 'le first provision 
must be regarded as an independent covenant, which entitled the char- 
terers to damages, if they had suflfered any. 

I consider that the libellants' contention is the correct one. Stand- 
ing alone, the provision for sailing would be deemed a condition pré- 
cèdent. Pedersen v. Pagenstecher (D. C.) 32 Fed. 841 ; Davison v. 
Von Lingen, 113 U. S. 40, 5 Sup. Ct. 346, 28 L. Ed. 885. The sub- 
séquent provision for a cancelling date, however, showed that it was 
not the intention of the parties, that the first provision should be 
so regarded. Time was of the essence of the contract and the pro- 
visions required the vessel to sail in season to prevent a frustration 
of the objects of the voyage, under pain of cancellation of the con- 
tract, but as it appears that notwithstanding the delay, she did sail 
in time for this purpose, and reached the loading port before the can- 
cellation date fixed by the subséquent provision, there can be no 
cancellation because of the breach but merely a right of damages. 

My attention has not been called to any authority directiy in point 
but this conclusion seems to be in conformity with the gênerai prin- 
ciples governing the construction of such provisions in charter par- 
ties. Scrutton on Charter Parties (4th Ed.) p. 68. 

Decree for libellants, with order of référence. 
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KESSLER T. BEST. 

(Circuit Court, S. D. New York. January 3, 1903.) 

1. WiTNESSES— Privileged Matter— Doccmbnts Belongino to Recouds of 

FOREIGN CONSULATE. 

Documents whicli are a part of tlie archives of a foreign consulate 
are privileged, and a wltness cannot be compelled to disclose their con- 
tents. 

3. SAME— EXAMINATION IN ANOTIIER DISTRICT — POWEB OP CODRT IsSUING 
SCBPŒNA. 

A circuit court of one district, under whose subpœna a witness bas 
been brought before an examiner to give testimouy In a suit pending 
in another district, bas power to strilîe out from Ms testimouy any- 
thing which violâtes the privilège of a foreign government by disclosing 
the contents of documents v?hich belong to ttie records of Its consulate, 
where the privilège was clalmed and sustained after the witness had 
ineautiously or inadvertently vlolated tbe privilège by some of his an- 
swers. 

Motion to compel a witness to answer cross-questions. He is being 
examined hère under section 863 [U. S. Comp. St. 1901, p. 661] ; the 
action — for libel — being at issue in the United States Circuit Court for 
the Eastern District of Wisconsin. 

Herbert R. Limburger, for the motion. 
Jno. Brooks Leavitt, opposed. 

LACOMBE, Circuit Judge. The witness claims that the documents 
about which he is interrogated are part of the archives of the German 
consulate, and therefore privileged. The objection is well taken, but 
défendant cannot be allowed to retain so much of the direct examina- 
tion as deals with thèse same documents. The passages marked in 
blue are therefore stricken out of the direct. It is difficult to under- 
stand upon what theory the rest of the direct could be admitted, ex- 
cept, perhaps, to the extent that witness put stàmps on four bottles of 
wine, and delivered them to the shipbuilding company. Conversations 
between Dingwell and Downey on the one side, and the secretary of 
the German consulate on the other, at which plaintifï was not présent, 
seem to be manifestly incompétent against him. However, that is a 
question to be settled by the trial court. This court deals only with 
the question of privilège. 

(January 10, 1903.) 

Mémorandum on settlement of order sustaining the refusai of the 
witness Théodore Jakel to answer certain questions, and directing that 
certain answers already made by him should be struck from the record : 

LACOMBE, Circuit Judge. The mémorandum submitted on be- 
half of the défendant has been carefully considered. The court's un- 
derstanding of the matter is that upon the hearing counsel for the 
German government asked, not only that the witness be excused from 
answering certain questions with regard to documents belonging to 
the German consulate, on the ground that they were privileged by 
statute and by treaty, but also that some answers which the witness 
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had already incautiously made, purporting to give the contents of part 
of such documents, should also be stricken out. The "privilège" was 
that of the Qerman government, not of the witness, and inasmuch as 
the witness âttended undef the compulsion of the subpœna issued out 
of the Circuit Court, Southern District of New York, and answered 
under constraint of an appréhension of commitment by the same court, 
should he refuse, it was assumed to be within the power of this court 
to strike out any part of the testimony which violated the "privilège" 
of the German government. 

In order that the situation may be presented to the Circuit Court in 
Wisconsin precisely as it is, the examining officer will certify the record 
which was before this court on the motion, and also the order now 
signed. It is thought that the resuit will be the sarae, whichever court 
disposes of the question, because of the manifest unfairness of allowing 
a party to avail himself of part of a "privileged" document which he 
has by chance got upon the record, when the assertion of the "privi- 
lège" prevents his adversary from introducing the rest of the document. 



EEIE R. CO. V. OCEANIC STEAM NAV. CO. 

(District Court, 9. D. New York. February 26, 1903.) 

L Shipping — Négligent Obstbuction of Si^ip— Liability fok Injukt to 
Anothbr, Vessbl. 

A shlp lylng at a pler Vas In fault for stretching a hawser across a 
slip to the opposite pler in the night wlthout any warnlng to other ves- 
sels bav^Qg occasion to' use "the slip, and Uable for the damage to an- 
other vessel caused by her strlking the hawser wlthout contrlbutory fault. 

a 8aMB— CONTRIBUTORY FaCLT. 

The absence of a lookout on a tug while entering a slip held not a 
fault contribnting to her Injury by strlking a hawser stretched across 
the slip by another vessel, and which, owing to the darkuess, could not 
hâve been seen by the lookout If he had been in his proper place. 

In Admiralty./ Action for damages for injury to vessel. 

Wilcox & Green, for libelant. 

Wheeler, Cortis & Haight, for respondent. 

ADAMS, District Judge. This is an action brought by the libelant 
to recover damages caused to its tug Shohola by collision with a haw- 
ser, which was stretched by the respondent across the entrance lo the 
slip between piers 48 and 49 North River. ' The respondent was the 
lessee of the piers. The accident happened a little after 4 o'clock in 
the morning of January 8, 1902. The hawser was stretched from the 
respondent's steamer Celtic, lying on the northerly side of pier 48, to 
the other pier and, was made fast so that it was an obstruction to ves- 
sels desiring to use the slip; The tug was entering the slip for the pur- 
pose of taking in tow a barge which was lying at the bulkhead. No 
îight was exhibited, on the hawser or other warning given of its prés- 
ence. : 1 :,,:■. : 

There can be no doubt of the respondent's liability. It was in fault 
for obstructing the slip so asto prevent its safe use by vessels navi- 
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gating the waters in the pursuit of their business, without giving adé- 
quate warning of the obstrucition. The Fulda (D. C.) 31 Fed. 351. 

The tug had no lookout and the question is whether she has suf- 
ficiently excused herself for the omission. In the proper exercise of his. 
duties, the lookout should hâve been located about 15 feet ahead of the 
pilot house, where the pilot was stationed while navigating the vessel. 
The lookout would hâve had a somewhat better view ahead than the 
pilot and should hâve been exclusively engaged in watching. Never- 
theless, I think it sufficiently appears that his présence, and the proper 
performance of his duties, would hâve made no différence in the resuit. 
It was a very dark night. The hawser was about 2j4 inches in di- 
ameter and could only be made out for a very short distance, when 
directly ahead. It struck the tug several feet above where the look- 
out's line of vision would hâve been, so it is not likely he would hâve 
seen it, even if duly vigilant, as he would not naturally expect danger 
from above. But if he had seen the hawser as soon as possible and 
given the pilot due warning, there would not hâve been time to stop 
the tug in season to avoid the danger. The hawser struck the pilot 
house, near the pilot, and he, though carefuUy watching ahead, did not 
see it until immediately before the contact. He then stopped and re- 
versed the tug's engine without substantially afïecting the headway 
of the tug before the collision, and the upper part of the pilot house was 
torn ofif. The tug, though going at reduced speed, could not hâve 
been stopped in a less distance than about 100 feet, so that any warning 
which could bave been given by a lookout would bave been useless. 

Decree for the libelant, with an order of référence. 



RENVY, SOHMIDT & PLEISSNER v. UNITED STATES. 

(Circuit Court, S. D. New Yorlf. February 3, 1903.) 

No. 10. 

1. CusTOMs Duties— Appbalfhom Apphaisembnt— Production or Importation. 

An importer is entitled to tiave no greater portion of the importation 

produced and examined on appeal to the board of gênerai appraisers than 

Rev. St. § 2939 [U; S. Comp. St. 1901, p. 1938], directs shall be sent to the 

appraiser. 

3. SaME — UiSCRBTION OF APPRAISKR — PkBSCMPTION 

An appraiser, in exercising discrétion as to the production of pack- 
ages for examination, is presumed to hâve acted fairly, unless the con- 
trary is shown. 

Stephen G. Clarke, for appellants. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. The importation was of six cases 
of lambskins advanced more than 10 per cent, above valuation, upon 
which additional duty was assessed. The protest is, first, "that there 
has been no légal appraisement or reappraisement of said goods by 
reason of which any additional duty could accrue"; and, second, "that 
the appraisers, including the gênerai appiraisers, advanced the value 
of said goods without any actual examination of the same, and without 
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seeingthem," The évidence taken by order of this court shows 
that one case of the lair>bskins was betore the appraiser, and that the 
iraporters appeared on appeal by attprney before the board of gên- 
erai appraisers, and claimed that they should order the whole before 
them for examination on reappraisal, which was refused, whereupon 
the attorney withdrew. As no évidence appears to bave been ofiEered 
to the beard to show that the case designated by the collecter was 
not a fair sample of the importation, the question hère seems to be 
whether an importer is entitled, on appeal to the board of appraisers, 
to hâve on request the whole importation produced. If so, the whole 
importation might so be required on every appeal. The statutes do 
not seem to require examination of any greater portion of the im- 
portation on appeal, or for additional duty, than otherwise, but only 
that the collector of this port shall not "direct to be sent for exam- 
ination and appraisement less than one package of every invoice, 
and one package at least out of every ten packages of merchandise, 
and a greater number shpuld he, or the appraiser or any assistant 
appraiser, deem it necessary." Rev. St. § 2939; U. S. Comp. St. 
1901, p. 1938. Whether an appraiser should deem a greater number 
of the packages necessary for a fair valuation would always be a 
matter of discrétion, to be fairly exercised upon what should be made 
to appear in thé course of the performance of their duties. Without 
some showing, , only a fair examination of the packages designated 
would be required. Greely v. Burgess, 18 How. 413, 15 L. Ed. 455; 
Oelbermaun v. Merritt, 123 U. S. 356, 8 Sup. Çt. 151, 31 L. Ed. 164. 
The appraisers, like ail others required by law to exercise discrétion, 
are presumed to hâve acted fairly unless the contrary is shown ; and, 
nothing appearing otherwise hère, their proceedings must be taken 
as correct. 

Décision of board afifirmed. 



A. STEINHAEDT & BKO. V. UNITED STATES 

rClrcuit Court, S. D. New York. February 6, 1903.) 

No. 3,215. 

1 CnSTOMB DUTIKS— B1NDIN6S. 

A narrow wVjven tape of eotton, used largely for covering the seams 
of underwear and waists. If a brald, wlthln TarlfE Act July 24, 1897, par. 
339 (30 Stat. 181 [U. S. Gomp. St. 1901, p. 1662]), placSng a 60 par cent 
duty on braids not otherwise provlded for, Is also a binding or tape, and 
therefore otherwise provlded for by, and dutiable under, paragraph 320 
(30 Stat. 179 [TJ. S. Comp. St. 1901, p. 1661]), placing a 45 per cent duty 
on blndings and tapes. 

Albert Comstock, for appellant. 
Charles D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. Paragraph 339 of the tarifï act of 
July 24, 1897 (30 Stat. 181 [U. S. Comp. St. 1901, p. 1662]), places 
a duty of 60 per cent, ad valorem on "embroideries and ah trimmings, 
including braids, edgings, insertings, flouncings, galloons, gorings. 
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and bands," "composed wholly or in chief value of cotton flax or 
other vegetable fiber," not otherwise provided for, and paragraph 
320 (30 Stat. 179 [U. S. Comp. St. 1901, p. 1661]) for one of 45 per 
cent, on "bandings, beltings, bindings, bonecasings, cords, garters, 
lining for bicycle tires, ribbons, suspenders and braces, tapes, tubings 
and webs or webbing," made of cotton or other vegetable fiber. The 
articles in question appear to be narrow woven tapes of cotton used 
largely for covering the seams of underwear and waists. The Stand- 
ard Dictionary gives one définition of a "braid" as "a narrow, flat 
tape or woven strip for binding the edges of fabrics, or for orna- 
menting them." If thèse articles are braids within this or a like défini- 
tion, they are also bindings or tapes within paragraph 320, and, being 
provided for there, are otherwise provided for than in 339. In Hiller 
V. U. S., 106 Fed. 73, 45 C. C. A. 229, cited, the articles wsre shoe 
laces, which were distinctively braids, and the question hère was not 
involved. 

Décision reversed. 



MERCHANTS' DESPATCH TEANSP. CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 3, 1903.) 

1. Cdstoms Dtjties— Albumen. 

An article whlch is not an albumen in the tectinical latiguage of chem- 
ists, though one In common speech, is not within Tarllï Act 1897, par. 
216 (30 Stat. 170 [U. S. Comp. St. 1901, p. 1649]), putting a duty on "albu- 
men, egg or blood," but within paragraph 468 [page 1679], putting on the 
free list "albumen not speclaEy provided for." 

Albert Comstock, for appellant. 
D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. The tarifî act of 1897 lays a duty 
(paragraph 245, 30 Stat. 170 [U. S. Comp. St. 1901, p. 1649]) on 
"albumen, egg or blood," and puts on the free list (paragraph 468, 
30 Stat. 194 [U. S. Comp. St. 1901, p. 1679]) "albumen not specially 
provided for." The assistant appraiser reported that the importa- 
tion in question "assimilâtes to albumen of egg." It was classified 
as egg albumen. The importer protested "that the said merchandise 
is free of duty, under paragraph 468 as albumen, N. S. P. F." The 
board of gênerai appraisers found "that the merchandise is not albu- 
men," and overruled the protest accordingly. 

Evidence has been taken under order of this court. It seems to 
show well enough that this article is in common speech an albumen, 
of which there are many kinds, although not an albumen in the 
technical language of chemists. It is, therefore, an albumen not spe- 
cially provided for, under paragraph 468. Lutz v. Magone, 1 53 U. S. 
105, 14 Sup. Ct. yyy, 38 h. Ed. 651. Upon this évidence the décision 
of the board seems to confine albumen toc narrowly. 

Décision reversed. 
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In re ROBBER. 

(District Court, E. D. New York. May 27, 1902.) 

1. Bankritptct— Mkchanics' Liens— Effkct of Bankruptoy of Principai» 
contkactob. 

An adjudication of voluntary bankruptcy against a building contractor 
wlio bas an unpaid clalm for the eonstruction of a building, and tbe 
appointmént of a trustée for bis estate befoïe the flling of notices of lien 
by subcontractors, does not defeat the right of the latter to a lien glveu 
them by the mechanic's lien law of the state, where they flle their notices 
within the time allowed by the statute, even in a state where it is held 
that a transfer of bis daim by a contractor before notice flled defeats 
the subcontractors' right to a lien, slnce the trustée takes tltle only for 
the purpose of distrlbuting the property under the bankruptcy law, and 
the passing of the tltle to him does not enlarge the rights of gênerai 
creditors as against spécial credltors to whom the state statute bas given 
a lien; nor can the bankruptcy proceedings be used by the contractor 
to defeat the équitable provisions and purpose of such statute. 

In Bankruptcy. 

Kenneson, Crain, Emley & Rubino, for trustée, 
Sackett & Lang, for Otto E. Reimer Co. 
J. Stewart Ross, for L,. Bossert & Son. 

THOMAS, District Judge. The following events occurred in 1901 : 
On September I3th Roeber was adjudged a voluntary bankrupt. The 
trustée was selected on October 3d, and qualified on October 24th. 
Prior to September I3th, Roeber, pursuant to contract, erected a 
building on the land of one Leiser, and on that date the considéra- 
tion was unpaid, but has been paid into this court for disposition. On 
September i7th Louis Bossert & Co. and the Otto E. Reimer Co. 
filed notices of lien against the land. The question involved is whether 
notices of lien against the land of Leiser filed by the subcontractors 
subsequently to the adjudication of the principal contractor as a bank- 
rupt are effective against the title of the trustée. The trustee's argu- 
ment is this: The lien of a subcontractor can be made effective 
against the land only during such time as the owner of the land re- 
mains a debtor of the principal contractor. Hence, if the owner pay 
the contractor, or the latter assign the debt to another, or the title 
to the debt vest in another by opération of law, as by the appoint- 
mént of a receiver, or by a gênerai assignment for the benefit of cred- 
itors, or fînally by adjudication of the contractor as a bankrupt, fol- 
lowed by the appointmént of a trustée, a notice of lien filed after 
either event is inefïective as against the person taking the title. The 
authorities cited to sustain or illustrate this claim seem to hold the 
following propositions: 

First. If the owner of property pay the debt before notice of the 
lien is filed, no valid lien is obtained. Carman v. Mcincrow, 13 N. 
Y. 70; Keavey v. De Rago, 20 Mise. Rep. 105, 45 N. Y. Supp. ^y. 
(i) A sub-subcontractor is limited to the amount due from the con- 
tractor to the subcontractor. Lumbard v. Syracuse, Binghamton & 
N. Y. R. R. Co., 55 N. Y. 491 ; French v. Bauer, 134 N. Y. 548, 32 N. 
E. 77, 20 L. R. À. 560. 
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Second. If the contracter transfer the claim against the owner, 
even in payment of a précèdent debt, before notice of lien is filed, 
the lien is ineffectuai. Gibson v. Lenane, 94 N. Y. 183; McCorkle 
V. Herrman, 117 N. Y. 297, 22 N. E. 948; Stevens v. Ogden, 130 N. 
Y. 182, 29 N. E. 229. 

Third. If the contracter transfer the claim against the owner, any 
subséquent attempt of a gênerai creditor to reach the debt by légal 
proceeding is unavailable. Greentree v. Rosenstock, 61 N. Y. 583 ; 
Williams v. Ingersoll, 89 N. Y. 508. 

Fourth. A receiver in supplementary proceedings based upon a 
judgment against the contracter, and instituted before the notice 
of lien is filed, takes as against the lien. McCorkle v. Herrman, 117 
N. Y. 297, 22 N. E. 948. But see Deady v. Finck (City Ct. N. Y.) 

5 N. Y. Supp. 3; Matter of The Christie Mfg. Co., 15 Mise. Rep. 
588, 36 N. Y. Supp. 923; Reading Hardware Co. v. City of New 
York, 27 Mise. Rep. 448, 59 N. Y. Supp. 253. 

Fifth. If a contracter make a gênerai assignment for the benefît 
of crediters, the assignee's title is preferred : (i) Te that acquired 
under an attachment subsequently levied. Smith v. Longmire, 24 
Hun, 257. (2) To a notice of lien subsequently given. Craig v. 
Smith, 37 N. J. Law, 549, cited in McCorkle v. Herrman, 117 N. Y. 
305, 22 N. E. 948; Armstrong v. Borden's Condensed Milk Ce., 
65 App. Div. 503, 72 N. Y. Supp. 1014, on appeal 66 N. E. "04; 
Kane v. Kinney, 68 App. Div. 163, 74 N. Y. Supp. 260, on appeal 66 
N. E. 619; Ryersen & Son v. Smith, 152 111. 641, 38 N. E. 1032. 
See, contra, Oates v. Haley, i Daly, 338; Smith v. Baily, 8 Daly, 128; 
Mandeville v. Reed (Ct. App. 1850) 13 Abb. Prac. 173; Henderson 

6 Reed v. Sturgis, i Daly, 336; McMurray v. Hutcheson, 10 Daly, 
64. It is urged that the last three cases are net adverse to the 
trustee's contention, because in each of them it appears that there was 
nothing due at the time of the assignment, and the assignée finished 
the contract. It is net understeod how such change of fact makes 
the décisions irrelevant. 

Sixth. No lien exists, inchoate or otherwise, until notice of lien is 
filed. Payne v. Wilson, 74 N. Y. 348; McCorkle v. Herrman, 117 
N. Y. 297, 303, 22 N. E. 948 ; Quimby v. Sloan, 2 E. D. Smith, 594, 
609, 610. 

It is claimed, by virtue of the foregoing propositions, that any trans- 
fer, net collusive or colorable, of title to another, either by the volun- 
tary act of the contracter, or by opération of law, or a full payment 
by the owner to the contracter, renders nugatery any notice of lien 
subsequently filed by a subcontractor. From this it is argued that 
the title of a trustée in bankruptcy is preferred te a lien of which 
notice is subsequently filed. This is adverse to the holding in Re 
Dey, 9 Blatchf. 285, Fed. Cas. No. 3,871, and in Re Adam Huston, 7 
Am. Bankr. Rep. 92. It is also contrary te good conscience, the 
spirit of the mechanic's lien law, and the policy that inspired its 
enactment. 

The statute makes a selemn promise of a lien in behalf of such spé- 
cial crediters as, under conditions named, should dévote their prop- 
erty to the improvement of real estate. Thus: 
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"A contra ctor, sub-contractor, laboréi* or matèrial man, who performs labor 
or furnishes materlals for the Improvement of real property with the consent 
or at the request of the owner thereof, or of his agent, contractori or Bub- 
contractor, shall hâve a lien for the: principal and interest of the value, or 
the agreed pricé, of such labor or materlals upon the real property improved 
or to be improved and upon such improvement, from the time of flUng a 
notice of such lien as prescribed In thls article." 

And the statute states the time within which notice of such lien 
may be filed. The statute, within Hmits sufficiently definite, appoints 
the fund to certain creditors, and distinguishes them as a class from 
ail other creditors. The présent contention is that the contracter 
may appoint the fund to gênerai creditors, and that he efîEects this 
when he vests the title to the debt in a trustée in bankruptcy. If 
this be true, what is the resuit ? A Hen law which is enacted, in part, 
that subcontractors may hâve the security of the res to the extent 
of the contractor's claim, added to the personal liability of the con- 
tracter, is subject to the power of the contracter to destroy the se- 
curity by appointing, through légal machinery, a person to distribute 
the property among his gênerai creditors. That is, the contracter 
may annul the promised benefît of the statute in favor of thèse who 
corne under it, net only by collecting or selling his debt, but also by 
appointing a trustée te take it for gênerai distribution. Of what 
value, then, is the statute to subcontractors ? Only this : If the 
contracter suffer the notice of lien to be filed, he cannot defeat it, 
but before such filing he may defej^t it at will. This leaves the 
power with the contracter, and its exercise to his vQlition. And 
while the statute intends that thèse creditors who hayé put sorne 
valuable thing into the property shall be paid first eut of the debt 
bwing by the property, the contracter, by the trustee'si contention, 
may ordain that his gênerai creditors shall be paid ratably. The 
statute commands the owner to the limit of her indebtedness te 
apply the property to thé payment of such creditors of the contracter 
as shall claim liens within a certain time in the manner pointed eut; 
the contracter commands by voluntary proceedings in bankruptcy, 
that the fund intended by the statute fer spécifie creditors, whose 
property such fund contains, shall be paid only to the whele bedy 
of his creditors, irrespective of any relation which they may hâve to 
the fund. This places the whele matter at the bankrupt's disposi- 
tion. If the décisions had left anything valuable for Uenors, which 
seems doubtful, this claim would destroy ail similitude to a pretec- 
tive statute. Fer of what avail is a statute intended te appoint a 
fund to creditors whose property has been conyerted into it, if the 
debtor may, with the court's aid, distribute the fund to gênerai 
creditors? The statute hands the fund to specialized creditors. The 
contracter would hand it to ail his creditors. There would, be no 
validity nef purpose ner wbrthy aim in the statute, se interpreted. 
One ostensible purpose was to protect subcontractors against the 
contracter, but the construction claimed would place the subcon- 
tractors at the mercy of the contracter, and enable the latter to 
bestew upon his gênerai creditors what the statute promised should 
be ufeed te Secure certain creditors specifically pointed eut. 

The court is unwilling to adopt the construction claimed by the 
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trustée, because it would resuit in a simple nullification of the statute. 
So far as it relates to subcontractors, it would defeat its purpose, 
reverse its promise, and enable the person against whom it was 
aimed to do the very thing that it intended should not be donc, 
viz., distribute the spécifie fund to gênerai creditors, rather than to 
more meritorious, and hence a preferred class of, creditors. Why 
call it a lien law, in part, for subcontractors, if there can be no such 
lienors under it except by the first contractor's permission? Why 
does it exist, if it cannot be beneficially invoked when needed? If 
the contracter be solvent, it is unnecessary for a subcontractor. If 
the contracter is insolvent, it is useless, if it may be avoided by 
the contracter taking insolvency proceedings. The fact is clear 
enough that the statute promised the parties in question that, if they 
supplied material for the improvement of the land, they should hâve 
a lien thereen, if they filed a notice within due time. The présent 
petitioners did beth. New, the claim is that the lien was promised on 
the condition that it should not be good if the first contracter in- 
tervened, and pending the filing of the lien vested the fund in the 
bankruptcy court for distribution to his gênerai creditors. It is de- 
sired to illustrate that the trustee's contention is per se erroneous 
by emphasizing and repeating the statement that such claim runs 
counter to the policy which prompted and animated the enactment of 
the statute, to any reason or propriety for its existence, te its ca- 
pacity for usefulness, or the possibility of its afïording any reason- 
able security to persons who trust to it. The contention of the 
trustée subverts the statute, and puts into the contractor's hand what 
the Législature intended to take eut of it, and disables persons whom 
the Législature intended to enable, by giving them capacity to ac- 
quire liens. The court is not censtrained by any analogy between 
an executed transfer ef the claim to a créditer and an employment 
of the bankruptcy act by the contracter. 

The présent bankrupt by his voluntary act has invoked proceed- 
ings that hâve called the trustée into existence for the purpose ef dis- 
tributing property to creditors according to their several rights. The 
trustée represents the bankrupt and the creditors, and he holds the 
property for the mère purpose of sale and just distribution to them. 
The légal title has, indeed, passed from the bankrupt to the trustée, 
but merely to enable him to exercise a power whereby the bank- 
rupt's obligations to his creditors shall be discharged. The ability 
or right of any créditer is net enlarged. No créditer is entitled te a 
différent priority of payment or to enlarged payment. As the bank- 
rupt was entitled to use his property to pay his debts, the trustée 
may use it. If an executed transfer by the contracter would hâve 
eut ofï liens, such a transfer by the trustée would hâve a like efïect. 
This statement is modified by certain provisions of the act cutting ofï 
liens of certain creditors. But it should be kept in mind that the 
trustée is a simple intermediary, empowered to dispense the bank- 
rupt's property, and to facilitate the exécution of his powers the 
title is vested in him. His title is no more than adéquate to the ful- 
fillment of the trust reposed in him. If new the trustée takes the 
power to do what the bankrupt might hâve donc, and no more (par- 
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ticular enlargement of pOwer by the statute being disregarded as liere 
immaterial), and creditoris hâve no greater rights than they formerly 
had against the bankmist, the trustée has no powef, after notice 
of lien, to take property which the state statute has conferred on 
spécial creditors, and transfer it for the benefit of other creditors, 
who before the bankruptcy proceedings had nO right to it as against 
such spécial creditors. It is true that, when the pétition in bank- 
ruptcy wâs filed, notice of lien had not been filed; but the material- 
men had put their property into the land, on a promise that the lien 
should be good when filed, and when so filed it would hâve been 
good agaiiist the person afterwards bankrupt, and against his cred- 
itors. The lien would hâve been good against A., the contracter, 
and B., a gênerai creditor; but the contention is that if C. become 
a trustée in bankruptcy for the purpose after sale of vesting the pro- 
ceeds ai A.'s property in B., so far as needed to pay A.'s debt to B., 
C. may deliver to B. the lienor's property rights, after notice of lien 
duly filed. How does C. obtain this increased advantage — this aug- 
mented title, Which A. or B., or either of them, did not possess? 
Does the grantee of the power possess more plenary ability than his 
grantor and the creditors combined ? It may be, within the déci- 
sions cited above, that if A. transfer his claim to B., creditor, with or 
without an intermediary, subsequently filed notices of lien would be 
eut off. But transfer to an intermediary is not équivalent to a trans- 
fer to a creditor. It is but a step in an unfinished transfer. A. asks 
the court to appoint an oificer who shall take A/s property, such 
as it is, and distribute it to A.'s creditors. Does A. ask that the 
court will, in addition, take a fund into which spécial creditors hâve 
placed their own property, upon the assurance of a lien therefor, and 
distribute it to A.'s creditors, when the lienors are not in default? 
And if A. ask a thing so unconscionable, in what particular section 
does the bankruptcy act justify«the proposed spoliation? If A. may 
transfer his claim to B. to deprive materialmen of their liens, he cer- 
tainly should not be allowed to ask this court to furnish the ma- 
chinery for efifecting that rèsult. Because A. is potential to defraud 
if he will, this court is not constrained to furnish him the cover of 
légal protection. 

Therefore it is concluded that the lienors in part created the fund 
in dispute, the statute promised them payment out of it, they hâve, 
în law and equity, a lien on it for such payment, and the contracter 
should not be allowed to deprive them of it by transferring the fund 
to his gênerai creditors thrOugh the machinery of this court. The 
court is constituted to restrain, and not to facilitate, the avoidauce 
of lawful and honorable obligations. 
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In re ROEBBR. 

(Oircnlt Court of Appeals, Second Circuit December 2, 1902.) 

No. 86, 

L Baskkuptcy— AssKTS Goino to Trustée— Monet Due on Building Con 
TRACT— Liens op Subcontractors— Peiority. 

New York Mechanlc's Lien Law (Laws 1897, p. 514, c. 418) confers ou 
subcontractors liens "from the time of flUng a notice of such lien," and 
the courts of that state hâve held that such a lien is effective as to 
funds due from the owner only from the filing of notice, prior to which 
the contracter may assign his clalm against the owner, to the préjudice 
of subcontractors. Held, that a contractor's trustée in banliruptcy took 
a fund due from an owner free from the clalms of subcontractors pre- 
viously furnishing labor and materlals, but notices of whose liens were 
not flled till after the bankruptcy pétition. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of New York, in Bankruptcy. 
For opinion of District Court, see 121 Fed. 444. 

Thaddeus D. Kenneson, for petitioner. 
J. Stewart Ross, opposed. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. September 13, 1901, there was due 
from the owner of certain real property to Roeber the sum of $4,494.- 
51 under a contract for the érection of a building, and on that day 
Roeber filed a voluntary pétition in bankruptcy, and was adjudicated 
a bankrupt. Prior to the filing of the pétition certain subcontract- 
ors with Roeber had furnished labor and material for the building, 
and on September 17, 1901, thèse subcontractors filed notices of lien 
against the property pursuant to the provisions of the lien law of 
New York (chapter 418, p. 514, Laws 1897). This pétition of re- 
view présents the question whether the trustée in bankruptcy takes 
title to the money due under the contract to Roeber subject to a 
lien of the contractors, or whether his title is not subject to any lien. 

The statute provides that the subcontractor shall hâve a li«n for 
the value or the agreed price of such labor or materials upon the real 
property "from the time of filing a notice of such lien as is prescribed 
by this article" ; déclares that it shall not be for a sum greater than 
the sum unearned and unpaid on the contract at the time of filing 
the notice of lien and any sum subsequently earned thereon ; author- 
izes the notice to be filed at any time during the progress of the work, 
or within 90 days thereafter; provides that, if an action shall not be 
brought to enforce the lien within a specified time, the lien shall be 
discharged; and prescribes the procédure in an action to enforce the 
lien. When the notice is filed, provided it is filed within the period 
prescribed, the lien binds the property to priority of payment in fa- 
vor of the lienor as against subsequently acquired rights or title 
derived from the owner or the contractor. The statute is a reproduc- 
tion of previously existing statutes, with some changes not affecting 
the présent question, and, according to the settled construction bj 
121 F.— 29 
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the courts of New York, créâtes a lien only from the filîng of the 
notice. "The filing of the notice originates the lien. Anterior to this 
act, the laborer or materialman has no preferential right to be paid 
for his labor Or niaterial out of the surti which is due from the owner 
of the building to the contracter, but stands in the position of other 
creditors." McCorkle v. Herrman, 117 N. Y. 297-303, 22 N. E. 948. 
If the contractûr transfers his demand against the owner, whether 
for a présent considération or in payment of a précèdent, debt, before 
the notice of lien is filed, the lien is unefifective. Gibson v. Lenane, 
94 N. Y. 183 ; Stevens v. Ogden, 130 N. Y. 182, 29 N. E. 229. In 
the latter case the court said : 

"There Is no proTislon In the statute forbiddlng a contracter to pay his 
creditors out of the money due or to become due to him from the owner to 
the exclusion of the laborers and materlalmen who hâve not filed liens. This 
may be an omission, but, if so, it can only be supplled by the Législature, for 
the courts cannot extend thèse purely statutory rights beyond the terms of 
the statute by which they are created." 

Until the subcontractor or materialman has filed his notice, he is a 
creditor at large. He can file his notice at any time, and perfect a 
Hen day by day concurrently with the progress of the work. If he 
does not choose to avail himself of the beriefit of the statute he occu- 
pies no better position than the other creditors of the contractor. 

It has been held by some of the lower courts of the state that, if 
the notice is filed within the statutory time, the materialman obtains 
a lien which is prior to the title of an assignée under a voluntary 
assignment for the benefit of creditors. But thèse décisions hâve not 
been approved by the later adjudications (Armstrong v. Borden's 
Condensed Milk Co., 65 App. Div. 503, 72 N, Y. Supp. 1014; John 
P. Kane Co. v. Kinney, 68 App. Div. 163, 74 N. Y. Supp. 260. The 
question seems never to hâve been considered by the court of last 
resort, although it arose in the case of Mandeville v. Reed, 13 Abb. 
Prac. 173, a case which is not reported in the officiai séries, is not 
cited in any of the later décisions of that court, does not proceed up- 
on any distinction between an assignment for the benefit of creditors 
generally and an assignment for a single creditor, and which, if it 
proceeds upon considérations applicable to the statute as it has since 
been changed, is inconsistent with the construction of the statute 
which now obtains in that court, and which is that, until the notice 
is filed, the contractor is left at fuU liberty to dispose of the moneys 
due or to become due from the owner as he sees fit, provided he does 
so in good faith. Upon principle there can be no distinction between 
a case where the transfer is to a single creditor and one where it is 
to a class of creditors or to ail the creditors of the assignor, nor be- 
tween a case where it is made directly to the creditor and one where 
it is made to a trustée or intermediary for him ; and, in the absence 
of an authoritative construction of the statute to the contrary, we are 
of the opinion that such a distinction does not exist. The Suprême 
Court of Illinois, in a case arising under a similar statute (Ryerson 
& Son v. Smith, 152 111. 641, 38 N. E. 1032), held the title of the 
assignée under a gênerai assignment to be paramount when acquired 
prior to the filing of the notice by the lienor. If a contractor is at 
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liberty to disposé as he chooses of the moneys due or to become due 
to him from the owner until the filing of tlîe notice, we cannot un- 
derstand why he may not do so by filing a pétition in bankruptcy and 
procuring an adjudication which will invest his trustée in bankruptcy 
with title as of the date of the fiUng of the pétition. By this course 
he distributes the fund equally among his creditors, and the sub- 
contractor or materialman obtains his ratable proportion, and if the 
latter has not availed himself of the summary method which the stat- 
ute provides for securing a préférence he cannot reasonably complain 
of tlie resuit. 

We conclude that the trustée in the présent case took the fund in 
controversy free from the liens asserted, and it follows that the order 
of the court below must be reversed, with costs, and with instructions 
to decree conformably to this opinion. 



ROCCIA V. BLACK DIAMOND COAL MIN. CO. 
(Circuit Court of Appeals, Nlntli Circuit. March 2, 1903.) 
No. 795. 

1. Injdktes to Miner— Obviods Dangers— Assumption op Risk— Instructions. 

In an action by an experienced coal miner, who was employed to tim- 
ber the mine and looh: ont for and remedy dangers from caving, for in- 
juries sustained by falling coal and dirt, where it was shown that he 
had discovered the dangerous situation and continued to work there 
after he had requested and been promised assistance, an instruction that, 
If the dangers and defects were so obvious and threatening that a rea- 
sonably prudent man would hâve avoided them, plaintiff was guilty o( 
contributory négligence and assumed the risk of injury, was proper. 

2, Same — Failure to Charge— Right to Ai,lbge Error. 

It was not error of which plaintiff could complain for the court 
to fail to charge at plaintiff's request that if the jury found that tho 
danger, while not so threatening and obvious as likely to cause iujury 
at any moment, was so imminent and manifest as to preveut a reason- 
ably prudent man from risking it on a promise of assistance, défendant 
would not be liable. 

Ross, Circuit Judge,- dissenting. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

Governor Teats, for plaintif? in error. 

Struve, Allen, Hughes & McMicken, for défendant in error. 

Before GILBERT, MORROW, and ROSS, Circuit Judges. 

GILBERT, Circuit Judge, with whom concurred MORROW, Cir- 
cuit Judge. The court below, in charging the jury on the subject of 
the dangers and defects in the mine, and the assumption of risk by the 
workmen therein, remarked: "The dangers and the defects must 
be so obvious and threatening that a reasonably prudent man would 
hâve avoided them, in order to charge the workman with contributory 
négligence or the assumption of the risk." But it is contended that, 

K 1. See Master and Servant, vol. 34, Cent. Dig. §§ 645, 686. 
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while this instruction correctly states the law applicable to the gênerai 
subject of the assumption of risk by the workman, it was not given to 
the jury with référence to the précise situation in which, according to 
the évidence, the plaintiff in errer was placed just prior to the accident, 
when he had discovered the dangerous situation of the place where he 
was injured, and had sent for and received the promise of assistance ; 
and it is contended that the instruction which was in fact given with 
référence to the situation while the plaintifï in error was proceeding 
with the work in the expectation of promised assistance was error, 
for the reason that the court failed, in that connection, to submit to the 
jury the question whether a reasonably prudent man would hâve re- 
mained at the work under the circumstances. 

In the case of District of Columbia v. McEUigott, 117 U. S. 622, 
6 Sup. Ct. 884, 29 L. Ed. 946, the Suprême Court has exprès sed the 
doctrine which, in our judgment, sustains the instructions given to the 
jury by the court below. In that case the plaintiff, who was in the em- 
ploy of the District, was injured while at work on a bank of gravel. 
There was évidence tending to prove that he discovered that thcre was 
danger of the bank caving in, and sent to the superviser of the District 
for more men to do the work, and for one man to watch the bank, and 
that he received the information that such assistance would be sent. 
Before the assistance arrived the bank caved in, causing his injury. 
The court said : 

"Assuming that the District might be responsible under some circumstances 
for injuries resultlng from the négligence of its supervisor, it certainly would 
not be liable if the danger which the plaintiff apprehended from the begiu- 
ning was so imminent or manlfest as to prevent a reasonably prudent man 
from risking it upon a promise or assurance by the proper authority that the 
cause from which the péril arose would be removed." 

The court then, after referring to the expérience which the plaintiff 
had had in that kind of business, said : 

"And it was not Implied in the contract between him and the District that 
he might needlessly or rashly expose hlmself to danger. On the contrary, 
if liability might corne upon the District for the négligence of its officers con- 
trolling his services, he was under an obligation to exercise due care In pro- 
tectlng hlmself from personal harm while dlscharging duties out of whiel» 
such liability might arise. If he failed to exercise such care; if he exposed 
hlmself to dangers that were so threatening or obvions as lilcely to cause 
injury at any moment — he would, DOtwithstanding any promises or assur- 
ances of the District superviser of the character alleged, be guilty of such 
contributory négligence as would defeat his claim ter injuries so received." 

Hère are expressed the extent and Hmit of the rules which control 
the questions now under considération. First, if the workman expose 
himself to dangers that are so threatening or obvious as likely to cause 
injury at any moment, he is, notwithstanding any promise of his em- 
ployer, guilty of contributory négligence if he remain at the work. 
In other words, he assumes the risk of the danger which he knows and 
appréciâtes, and, if the danger be so obvious or threatening as likely 
to cause injury at any moment, he has no right to continue at sucîi 
work in the expectation that promised assistance will be sent. Tliii 
principle of law the décision formulâtes without qualification, and ir- 
respective of what a reasonably prudent man would or would not hâve 
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donc under the circumstances. The opinion elsewhere goes further 
to say, in substance, that if the danger be not obwously threatening 
of présent injury, but yet if it be so imminent or manifest as to prevent 
a reasonably prudent man from assuming it, even with the promise of 
assistance, the master will not be Hable. 

New, the court in the présent case charged in substantial com- 
pHance with the first of thèse rules, and informed the jury that the 
plaintifif in error must be deemed to hâve assumed the extra hazard 
of the dangers which he knew or beheved to be imminent, and that 
the défendant in error would not be liable for an accident resulting 
in his injury from a danger which he himself believed was imminent, 
and to which he voluntarily exposed himself, unless that danger was 
enhanced by the failure on the part of the foreman to keep his promise 
to send materials and men to his assistance promptly. There can be 
no doubt of the correctness of that charge as given. It is true that 
the court might properly hâve proceeded further, and might hâve in- 
structed the jury that if they found that the danger, while not so 
threatening and obvious as likely to cause injury at any moment, 
was nevertheless so imminent and manifest as to prevent a reason- 
ably prudent man from risking it on the promise of assistance, the 
défendant would not be liable. Such an instruction might hâve been 
requested by the défendant in error, and its défense to the action 
might hâve been aided thereby. But the fact that it was not given 
at the request of the plaintifï in error was not error of which he can 
complain. The jury must hâve understood from the charge that, 
if they found that the dangers were not so obvious or threatening 
as likely to cause injury at any moment, the défendant in error would 
be liable. The jury brought a verdict against the plaintifï in error, 
evidently upon their belief that the dangers were so obvious or 
threatening as likely to cause injury at any moment, and that he 
knew and understood the péril of remaininç at work while awaiting 
the promised assistance. If, indeed, the danger was such, and he 
had knowledge of his danger, there was no occasion for the jury to 
inquire further. The obvious danger was his warning, and the gên- 
erai rule applied to his case, that a workman assumes the dangers 
which are obvious to him. It is only where the dangers are of a 
character that is not obviously threatening, that it becomes necessary 
to inquire what a reasonably prudeni man would hâve donc, and to 
refer to a gênerai standard by which the conduct of the workman, as 
of ail workmen in like circumstances, should be governed. The 
charge as given to the jury was more favorable to the plaintifï in 
error than it would hâve been with the requested addition. It per- 
mitted the jury to return a verdict for the plaintifï in error, if they 
found the facts otherwise than as recited in the charge. The wisdom 
and the justice of the rule as laid down by the Suprême Court, and as 
followed by the trial court, is illustrated by the facts of the présent 
case. Plaintifï in error was an experienced miner, and had been for 
years at work in the mine. It was his spécial duty to timber the 
mine and to look out for and remedy the very dangers which caused 
his injury. No one in the mine knew so well as he the périls to 
which in this particular occupation he was exposed. This is not a 
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case where an employé, unawareoftl^e perilous naturç of his em- 
ployment, remai^is at iiyork under a request for or promise of as- 
sistance of the master, nor is it the case of one who was under dis- 
ability or was incapable of estimating the danger. The dangers were 
such as in his regular employment it was his duty to deal with. They 
were confessedly visible and obvious to him. They were the natural 
resuit of the progress qi the work of mining. The défendant in error 
received its knowledge and information of thèse dangers from the 
plaintifï in error. The court in this connection properly instructed 
the jury that, "when it is necessary, in order to remedy a condition 
of insecurity, the employer has the right to contract with men to go 
and do what is necessary, and the men who with knowledge of the 
peculiar danger accept the employment are to be considered as having 
assumed the extra risks." Upon what theory of the law should th'^. 
défendant in, error be held liable, when it was true, as the jury must 
hâve found, that the injury to the plaintiff in error resulted from 
"an accident which he himself believed was imminent," and that he 
"assumed the extra hazard" of the dangers which "he knew and be- 
lieved to be imminent"? 

In Showalter v. Fairbanks, Morse &,.Co. (Wis.) 60 N. W. 257, 
the superintendent had assured an employé that there was no dan- 
ger, and had told him to return to his work. The court held that 
the employé was not relieved of the assumption of risk. The court 
said; 

"TJpon thèse facts we are clearly of opinion that the plaintiff must be held 
to hâve assumed the risk. He was of ordinary Intelligence. He knew that 
trenches of thls depth were liable to cave In. He knew that thls very trench 
had just partially caved In at a distance of a few feet. He came out of the 
ditch because of that very fact. He knew ail the facts which the superin- 
tendent knew, and had fully as much expérience as the superintendent. No 
expert englneer could hâve given him any additional information as,to the 
probability of the ditch cavlng In. In fact, he was fully informed of the 
péril, and chose to continur his work. No princlple is better establlshed than 
that under such circumstanoes the risk Is assumed. Naylor v. Eallway Co., 
53 Wis. 661, 11 N. W. 24; Johnson v. Water Co., 77 Wis. 51, 45 N. W. SOT; 
Paule V. Mining Co., 80 Wis. 350, 50 N.,W. 189. But it Is said that the as- 
surance of safety given by the superintendent, and the command to return 
to work, relieve the plaîntifC of *he conséquences of his assumption of the 
risk. This is not the case where the employé Is of full âge and capacity, and 
knows the danger as fully as the superintendent. Toomey v. Steel Works 
(Mlch.) 50 N. W. 850;' Linch v. Manufacturing Co., 143 Mass. 206, 9 N. E. 
728; Kean v. EoUlng Mills (Mlch.) 33 N. W. 395, 11 Am. St. Rep. 492; Brad- 
shaw's Adm'r v. Kallway Co. (Ky.) 21 S. W. 346. Plaintiff had the right to 
refuse to obey the ordér, and If he chose to obey he took the risk, of which 
he had full knowledge." 

The judgment of the Circuit Court will be affirmed. 

ROSS, Circuit Judge (dissenting). The plaintifif in error was plain- 
tifï in the court below in an action for damages resulting from Per- 
sonal injuries received by him while at work in the defendant's coal 
mine at Black Diamond, King county, Wash. The complaint states 
that the main body of the coal constitliting the mine consists of a coal 
vein of 61 inches, covered ;with 14 inChes of shale and 3 inches of 
bone, on top of which bone andishale is deposited a vein of coal having 
streaks of bone of various thickness through it ; that the vein of coal 
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and bone above the main vein is of a poor quality, and îs so gaseous 
that the coal therein cannot be mined ; that the défendant company 
well knew of the large quantities of gas contained in such upper vein 
of coal and bone, but that the plaintifï was ignorant thereof; that 
the mine is worked by what is known as the breast System, that is to 
say, "breasts are mined up from the gangways into the vein of coal 
toward the upper gangway, and said breasts are from 24 to 30 feet 
in width, and during the mining of the same the breasts are timbered 
by collars and posts." It is alleged that during the three weeks be- 
fore and on the day of the plaintiff's injury, which was February 21, 
1900, the plaintiff was at wo/k under the supervision of the pit boss, 
D. B. Davis, in breasts 25, 27, and 28 of the sixth level, engaged in 
timbering the same; that those breasts are next to and in a fault 
in the vein, of which fact the défendant was aware, breast No. 28 being 
against the rock formation in the portion of the separated vein ; that 
in driving the breasts mentioned the roof thereof indicated that it 
would be liable to crumble and fall, which weakness and unsate con- 
dition was noticed by the plaintiff, who "repeatedly asked of the said 
défendant, through its said pit boss, Davis, for more men and better 
timbers, so as to timber the same so that the same would be safe from 
caving in; that the said défendant did not furnish more men and 
more timber, and did not properly timber the same and prevent the 
same from caving in." It is alleged that on the 2ist day of Febru- 
ary, 1900, while the plaintifï was at work in breast 28, he noticed that 
the indication of caving was more prominent than before, and, think- 
ing that the same was unsafe, went to the pit boss, and complained 
that the breast was unsafe, and required better and more timbers, 
and more men to protect it ; that the pit boss then requested the plain- 
tiff to return to his place of work, promising to send him more men 
and more timbers with which to properly timber the said breast, and 
that the plaintiff, "believing and thinking that the danger from the 
lack of the said timber and the timbering, and the lack of men to 
place the same in the breast, was not so imminent and immédiate but 
what he could return to his work for a reasonable length of time 
without danger to himself, and not knowing of the gaseous condi- 
tion of the coal above the said vein they were then mining, v;ent 
back to his place of work, and under said assurances and with his 
lack of knowledge of the conditions, and proceeded to work as re- 
quested by the défendant, and worked for a period of an hour and a 
quarter, when the roof of breast number 25 caved in, bringing down 
with it large volumas of gas from the broken up coal above the said 
roof, as herein described, and the current of air, then being in the 
direction of the plaintiff from said breast number 25, brought the 
gas down and dissolved the same in the air to an explosive point, 
and down upon the open lamp of the said plaintiff, causing a terrifie 
explosion, killing one man and burning and mutilating the plaintiff" 
in a terrible manner. It is alleged that the mine was worked by the 
miners with open lamps, under the instructions of the défendant com- 
pany, and that the plaintiff was so working at the time of the acci- 
dent ; that the défendant "well knew that in case of a cave-in the gas 
would come down upon the said lamp, and cause an explosion, but 
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plaintiff did lîot know thèse things, as he was ignorant of the scien- 
tific proposition herein set out as to the gaseous condition of the vein 
above, and the liability of the gas coming into the working place in 
case of a cave-in" ; that the défendant did not inspect the working 
places, and did not inspect breasts 25, 27, and 28, for the purpose 
of seeing the defects of the timber or the liability of a cave-in, but 
carelessly and negligently artd wantonly allowed the conditions to exist 
without inspection or attempting to remedy thè same; that the de- 
fendant was fuUy warned of the impending danger, notwithstanding 
which it negligently allowed the plaintiff to remain in his place of work, 
without furnishing the men and timbèrs promised, and without any 
warning of the impending dangers. 

In its answer the défendant put in issue ail of the averments of nég- 
ligence on its part, and as an affirmative défense alleged that the root 
of the mine was of strong and firm rock formation, of a uniform width 
of 12 to 14 feet; that abundance of suitable timber was furnished 
and used in supporting ail the gangways and roofs of the différent 
breasts as the same were being mined ; that after the coal had been 
removed no further support was given to the roof of the breasts ex- 
cept along the passagewaiys ; that the mine had at ail times been free 
from gas, and had at ail times been operated with open lamps, though 
the Company furnished abundance of properly covered miners' lamps, 
which were at ail times placed at the disposai of ail the operatives, 
including the plaintiff in error ; that the mine was at ail times properly 
ventilated and regularly and frequently inspected; that the manage- 
ment and superintendency of the mine was under skilled and expe- 
rienced men ; that plaintiff in error had been for many years engaged 
in mine work, and for four years had been employed in this mine, 
and at the time of the accident and for the two years prior thereto 
had been the boss timberman bf the mine, whose duty it was to tim- 
ber and support the roof of the mine along the gangways and other 
places so as to render the same secure for himself and the other opera- 
tives ; that with the assistance of the men under him he had placed ail 
the timbers along the passageways and différent breasts at the place 
of and in the vicinity of the accident, and that the quantity and ex- 
tent of the timbering was left to his judgment ; that the mine had been 
carefully inspected on the morning of the day of the accident, and 
found free from gas and in every way secure before the operatives 
had entered it ; that a hundred feet or more from where the plaintiff 
in error was at the time employed, and in a breast which had been 
mined out, from an unknown and undiscovered cause, the roof caved 
in, accompanied by an escape of gas, which passed to where the 
plaintiff in error was at work, and waS exploded by his open lamp ; 
and that the explosion was entirely accidentai, and could not hâve 
been anticipated or prevented by the défendant in error, and that the 
hazard was an incident to the employment. 

The testimony shows that the plaintiff had not only worked in this 
mine for four years, but for about two years immediately preceding 
his injury had been its head timberman, whose duty it was, subject 
to the supervision and direction of the mine foreman, to so timber 
the breasts, roofs, etc., as to make them safe. His own testimony 
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shows that when his attention was called on the morning oî the acci- 
dent to the tendency of the roof, in breasts 25, 27, and 28, to squeeze 
and cave, he recognized the péril to which he would be exposed in 
working at the place where he was injured. His testimony tends 
to show that upon making that discovery he went to the foreman, 
and told him of the danger, and also informed him that there was a 
lack of men and of timber with which to keep those breasts from 
caving, and that to make them safe it was necessary for him to hâve 
more men and more timber; that thereupon the foreman promised 
to send the plaintiff more men and more timber for that purpose, 
and requested the plaintifif to return to his working place in breast 
No. 28, which the plaintifï at once did, and proceeded to work as re- 
quested by the foreman, relying upon his promise to send him more 
men and more timber. Based upon that and similar testimony, the 
plaintifï requested the court below to give to the jury this instruction : 

"I instruct you that if you should flnd that there was not a sufflcient uum- 
ber of men furnished to properly timber breasts 25-7-8, and keep the same 
from caving In, and that the plaintiff reported thèse facts to the mine fore- 
man, and the mine foreman promised the plaintiff that he would send more 
"■men to properly timber the said breasts, and upon this promise the plaintifï 
retm-ned to his place of work in breast 28; and if you should flnd turther 
that the dangers from caving in or otherwise, known and apparent to the 
plaintiff, were not so imminent that a reasonably prudent and careful man 
would not return to his place of work; and you should find that after the 
plaintiff bas (had) returned to his place of work and within a reasonable time 
which the défendant promised he would send men, and plaintiff was not 
furnished a sufflcient number of men to properly protect the roof from cav- 
ing, a cave occurred and the injury suffered by plaintiff— you will flnd (or 
the plaintiff." 

While this instruction is somewhat confused and inaptly expressed, 
it is quite manifest that what the plaintifï asked the court to instruct 
the jury as the law was that, if the danger impending his return to 
work was not so imminent or manifest as to prevent a reasonably 
prudent man from risking it upon the promise by the foreman to 
send the required men and timber, the plaintifï's return to work, 
and his injury while awaiting, for a reasonable time, the fulfillment 
of the unfulfîUed promise of the foreman, entitled the plaintiiï to 
a verdict for damages sustained. The court below refused the in- 
struction requested by the plaintifï, and upon the point indicated 
specifically instructed the jury as foUows : 

"ïhat the plaintiff would hâve the right to trust the foreman to carrv 
ont his promise in good faith to furnish him timber and furnish him suffl- 
cient men promptly to remedy the defect and to make the mine safe, and 
upon relying upon that promise, and with the knowledge which he him- 
self had communicated to the foreman, the plaintiff, by going back to his 
place of work voluntarily, would be assunilng the extra hazard of the dan- 
gers which existed in his own mlnd— that is, dangers which in his own mlnd 
he knew or belleved to be Imminent— and the défendant would not be lia- 
ble for an accident resulting in his injury from a danger which he himself 
belleved was imminent, and which he voluntarily exposed himself to, unless 
that danger was enhanced by a failure on the part of the foreman to keep 
his promise to send materials and men to his assistance promptly. You will 
take this, however, in connection with another instruction I will give you, 
that if the plaintiff went to his place of work voluntarily, and after going 
back to work there was a change occurred in the condition of the mine by 
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gas comlng ont which he did not know of, that there woiild be a dijty on the 
part of the défendant company to communicate any knowledge whieh came 
to its managing offlcers, or the superlnténdent or tbe foreman at work near 
there, or Whoever was charged with 'the itispection of the mine, to communi- 
cate the knowledge Immediately, or as soon as it eouldi be; to the plaintilï. 
The duty of furnishlng material and additional help, and of furiiishing in- 
telligence of the; plainIMt in the situation In w^ich he claims he was placed, 
carries with it a right to hâve time and oppprtunity to perf orm that duty, 
and the défendant would not be chargéable for any wrong ip the matter, il' 
it failed to furnish materiSls or men, to givé information instantly. It would 
only be chargéable for the f allure to do those things promptly, and that meaiis 
as quick as men of prudehce and having due regard for fhe safety of others 
could act. Though you should find that the plaintifC gave notice to the fore- 
man that the roof of the mine in the alrWay at breast 25, 27, and 28 leading 
to breast No. 28 was not safe and llable tO' fall, owing to the iusuffloient tim- 
bering, the défendant would not be liable for not strengthening and not ade- 
quately supporting the roof until it had reasonable time and opportunity to 
do so; and if you believe, before such reasonable opportunity had been af- 
forded to the défendant, thé plaintiff voluntarlly vpent back into the mine 
and exposed himself to the dangers resulting f rom the roof giving way, which 
he knew or supposed to be imminent, he cannot recover because he volun- 
tarlly assumed the hazard; and this would more particularly be the case if 
you find frojn the évidence that the plaintiff was the head timberman in 
that part of the mine where that accident:0ccurred, concerning which he gave 
notice, and that it was a part of the plalnttff's employment to place tlmbers 
and keep them in proper position." 

I do not understand, as is contended by the learned counsel for 
the défendant in error, that the court there instructed the jury that 
the dangers must hâve bCen so obvious and threaténing that a rea- 
sonably prudent mari would hâve avoided them before the plaintiff 
in error could be properly charged with contributory négligence or 
the assumption of risk. It is true that the court in one part of 
its lengthy charge told the jury that "the dangers and defects in the 
mine, that to the eye of the operator or foreman and superintendant 
portend unnecessary and unreasonable risks and great danger, niay 
hâve no such significance to the laborer or miner, who has not the 
knowledge or expérience which the operator must hâve in the opéra- 
tion of his mine, unless a reasonably intelligent and prudent man 
would, under the circumstances, hâve known and apprehended the 
risk which certain conditions indicated ; the dangers and the defects 
must be so obvious and, ithreatening that a reasonably prudent man 
would hâve avoided them, in order to charge the workman with con- 
tributory négligence or the assumption of the risk ;" and also in- 
structed the jury that "the plaintiff, in accepting employrnent from 
the Black Diamond Coal Mining Company, and proceeding to work, 
was not compelled to know or investigate its modes of business 
or methods of operating its mines, and did not assume any of the 
risks or dangers resulting from the methods of ijiining used by the 
défendant, save and except such risks and dangers which vvere ob- 
vious and apparent, and the périls of which were apparent to the 
mind and understanding of a reasonably prudent man in his position." 
But the instruction of the court herein fîrst quoted was, as stâted by 
the court, speciiîcally given to njeet the contention on the part of 
the plaintiff that the mine foreman had been by the plaintiff informed 
of the impending danger, and of the necessity for more men and 
more timbers with which to mâke the place where the accident oc- 
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curred safe, and that the plaintiff returned to work at the place of the 
accident at the request of the foreman, and upon his promise to send 
him the required men and timbers. 

Without référence to what a reasonably prudent man would hâve 
done situated as the plaintiff in error was, the spécifie instructions of 
the court given in respect to that contention were, in one place, to 
the efifect that the plaintifï, in voluntarily going back to his place of 
work with the knowledge which he himself had communicated to the 
foreman, and relying upon the latter's promise to furnish the re- 
quired men and timbers, assumed "the extra hazard of the dangers 
which existed in his own mind— that is, dangers which in his own 
mind he knew or believed to be imminent — and the défendant would 
not be liable for an accident resulting in his injury from a danger 
which he himself believed was imminent, and which he voluntarily 
exposed himself to, unless that danger was enhanced by a failure on 
the part of the foreman to keep his promise to send materials and 
men to his assistance promptly"; and, again, that if they fpund 
that, before a reasonable opportunity had been afïorded the défend- 
ant to adequately support the roof, "the plaintifï voluntarily went 
back into the mine, and exposed himself to the dangers resulting from 
the roof giving way, which he knev*' or supposed to be imminent, 
he cannot recover because he voluntarily assumed the hazard." 

Thèse spécifie instructions, given, as has been said, with référence 
to the contention of the plaintifï in respect to the principal point in 
the case, not only omitted any and ail référence to the question 
whether the danger was so imminent that a reasonably prudent man, 
situated as the plaintifï in error was, would or would not hâve re- 
turned to work upon the promise of the foreman, and remain at it 
for a reasonable length of time, awaiting fulfillment of that promise, 
but were, as above shown, to the efïect that the défendant would not 
be liable if the plaintifï himself voluntarily exposed himself to a dan- 
ger that he himself beheved was imminent, unless that danger was 
enhanced by a failure on the part of the foreman to keep his promise 
to send materials and men to his assistance promptly; and again, 
omitting the latter qualification, that the défendant would not be 
liable if the plaintifï voluntarily went back into the mine and exposed 
himself to the dangers resulting from the roof giving way, which he 
knew or supposed to be imminent. The rule of law applicable to 
such a case is, in my opinion, that, if the danger is not so im- 
minent or manifest as to prevent a reasonably prudent man from 
risking it, upon a promise by the proper authority to provide for 
the removal of the cause from which the péril arose, an exposure to 
such danger for a reasonable time, and a conséquent injury during 
that time, while awaiting the fulfillment of the promise, cannot defeat 
a recovery for the injufy. Hough v. Railway Co., loo U. S. 224, 25 
L. Ed. 612; District of Columbia v. McElîigott, 117 U. S. 621, 6 
Sup. Ct. 884, 29 L. Ed. 946. 

I am of the opinion that the spécifie instructions above noticed 
were erroneous, and were also inconsistent with the gênerai portions 
of the charge of the court also set out herein. The judgment should 
therefore be reversed, and the cause remanded for a new trial. 
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ROBB V. SEOUEITÏ TRUST CO. 

(Circuit Court of Appeals, Third Circuit Mareh 9, 1903.) 

No. 26. 

1. Indbmnitt— -RiGHTS OF Indbmnitok— Apfeal. 

An indemnltor, who bas been vouched to défend In a suit brought 
against a surety whom he bas agreed to indemnify, is entitled, at hls owii 
expense and charges, to fully défend sucb suit, aud to conduct in good 
faith tlie whole litigation from beginning to end. Sucb litigatiou, in ouv 
opinion, includes the rigbt to prosecute, under the laws and practice of 
tbe jurisdiction in wbicb tbe suit Is brought, an appeal from, or writ of 
error to, an adverse decree or judgment of the court of first instance. 
8. Samb— DiscHARGB OF Indkmnitob— Preventing Prosecution of Appeal— 
Question fob Jdry. 

An indemnltor of the S. Co., surety on a fortbcoming replevin bond, 
was notifled to défend an action thereon, which he did. After an adverse 
judgment it was agreed that a writ of error should be sued out, and the 
indemnltor made arrangements with a surety company satisfactory to the 
S. Co. to exécute the necessary bond. During the 10 days within which 
the bond could be filed aiid the supersedeas obtained, the S. Co., with 
knowledge, acquiesced In the arrangements, and on the last day on 
which the bond could be executed a bond properly drawn and executed 
by the surety company was presented to the S. Co. for its signature, 
according to the uniform practice, when It for the tirst time refused to 
exécute the bond or continue the litigation. The indemnltor sued out the 
writ of error in the name of the S. Co., without a supersedeas, to which 
the S. Co. subsequently objected, and, after paying the judgment ap- 
pealed from, notûied the indemnltor that, unless further security was 
given, it would move to dismiss the appeal, whereupon the writ of error 
was discontinued by the Indemnltor. Eeld, that whether sucb facts 
showed an unjustiflable Interférence by the S. Co. with the Indemnitor's 
right of appeal, sufficient to discharge the indemnltor, was for the jury. 
& Samb— Evidence. 

Where, in an action against an indemnltor to recover a liability of the 
surety on a fortbcoming replevin bond, défendant claimed that the 
surety's acts in preventing an appeal from the judgment against the 
surety on the bond were influeneed by the fact that the surety's directors 
were Interested in the enforcement of the judgment in replevin, and tliat 
such judgment was for their use and benefit. évidence as to who the 
surety's directors were, and who were the real parties interested in the 
judgment, was admissible. 

Acheson, Circuit Judge, dissenting. 

In Error to the Circtiit Court of the United States for the District 
of New Jersey. 

For opinion below, see Ii6 Fed. 20i. 

Robert H. McCarter, for plaintifif in error. 
John F. Harned, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is a writ of error to the Circuit Court 
of the United States for the District of New Jersey. The Security 
Trust Company, thé défendant in error, brought an action in contract 
in that cOurt, against Robb, the plaintifif in error. Thé action was 
founded on a bond of indemnity given by Robb to the Security Trust 
Company, to save it harmless, etc., in becoming surety in a property 
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bond given in a replevin suit, brought in the Suprême Court of the 
State of New Jersey. Tiie record discloses the following facts : 

In the month of June, 1897, the Ft. Wayne Electric Company brought 
an action of replevin against the Franklin Electric Light Company, 
at Cape May, to recover goods sold by the plaintifï to the défend- 
ant, under a claim of title reserved by the contract in the vendor 
until full payment was made. Robb, the plaintiff in error, in behalf 
of the défendant in the replevin suit, procured the Security Trust 
Company, the défendant in error, to become a surety in a forthcoming 
property bond to the sheriff, by which the défendant in the replevin 
suit was allowed to retain possession of the goods replevied, pending 
the suit. The plaintifï in error, Robb, indemnified the Security Trust 
Company against loss, by reason of becoming surety, as aforesaid, in 
and by an indemnifying bond. The action of replevin resulted in a 
judgment in favor of the plaintifï, based upon the plaintiff's ownei ■ 
ship and right to possession of the property. Suit was then corn- 
menced against the Security Trust Company, as surety in the re 
plevin bond, by the Ft. Wayne Electric Company. The Security 
Trust Company duly notified the plaintifï in error, Robb, to appear 
and défend the suit as its indemnitor. Pursuant to this notice, Robb 
appeared by his counsel, and conducted the litigation with the assist- 
ance of, but without expense to, the trust company. A protracted 
trial resulted in a verdict in favor of the plaintifï in replevin and 
against the Security Trust Company, and judgment was entered in 
the Suprême Court, upon said verdict, against the trust company, on 
the 22d day of January, 1901, for the sum of $14,621.88. 

Under the law and practice of New Jersey, this judgment was sub- 
ject to review by a writ of error, at any time within three years from 
its date. If, however, it was desired to prevent the issuing of an 
exécution and recovery thereon, it was necessary to file, within 10 
days from the date of judgment, a bond with surety to prosecute the 
writ with efïect. By the statutes of New Jersey, such bonds could 
be executed jointly with the surety by the plaintifï in error, or any 
substantial person for him. The uniform practice appears to hâve 
been, that the plaintifï in error executed the bond with the surety. 
There is testimony tending to show that the secretary, or other ex- 
ecutive ofiScer, of the défendant in error — the Security Company, who 
actively co-operated with the indemnitor at the trial, gave him to 
understand ail through the litigation, as well as expressly promised, 
that in case of an adverse resuit in the suit against the Security Com- 
pany, a writ of error would be sued out, to be prosecuted by and at 
the expense of the indemnitor in the Court of Errors and Appeals of 
the State of New Jersey. That pursuant to such understanding, up- 
on the entry of the judgment in the court below, the indemnitor, at 
his own expense, sued out a writ of error in the Court of Errors 
and Appeals, in the name of the said Security Company, and proceed- 
ed to hâve drawn up a bail bond with a proper surety, to wit, the 
City Trust Company of Philadelphia, in order to obtain a supers e- 
deas, as provided by law in that behalf. The testimony also tends to 
show that the président of the trust company designated the said City 
Trust Company as a surety satisfactory to him, and promised to 
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complète the bail bond with that company as surety, so that it might 
be filed within the lo days necessary to obtain a supersedeas. ïhe 
testimony also tends to show that, in the interval between the entry 
of the judgment, on the 22d day of January and the 3ist of that month, 
communications were had between the président of the Security Trust 
Company, the défendant in error, and the représentative of the plain- 
tiff in error, in which the information was given that arrangements 
had been made with the said City Trust Company to go on the bail 
bond as surety, and that this information was acquiesced in as in 
accordance with the gênerai understanding between the parties. It 
is not disputed that $144 was paid by the plaintifï in error, Mr. Robb, 
to the said City Trust Company, as its charge for becoming surety in 
the supersedeas bond, and that Mr. Robb arranged also to indemnify 
the said company against loss. There is testimony tending to show 
that the counsel for the plaintiff in error, relying upon such an under- 
standing with the défendant in error, presented a properly drawn 
bond, executed by the said City Trust Company, as surety, to the 
Security Trust Company, the défendant in error, on January 3ist, and 
that not until that day was any notice received by the plaintifï in 
error, or his représentatives or counsel, that there was any objection 
on the part of the Security Company to executing such a bond. It 
is in testimony that on that day, the secretary of the Security Company 
telegraphed from Camden, N. J., to the counsel of the plaintiff in 
error in Newark, in that state : — "We don't care to continue bond ;" 
and that afterwards, when another représentative of the plaintiff in 
error called at the ofifice of the Security Company in Camden, the 
secretary of the company said : — "Our board of directors do not care 
to continue this litigation any further. It is doing us no good ;" and 
that afterwards, a proposition for the deposit of $15,000, or additional 
collatéral security, was made by the Security Company to the rep- 
résentative of the plaintiff in error. As this was in the afternoon of 
the last day when a bond could be executed for the obtaining of a 
supersedeas, it is contended by plaintifï in error that it was then too 
late to comply with such a request, even if it had been a reasonable or 
proper one, as it was necessary to file the bond the next day in Tren- 
ton, while the parties who were then transacting the business were in 
Philadelphia and Camden, N. J. Within two weeks, thereafter, the 
plaintiff in error was notified by the Security Trust Company that 
exécution had been issued upon the judgment in the replevin suit, and 
that upon the demand of the sheriff, in whose hands the exécution 
was, it had paid the same, and that it would look to him to be indemni- 
fied, according to the obligation of his bond. It appears also that the 
judgment at the suit of the Ft. Wayne Electric Company against the 
said Security Trust Company, was for the use of John J. Burleigh, a 
director of the Security Trust Company, and an offer by the plaintiff 
in error in the suit below, to show that other of the directors of the 
Security Trust Company were interested in the said judgment against 
that Company, was denied. 

The writ of error, however, which was sued out by the attorney of 
the plaintiff in error, pursuant to the gênerai authority given by the 
Security Trust Company, on the z^d of January, 1901, continued 
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pending in the Court of Errors and Appeals of the state of New Jer- 
sey, and capable of prosecution, notwithstanding the failure to file the 
supersedeas bond within the ten days prescribed by law. If the said 
writ of error had been prosecuted with efifect, the judgment below of 
the said court would bave been reversed and the Security Company 
would hâve been entitled to a writ of restitution. 

On the 6th of April, however, the Security Company, by its attorney, 
notified the attorney of the plaintifï in error, that the said writ of error 
in the Court of Errors and Appeals of New Jersey was being prose- 
cuted without authority from the Security Company, and that unless 
the amount of the judgment below was paid, or security sufficient to 
reimburse said Security Company were deposited, he, the said attorney 
for the Security Company, would move the said Court of Errors and 
Appeals for the dismissal of the writ, on the ground that the same was 
being prosecuted without authority. Thereupon, the attorney for the 
plaintiff in error hère, who had sued out the writ in pursuance of his 
alleged understanding with the Security Company, and who had ap- 
peared in the litigation in the lower court at the request and with the 
co-operation of the said company, discontinued the said writ of error. 
In this, we think he was justified. 

In the suit in the court below, the plaintifif, the défendant in error 
hère, having proved the judgment against it as surety in the replevin 
bond, and the issuing of exécution thereon, and payment of the same 
by it, and the undertaking of the plaintiff in error, Mr. Robb, in his 
bond of indemnity tO' it, to indemnify and hold it harmless by reason 
of its said suretyship, demanded peremptory instructions from the 
court for a verdict in its favor, notwithstanding the testimony adduced 
by the défendant, the substance of which has been above recited. The 
plaintifif in error, the défendant below, also asked for peremptory in- 
structions for a verdict in his favor. The learned judge of the court 
below granted the request of the plaintifï, the défendant in error hère, 
and directed a verdict in its favor, for the sum of $14,621.88. The 
assignments of error relate to the propriety of the action by the court 
below in granting the request for a peremptory instruction to find for 
the plaintifï. 

A careful considération of the testimony sent up to us in this record, 
has brought us to the conclusion that the learned judge of the court 
below erred in thus directing a verdict for the plaintifï. In the reasons 
given by him for his action, the learned judge says : 

"There are some things that are clear In my mind with regard to this, 
and I confess that there are some things which are not. I am clear, for 
Instance, that the Security Trust Company was not bound to prosecute the 
writ of error themselves. On the other hand, I am also clear that Mr. Robb, 
as surety on the replevin bond, was entitled to hâve the case, as it had been 
tried before Justice Garrison In the Suprême Court, reviewed by a writ of 
error, and that, if the Security Trust Company did anything to impair that 
right, it would, under the décisions which hâve been cited to me, bave re- 
leased Mr. Robb, the surety." 

We think the principles of law governing this case are hère clearly 
stated. An indemnitor, who has been vouched to défend in a suit 
brought against a surety whom he has agreed to indemnify, is entitled, 
at his own expense and charges, to fully défend such suit, and to con- 
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duct in good faith the whole litigation from beginning to end. Such 
Htigation, in our opinion, includes the right to prosecute under the laws 
and practice of the jurisdiction in which the suit is brought, an appeal 
from or writ of error to, an adverse decree or judgment of the court of 
first instance. If there is manifest error in the judgment against the 
surety and indemnitee, by which the indemnitor's HabiHty would be 
fixed, if unreversed, it would be clearly a déniai of justice to such in- 
demnitor and an impairment of his right under his contract to take 
from him the opportunity, provided he proceed in good faith and with 
reasonable promptness, to demonstrate such manifest error to the 
proper court of review. Stark v. Fuller, 42 Pa. 320; American Surety 
Co. V. Ballman (C. C.) 104 Fed. 634. 

We only differ from the learned judge of the court below, in that 
we think there was testimony in this case tending to show that the 
Security Company did do something to impair the right of Mr. Robb 
to hâve the judgment against the said Security Company reviewed in 
the appellate court by a writ of error, and we think that it should, there- 
fore, hâve been submitted to the jury to say whether the testimony so 
tending was sufïïcient to establish the fact of an improper and unjusti- 
fiable interférence by the Security Company with that right of the plain- 
tifï in error. The contract of indemnity is in some respects sui generis, 
but, as in the case of other contractual obHgations, the law of the con- 
tract dépends upon and is found in the terms of the particular contract 
itself, and in the légal implications arising from those terms. The 
bond of indemnity in this case stipulated that Thomas Robb, the plain- 
tiflf in error, should save and keep harmless the Security Trust Com- 
pany from and against ail loss, damage, etc., which the company shall 
or may at any time sustain, incur or be put to by reason or in consé- 
quence of its having become surety in the replevin bond already men- 
tioned, or in or about defending any action, suit, or other proceeding 
which may be commenced or prosecuted against the said company up- 
on its said bond. The well-settled interprétation of such undertakiiig 
is that the liability of the indemnitor is not fixed, except by définitive 
judgment against him on the repkvin bond referred to. In any such 
suit, the indemnitee must, under the contract of indemnity, either in 
good faith défend himself, or vouch the indemnitor to défend the suit 
at his (the indemnitor's) own costs and charges, rendering such assist- 
ance as he may be called upon by the indemnitor to render in facili- 
tating and furthering such défense. Whether the indemnitee be bound 
to notify the indemnitor, or not, it is not necessary hère to décide, but 
where, as in this case, the indemnitor has been vouched to défend the 
suit, we consider the law to be that full and ample scope to make such 
défense should be afïorded to the indemnitor by the indemnitee, in- 
cluding ail necessary assistance in permitting and facilitating the review 
in an appellate court of an adverse judgment in a Court of first in- 
stance. That is, the indemnitor is entitled, under such circumstances, 
to ail the rights of défense to such a suit, including the right of review, 
which belonged to the indemnitee as the real party thereto. Under 
the law ofj^ew Jersey, the right to a writ of error is absolute. It was 
as much the right of the plaintiff in error as indemnitor, under the cir- 
cumstances disclosed by this record, to hâve taken the case to a re- 
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viewing court, as it was to défend the suit against the Security Com- 
pany in the lower court, provided he exercised that right in good faith 
and with reasonable promptness, and it was as much the duty of the 
Security Company, as indemnitee, to refrain from obstructing or inter- 
fering with that right, as it was to oflfer every opportunity for the 
proper défense of the suit in the court below. Thèse reciprocal rights 
and duties arise from the law of this particular contract. The testi- 
mony disclosed by the record in this case, above briefly summarized, 
in our opinion, tends to show that this right of the indemnitor (Robb) 
to fairly and fully exercise and enjoy his right to prosecute a writ of 
error to the judgment against the Security Company, was interfered 
with and impaired by the indemnitee, the défendant in error, contrary 
to the reciprocal obligation resting upon it as party to the bond of in- 
demnity. 

The second assignment of error raises another and différent ques- 
tion, to which it is necessary to advert. When Henry D. Robb, 
nephew of the plaintifï in error, was upon the stand, he had testified, 
as already stated, that the Secretary of the Security Company, Mr. 
Polhemus, had told him on the 3ist day of January, the last day when 
it was possible to perfect the supersedeas bond : — "Our Board of 
Directors do not care to continue this litigation any further," and he 
(Robb) said : — "The Directors" (meaning the directors of the Securi- 
ty Trust Company, défendant in error) "are fighting us, and you lie 
down at the eleventh hour and refuse to exécute the bond." He 
was then asked by counsel for the plaintifï in error, as follows : 

"Q. You said you said that their directors were flgliting. Do you know 
who were the real parties in interest beslde Mr. Bell, in this suit against 
Thomas Eobb? A. I do. (Objected to by Mr. Pancoast as immaterial, the 
real question being what was actually done.) Mr. McCarter — ^We think it is 
material by showing the anîmus of the Security Trust Company in suddenly 
changing its base of opérations. The Court: I think your position is correct. 
Judge Pancoast, that we are only coneerned in the facts; but it is a question 
as to how far the f act may be explained by the relation existing to those facts 
by other parties. I will allow you to show who Mr. Burleigh was. (Excep- 
tion for plaintiff prayed and allowed.) Q. Mr. Robb, were you in court, in 
the case at Camden, when Judge Pancoast, representing the plaintiff in this 
suit, announced who beside Mr. Burleigh were the real owners of the Bur- 
leigh clalm? A. I was. Q. Who did he so déclare? (Objected to as im- 
material, Irrelevant, and incompétent.) Q. What relation, if any, does Bur- 
leigh fiold, and did he hold, at the time of which you are speaking, to the 
Security Trust & Safe Beposit Company or the Security Trust Company? 
(Same objection. Objection overruled. Exception prayed and allowed.) A. 
He was a director; at that time he was a director; I don't know that he was 
any other officer; he was a director. Q. (By the Court) A director in what? 
A. In the Security Trust Company of Camden. Q. (By Mr. McCarter) Do 
you k'now who were the other, and who are the other real plaintifCs inter- 
ested in this judgment? (Same objection. Objection sustained. Mr. Mc- 
Carter, In behalf of défendant, prays an exception to this ruling of the court.)" 

It appears by the pleadings that the suit of the Ft. Wayne Electric 
Company against the Security Trust Company, and the judgment in 
the same, which the latter was compelled to pay, was for the use of 
John J. Burleigh. It also appears from the testimony above quoted, 
that Burleigh was a director in the Security Trust Company, and from 
the testimony of Mr. Bullitt, that Mr. Polhemus, secretary of the com- 
121 F.- m 
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pany, said to hîm, (speaking of the directors of the Securîty Trust 
Company) "A good many of them were interested în this claim," 
and that Judge Pancoast announced during the trial of the case in 
Camden, that others beside Burieigh, who was a director, were the 
real owners of the Ft. Wayne claim. We think the testimony object- 
ed to and ruled out, should haye been admitted. Taken in connection 
with the testimony béaring upon the conduct of the défendant in er- 
ror, showing or tending to show interférence with and obstruction of 
the exercise by Robb df his right to prosecute a writ of error to the 
judgment against the Security Trust Company, and the promptness 
with which exécution was issued upon that judgmentj and paid by 
the défendant in error, the excluded testimony might hâve had some 
bearing upon the contention of the plaintifif in error, that the action 
of the trust company was prompted by the direct personal interest 
which several of its directors, including Mr. Burieigh, had in the col- 
lection of the Ft. Wayne judgment. 

Let the judgment be reversed, and a venire de novo awarded. 

ACHESON, Circuit Judge (dissenting). I dissent from this re- 
versing judgment. The plaintif! below (the Security Trust Company) 
made out a clear, prima facie case. The défense set up was that the 
défendant (Robb) was released from liability on his indemnity bond 
because the plaintifï had declined to exécute the supersedeas bail 
bond tendered by the défendant, and had interfered with the prosecution 
of the writ of error which the défendant had sued out. Now, the 
plaintifï did décline to exécute a supersedeas bond, as principal there- 
in, and in connection therewith a judgment bond of indemnity to the 
proposed bail in error, the City Trust, Safe Deposit & Surety Compa- 
ny of Phîladelphia. In its explanatory letter of January 31, 1901, ttie 
plaintifï declared its willingness to sign a bond which would "afford 
Mr. Robb an opportunity to litigate the question to the utmost," 
but declined to assume additiorial responsibility unless indemnified; 
and later, on the same day, in an interview with the représentative of 
Mr. Robb, the plaintifï offered to exécute the bail bond as prepared 
if indemnified, but this oflfer Mr. Robb rejected. It is plain to me 
that until the présentation of the prepared papers on January 3ist the 
plaintifï did not understand the nature of the proposed obligation it 
was asked to assume. The plaintifï's request for indemnity, I think, 
was entirely reasonable. But, assuming that the plaintifï previously 
had agreed to exécute the appeal bond as tendered, how was the de- 
fendant damnified by its refusai to sign? That refusai did not pre- 
vent Mr. Robb's taking a writ of error with Supersedeas of exécution. 
The signature of the Security Trust Company to the appeal was not at 
ail necessary. Upon no just principle, then, could its refusai to sign 
operate to release the défendant Robb. It is idle to say that there 
was no time to prépare and perfect a new appeal bond. The bond was 
not due until February ist, and Trenton is' within an hour's ride of 
Philadelphia. Infact, Mr. Robb did sue out a writ of error, which, if 
prosecuted with success, would hâve secured to him a writ of restitu- 
tion. Did the plaintifï (the Security Trust Company) so interfère with 
the prosecution of the writ of error as to release the défendant (Robb) ? 
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Hère resort must be had to the correspondence between the attorneys 
of the respective parties. Mr. Harned's letter to Mr. McCarter was 
as follows: 

Camdeii, N. X, Apr. 6, 1901. 
Robert H. McCarter, Esq., Counsellor at Lavv, Newark, N. J.— Dear Sir: 
It bas just corne to my attention tliat you are prosecuting a writ of error in 
the name of the Security Trust Company in a suit of the Fort Wayne Electric 
Company against that Company. You are probably aware that lu this matter 
exécution was Issued, and the défendant Company compelled to pay the 
judgment, amounting in ail to some $15,000. Your use of the Trust Com- 
pany's name, as you well know, is without autliority, and I am dlrected by 
the Company to notify you that, unless you, at once, secure them by the 
payment of the money already advanced by them, or by a deposit of securi- 
ties amply suftlcient to reimburse them, they will move before the Court of 
Errora for a dismissal of your writ upon the ground that you are using the 
name of the Security Trust Company without their autliority or cousent. 
Failing to hear from you, I shall, at once, take steps as above indicated. 

ïours truly, John F. Harned. 

To this letter Mr. McCarter made the following reply : 

Newark, N. J., April 13, 1901. 
John F. Harned, Esq., Camden, N. J. — Dear Sir: In reply to your favor of 
Aprll 6th I beg to say that you are mistaken in the statement that my use 
of the Trust Company's name was without autbority, but inasmuch as that 
authority now appears revoked by your letter, I am of course compelled, 
against my judgment, and contrary to my views of what is proper, to aii- 
nounce that I will not further prosecute the writ of error to which you refcr. 
ïours very truly, Robert H. McCarter. 

The purpose of Mr. Harned's letter undoubtedly was to secure his 
client from loss arising from the delays of litigation. To his reason- 
able call for security there was no direct response. Mr. McCarter's 
answer ignored the subject. Mr. Harned's letter was by no means a 
peremptory order to dismiss the writ of error. Mr. McCarter did not 
then regard it as an absolute order to dismiss, for he wrote merely 
that he would not "further prosecute the writ of error." The utmost 
that can be said fairly is that Mr. Harned's letter was a notification to 
Mr. McCarter not to further prosecute the writ of error unless the 
trust Company was reimbursed the money it had been compelled to 
pay, or was secured against loss. Mr. McCarter was not directed 
by that letter to take any affirmative action in the pending suit in 
error. Mr. Harned reserved to himself positive action. This, it 
seems to me, is the reasonable interprétation of the correspondence ; 
and, evidently it was so understood by the parties themselves. Both 
sides avoided immédiate action. The matter was allowed to rest for 
a period of six months. Then, on October ii, 1901, Mr. Robb's 
attorney, without communicating with, or giving any warning to, 
the Security Trust Company or its attorney, went into the Court of 
Errors and Appeals, and procured an order dismissing the writ of er- 
ror. The order, it is true, was made as of April 13, 1901, but it was 
procured on the iith of October. The indorsement upon the order 
of dismissal is, "Filed October 11, 1901, as of April 13, 1901." In the 
circumstances, the procuration of that order must be regarded, I 
think, as the voluntary and deliberate act of Mr. Robb. He can- 
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not, in my Judgment, justly claim that this order of dismissal, made 
upon the motion of his own attorneys, released him from the obliga- 
tion of his bond hère sued on. 

As there was no conflict of évidence in respect to the material facts, 
the court, I think, rightly directed a verdict for the plaintiff. 



FEE et al. y. DURHAM. 

(Circuit Court of Appeals, Bighth Circuit. March 9, 1903.Ï 

No. 1,617. 

1. Mining Claims— Right of Relocation— Failurb to Complète Asssbsment 

WOKK. 

Rev. St. S 2324. as amended by Act Jan. 22, 1880, 21 Stat. c. 9, p. 
61 [U. S. Comp. St 1901, p. 1426], requires ÇlOO worth of labor to be 
performed on each mlning clalm in eacb calendar year, commencing 
on the Ist of January succeeding the date of location, and provides 
tbat "upon a fallure to comply with thèse conditions the claim or mine 
on which such failure occurred shall be open to relocation in the same 
manner as If no location of the same had ever been made, provlded that 
the original locators * * • bave not resumed work upon the claim 
after failure and before such location." A Jocator commenced his an- 
nual assessment work on December 26th, and bis employés worked until 
the night of December 30th, which was Saturday, when they quit until 
Monday mornlng, .Tanuary Ist, and then resumed work. In the mean- 
time leaving their tools on the claim. They contlnued the work until 
$500 worth had been done, but less than $100 worth had been done on 
Saturday night. Sunday night, between 12 and 1 o'clock, plaintiffs 
went upon the clalm and relocated the same. Held that, In contempla- 
tion of law, the original locator contlpued In actual possession from 
Saturday night until Monday moming, and his work was continuons, 
and that plaintiffs were trespassers, and acquired no rights by their re- 
location. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

The High Peak placer mlning clalm was duly located January 1, 1898, 
by the grantors of the défendant in error. On the 26th of December, 1899, 
the original locators of the clalm commenced to do the assessment work 
for that year. Laborers, provlded with suitable tools for the purpose, worked 
contlnuously during the usual worklng hours of each day from the 26th of 
December up to Saturday evening, December 30th, when they left off work, 
leaving their tools on the ground Intendlng to résume work Monday mom- 
ing, which they dld, and thereafter prosecuted It dillgently until largely 
more than the assessment work required by law had been done. Acting on 
the assumption that the original location of the claim was, forfeited, and 
that it was open to relocation, because the full amount of the assessment 
work for the year 1899 had not been done before the expiration of the year, 
the plaintiffs in error, a few minutes past mldnlght on the last day of De- 
cember, 1899, entered upon and relocated the claim, and afterwards brought 
this action of ejectment to recover possession thereof from the défendant 
In error. A Jury trial resulted in a verdict and Judgment for the défendant, 
and the plaintiffs sued out this wrlt of error. 

The only question in the case which It is material to conslder arises on 
the court's charge to the Jury, which was as foUows: "In determining this 

V 1. See Mines and Minerais, vol. 34, Cent. Dig. S 59, 
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case you will start out with the assumption that the defcndaflfs location 
on the first day of January, 1898, was valld. That gave him until midnight 
of the thlrty-first day of December, 1899, to do such work as was necessary 
to hold the claim; and It Is undisputed in this case that the défendant did 
not do the work during the year 1899 necessary to hold the claim; therefore 
at midnight on the Slst day of December, 1899, bis claim forfeited, and 
the land became subject to relocation and entry, unless It appears from the 
proof that the plalntilïs relocated the land before the défendant resumed 
work upon the claim after hls f allure and before such relocation; but if you 
flnd from the évidence that the défendant commenced work on the 26th 
day of December, 1899, and prosecuted said work until the 30th day of De- 
cember, that day being ^aturday, and that on that day hls laborers engaged 
in such work left their tools upon the ground at the place where they were 
engaged in work, intending to return on Monday morning, January 1, 1900, 
and that they did return at the usual hour on that day, and continued said 
work with reasonable diligence until the amount required by law had been 
performed, and that ail of said work was done by défendant in good falth, 
intending thereby to perfect hls title to the land, and that plalntilïs or any 
of them had knowledge that the défendant was thus engaged in such work 
on said land, and in order to defeat bis claim entered upon said land between 
the hours of twelve o'clock at midnight and one o'clock on the morning of 
January Ist, and posted notice on said land, then the plalntifCs were tres- 
passers upon the land in the possession of défendant, and such attempted 
location, under such circumstances, was void, and they acquired no right 
thereunder as against the défendant; but, on the other hand, if the de- 
fendant did not résume work on said land until the 4th day of January, 
1900, and in the meantime the plaintiffs had filed for record the location of 
said lands, then the plaintiCCs would be entitled to recover." The ^ving 
of this instruction, to which due exception was taken, is now assigned for 
error. 

The act of C-mgress requires that $100 worth of labor shall be performed 
or improvements made on every located mining claim during each year until 
the patent issues, and the act of Congress approved January 22, 1880, 21 
Stat c. 9, p. 61 [U. S. Comp. St. 1901, p. 1426], provides that "the work 
required to be done annually on ail unpatented minerai claims shall com- 
mence on the first day of January succeeding the date of location of such 
claim." 

J. W. Black, S. W. Massey, J. C. Floyd, and Robert Neill, for plain- 
tiffs in erro''. 

S. W. Woods and John B. Jones, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The defendant's grantors were in the actual possession of the claim, 
actively engaged in doing the annual assessment work thereon, when 
the plaintiffs entered upon the claim and made their location. The 
entry and location, under thèse circumstances, was a trespass, and 
no rights were acquired thereby. The Lebanon Mining Co. of New 
York V. The Consolidated Republican Mining Co., 6 Colo. 371 ; 
Weese v. Barker, 7 Colo. 178, 2 Pac. 919; Belk v. Meagher, 104 U. S. 
279, 26 L. Ed. 735. Inchoate rights to the public lands cannot in any 
case be acquired by trespass or by violence. An entry upon the prior 
possession of another is a trespass, and tends to provoke violence, 
homicides, and other crimes, and one making such an entry gains 
nothing by it. Atherton v. Fowler, 96 U. S. 513, 24 E. Ed. 732. 
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The original locators must be held to hâve been in the actual pos- 
session oftîleClaîm at the time the plaintifs made their location. 
The suspension bf work Saturday night, intending ta résume it Mon- 
day morning, and leaving their tools on the ground for that purpose, 
was not, in any sensé, an abandonment of their possession for the time 
between Saturday night and Monday morning. In contemplation of 
l^w, their possession was as complète and actual during that time as 
if they had remained at work during the night and on the Lord's Day. 
They were not required to work during the night or on the Lord's 
Day in order to maintain their possession and make their assessment 
work continuons. Thèir possession was attested and protected by 
their work and the présence of their tools. They could not lawfully. 
work on the Lord's Day if they had desired to do so, for the law of the 
State forbids labor on that day under a penalty. Sand. & H. Dig. § 
1887. Resting frora their work from Saturday night until Monday 
morning was no more an abandonment of their work or possession 
than the cessation of work to eat their midday meal would be. 

Under the act of Congress the failure to do the required assess- 
ment work within the year does not absolutely and irrevocably render 
the claim subject to relocation. It has this qualification: "Provided 
that the original locators * * * hàve not resumed work after 
failure and before such location." Referring to this statute the Su- 
prême Court of the United States in Belk v. Meagher, 104 U. S. 279, 
26 L. Ed. 735, said : 

"Such belng the lâw, It seems to ua clear that If work Is renewed on a 
clalm after It has once been open to relocation, but before a relocation is 
actually made, the rights of the original owners stand as they would if there 
had been no failure to eomply wlth this condition of the act. * * * Min- 
ing clalms are not open to relocatlon until the rights of the former locator 
hâve corne to an end. A relocator seeks to avall hlmself of minerai in the 
public lands whlch another has dlscovered. This he cannot do until the dls- 
coverer has In law abandoned his clalm and left the property open for an- 
other to take up." 

The originallocators in this case had not abandoned their claim, 
but were actually and continuously at work from the 26th of December 
until an early day in January, when they had done $500 worth of work. 
There was no suspension of the work during this time, and there was 
no period of time during which the plaintifïs coûld enter and make a 
valid location. The continuity of the work and possession was not 
broken by the cessation of labor at night and on the Lord's Day. It 
must be conceded that if the original locators had "resumed work" 
after the clock struck 12 on Saturday night, December 3ist, that the 
plaintifïs' location would hâve been invalid. We think upon the facts 
in this case, for ail légal purposes, the original locators must be held 
to hâve been prosecuting the work for the whole of that night, and 
that the plaintifïs could not rightfuUy enter upon the claim and make a 
valid location between midnight and the usual hour of resuming work 
on Monday morning, Pharis v. Muldoon (Cal.) 17 Pac. 70; Belcher 
Consolidated Gold Mining Co. v. Deferrari, 62 Cal. 160. 

The instructions of the court are in harmony with the views we 
hâve expressed. The judgment oï the Circuit Court is affirmed. 
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SANBORN, Circuit Judge (dissenting). The portion of the act of 
Congress which conditions the décision of this case reads: 

"On each clalm located after the tenth day of May, eighteen hundred and 
serenty-two, and until a patent has been issued therefor, not less than one 
hundred dollars' worth of labor shall be performed or improvements made 
during each year. * » » And upon a failure to comply wlth thèse condi- 
tions, the clalm or mine upon which such failure occurred shall be open to 
relocation in the same manner as If no location of the same had ever been 
made, provided that the original locators, their heirs, asslgns, or légal repré- 
sentatives, hâve not resumed work upon the clalm after failure and before 
such location." U. S. Comp. St. 1901, § 2324. 

The practical effect of the opinion of the majority of the court is 
to amend the portion of this statute preceding the stars, which is 
quoted above, so that it shall read: 

"On each claim located after the tenth day of May, 1872, and until a patent 
has been issued therefor, not less than one hundred dollars' vrorth of labor 
shall be performed or improvements made during each year, or the locator 
shall during the year commence to do this vs^ork or make thèse improvements, 
shall leave some idle tools upon the ground, and shall during the year form 
an intention to complète the work or improvements after the expiration of the 
year, and shall subsequently effectuate that intention." 

This change of the statute by judicial interprétation seems to me 
to be unwarranted, because it has the eflfect to annul the condition 
précèdent prescribed by the act of Congress for the validity of a 
mining claim, that not less than $ioo worth of labor shall be per- 
formed during the year, and to substitute for it a requirement of an 
indefinite and an infinitésimal amount of labor in the teeth of the rule 
that statutes should be so construed as to efïectuate rather than to 
destroy the enactments they contain (Potter's Dwarris on Statutes 
and Constitutions, p. 128, § 16), because the language of the statute is 
plain and its meaning is clear, so that it is not fairly open to a con- 
struction which so emasculates it (Lake Co. v. Rollins, 130 U. S. 
662, 670, 9 Sup. Ct. 651, 32 h. Ed. 1060; U. S. V. Hartwelf, 6 Wall. 
396, 18 L. Ed. 830; Sturges v. Crowninshield, 4 Wheat. 122, 4 L. 
Ed. 529; Knox Co. v. Morton, 68 Fed. 787, 789, 15 C. C. A. 671, 
673; Railroad Co. v. Sage, 71 Fed. 40, 47, 17 C. C. A. 558, 565); 
and because this interprétation really makes an exception to the pro- 
vision of the statute when its terms are plain, and contain no excep- 
tion, so that the légal presumption is that Congress intended to make 
none (Shreve v. Cheesman, 69 Fed. 785, 786, 16 C. C. A. 413, 414; 
Madden v. Lancaster Co., 12 C. C.A. 566, 573, 65 Fed. 188, 195; 
Morgan v. City of Des Moines, 60 Fed. 208, 8 C. C. A. 569). The 
opposite construction, the interprétation that the statute means what 
it expresses, that it means as it reads, that if the $100 worth of work 
is not performed within the year the locator's right to the mining 
claim ceases, and that claim becomes subject to relocation at any time 
before he résumes his work, has been adopted by the Suprême Court 
in many cases, notably in Jackson v. Roby, 109 U. S. 442, 3 Sup. Ct. 
301, 27 L. Ed. 990, where that court says of this section: 

"The act of 1872— and its provisions are re-enacted In the Revised Statutes 
— déclares that on each claim subsequently located, until a patent for it ig 
Issued, there shall be annually expended for. labor or Improvements $100, and 
on claims previously located an annual expendlture of $10 for each one 



472 121 FEDERAL REPORTER. 

hiindred feet In length along the veln, and provides that when such daims 
are held in eommon the expenditure may be upon any one of them. And it 
déclares that upon a (aîlure to comply with thèse conditions the claim shall 
be opened for reloeatlon in the same manner as if no location of the sam'e 
had ever béen made, provided the original locators, their assigna or repré- 
sentatives, hâve not resumed work upon It after failure and before reloea- 
tlon." 

Turning now to the facts of this case in the light of the act of Con- 
gress and its interprétation by the Suprême Court, we find that in 
order to sustain the validity of the mining claim of the original loca- 
tors they were required to perform work of the value of $ioo on or 
before midnight of December 31, 1899; that they performed work 
of the value of only $15 prior to that time; that they were not at 
work upon the claim when that day expired; that the statute de- 
clared that it then became "open to relocation in the same manner 
as if no location had ever been made"; that between that time and 
I a. m. of January i, 1900, the plaintiffs relocated the claim in strict 
conformity to the provisions of this statute; and that the original 
locators had not then resumed and did not résume work upon it until 
7 o'clock on that morning. Thèse facts seem to me to establish in 
the plaintifïs a perfect right to this mining claim under the statute 
which has been quoted. 

It is said in the opinion of the majority that this relocation was 
ineiifectual and void because the mining claim was in the possession 
of the original locators, because its relocation was a trespass, and 
therefore no rights in favor of the plaintifïs could be founded thereon ; 
and Lebanon Min. Co. v. Consolidated Rep. Min. Co., 6 Colo. 371, 
Weese v. Barker, 7 Colo. 178, 2 Pac. 919, Atherton v. Fowler, 96 U. 
S. 513, 24 L. Ed. 732, and Belk v. Meagher, 104 U. S. 279, 26 L. Ed. 
735, are cited in support of this position. Thèse authorities, with 
the exception of Belk v. Meagher, which will be subsequently dis- 
cussed, are not applicable to the question at issue in this case. They 
go no farther than to establish thèse two propositions: (i) That a 
location cannot lawfully be made upon public land in the possession 
of another who holds it under color of title to a prior and superior 
inchoate right to it (Lebanon Min. Co. v. Consolidated Rep. Min. 
Co., 6 Colo. 371, 379; Weese v. Barker, 7 Colo. 178, 2 Pac. 919); 
and (2) that a right to a mining claim or to any other title cannot be 
lawfully inîtiated by a forcible, as distinguished from a peaceable, 
entry (Atherton v. Fowler, 96 U. S. 513, 24 L. Ed. 732). The case 
at bar does not fall under either of thèse propositions. In the first 
place the original locators had no title or color of title to a superior 
or to any inchoate right to this claim when the plaintifïs relocated it. 
They, therefore, had no right which drew to them the lawful posses- 
sion as against the plaintiffs, and they were not in the actual posses- 
sion of it. The inchoate right of the original locators had ceased 
at midnight of December 31, 1899. Their possession, as against quali- 
fied locators, had also ceased, because the statute declared that the 
moment they had failed to do the work within the year the land was 
open to relocation, notwithstanding their possession, in the same mar- 
ner as if no location of the same had ever been made. The onl; 
right remaining in the original locators was the right to résume be- 
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fore the plaintiffs relocated the land, and this was a mère floating 
right, subject to the earlier exercise of the right of the plaintiffs. The 
plaintiffs first exercised their right, and thereby secured the superior 
claim. In the second place, the entry of the plaintiffs was peaceable, 
not forcible, so that it does net fall under the rule in Atherton v. 
Fowler, which was made for the express purpose of avoiding violence 
and Personal injury in the -assertion of conflicting claims. 

Nor does the fact that the plaintiffs relocated this claim between 
12 o'clock and i o'clock at night militate in any way against its valid- 
ity. Congress in its wisdom provided that the man who first after 
midnight of December 3ist in each year relocated a forfeited claim 
should hâve the prior right to it when they enacted that the year 
within which the work should be done should commence on the ist 
day of January succeeding the date of location. U. S. Comp. St. 
1901, § 2324. They might hâve provided that this year should com- 
mence at the hour when courts generally open, at lo o'clock in the 
forenoon, and then the relocations would hâve been made between 
10 and II in the morning. Under the act as Congress saw fit to 
enact it, the custom and practice of miners has been, is, and naturally 
will be, to make most of their relocations between 12 and i at night 
(Lindley on Mines, § 652, p. 823), because only in this way can they 
be sure that the exercise of their rights will précède the exercise of 
similar rights by others. In this state of the law and the practice 
of miners it is not perceived that later relocations would be either 
more righteous or more secure than those made immediately after the 
expiration of the year fîxed by the act of Congress. 

It is believed that under the provisions of the act of Congress un- 
der considération the original locators of this claim had no inchoate 
right to it and no possession of it when the plaintiffs relocated it; 
that the plaintift's' peaceable entry for that purpose was not a tres- 
pass ; that their relocation established in them a perfect right to this 
mine superior to that of the original locators ; and that thèse propo- 
sitions are sustained by the act of Congress itself, and by the décisions 
of the courts, which hâve considered and decided the questions hère 
presented. U. S. Comp. St. 1901, §§ 2322, 2324; Belk v. Meagher, 
104 U. S. 279, 287, 26 h. Ed. 735 ; Du Prat v. James, 65 Cal. 555, 
557, 4 Pac. 562; Russell v. Brosseau, 65 Cal. 605, 608, 609, 4 Pac. 
643; Kramer v. Settle, i Idaho, 485, 491, 492; Renshaw v. Switzer 
(Mont.) 13 Pac. 127; Morgan v. Tillottson, 73 Cal. 520, 15 Pac. 88, 

Section 2322, U. S. Comp. St. 1901, under which the original loca- 
tors held this claim, provided that "the locators of ail mining locations 

* * * so long as they comply with the laws of the United States 

* * * shall hâve the exclusive right of possession and enjoyment" 
of their respective claims, and this provision was équivalent to a 
déclaration that they shall not hâve the right to the possession and 
enjoyment of the claims when they cease to comply with the laws of 
the United States. When the plaintiffs made their relocation the 
original locators had ceased to comply with thèse laws, they had not 
performed the work which those laws required them to do during the 
year 1899 as a condition précèdent to the continuance of their right, 
and they had no right either to the claim or to the possession of it. 
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Section 2324 makes this conclusion clear, for it provides that upon 
a failure : ,to ; perform this work within the year the claim shall be 
"open to relocation in the same manner as if no location of the same 
had ever been made," unless the original locators résume work be- 
fore relocation is made. When the plaintififs relocated the claim the 
original locators had completely failed to do the required work of 
the year 1899, and they had not resumed work upon this claim. They 
were not in the actual occupation of it. The entry of the plaintifïs 
upon it was peaceable, necessary to the exercise of the right given 
them by the statute, and it was ipade for the express purpose of en- 
forcing that right. This entry, this relocation, could not hâve been 
a trespass, for a trespass is an unlawful interférence with the right 
of another, and this relocation did not impinge upon any of the 
rights of the original locators or of any other parties. The only 
right they had was the right to résume work before the plaintifïs re- 
located the claim. The right to résume and the right to relocate 
vested in the respective parties the instant the 3ist day of December 
passed. Congress granted the right to the land to the parties who 
first exercised their right. The plaintifïs exercised their right to 
relocate before the original locators exercised their right to résume 
and they thereby acquired the better right to the property. Their 
acts of entry and relocation did not constitute a trespass, because 
they violated none of the rights of the original locators, but simply 
asserted and exercised a right Congress had expressly granted to 
them. Thèse views are not without support in repeated décisions 
of the courts. 

In Belk v. Meagher, 104 U. S. 279, 287, 26 L. Ed. 735, Beik had 
made a location of a mining claim, had performed work upon it, but 
had failed, like the original locators hère, to fully comply with the 
statutes. No one had entered upon or interfered with his posses- 
sion, and he was working upon the claim from time to time. He 
was at least as completely in possession as were the original locators 
in the case at bar. Thereuppn, the défendants in that case, as the 
plaintifïs did in this case, peaceably entered upon and relocated the 
mining claim, and Belk insisted, as do the original locators in this 
case, that the property was covered by his location and was in his 
possession, so that the entry of the relocators was a trespass, and 
could not be the basis of any lawful claim, under the rule in Atherton 
v. Fowler, 96 U. S. 513, 24 L. Ed. 732. But the Suprême Court said : 

"Under the provisions of the Eevised Statutes relied on, Belk could not get 
a patent for the daim he attempted to locate, unless he secured what is hère 
made the équivalent of a valid location by actually holding and working for 
the requlsite time. If he actually held possession and worlied the claim long 
enough, and kept ail others out, his right to a patent would be complète. 
He had no grant of any right of possession. His ultimate right to a patent 
depended entlrely on his keeping hlmself In and ail others out, and if he was 
not actually in he was in law out. A peaceable adverse entry, coupled with 
the right to hold the possession whlch was thereby acquired, operated as an 
ouster, whlch broke the contlnuity of his holding, and deprived hlm of the 
title he might hâve got If he had kept in for the requlsite length of time. 
He had made no sueh location as prevented the lands from being in law 
vacant. Others had the right to. enter for the purpose of taking them up. 
If it could be done peaceably and without force. There is nothing in Ather- 
ton V. Fowler, 96 U. S. 513, 24 L. Ed. 732, to the contrary of this. In that 
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case it was held a right of pre-emption could not be established by a forcible 
intrusion upon the possession of one who liad already settled upon, improved, 
and inclosed the property. Upon that proposition the court was unanimous. 
We also agrée that, if a peaceable entry had bcen made on lands which had 
not been enclosed or improved, a good riglit might hâve been secured. 
* * * His (Belli's) possession might hâve been such as would hâve enabled 
him to bring an action of trespass against one v^ho entered without any 
color of right, but It was not enough, as we think, to prevent an entry 
peaceably and in good faith for the purpose of securing a right under the 
act of Congress to the exclusive possession and eujoyment of the property. 
The défendants, having got into possession and perfected a reloeation, hâve 
secured the better right." 

In Du Prat v. James, 65 Cal. 555, 556, 557, 4 Pac. 562, the plaintiffs 
had located a mining claim, had performed the necessary work for the 
years 1876, 1877, 1878, and 1879, and had done work of the vahie of 
$9 in the year 1880. Thereupon, on January i, 1881, the défendants 
entered upon the possession of the plaintifïs, and relocated the claim, 
and the latter insisted that their relocation was a trespass and inef- 
fectuai. The Suprême Court of CaUfornia said: 

"It has been held by the Suprême Court of the United States, and by this 
court, that a person cannot enter upon the actual possession of another for 
the purpose of laying foundatlon for a pre-emption claim to public lands of 
the United States; and it is claimed by the appellant that the same principle 
operated upon the parties to this controversy, and the défendants could not 
lavyfuUy enter upon the possession of the plaintiff and make a valid location, 
nor acquire any rights as against the plaintiff; that the défendants could not, 
by a trespass, lay a foundatlon for obtaining the beneflt of the act of Con- 
gress for the location of mining claims. The cases of Eilers v. Boatman, 3 
Utah, 159, 2 Pac. 66, and Weese v. Barker, 7 Colo. 178, 2 Pac. 919, are cited 
to support this view; but we think a close examina tlon of the act of Congress 
(Rev. St. §§ 2322, 2324) shows the reverse to be the better view. After de- 
claring in section 2322 that the locators of ail mining locations, so long as 
they comply with the laws of the United States, and with the state, terri- 
torial, and local régulations, not in conflict therewith, shall hâve the exclu- 
sive right of possession and enjoyment of ail the surface included wlthin the 
Unes of their locations, and of ail veins, etc.; and, after declaring in section 
2324 that a certain amount of labor shall be performed in each year, it Is 
provided in section 2324 that 'upon a failure to comply with thèse conditions 
the claim or mine upon which such failure occurred shall be open to reloea- 
tion in the same manner as if no location of the same had ever been made.' 
It seems from the foregoing that plaintiffs' only right to the possession de- 
pended upon the performance, annually, of the specifled labor, and, the labor 
being unperformed, the ground was open to relocation. The act of Congress 
does not say the ground shall be open to relocation if the labor be unper- 
formed 'and' if it be unoccupied; on the contrary, as above said, it is open 
to relocation if the labor be unperformed. It is urged that the clause of 
section 2324, giving to the original locator the right to perform the labor 
after the failure and before the relocation, gave him the right (as against 
the relocator) to remain in possession and exclude ail others. The logieal 
resuit of that proposition would be to annul the requirement for the per- 
formance of the labor; for, if he may remain and prevent relocation for one 
day, he may for a year — he may for an indefinite period. Congress had the 
nower to impose such conditions on the right to the possession of the public 
îands as it saw fit, and we think such conditions must be complied with. It 
will be observed that the entry of the défendant was peaceable and In good 
faith. The right of the original locator to perform the labor after a failure, 
and hâve the benefit of his location, is dépendent upon his having performed 
the labor before the relocation." 

To the same efïect are Russell v. Brosseau, 65 Cal. 608; 609, 4 
Pac. 643; Kramer v. Settle, i Idaho, 491, 492; Renshaw v. Switzer 
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(Mont.) 13 Pac. 127; Morgan v. Tillottson, 73 Cal. 520, 15 Pac. 88. 
Any other rule, as the Suprême Court of California well says, prac- 
tically repeals the statute, for if a locator, by depositing idle tools 
and forming an intention, may hold the possession and the title to a 
mine against ail comers for one hour, lie may for two hours, two 
days, for an indefinite time. No case in which this question has 
been considered has corne under my observation in which there is a 
décision which either conflicts with or modifies the rule established 
by thèse authorities. There is nothing of that character in the cases 
of Pharis v. Muldoon (Cal.) 17 Pac. 70, and Belcher Consol. G. M. 
Co. V. Deferrari, 62 Cal. 160, cited in the opinion of the majority. 
In each of thèse cases the original locators had resumed work upon 
the mining claim before the relocation was perfected. In the case 
at bar there was no resumption or attempted resumption until after 
the relocation had been made. The açt of Congress and the authori- 
ties under it seem to me to be clear and conclusive that where the 
work is not done within the year the right of the locator ceases. 
Nothing but the required work will préserve it. Neither idle tools 
lying upon the ground nor good intentions can, in my opinion, be 
substituted for the work required, because the statute excludes them 
when it expressly limits the condition précèdent to the performance 
of the work within the year. When the failure to do that work has 
occurred, nothing but a resumption of the work before a relocation 
will, in my opinion, sustain the original location. Tools upon the 
ground, intention to résume, resumption after relocation, are each 
and ail alike inefïectual to re-establish the original location, because 
the act of Congress expressly excludes them when it déclares that 
resumption of the work before the relocation, and that alone, can re- 
establish the original location. 

For thèse reasons, in my opinion the judgment below ought to be 
reversed, and a new trial of this case ought to be granted. 



NOKTHEKM PAO. EY. 00. v. MIX. 

(Circuit Court of Appeals, Ninth Circuit. February 24, 1903.) 

No. 854. 

1. Mastbb and Servant— Railkoads—Colmsions— Injuries to Brakeman. 

Plaintlff, who was head bralseman on a train kno-wu as "162 East," 
was injuréd by a head-end collision witb another train known as "loi) 
West." Train 162 East was started under an order which made no référ- 
ence to train 159 West, and no effort was made by defendant's train dis- 
patcher to Inform the operatives of train 162 East of the other train until 
Bome time after the train had left B., and until after the lapse of time 
within which train 162 East should hâve been expeeted to pass the only 
station at which it could hâve received such Information, when the 
dispatcher called the operator, who erroneously reported that the train 
had not yet arrived, he havlng been asleep when the train passed. The 
dispatcher then issued orders which resulted in the collision. HeW, that 
whether the train dispatcher was guilty of négligence in failing to timely 
Bend notice to train 162 East where to meet and pass 159 West was fot 
the Jury. 
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2. SaME — COMPLAraT— Nbaligence. • 

A complaint eharging that défendant sent plaintiff, as brakeman on 
one of its trains, along a single ti-ack, and negligently omitted to give 
plaintiff, or any of the crew operating wltli him, notice that it was at the 
same time sending another train in the opposite direction on the same traclî, 
■which must necessarlly meet in a very short tlme, wlthout making any 
provision for either train to talie a slding. contained a svTfficlent averment 
of négligence. 

8. Samb— Instructions. 

In an action for injuries to a brakeman, an instruction that it was dé- 
fendants duty to ail operatives to prevent passlng trains from colliding, 
and to exercise ordlnary and reasonable care to cause to be notifled the 
operatives on one train of the approach of a train In the opposite direc- 
tion, and to give such orders as will insure the safe passage of the one 
by the other was not error. 

4. Same — Trais Dispatcher — Represektation op Raii.iîoad Company. 

A railroad train dispatcher issuing orders for the movement of trains 
in the name of the superintendent represents the railroad company, which 
is liable for such dispatcher's négligence. 

5. Same— Railkoad Rôles— Dde Care. 

The rules of a railroad directing the action of the train dispatcher are 
prima facie évidence of what is due care on his part, and a violation 
thereof is prima facie évidence of négligence. 

6. Same— Appbal — Right to Allège Error. 

Where a railroad collision in which plaintiff, a brakeman, was injured, 
was caused by a train dispatcher's négligence in failing to obtain season- 
able information of the movement of a train and in issuing a train order 
on erroneous information received from a local telegraph operator that 
a train, which had passed his station whlle he was asleep, had not passed, 
défendant was not entitled to complain of an instruction that the local 
telegraph operator was a fellow servant of plaintiff, and, if the accident 
happened solely through his négligence, défendant would not be liable. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Wm. Wallace, Jr., for plaintifï in error. 
T. J. Walsh, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The collision which gave rise to this action 
for damages occurred on the Rocky Mountain Division of the North- 
ern Pacific Railroad, about i% miles east of Hellgate station, be- 
tween a train known as "162 East," consisting of 39 cars loaded with 
freight, and one known as "159 West," consisting of a car of horses 
and a caboose. Both trains were extras, and were, therefore, oper- 
ated not according to the regularly prescribed schedule, but under 
spécial orders of the train dispatcher, acting for and in the name of 
the superintendent of the road. Missoula, Mont., was the division 
headquarters, at which was located the chief dispatcher for the di- 
vision, although it seems that for convenience in train dispatching 
the division was divided into différent dispatching districts ; that 
part of the main Une between Helena and Missoula being called the 
"First District," that part west of Missoula the "Second District," 
and the branch leaving the main line at Garrison and running to 

If 4. See Master and Servant, vol. 34, Cent. Dig. § 495. 
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Silver Bow and Butte, Montana, being called the "Montana Union 
Branch." In the early part of the night of December 24, 1899, train 
162 East, on which the plaintifï below (défendant in error hère) was 
head brakeman, was at Missoula, east-bound, and train 159 West 
was at Silver Bow, west-bound. 162 East was, therefore, the su- 
perior, and 159 West the inferior, train. Eastward of Missoula, to 
and including Garrison, the stations, sidings, and distances are as 
follows: Bonner, 7.4 miles east of Missoula; Bonita, 18.1 miles east 
of Bonner; Carlan, 7.6 miles east of Bonita; Bearmouth, 7.8 miles 
east of Carlan; Hellgate, 5.3 miles east of Bearmouth; Drummond, 
6.9 miles east of Hellgate; Garrison, 20.9 miles east of Drummond. 
Silver Bow is on the branch line 44.4 miles from Garrison. At the 
time in question the only night telegraph offices between Missoula 
and Garrison were at Bonita and Drummond, and there were none 
on the branch line between Garrison and Silver Bow. 

The évidence shows without conflict that train 162 East was started 
from Missoula under "Train Order No. 91," to "run extra Missoula 
to Helena, and meet 2nd No. 53 and extra 153 West at Missoula, 
and meet extra 155 West at Bonner." That order was made "com- 
plète" — that is to say, it had been correctly repeated by the local op- 
erator to the dispatcher, and by him signed and entered of record, 
at 9 138 p. m. — and about 10 40 p. m. of December 24th train 162 
East left Missoula, east-bound. Order No. 91 was the only order 
the conductor or engineer or any other of the crew of train 162 
East received prior to the collision. It made no mention, as will 
hâve been seen, of train 159 West. Shortly after train 162 East 
left Missoula, to wit, at 11 :2i p. m. of December 24th, the train dis- 
patcher at that place sent "Order No. 98" to the conductor and engi- 
neer of train 159 West at Silver Bow to run 159 West extra from 
Silver Bow to Garrison. Shortly after i a. m. of the 25th of Decem- 
ber, and just before train 159 West arrived at Garrison, the dispatcher 
called the local operator at Bonita, and asked him about train 162 
East. The response was, "Not hère yet." At 1 105 a. m. of De- 
cember 25th, train 159 West arrived at Garrison, and at i :io a. m. 
the local operator there reported to the dispatcher at Missoula that 
it would be ready in 10 minutes to startwest. About 1:10 a. m. 
the dispatcher again called the local operator at Bonita, and asked 
if there was any sign of 162 East, to which inquiry he replied, "No 
sign." Thereupon, and at i :i9 a. m., the dispatcher sent to Bonita 
"Train Order No. 3" to 162 East to meet 159 West at Carlan. This 
order was also given, at i :2o a. m., to train 159 West at Garrison. 
Shortly after train 159 West left Garrison, the dispatcher instructed 
the operator at Drummond to put out the "red signal," so that he 
could reach that train in the event he wished to change the place of 
its meeting with train 162 East. On receiving notice of the arrivai 
of 159 West at Drummond about 1:57 a. m., the dispatcher called 
the operator at Bonita again, asking for train 162 East, the latter 
replying, "Not hère yet." The dispatcher then asked if he was 
sure they had not gone by, and the local operator replied, "Yes." 
The dispatcher asked, "Yes what?" and the operator replied, "Yes, 
I am certain that 162 East has not passed." Thereupon the dis- 
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patcher issued "Train Order No. 4," to the efifect that train 162 East 
and train 159 West should meet at Bonita instead of Carlan, which 
latter order became complète to train 162 East at Bonita at 2 a. m., 
and to train 159 West at Drummond at 2 :02 a. m. of December 25th. 
Neither order No. 3 nor order No. 4 was ever delivered to train 
162 East, the évidence being that prior to the issuance of either of 
those orders train 162 East had passed Bonita station. Having 
passed extra 155 West at Bonner, as directed in the order under 
which it was running, train 162 East reached Bonita about 12:35 
a. m. of December 25th, found the white signal out, indicating its 
right to continue its journey, and, after stopping at the water tank 
at that station for about 15 minutes, proceeded eastward without any 
knowledge on the part of its conductor, engineer, or any other mem- 
ber of its crew that train 159 West was coming westward on the 
same track, until the collision occurred. Such is the undisputed 
évidence in the case. 

The évidence further shows without conflict that the local operator 
at Bonita was asleep when train 162 East passed that station, which 
accounts for his answers to the two inquiries made of him by the 
dispatcher concerning that train. But according to the évidence the 
dispatcher did not even attempt to notify train 162 East of the fact 
that train 159 West was traveling westward, nor did he make any 
inquiry concerning train 162 East until after the latter had not only 
actually passed, but until after the lapse of time within which it 
should hâve been expected to pass, the only station at which it could, 
by any possibility, hâve received such information, namely, Bonita; 
for, as has been seen, train order No. 3, sent by the dispatcher from 
Missoula, was not sent to the operator at Bonita until i ng a. m., 
nor was any inquiry made of him until after i a. m. of the 25th, 
prior to both of which times train 162 East had passed Bonita, 
having arrived there at 12:35 ^- ^n- ^nd left at 12:50 a. m. of the 
25th. Of course, if the operator at Bonita had been awake, as he 
should hâve been, and had informed the dispatcher, in answer to 
his inquiries concerning train 162 East, that it had already passed 
Bonita, the dispatcher might hâve held train 159 West at Drum- 
mond, or perhaps hâve put it on some other siding, and thus hâve 
avoided the colHsion. But even if, in giving his untrue answers 
to the dispatcher's inquiries, the operator at Bonita could properly 
be regarded as a fellow servant of the crew of train 162 East, that 
would not relieve the défendant company of the charge of négli- 
gence committed by its représentative, the train dispatcher, in fail- 
ing to send timely notice where to meet train 159 West. He knew 
that train 162 East was at Bonner about 11:35 or 11:40 p. m. of 
the 24th, for train 155 West passed it there, and reported that fact 
to him on its arrivai at Missoula at 12 :io a. m. of the 25th. The 
distance from Bonner to Bonita is but 18.1 miles, and the chief dis- 
patcher himself testifîed that, according to his figures, train 162 
East must hâve left Bonner about 11:35 o'' 1140 p. m., and that 
according to his expérience it would take it about i hour and 15 
minutes to run to Bonita, although freight trains of that class, said 
the witness, "hâve made the run in much less than that time — an 



480 121 FEDERAL REPORTER. 

hour or less." The plaintiff's testimony is to the effect that the 
average running time of such trains between those stations is i hour 
and 5 minutes, and that on the occasion in question it was about 
I hour. There was no error in permitting the usual running time 
between Bonner and Bonita to be shown, for it bore directly upon 
the question of what was timely notice by the dispatcher to train 
102 East where to meet train 159 West. Taking the running time 
as I hour and 15 minutes, and the time of departure of train 162 
East from Bonner as 11:35 or n :40 p. m. of the 24th, it should 
hâve been expected to reach Bonita at 12:50 or 12:55 a. "^- of the 
25th. That station, it is well to repeat, was the only station at 
which it was possible for the dispatcher to notify train 162 East 
that it must necessarily meet train 159 West going in the opposite 
direction. Yet it was after l a. m. of the 25th before the dispatcher 
made any efïort to get into communication with train 162 East. 

In respect to thèse matters there is, as has been said, no conflict 
in the évidence. The court below was not only justified in submit- 
ting the question of négligence to the jury, but we are of opinion 
that the évidence is amply sufificient to sustain the verdict against 
the défendant company on the ground of the négligence of the 
company's représentative, the train dispatcher. Moreover, because 
we held, in Oregon Short Line & U. N. Ry. Co. v. Frost, 21 C. C. 
A. 186, 74 Fed. 965, as hâve other courts, that a local operator, 
in delivering orders from the train dispatcher to the trainmen, is 
a fellow servant of the latter, it by no means follows that in answer- 
ing the inquiries of the train dispatcher, upon which he may or may 
not issue orders, the local operator is.to be regarded as a fellow 
servant of the trainmen. That question, however, we find unneces- 
sary to décide in this case, for the reason already suggested. 

It will be observed that every order issued to either of the trains 
in question was issued by the dispatcher in the Missoula office, so that 
the circumstance urged by counsel for plaintifï in error that the Rocky 
Mountain Division was divided into différent dispatching districts is 
without significance. So far as thèse particular trains are concerned, 
at least, their movements were directed entirely by the dispatcher at 
Missoula. 

In the view we take of the case, it is unnecessary to consider the 
ruling of the trial court in excluding the letter of the local operator 
at Bonita, written the day after the collision, confessing that he was 
asleep when train 162 East passed his station, and endeavoring to 
explain his action in running away immediately after hearing of the 
accident. 

The objection that the complaint does not charge the défendant 
company with any négligence is without merit. It charges that the 
défendant sent the plaintiff, as brakeman on one of its trains, along 
its single track, and negligently omitted to give the plaintifï, or any of 
the crew operating with him, notice that it was at the same time 
sending another train in the opposite direction on the same l.rack, 
which trains must necessarily meet witliin a very short time, and 
without making any provision for either train to take a siding. That 
is a sufficient averment of négligence. 
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It is contended on behalf of the plaintiff in error that the trial court 
f.rred in instructing the jury that it was the duty of the défendant 
Company "to give such orders as will insure the safe passage of the 
one [train] by the other." The court, after stating that the plaintifï 
alleged, in effect, that the défendant company negligently omitted 
to inform him, or any of the operatives on his train, that the other 
train was approaching, and that the collision occurred by reason of 
the négligence of the défendant in that regard, instructed the jury as 
follows : 

"It is the duty of the défendant company to ail operatives upon its road 
to take ail reasonable care and precautjon to prevent opposing trains on its 
line of railway from coUlding, and to exercise ordinary and reasonable care 
to notify, or cause to be notifled, the operatives upon one train of the ap- 
proach of a train In the opposite direction, and to give such orders as will 
insure the safe passage of the one by the other. 

"With regard to the movement of trains, the train dispatcher stands in the 
place of the défendant. His orders are issued in the name of the superln- 
tendent, representing the défendant, and for any négligence on the part of the 
train dispatcher the défendant is liable. If, accordingly, you find from the 
évidence that the failure of the operatives on train 162 East to receive notice 
of the approach of 159 West was due wholly or in part to any négligence on 
the part of the train dispatcher, then the défendant company was négligent, 
and your verdict should be for the plaintifï. It is not necessary, in order 
that the plaintifC may recover, that the négligence of the train dispatcher 
should be the sole cause of the collision; if his négligence contributed to — that 
is to say, had a share in produclng^ — the injury, the company was liable, even 
though the négligence of the telegraph operator at Bonita also contributed to 
the collision. 

"It was the duty of the défendant railway company, when It put the two 
trains in motion in opposing directions on the same track, if it did so, to make 
suitable provision and to exercise ordinary and reasonable care for their safe 
management, guardlng against danger of accidents. This was a positive duty 
upon the part of défendant, which it owed to Its employés; and If thIs duty 
was delegated to any partlcular agent, such as a train dispatcher, and such 
agent was négligent In the performance of that duty, his négligence in that 
respect is the négligence of the défendant. 

"It was the duty of the défendant company to regulate the time and man- 
ner of running its trains so as to avoid collisions, and to exercise reasonable 
care to enable ail its servants engaged in operating any partlcular train upon 
its line of railway, and who would be imperiled by a collision, to know when 
a train might be expected, whIch would be llkely to collide with the other 
train. As to what is ordinary and reasonable care dépends upon the circum- 
stances and upon the danger to be apprehended. The greater the danger to 
be apprehended, the greater should be the care exercised. 

"In considerlng the question as to what Is due care on the part of the train 
dispatcher, you are advised that the rules of the défendant company, so far 
as they purport to direct the action of the train dispatcher, are prima facie 
évidence of what is due care on his part; and a violation of thèse rules by 
the train dispatcher would be prima lacie évidence of négligence on his part. 
The position of train dispatcher of a railway company is one calling for the 
exercise of a high degree of care and caution. * * * One [who] enters 
Into the service of another and engages in a partlcular employment is pre- 
sumed to do so with a knowledge of and a taking of the risks of its ordinary 
hazards and dangers, in which the négligence or carelessness of a fellow serv- 
ant or fellow servants is included. 

"The duty alleged as owing by défendant to plaintiff in paragraph 4 of the 
complaint was to advlse the servants operating any partlcular train as to 
where It would be met or overtaken by any other train; and, second, to give 
train crews orders where they should awalt other trains to pasg tliem. Th« 
law does not demand that the railway company shall see to it, under ail cir- 
cumstances, that such directions actually reach the train crew, 
121 F.— SI 
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"The Standard, System of tralh moyunieiits, as in force, tipdrn the Northern 
Paclflc Rallway, is a reasonably safe System for the movemente of trains, 
and in this respect, as to the adoptioii of the System, the défendant has com- 
plied wlth Its dùty. ' Dnder thIs systèm the dispatcher gains hls information 
of the whereaboute and of the arrivai and departure of trains from the local 
telegraph opéra tor. The local telegraph operator is a fellow servant of the 
plaintiff, and, if an accident happens ; solely through the carelessness or fault 
of the local operator, thé défendant wbuld not be responsible to the plaintiff 
In damages therefor. If the collision in the présent Instance was due solely 
to the local operator Laird's fàilure té report the passage of extra 162 East 
to the dispatcher, then the défendant Is entitled to a verdict in this action." 

Whether the instruction last qupted concerning the local telegraph 
operator was entirely correct, in view of the facts of this case, we 
need not décide, for the reason already stated; but certainly the 
plaintiff in error has no cause to complain of it. The other instruc- 
tions above quoted embody, we think, a full and correct statement of 
the law applicable to the , jsvidènce in the case. There was no error 
in refusing the instructions , requested by the plaintifï in error, nor 
do we find any error prejudicial to the rights of the plaintiff in error 
in any of the rulings of the court below. 

The judgment is affirmed. 
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(Circuit Court of Appeals, Fifth arcuit, February 24, 1903.) 

No. 1,189. 

1. JcDiciAi, Sai-b— Propertt of Corporation— Necessart Parties to Rule 

ifOR Confirmation. 

Neither stoCkholders nor gênerai creditors of a corporation, vylthout 
liens, are necessary parties to a suit to enforce liens on Its property; nor 
need they be served with a rule for confirmation of a sale of such 
property. 

2. Bamb— Validitt— Irregularitt 

The failure of a commlssioner appolnted to make a sale of property 
under a decree of court, through inadvertenee, to ofCer separately one 
parcel Of land, of small value, as required by the terms of the decrée, 
before ofCerlng ail as a totality, is a mère irregularity, which will not 
defeat confirmation where n'o loss or Injury resulted. 

8. SAME— FEDERAL COURTS— PliACE OF SaLE. 

Where a fédéral court had jurisdiction to order a sale of real estate, the 
fact that Its decree directed that the sale be made at a place other than 
"the courthouse of the county, parlsh or city, in whlch the property, or 
the greater part thereof, is located, or upon the premises," as required 
by Act March 3, 1893 (27 Stat. 751 [U. S. Oomp. St. 1901, p. 710]), does 
not render the sale void, nor is It a ground for refusing confirmation, 
since the decree, although erroneous, Is binding unless reversed on appeal. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Emile Godchaux, Alexis Brian, and R. E. Milling, for appellants, 
James Legendre and Guy M. Hornor, for appellees. 

Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 
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PER CURIAM. The decree from which this appeal îs taken is as 
follows : 

"Alfred H. Morris v. Caffery Central Sugar Reflnery & R. R. Co., Ltd. In 

Equlty. (No. 12,992.) 

"This cause came on to be further heard at this term on tbe oppositions 
of Charles Godchaux, agent, Moses Alexander, and Mrs. F. E. Marks, to the 
confirmation of the sale of the real estate of défendant reported to the court 
by A. G. Brice, Esquire, spécial eommissioner, and upon the report of William 
Grant, Esquire, spécial master, upon said oppositions, and the objections to 
his report, and was argued by counsel. Whereupon, In considération thereof, 
it is now ordered, adjudged, and decreed as follows: 

"First. That ail the objections to the report of said spécial master be over- 
ruled, and that his report be in ail respects conflrmed; the court being fuUy 
satisfled with the correctness of the spécial master's conclusion, both of law 
and of faet. 

"Second. It is further ordered that the opposition of Charles Godchaux, 
agent, of Moses Alexander, and of Mrs. F. E. Marks, filed to the rule for the 
confirmation of the sale made by the said A. G. Brice, spécial eommissioner, 
be overruled, and that the sale of the property of the défendant corporation 
to Charles Godchaux, agent, made on the 29th day of March, 1902, for the 
price and sum of one hundred and fifty thousand dollars, as reported to the 
court by said spécial eommissioner, be now in ail respects approved. 

"Third. It is further ordered that upon the tender by the spécial eommis- 
sioner to him of a deed executed before notary public of the city of New 
Orléans, in which the notes and bonds secured by mortgage on the said prop- 
erty shall be surrendered and canceled, the purchaser shall forthwith pay 
into the hands of the spécial eommissioner the sum of $150,000, the purchase 
price at which the property was adjudlcated to him, less the sum of $15,000, 
already deposited on account thereof wlth said spécial eommissioner. 

"Fourth. It is further ordered that ail the costs incurred on the oppositions 
to said sale, Including a fee of $500 to Wm. Grant, the spécial master, as an 
allowance for his services herein, to be taxed as part of the costs, be paid 
by the said opponents, Charles Godchaux, Moses Alexander, and Mrs. F. B. 
Marks, for which they are condemned jointly and severally." 

The report of the spécial master, referred to in the foregoing decree, 
is substantially as follows: 

"First. It appears from the record that a decree was entered upon the bill 
and answer in this case on the ISth day of Pebruary, 1902, ordering sale of 
the plantations of the défendant to be made by the eommissioner at the front 
door of the customhouse in the city of New Orléans, for cash, upon thirty 
days' notice. By the terms of the decree the eommissioner was directed to 
offer the properties for sale in lots as follows: First, the OafCery Central 
Refinery, with the three lots of ground connected therewith; second, the 
Stirllng plantation; third, the Peebles plantation; fourth, the tract of land 
fourthly described in the decree. It is further ordered that, after the prop- 
erties were so ofCered, they should be offered as one parcel, and, If the bid 
for them as a totality should exceed the aggregate of the bids for the several 
lots, then the bid for the properties as a whole should be accepted. It ap- 
pears from the commissioner's report that he flrst ofiiered the first three 
properties separately, but that, through an oversight, he omittéd to offer the 
several parcel of land fourthly described. He then offered ail the properties 
as one parcel, and struek them off to Charles Godchaux, agent, upon his bid 
of $150,000, which was in excess of the aggregate amount bid for the prop- 
erties separately. AU thèse facts were reported to the court by the eommis- 
sioner on the llth day of April, 1902. 

"On a rule taken by the complainant against the purchaser, Charles God- 
chaux, agent, to show cause why the sale should not be approved, objections 
were flied by the purchaser, by Moses Alexander, a créditer who bas a 
privilège on the proceeds of cane sold to the défendant, and by Mrs. F. B. 
Marks, a stockholder In the défendant corporation. Thèse objections may be 
fitated and summarized as follows: (a) That ail the stockholders and cred- 
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Itors of the défendant corporation who hâve an interest In the sale were not 
made parties to the rule. (b) That sufSclent time has not been allowed the 
parties in Interest to file objections to the sale, (c) That the commissioner did 
not offer each of the four properties separately, nor afterwards offer them 
as one parcel, as requlred by the decree of sale, (d) That said sale was not 
made In the parlsh of St. Mary, where the greater portion of the lands are 
sltuated, as requlred by the act of Oongress approved March 3, 1893 (27 Stat. 
751 [V. S. Oomp. St. 1901, p. 710]). (e) That sald property, owing to the 
présent temporary flnancial dépression, brought a grossly Inadéquate price, 
and that If reofCered It wUl brlng its real value. 

"I shall consider thèse objections separately, In the order hère stated: 

"(a) The objection that ail parties in interest, including stockholders; 
mortgage and ordinary credltors of the défendant corporation, hâve not been 
served wlth a copy of the rule to conflrm the sale, It seems to me, is without 
merit. It appears from the Indorsements on the original rule flled April 21, 
1902, that ail the parties to the record, except Moses Alexander, a creditor for 
the price of cane sold to the refinery, hâve accepted service of the rule. and 
consented to the confirmation of the sale. I do not think that the stockholders 
are entitled to notice of the rule, as none of them, except Mrs. Marias, who 
was permltted to file objection, hâve corne into the case. They are repre- 
sented by and through the corporation in ail matters In lltigation, and are 
not, as a gênerai rule, permltted to appear in a suit and mal^e a défense for 
the corporation In whlch they are shareholders, except where It Is alleged that 
the corporation Is fraudulently neglecting to défend its Interest, etc. Hawes 
V. Oakland, 104 TT. S. 450, 26 L. Ed. 827. Nor do I think that gênerai cred- 
ltors who hâve not cbme into the cause, and whose rights are not directly 
affected, are entitled to notice of the rule, or to be made parties to the cause. 
The gênerai charge is made in the oppositions that ail the parties in interest 
hâve not been served with the rule; but the supposed parties are not named, 
as they ought to be, under the rules of practice, to give the plaintiff a better 
writ. It appears from the évidence, however, that there are several suits 
pending against the défendant corporation in the district court of St. Mary 
Parlsh, a llst of whlch Is given In the transcrlpt of évidence, and sub- 
stantiated by copies of the records of the cases filed herewlth. Judgments 
hâve been recovered against the Caffery Company in thèse cases, but they 
hâve not been slgned, owing to the pendency of rules for a new trial, nor 
hâve they been reglstered In the mortgage office as liens on the lands sold 
by the commissioner, nor can they become operative liens If signed and regls- 
tered in the future, pending the rule to conflrm the sale, for It is an ele- 
mentary rule that liens cannot be acquired on property in custody of the 
law to the préjudice of the Us pendons. My conclusion on this point Is that 
■ nelther stockholders nor gênerai credltors without liens are necessary parties 
to a suit of this character In the flrst Instance, under the rule that no one 
need be a complainant In whom there exlsts no interest, and none a défendant 
against whom nothing Is demanded. Kerr v. Watts, 6 Wheat. 550, 5 L. Ed. 
328. While the gênerai rule Is that ail parties in Interest must be made par- 
ties, it should be restrlcted to parties whose interests are directly lu issue. 
Mechanics' Bank v. Seaton, 1 Pet. 299, 7 L. Ed. 152; Story v. Livingston, 13 
Pet. 359, 10 L. Ed. 200. If ail the unsecured credltors of a corporation in 
cases of this character, and Its stockholders, are to be consldered necessary 
parties, the court could never proceed to decree at ail, for there will always 
be some who are unknown and neglect to come In. It foUows that, if it is 
not necessary to make gênerai unsecured credltors and stockholders parties in 
the flrst Instance, they need not untll they come in be made parties to a rule 
to conflrm a sale. 

"(b) The complalnt that the rule to conflrm the sale Is prématuré, and does 
not allow sufflclent time to file objections, is equally untenable, Equlty rule 
83, which gives parties 30 days In which to flle objection to a master's report 
after it is filed In the clerk's office, does not apply to reports of sales made 
nnder a decree of court. Pewablc Mining Co. v. Mason, 145 U. S. 349, 12 
Sup. et. 887, 36 L. Ed. 732. 

"(c) The objection that the commissioner did not flrst offer the four parcels 
of property separately, and that he did not afterwards offer them ali ae an 
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entirety, Is only partially sustained by the proofs. The commissioner admits 
in his report that he did omit to ofEer the fourth pareel separately, but al?o 
reports that he secondly offered them ail as a totality, as directed by the 
decree. ïhe fallure of the commissioner to offer one of the parcels separately, 
which was worth only about $75, is, at most, merely an irregularity, whlcli 
the court, in its undoubted discrétion, may overlook, as It has injured no one, 
and did not affect the bidding. 2 Freeman on Executions, § 286. It forms no 
just ground for refusing to approve the sale. Moreover, the purehaser does 
not allège or show that he was ignorant of the irregularity complained of, or 
that he has been injured thereby, and It therefore may be assumed that he 
Intended to waive it. While the stockholder and the gênerai créditer who 
oppose the confirmation of the sale may hâve had no knowledge of the Irregu- 
larity, they do not allège or show that the bidding was affected by it, or that 
they hâve been injured or prejudiced thereby. My opinion, therefore, is that, 
even if a stockholder or gênerai créditer has any right at ail to oppose a sale 
in cases of this character, the présent opponents hâve not made a case by 
their averments or proofs which entitles them to relief in a court of equity. 

"(d) The objection that the sale was not made at the courthouse in the 
parish where the principal part of the property is situated, as directed by 
the act of Oongress approved March 3, 1893 (27 Stat. 751 [U. S. Comp. St. 1901, 
p. 710]), is a substantial one, and requires serions considération. Section 1 of 
that act is as foUows: 'That ail real estate or any interest in land sold under 
any order or decree of any United States court shall be sold at public sale at 
the courthouse of the country [county], parish or city in which the property, 
or the greater part thereof, is located, or npon the premises, as the court ren- 
dering such order or decree may direct.' The third section directs that the no- 
tice of sale shall be published for at least four consécutive weeks in a news- 
paper published in the county and state where the property is located. But 
the act does not déclare that a failure to comply with thèse directions shall 
render the sale nuU, nor is any penalty denounced for their violation. In 
this case the decree, by consent of the défendant, directed the sale to be made 
and the notice to be published in the city of New Orléans, both of which re- 
quirements were complied with by the commissioner; and the question, there- 
fore, is whether the sale is void because the court did not require It to be 
ruade as directed by the strict letter of the statute. A clear distinction must 
be drawn between an error made by a court having jurisdictiou of the cause 
of action in which the decree Is entered, and the error of a ministerial offlcer, 
whose duties were prescribed by law, such as a sherifï, in the exécution of 
a writ of fieri facias, or other similar process. The decree is valid until re- 
versed for error, whereas the error of a merely ministerial offlcer rendors his 
act void ab initie. Says the Suprême Court in Grignon v. Astor, 2 How. 319, 
11 L. Ed. 283: 'A purehaser is not bound to look beyond the decree. If there 
is error in it of the most palpable kind — if the court which rendered it bave, 
in the exercise of jurisdictiou, disregarded, misconstrued, or disobeyed the 
plain provisions of the law which gave them the power to hear and détermine 
the cause before them — the title of the purehaser is as much protected as if 
the adjudication would stand the test of a writ of error. * « * Thèse 
principles are settled as to ail courts of record which had an original juris- 
diction over any particular subject matter.' Says Chief Justice Marshall in 
Ex parte Tobias Watkins, 3 Pet. 193, 206, 7 L. Ed. 650: 'It is uuiversally 
understood that the judgments of the courts of the United States, although 
their jurisdiction be not shown by the pleadings, are yet binding on ail the 
world, and that this apparent want of jurisdiction can avail the party only 
on writ of error.' Agaln: "If an erroneops judgment biuds the property on 
which it acts, It will not bind the property the less, because the error is ap- 
parent. Of that error, advantage can be taken only in a court which is 
capable of correcting It.' This doctrine has been affirmed in the following 
cases, and in many others not necessary to cite: Thaw v. Ritchie, 136 U. S. 
519, 10 Sup. et. 1087, 34 L. Ed. 531; Simmons v. Saul, 138 U. S. 439, 11 Sup. 
et. 369, 34 L. Ed. 1054. I do not understand that it makes any différence 
■whether the error of the court conslsts of a departure from a mandatory or 
a directory statute. In either case it is neither more nor less than an error 
■which can only be corrected by an appellate court. I considered, however, 
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that the statute Is dlreetory merely. This Is the opinion of Tudge Hawley, as 
expressed in his décision In the case o£ Nevada Nickex Syndicate v. National 
Nickel Company (0. C.) 103 Fed. 8&1. Çommentiug on the act, tbis learned 
judge says the provisions of the act of Gongress In question are Intended for 
the beneflt and protection of the judgment debtor, which he may Insist upon 
or waive as he sees fit. The case of Wilson v. Insurance Co., 12 O. C. A. 505, 
65 Ped. 38, cited as an authority to the contrary, does not, in my opinion, 
hâve any application to the question hère involved. In that case it appears 
that the master, in carrying ont the decree of the court, v^hlch decree seems 
to hâve been correct, falled to publish the notice of sale for four consécutive 
weeks, as required by the statute, and it was for this reason that the con- 
firmation of sale vs^as refused. Hère the master followed the decree of the 
court which prescribed the terms of sale, both as to the publication of notice, 
and the placé where the property vyas to be ofCered. The errors of the court 
which renders the decree of sale, as I hâve shown, can only be correeted by 
a court of review, but the errors of the oflîcer In making a sale reuders his 
acts void. It is a settled raie that where a master, on référence, bas followed 
the order of the decree, and followed Its directions, no objection eau be taken 
on appeal to what he has donc, when the appeal arises on exceptions to his 
report, and not on objections to the original decree under which the référence 
to hiin was made. 'It is only where the master or the judge, in acting on his 
report, has departed from the order of the judgment, or has omitted to en- 
force its provisions, that a just objection can arise.' New Orléans v. Gaines, 
15 Wall. 624, 21 L. Ed. 215. It follows that, if the court should now refuse 
to alflrm the sale made by the commissioner pursuant to the decree of sale, 
its action would be erroneous, for the original decree, no matter what its er- 
rors are, must be followed untll set aside in the manner provided by law. 
But whatevër errors therç may be in the decree, or in the manner in which 
the commissioner has acted under it, they hâve been released and waived by 
the resolution of the Caffery Company ratif ying the sale, dated April 16, and 
filed in this cause April 24, 1902. 

"(e) A large amount of évidence has been taken before me on the objection 
that the property was sold for less than its true value; but I flnd that this 
objection has not been sustained. The contention seems to be that the fact 
that the property was sold in New Orléans, instead of in the parish of St. 
Mary, ought to be consideréd as persuasive. If not concluslve, proof that the 
property sold for less than It would bave brought if It had been offered in 
the parish of St. Mary, as directed by the act of Oongress. The évidence has 
been directed, in the main, to show the actual value of the property, and 
whether it would hâve been advantageous to ofCer In the parish of St. Mary 
instead of in the clty of New Orléans, rather than to show that the bidding 
was affected by the fact that the directions of the acts of Oongress were not 
followed." 

The spécial master embodies in his report a clear and full summary 
of the testimony of the varions witnesses, and of the substance of the 
written instruments of évidence admitted by him on the hearing. 
From ail of which he concludes that the properties sold by the com- 
missioner brought a fair price, and that they would not hâve brought 
more if they had been ofïered for sale in the parish of St. Mary ; that 
it is shown by the proper évidence which he files that the taxes due 
on the property. hâve ail been paid ; and that, for the protection of ail 
the parties in interest, the défendant corporation, the Cafïery Com- 
pany, has, under an order of court, conveyed the légal title to the 
properties sold to A. G. Brice, the receiver, who now holds the same 
subject to the orders of the court. He further shows that ail the notes 
and bonds secured by the môrtgage on the property hâve been deliv- 
ered to A. G. Brice, the receiver, with authority to çancel the same 
upon the approval of the sale; that this will give the purchaser a clear 
title. In conclusion, the master reports thàt he finds no reason in law 
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or in fact why the sale of the property to Charles Godchaux, agent, 
should not be approved, and he so recommends. 

The évidence summarized in the master's report, and fully embodied 
in the transcript of the record, amply sustains the master's finding 
of fact. His finding of law is likewise fully supported by the sound 
reasoning of the report, and by the persuasive and controlling précé- 
dents which he cites in support of his reasoning. We, therefore, being 
fully satisfied with the correctness of his conclusions, both of law and 
fact, concur in the action of the Circuit Court, adjudging and decree- 
ing that ail the objections to the report of the spécial master be over- 
ruled, and that his report be in ail respects confirmed. The other por- 
tions of the decree appealed from follow, as a matter of course, or as 
the resuit of a reasonable and righteous discrétion. 

The decree appealed from is in ail respects confirmed. 



MACKAY V. BX)X et al. 
(Circuit Court of Appeals, Nlnth Circuit, February 16, 1903.) 

No. 867. 

1. Appeal— Jddqment— Rkcoed. 

Where a copy of the judgment was contained In the transcript, the 
beglnning of which recited, "On the 8th day of March, 1892, the court 
rendered judgment herein, which is in words and figures as foUows, to 
wit," and the pétition for a writ of error referred to the judgment as 
"beretofore rendered," and the writ referred to the "rendition of judg- 
ment," and the clerk certified that the transcript which ccntaiued the 
judgment entry was a "full, true, and correct copy of the records and 
proceedings," as the same remains of record on file In the office of the 
clerk, the appeal was not subject to dismissal on the ground that it did 
not appear from the transcript that the judgment was entered of record. 

2. Same— FiLiNG Judgmekt. 

There is no provision in the Alaska Code (Act June 6, 1900, c. 780, 31 
Stat. 379) requiring that a judgment sball be filed as a prerequisite to the 
perfecting of an appeal therefrom. 

8. Mines and Minimq — Adverse Claims — Deaïh of Parties— Sukvival of 
Action. 

Kev. St. § 956 [U. S. Comp. St. 1901, p. 697], provides that if there are 
two or more plalntifCs or défendants in a suit where the cause of action 
survives to the surviving plaintif! or against the surviving défendant, and 
one or more of them dies, the action shall not be thereby abated, but, 
such death being suggested on the record, the action shall proceed at the 
suit of the surviving plaintiff against the surviving défendant. Held, that 
since, under Hills' Ann. Laws Or. §§ 369, 370, in force in Alaska at the 
time an action to détermine an adverse claim to mining property was 
brought, such action survived the death of a parfy thereto, the fact that 
during the pendency of the action one of the two défendants died did 
not abate the action, but it was properly continued as against the sur- 
viving défendant. 

4. Same — Nonjoinder of Parties. 

An action to détermine an adverse claim to a mining property was not 
subject to dismissal for nonjoinder as a party plalntifC of a person ac- 
quiring an interest in the property after the commencement of the action. 

6. Same — Misjoinder of Parties. 

In an action to détermine an adverse claim to mining property, the fact 
that parties were joined as plaintiffs who had parted with their interest 
in the subject-matter was no ground for dismissal. 
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6. Same— Objections— TiMEi 

An objection for nonjolnder or mlsjoinder of parties Is toc late when 
made for the first time at the trial of the cause. 

7. Samb — Adtbrsk Claim — Filing — Application— Amendmekt—Pkocuring 

Hev. st. § 2326 [U. S. Comp. St. 1901, p. 1430], provides that, after tlie 
filing ot. an adverse claim to minlng property, "ail proceedings, except 
the publication of notice and making and flling of the affldavit thereof, 
shall be stayed until the controversy shall hâve been settled or decided 
by a court of compétent jurisdiction, or the adverse claim waived." Held, 
that where, after the filing of an adverse claim to a mlning property, and 
during the pendency of the action to establish the same, the adverse 
claimant flled an amended application with the Interlor Department, and 
obtained a^ patent for adjoining ' land under such amended application, 
not including any of the land in suit, the obtalning of such patent did 
not operate as a waiver of hls adverse claim. 

In Error to the District Court of the United States for the District 
of Alaska, Division No. i. 

This action was begun by the défendants in error on April 27, 189C. under 
section 2326 of the Eevised Statutes of the United States [U. S. Comp. St. 
1901, p. 1430], to détermine their adverse claim and their right of possession 
to a mining claim on Douglas Island, Alaslîa, linown as "the Ready Bullion, 
No. 2, Lode Mining Claim," for a portion of vrhich the plaintiff in error and 
another had applled for patent. The; elalm v^as located on February 4, 1886, 
by Frank Mahoney. On May 19, 18^7, Mahoney conveyed a one-half interest 
to Geo. Beaumont. On May 31, 1887, Mahoney and Beaumont conveyed a 
one-half Interest to W. A. Sanders and Geo. W. Garside. On April 17, 1893, 
Sanders conveyed a one-elghth Interest to W. A. Thompson. On October 5, 
1898, Sanders and Thompson conveyed a one-thlrd interest to Mlnnie Ross 
Holman. In the yéar 1886 Saliders ftjid Thompson obtained the Interest of 
Mahoney and Beaumont by forfeiture. It thus appears that the conveyance 
to Minnie Ross Holman was made after the commencement of the action, and 
that at the tlme of the trial the estâtes of Mahoney and Beaumont had no 
interest in the claim. 

iVIalony & Cobb, John Flournoy, and L. S. B. Sawyer, for plaintifï 
in error. 
John G. Heid and Alfred Sutro, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

A motion is made to dismiss the writ because it does not appear 
from the transcript that the judgment was ever filed or entered of 
record. We fiiid no ground to sustain the motion. In the transcript 
appears a copy of the judgment, at the beginning of which it is re- 
cited that "on the 8th day of March, 1892, the court rendered judg- 
ment herein, which is in words and figures as follows, to wit." The 
pétition for the writ of error refers to the judgment as "heretofore 
rendered." The writ refers to the "rendition of the judgment." The 
clerk's certificate certifies that the transcript which contains the judg- 
ment entry is a "full, true, and correct copy of the records and pro- 
ceedings as the same remains of record and on file in the office 
of the clerk." It is thus made sufficiently clear that the judgment, 
a copy of which is found in the transcript, was the judgment of the 
court, and that it was rendered on March 8, 1902, and entered upon 
the journal; otherwise it could not be among the records in the 
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case. The Code of Alaska does not require that the judgment shall 
be filed. Act June 6, 1900, c. 786, 31 Stat. 379. 

The action, as it was begun, was brought by the défendants in 
error against the plaintiff in error and Robert Duncan, Jr. Some two 
years later Robert Duncan, Jr., died. On December 2, 1901, more 
than two years after the death of Duncan, the défendants in error 
obtained leave to hâve the action continued as against J. P. Corbus, 
the administrator of Duncan's estate ; but when the attention of the 
court was directed to section 35, part 4, of Carter's Annotated Code 
of Alaska, which provides that, in case of the death or disability of 
a party, the court may only within two years thereafter, on motion, 
allow the action to be continued by or against his personal représenta- 
tives or successor in interest, the court on December 9, 1901, set 
aside the order which it had made reviving the case against the ad- 
ministrator, and thereupon, under authority of section 956 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 697], held that the action 
should be continued, tried, and determined without the revival there- 
of, both as against the surviving défendant and others interested 
with him. This ruling, and the déniai of his motion to dismiss the 
action on the ground that it had abated by Duncan's death, the plain- 
tifï in error assigns as error. 

Section 956 provides as follows: 

"If there are two or more plaintlffs or défendants In a suit, where the 
cause of action survives to the surviving plaintiff or against the surviving dé- 
fendant, and one or more of them dles, the writ or action shall not be thereby 
abated, but sueh death belng suggested upon the record, the action shall pro- 
ceed at the suit of the surviving plaintiff against the surviving défendant." 

There is no doubt that under this provision of the statutes the court 
properly denied the motion of the plaintiff in error. The cause of 
action was one which, not only at common law, but both by the 
Oregon law, which prevailed in Alaska at the time when the action 
was commenced, and by the Alaskan Code, which was in force when 
the court ruled upon the motion, survived the death of a party there- 
to. Hill's Ann. Laws Or. §§ 369, 370; Act June 6, 1900, c. 786, 31 
Stat. 391. 

Equally without merit is the contention that the court should hâve 
allowed the motion to dismiss on the ground of the misjoinder of 
Garside and the représentatives of the estâtes of Mahoney and Beau- 
mont with the plaintifïs in the action, and the nonjoinder of Minnie. 
Ross Holman as a party plaintifif. The interest of the latter was ac- 
quired two years after the commencement of the action. Her right 
therefore became subject to the final détermination of the action as 
it was then pending, and, while she might hâve been brought in 
by supplemental pleadings, it was no ground to dismiss the action 
that she was not. Nor can the plaintifï in error complain that parties 
were joined in the action against him who had parted with their in- 
terest in the subject-matter thereof. The misjoinder of the plaintifïs, 
if misjoinder there were, affected no substantial right of the plaintifï 
in error. An objection for either nonjoinder or misjoinder cornes too 
late when made for the first time at the trial of the cause. Burbank 
V. Bigelow, 154 U. S. 558, 14 Sup. Ct. 1163, 19 L. Ed. 51. 
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The important' question in the case is whether the court erred in 
ruling that the défendants in errpr had not waived their right to the 
land in controversy by applying for and obtaining during the pendency 
of this action a patent for ail of their Iode claim excépt that portion 
which is embraced in the dispute between the parties hereto. The 
défendants in error in their complaint alleged that they were in pos- 
session of the Ready Bullion, No. 2, Iode mining claira, with the 
right to occupy and possess the same ; that the plaintifï in error and 
Duncan had ousted them from a portion thereof, consisting of eight 
acres, described by metes and bounds, and had appHed for a patent 
for the Drumlummon Iode claim, including therein the eight acres 
in controversy; that the défendants in error had in apt time filed 
their adverse claim, and had brought the action in support thereof. 
The opposite parties answered, denying the right of the défendants 
in error to the possession of the land in controversy, and alleging 
their right thereto by virtue of the location on May 14, 1895, of 
the Drumlummon claim. On the trial the défendants in error pro- 
duced évidence to prove that their location was made on February 
4, 1886, and évidence to show their présent interest, and then offered 
in évidence the patent which was issued them on May 18, 1901, for 
ail that portion of their claim save and except the ground in contro- 
versy. It does not appear from the record for what purpose the pat- 
ent was offered. It had been issued during the pendency of the action, 
and was not referred to in any supplemental pleading. It was ofïered 
and received in évidence without objection. It is not pertinent to the 
présent discussion unless it is to be deemed ah admission on the 
part of the défendants in error that they relinquished their claim to ail 
the ground not included in the patent. : 

It is argued that where twô confîicting applications overlap, and, 
upon application of the owner of either for a patent, adverse pro- 
ceedings under the statute are instituted by the owner of the other, 
and proceedings in the land office are thereby stayed, if either party 
thereafter relinquish the ground in dispute by filing an amended ap- 
plication for patent, it is a waiver of his claim to the ground in con- 
troversy, and that if, upon such amended application, a patent be is- 
sued from the land office, it can only be regarded as a récognition 
of the waiver by the officers of the land office. The trial court en- 
tertained this view, and intimated that he would hâve held that by 
amending their application, and obtaining a patent for ail their claim 
except the disputed ground, the défendants in error waived ail right 
to the latter, but for the décision of the Suprême Court in Last Chance 
Mining Co. v. Tyler Mining Co., 157 U. S. 683, 15 Sup. Ct. 733, 39 
L. Ed. 859. In that case the court, in dealing with the question of 
the efïect of an amendment of the application of the original ap- 
plicant pending adverse proceedings, said: 

"But further, It Is contended that the action of the owners of the Tyler 
claitn In amending their application, coupled with the wlthdrawal of their 
answer, tbok them entirely out of the case In the District Court. It is sald 
that they had abandoned ail clalm to the property theretofore in controversy, 
that they were really no longer parties to the action, and that It remained 
slmply a case pending between the çwners of the Last Chance and the United 
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States. Such seems to hâve been the view taken by the Court of Appeals 
when it held that the judgment was Improperly admitted In évidence. We 
are unable to concur in this view. It may well be doubted whether the 
amendment filed in the land oifice has any force or efïect during the penden- 
cy of the action in the District Court. Section 2326 provides thàt after the 
filing of the adverse daim 'ail proceedings, except the publication of notice 
and making and filing of the affidavlt thereof, shall be stayed until the con- 
troversy shall hâve been settled or decided by a court of compétent jurisdiction, 
or the adverse claim waived. [U. S. Comp. St 1901, p. 1430.] As said by this 
court in Eichmond Mining Company v. Rose, 114 U. S. 576, 585, 5 Sup. Ot. 
1055, 1059, 29 L. Ed. 273, referring to the action of the officers of the de- 
partment pending proceedings in court: 'After the décision they are governed 
by it. Before the décision, once the proceedlng is tnltiated, their function 
is suspended'. It is suggested by counsel that the abandonment by the own- 
ers of the Tyler location of any claim to the disputed territory was, in effect, 
a walver of the adverse claim, within the language of the statute, on the 
happening of which the right of the land office to proceed was restored. But 
that is not within the letter, even if within the spirit, of the statute. The 
adverse daim is the claim made by the party opposing the application, and 
the party to waive the claim is the one who makes it. The obvious mean- 
ing is that when an adverse claim is filed — that is, a claim filed by some one 
opposing the application in whole or in part — the proceedings in the land 
office shall be stayed until the détermination of the dispute by the court in 
which the action is brought, or the party who has presented such adverse 
daim shall hâve in some way waived his opposition to the application. There 
was no waiver on the part of the parties who filed this adverse claim, and the 
only way in which any waiver is claimed to hâve been made was tiy a pro- 
ceeding on the part of the applicants in the land office, and every proceed- 
lng there was, as we hâve seen, directed to be stayed. It is doubtless true 
that if, notwithstandjng the pendency of such an action, the land office ac- 
cepts a reduced application for ground, no part of which is covered by the 
adverse claim, and in respect to which there is no opposition, and proceeds 
subsequently, upon such amended application, to grant a patent, there is no 
one who can object, for the matter is one whoUy of procédure between the 
United States and the applicant, and the former, by granting the patent, waive 
any irregularity in the procédure." 

The différence between that case and the présent case is that in 
the former it was the original apph'cation for patent that was amended, 
whereas in this case the amended application was made by, and the 
patent was issued to, the adverse claimant. It is in that différence 
that the difficulty is found in applying the doctrine of that case to this. 

The statute (section 2326, Rev. St. [U. S. Comp. St. 1901, p. 1430]) 
provides in plain terms that the adverse proceedings may be brought 
to an end in one of three ways : First, by a settlement had between 
the parties; second, by a judgment of the court; and, third, by a 
waiver of the adverse claim. In Richmond Mining Co. v. Rose, 1 14 
U. S. 576, 585, s Sup. Ct. 1055, 29 L. Ed. 273, Mr. Justice Miller 
said : 

"We can imagine several ways in which it can be shown that the adverse 
claim is waived, without iiivading the jurisdiction of the court while the 
case is still pending. One of thèse would be the production of an instrument, 
slgned by the contestant and duly authenticated, that he had sold his interest 
to the other party, or had abandoned his -claim and his contest. Or, since the 
act says that ail proceedings shall be stayed in the land office from the 
filing of the adverse claim, and not from the commencement of the action 
in the court, within 30 days, such delay of 30 days is made by the statute 
conclusive of a waiver. A filing in the records of the court by the plaintifC 
of a plea that he abandons his case or waives his claim might authorize the 
land office to proceed." 
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The first of thèse suggestions of the court contemplâtes that a 
waiver may be made by means of an instrument, executed by the 
contestant, acknowledging that he has "abandoned his claim and 
his contest," presented, not to the court, but to the larid office, for 
the learned justice refers to it as a method of waiving the adverse 
claim "without invading the jurisdiction of the court"; and he pro- 
ceeds thereupon to suggest, as another way in which the waiver may 
be shown, the production of such an instrument to be iiled in the 
records of the court where the contest is pending. This is in har- 
mony with the ruling of Secretary Lamar, who held that the adverse 
claim might, pending the action, be voluntarily dismissed in the land 
office without entering a discontinuance in the court. St. Lawrence 
Min. Co. V. Albion Consol. Min. Co., 4 Land Dec. Dept. Int. 117. 
Indeed, it is apparent that the officers of the Land Department re- 
garded the amended applications as waivers of the contested ground 
both in the Last Chance Case and in the présent case, for otherwise 
it is not to be supposed that they would hâve issued the patents, in 
violation of the law, while the actions were pending in the courts. 
In the Last Chance Case the court gave as one of the reasons for 
not regarding the àmended application as a waiver the fact that it 
was made, not by the adverse claimant, but by the original applicant, 
so that, while it might be within the spirit of the law, it was not within 
its letter. But the court elsewhere in the opinion gave expression 
to gênerai views which would seem to sustain the doctrine that such 
an amendment of an application for patent pending adverse proceed- 
ings, whether made by the original appHcant or by the adverse claim- 
ant, is absolutely void, and that, if not void, it still is not necessarily 
a waiver of the matter in dispute or determinative of the contest, 
but that, if patent be issued thereon, it is a matter which rests purely 
between the government and the applicant, and afifects no right of 
the adverse party, and that the waiver contemplated by the statute 
must be one which in express terms acknowledges a rehnquishment 
of ail claim to the ground in dispute. It is suggested on the argu- 
ment that the défendants in error made their amendment in this in- 
stance in reliance upon the doctrine of the Last Chance Case. What- 
ever may hâve been their purpose, it is very clear that they did not 
intend to waive their claim, and that they did not suppose that by 
amending their apphcation and obtaining the patent they had done so ; 
otherwise it is not conceivable that they would hâve proceeded with 
the litigation, or hâve voluntarily offered their patent in évidence. 
It is equally clear that the plaintifï in error had not been, so far as 
the record shows, injured or afïected by the action of the défendants 
in error in obtaining their patent, and had not acted thereon to his 
disadvantage. Upon a careful review of the question, we are not 
convinced that the trial court erred in its ruling thereon. 

The judgment will be affirmed. 
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MACGEEGOR v. UNION LIFE IXS. CO. OF OMAHA, NEB. 

(Circuit Court of Appeals, Eighth Circuit February 16, 1903.) 

No. 1,663. 

1. Agency — Brbach of Contract Crkating. 

A life insurance company which abandons its business by transferring 
It to acother company, and thius disables itself from carrying out a con- 
tract by which it appointed a gênerai agent or manager, and refuses to 
permit hlm to continue to act in sueh capacity, is liable for damages for 
breach of such contract, where, either by its terms or by implication, the 
agency was to continue for a certain term. 

8. Same— Construction of Contract Creating — Implikd Term dp Continu- 

ANCB. 

By a wrltten contract, plaintitt was appointed manager for défendant, 
a life insurance company, for a city and surrounding territory. The con- 
tract contained no spécifie statement of the term during which the agency 
should continue, but it required plaintifC to provide and maintaiu a suit- 
able office at bis own expense, and provided that he should be com- 
pensated by commissions on the business secured, according to a sched- 
ule therein, "during the term provided for in this contract," which com- 
missions should be "subject to revision at the end of five years." It re- 
quired plaintiff to solicit only good business, which would be a crédit to 
both agent and the company, and which, in his judgment, would con- 
tinue in force and pay premiums after the first year, and he was to 
receive a commission on such premiums. It provided that défendant 
mlght terminate the contract in case plaintiff should procure no applica- 
tions during a period of two consécutive months, except in case of tem- 
porary sickness or accident, or for neglect of business on his part. There 
was also a provision wlth respect to the rights of the parties when the 
contract should be terminated "as herein otherwise provided," which 
gave plaintiff the right to a commission during his lifetime on renewal 
premiums if he should retire from the service at any time after three 
years' continuons service, unless he entered the service of another com- 
pany. EeU, that it was evidently the intention of the parties that the 
agency should be of a permanent character, and to fix a term for its con- 
tinuance, and that there was an implied agreement, arising from the 
express provisions of the contract, that it should continue in force for 
a term of five years, which rendered it mutually obligatory during such 
term, tinless sooner terminated by mutual consent, or in one of the ways 
provided for therein. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Charles P. Macgregor, the plaintiff in error, brought an action against the 
Union Life Insurance Company of Omaha, Neb., the défendant in error, to 
recover damages for the breach of a contract, which was as foliows: 

"This agreement, made and entered into, by and between the Union Life 
Insurance Company, of Omaha, Nebraska, party of the first part, and C. F. 
Macgregor, of the city of Kansas City, and the state of Missouri, as party 
of the second part, witnesseth: 

"The said party of the first part, for and in considération of the covenants 
and agreements hereinafter contained, which are to be kept and performed 
on the part of the said party of the second part, has this day appointed, and 
does hereby appoint, the said party of the second part its manager, withhi 
and for the city of Kansas City, and the counties of Jackson, Cass, Lafayette, 
Kay, Clay, Flatte, Buchanan, Clinton, Caldwell and such other counties as 
may be hereafter assigned to this agency, with the authority to solicit, pro- 
cure and forward to the said party of the first part, for its approval and ac- 
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ceptance, applications for Insurance upon the lives of persons under the ruies, 
régulations and terms prescribed by the said party of the first part. 

"And the said party of the flrst part, agrées to allow and to pay to the said 
party of the second part, for the services to be rendered under this agreement, 
subject to révision at the end of flve years, and to conditions stated In para- 
graph number three, of the following page of this contract, a commission to 
be computed upon each premium paid for the first year's rislj, which shall 
be paid to and reccived by the said party of the flrst part, in cash, upon ail 
poUeies of Insurance issued by the said pàrty of the flrst part, during the term 
provided for in this contract, upon applications obtained by the said party 
of the second part, at the rates printed In the company's current rate boolc, 
according to the following: 

"Schedule of Commissions. 

"Tables No. one and seven, ten per cent. 

"Tables numbers tvpo, three, four, eight, nine, and thirteen, eighty per cent. 

"Tables numbers flve, six (te), eleven, twelve, sixteen and seventeen, one 
hundred per cent. 

"Table number fourteen, ail of the flrst twenty-flve dollars and flve per 
cent, on the balance. 

"Table number flfteen, the same rate of commissions as allowed on partici- 
pating policies of the same character, less ten per cent. 

"The said party of the second part, shall bave a collection interest of seven 
and one-half per cent, of the second and each subséquent premium paid to 
and received by said party of the flrst part, in cash, on business written by 
him, and agents appointed by him, under this agreement, and the same shall 
apply to Interest payments paid to the said party of the flrst part on single 
premium business. The said second party shall also bave a commission of 
flve per cent, on ail sums paid in cash to said flrst party to reduce single 
premium loans. Commissions on ail premiums collected and paid over as 
aforesaid upon policies issued upon applications other than as above de- 
seribed, and shall be determined by said company. 

"The party of the flrst part shall supply its usual printed matter and sta- 
tlonery for the conduct of the business. 

"In considération of the covenants and agreements hereln contained on the 
part of the party of the first part, the said party of the second part further 
covenants and agrées: 

"I. That the payment of the commissions hereln enumerated shall be fuU 
compensation for his services and during the continuance of this agreement 
he will send to the company only such business as in his best Judgment will 
continue in force and pay premiums after the first year, it being the intent 
of this agreement to place on the books of the company only good business 
and that shall be a crédit to both agent and company after the first year. 

"II. That he will immediately enter upon the performance of the duties 
herein described, and continuously use his best endeavors to organize hfs 
fleld, secure good agents, and procure applications for Insurance for said com- 
pany. That if he shall procure no applications for Insurance for said com- 
pany during a period of two consécutive months, except in case of temporary 
sickness or accident, this contract may be declared void by said company 
without notice to said second party. 

"III. That he will maintain a suitable office in Kansas City, and shall pay 
ail the expenses of his agency, including office rent, clerlî hire, téléphone 
charges, office flxtures or furniture, his own expense of travel, and ail ex- 
penses of his subordinates. He will also remit to the company with each 
monthly report, three dollars for each application forwarded to the company 
by him or his subordinates, during the month covered by his report, whetUer 
the applications are approved by the company or rejected. 

"IV. That he will not create or assume to create any debt or obligation 
in the name of or purporting to be the debt of or obligation of said company, 
or otherwise impair the crédit, standing and good name of said company. 

"V. That on or before the tenth day of each month, he will make and send 
to the home office of the company a report containing a true account of ail 
collections made, and ail business entrusted to his care, also a statement of 
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expenses Incurred and ail other Items called for In the report blank furnished 
by the company; he shall send with his montlily report voucbers for rent 
paid, and ail office and fleld expenses, also for commissions, less amount 
covered by expense Touchers. He shall remit ail cash collected less commis- 
sions provided for in thls contract. 

"VI. That he will send to the company with his monthly report one-half 
of the flve year term premium, as now given in table No. seventeen of the 
company's eurrent rate book, for each one thousand dollars of Insurance 
written in excess of any five thousand dollars of Insurance carrled by the 
company on any one life. 

"VU. That he will send to the home office on or before the tenth day of 
each month or with his monthly report ail policies, premium receipts or col- 
lections of any kind, that are thirty days' past due and hâve not been de- 
livered or settled for. 

"VIII. That in case of his neglect or refusai to send said account or to 
make the remittance aforesaid, or when called upon or demanded by the 
company to make good any deflciencies, or whenever, in conséquence of his 
neglect to attend to the collection of renewals, or of conduct prejudicial to 
the best interests of the company, it shall appear to be necessary to do so, 
the company shall hâve the right to immediately terminate this agreement. 

"IX. That ail books, records, papers, vouchers, and other documents in his 
hands pertaining to the business of said company, are the property of said 
company, and at ail times subject to the inspection of said company, or its 
authorized représentative, and he will immediately return to said company 
or its legally authorized agents any and ail books and supplies above de- 
scribed, at the termination of this contract, or whenever requested to do so 
by said company. 

"X. That he will furnish and maintain with said company a sufflcient and 
satisfactory bond for the faithful performance of ail agreements of this con- 
tract, and the duties pertaining to this agency, whenever requested to do so. 
And it is hereby mutually agreed by the parties hereto that when this contract 
shall be terminated as herein otherwise provided, therefrom ail further rights 
and obligations hereunder shall cease excepting that if the said second party 
shall retire from the service of the said flrst part — , at any time, af ter three 
years continuons service under this contract, he shall, providing he does not 
enter the service of another life Insurance company, be paid, during his life- 
time, a renewal interest of flve per cent, of cash premium receipta from ail 
business wrltten under this agreement. 

"This contract shall date from March flrst, 1898. 

"Signed this twentieth day of May, A. D. 1S98. 

"[Signed] Union Life Ins. Co. of Omaha, 

"By Euclid Martin, Président. 

"Attest. A. L. Wlgton, Secretary. 
"0. F. Macgregor." 

After setting out the aforesaid contract in lils coniplaint, the plaintifC al- 
leged, in substance, that, acting under the contract, he had procured Insurance 
on 108 lives, to the aggregate amount of $421,000, which Insurance yielded in 
annual premiums the sum of ^13,974.64; that on May 8, 1899, the défendant 
company entered into a contract with the Royal Union Mutual Life Insurance 
Company of Des Sloines, lowa, whereby it engaged to cease to solicit new 
Insurance, and to transfer its good will and agency force to the last-named 
company, the latter company agreeing to reinsure ail of the risks of the de- 
fendant company in considération of its being paid "the full net four per cent, 
actuaries term rate for the âge attained upon ail policies hereby reinsured," 
and that the reinsuring company should proceed to issue supplemental policies 
by which it should assume ail the liabilities of the défendant company on the 
outstanding risks thus reinsured. Plaintifi! alleged that in accordance with 
this agreement the défendant company had discontinued its business as a 
Ufe Insurance company, and failed and refused to permit plaintiff further to 
prosecute his duties as défendants manager according to the terms of his 
contract; that the défendant by the last-mentioned contract had divested 
itself of the power to keep and perform its part of the contract entered into 
with the plaintifC; that, by reason of the defendant's failure and refusai to 
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permit the plàlntîff to further prosecute hls àutles under hls contract, be had 
lost and would lose hls earnlngs under the same, and had lost and would 
lose his collection interest upon premiums paid and thereafter to be paid as 
provided for in hls contract, and had lost and would lose bis collection In- 
terest in interest payments as provided for in sald contract, and had been 
damaged in the sum of $20,000, for which he prayed judgment. 

The défendant below demurred to the complalnt for the reason that It did 
not State facts suABcient to constltute a cause of action. This demurrer was 
sustained, whereupon the plaintiff below declined to plead further, and a 
judgment was entered that the plalntifï take nothing by reason of his action, 
and that the défendant go hence dlscharged. To reverse the judgment, a 
writ of error has been prosecuted to this court. 

Théo. L. Carns, for plaintiff in error. 

O. H. Dean (W. D. McLeod, Haie Holden, and N. M. Hubbard,. 
Jr., on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The complaint to which the demurrer was addressed contains allé- 
gations that are suiïicient to show that the contract in suit had been 
broken by the défendant company when this action was commenced, 
unless the agency, contract was of such a nature that the agency could 
be terminated at the pleasure of the company. The doctrine is ele- 
mentary that when one of two contracting parties disables himself 
from performing the stipulations by him to be performed, or refuses 
to permit the opposite party to exécute the agreement according to 
its ténor, he is guilty of a breach of contract, and may be sued there- 
for. Wolf V. Marsh, 54 Cal. 228 ; Smith v. Jordan, 13 Minn. 264 (Gil. 
246), 97 Am. Dec. 232; Webster v. Cofifin, 14 Mass. 196; Bishop on 
Contracts, §§ 826, 1426. In this instance the complaint not only al- 
leged that the défendant company, by abandoning its business and 
transferring it to another, had disabled itself from keeping its engage- 
ments with the plaintiff, but it was also averred that it had refused to- 
permit the plaintiff to further act as its solicitor and manager. The 
important question in the case, therefore, would seem to be whether 
the défendant company, acting within its rights under the contract, 
could terminate it without cause, at its mère pleasure, without incur- 
ring any liability to the plaintiff, who had agreed to act as its agent 
and manager. 

A contract should always be so construçd as to effectuate the inten- 
tions of the parties thereto ; and, in determining what was their inten- 
tion, everything within the four corners of the instrument is to be 
considered, as well as the situation and relations of the parties, and' 
the subject-matter to which the contract relates. A mère glance at 
the agreement before us, as well as a considération of the business to 
which it related, convinces us that it was not the intention of the par- 
ties to create an agency of a mère temporary character. One of 
the contracting parties was an insurance company which desired to 
build up a permanent and lucrative business in a large city and in a 
populous district adjacent thereto. To that end, it appointed the plain- 
tiff, who was presumptively an experienced insurance agent, as its- 
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manager at the place in question ; agreeing to pay him as compensa- 
tion for his services not only a commission on initial premiums, but 
also a commission of 7j4 per centum on ail subséquent premiums on 
business solicitée! by him or any o£ the agents whom he might ap- 
point, and binding him to send to the company only such business as, 
in his judgment, would "continue in force and pay premiums aîter 
the first year," and to solicit only good business, that would "be a 
crédit to both agent and the company." Thèse circumstances create 
a strong presumption that, in the contemplation of the parties to the 
agreement, the agency was to continue for a considérable period, and 
might last for years. Indeed, it can hardly be supposed that two per- 
sons entering into such a business arrangement, and having such ob- 
jects in view, would intentionally leave either party at liberty to 
terminate it without cause at his mère pleasure. 

Turning to the contract which is quoted above, it will be observed 
that in one of the opening paragraphs it was provided that the com- 
pensation agreed to be paid to the plaintiff should be "subject to 
revision at the end of iive years," while in the same clause it was 
declared that the compensation specified should be paid "during the 
term provided for in this contract." In view of this language, it is 
manifest that the parties to the agreement supposed that they had fîxed 
a period or "term" for the continuance of the agency. It will also 
be observed that in paragraph 2 of the agreement the défendant com- 
pany reserved the right to déclare the contract at an end if the plain- 
tiflf "shall procure no appHcations for Insurance for said company 
during a period of two consécutive months, except in case of temporary 
sickness or accident" ; also that by paragraph 8 it reserved the right 
to terminate it for any dereliction of duty, such as a neglect on the 
part of the plaintiff to attend to the collection of renewals, or if he 
was guilty of any conduct prejudicial to the interests of the company. 
Thèse provisions reserving the right to déclare the contract void and 
to terminate it for the reasons last specified were clearly unnecessary 
if it be true, as now claimed, that the défendant company had the right 
to put an end to the contract. at any time at its mère pleasure. More- 
over, provision 10 of the contract, on which some stress was laid in 
argument, as giving the plaintifif the right to abandon the agency at 
any time, did not, in our opinion, confer that right, but was only 
intended to secure to the plaintifï his right to commissions on renewal 
premiums, provided that the contract was terminated, after the plain- 
tifï had been in service for as much as three years, for any of the causes 
therein specified. 

It is a well-known rule for the construction of contracts that a con- 
tract should be interpreted, if possible, so as to give effect to ail of 
its provisions, and not render any of them nugatory or useless ; for, 
when parties insert independent stipulations in an agreement, they are 
supposed to hâve some object in view, and to hâve formulated them 
for the purpose of securing some right or guarding against some lia- 
bility which otherwise would not be adequately secured or guarded 
against. It is also well settled that whatever may be fairly implied 
from the express provisions of an agreement is as binding and obli- 
gatory upon the parties thereto as that which is in terms expressed. 
121 F.— 32 



498 121 FEDERAL REPORTER. 

Williams Çooperage Co. v. Scofield, 115 Fed. 119, 123, 53 G, C. A. 
23. Applying thèse, rules to the coatract in suit, and considering ail 
oi its provisions, we are of opinion tl a the contract created anagency 
for the term of five years, and tha,t such was the intention of the 
parties. After the lapse of that period the plaintiff's compensation was 
to be readjusted, and if the parties failed to agrée on that point the 
agency would necessarily end ; there being no agreement for compen- 
sation after that time. If they did reach an agreement, a new contract 
would necessarily resuit therefrom ; the old one becoming functus 
ofificio. It is true that the contract contained other provisions, to 
which référence has already been inade,,in virtue of whichthe agency 
might be terminated at an earlier day — as, for example, if the plaintiff 
failed for as much as two month$ to secure applications, for insurance, 
or was gnilty of any of the specified derelictions of duty ; but, barring 
the termination of the contract in thèse ways, it was to continue, we 
think, for a period of five years, and in this respect was mutually 
obligatory upon the contracting parties. 

The views heretofore expressed find support, we think, in the fol- 
lowing cases : Thus in Norton v. Cowell, 65 Md. 359, 4 Atl. 408, 57 
Am. Rep. 331, an accepted offer tendering one wages at $100 per 
month, and containing the further clause, "and if you give me satisfac- 
tion at the end of the first year I will increase your salary accordingly," 
was held to imply an engagement for a year's service. , So, aiso, in 
Gundlach v. Fischer, 59 111. 172, where an agent was employed to sell 
certain machines, and the principal agreed that, if the agent faithfully 
performed his duties, he would furnish him such a number of machines 
as he might be able to sell prior to October i, 1867, it was held that 
this imported a definite agreement that the agency should continue 
until October i, 1867. And in the case of Smith v. Theobald, 86 Ky. 
141, 5 S. W. 394, the court concluded that onc; who had been employed 
to come from a neighboring city, where he was manager of a hôtel, 
and assume control of a hôtel at Hot Springs, Ark., at a salary of $125 
per month and board for himself and family, in view of ail of the cir- 
cumstançes, was engaged for a year, although there was no express 
promise to that eiïect. See, also, Koehler v. Buhl, 94 Mich. 496, 54 
N. W. 157; Danby v. Coutts, L,. R. 29 Ch. 500, 515. The gênerai 
doctrine which is invoked by counsel for the défendant Company, that 
a principal is entitled to revoke the authority of an agent at any time, 
when there is no express or implied agreement betweein them that the 
agent shall be retained for a definite; period, is not denied ; but in the 
case in hand we are of opinion, for the reasons already stated, that 
there was an implied agreement between the contracting parties that 
the agency hère involved should continue for the period of five years 
unless it was terminated by matual consent, or in one of the ways pro- 
vided for in the contract. We condude, therefore, that the pétition 
stated a cause of action, and that the demurrer thereto ought not to 
hâve been sustained. 

No question arises upon this . record concerning the appropriate 
measvireof damages for the breach complained of, and no opinion need 
be expressed on that point. Even though the damages for the breach 
shall prove to be nominal, the pétition states a cause of action, and 



GILBERT V. AMEEICAN StJEETY CO. 499 

whether it does state a cause of action is the sole question présentée 
on the présent occasion. 

The judgment below is reversed, and the case is remanded for a new 
trial. 

SANBORN, Circuit Judge, dissents. 



GILBERT, Sheriff, v. AMERICAN SURETY CO. OP NEW YORK et al. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1902.) 

No. 886. 

1. Rbs Judicata — Judgment of DisMrssAi, — Questions Roled bt Appellate 

Court. 

Questions ruled by an appellate court are not tliereby rendered res 
judicata as between tlie parties, wbere the judgment under review is re- 
versed, and tlie cause remanded for a new trial, and is afterward dis- 
missed by tbe trial court for tlie want of prosecution. 

2. FEDERAI, Courts— FoLLOwiNG Statb Décision — Questions op Gênerai* 

Law. 

A décision of the Suprême Court of a state on a matter of gênerai law, 
sueh as the efCect of the invalidity of a contract on the rights of the 
parties to a suit, is not binding upon a fédéral court. ' 

3. Sale — Tbaksfer of Propektï to Illégal Combinatios — Recovery afïer 

Execution of Contbact. 

Where a contract for tbe sale of Personal property was fully executed 
by the payment of the considération and the delivery of the property, 
whieh was then turned over to the seller as agent and employé of the 
purchaser, and held by him for tbree years in sueh capacity, he cannot 
thereafter claim sueh property as his own against the purchaser on the 
ground that the sale was made in furtherance of a combination in re- 
straint of trade, and was therefore vold as against public policy, since 
he is estopped to deny the title of his employer for whom he holds the 
property in trust. 

4 RbPLEVIN— LlABlLITY ON BOND— AtTOKNET'S FeKS. 

Attorney's fees and stenographer's fées expended by défendant are not 
recoverable on a replevin bond. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

Tbe American Preservers Company, a corporation of the state of West 
Virginia, on May 11, 1891, brougbt suit in replevin against Andrew D. Bisliop 
in a court of the state of Illinois, and caused a writ to be therein Issued, direct- 
Ing the sheriff to take certain described property from the possession of 
Bishop and to deliver the same to the plaintiffi in the writ, upon receiving 
proper bond in double the value of the property, stated to be of the value 
of $9,000. The property mentioned was taken from Bishop and delivered 
to the American Preservers Company, the plaintiiï In the wrlt, the sheriff 
taking from the plaintifC the bond in suit executed by the Preservers Com- 
pany as principal and by the American Surety Company as surety, coiidi- 
tioned as foUows: "Now, therefore, if the American Preservers Company, 
plaintiff, shall prosecute its said suit to elïect and without delay, and make 

% 2. State laws as rules of décision in fédéral courts, see notes to Griffin 
V. Overman Wheel Co., 1 C. C. A. 518; Wilson v. Perrin, 11 O. G. A. 71; Hill 
V. HIte, 29 C. O. A. 553. 

See Courts, vol. 13, Cent Dig. § 979. 
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return of the property recovered and taken under and by rirtue of said 
writ of replevin issued in said cause, if return tliereof shall be awarded, 
and shall save and keep harmless the said sheriff for having replevied the 
said property, and ahall pay ail costs and damages occasioned by wrongfuUy 
suing out said writ of replevin, then this obligation to be void; otherwise 
to remain in full force and effect." 

The issues in the replevin suit are stated at length in Bishop v. American 
Preservers Company, 157 111. 284, 41 N. E. T65, 48 Am, St. Rep. 317. The 
trial of that suit resulted in a judgment for the plaintlfC, which upon appeal 
was affirmed by the Appellate Court, and, upon further appeal to the Su- 
prême Court, was reversed, and a new trial awarded upon the ground of the 
improper exclusion of évidence. The cause was thereupon redocketed in the 
trial court, and by an order therein entered on December 15, 1898, amending 
an order of May 5, 1898, the replevin suit was dismissed without a trial 
upon the merits, and a return of the property taken, under the writ, to- 
gether with the costs of suit, was adjudged. From the judgment awarding 
a writ of retorno the Preservers Company, plaintifC in the suit, appealed to 
the Appellate Court, aud the judgment of dismissal with retorno habendo 
was there affirmed, and subsequently, upon further appeal, affirmed by the 
Suprême Court of the state. 

This suit is brought against the principal and surety upon the replevin bond 
to recover, failing a return of the goods, the value of them, and damages by 
way of attorney's fées and expenses incurred in the défense of the replevin 
suit. 

To the déclaration the défendants in error inter alia pleaded that the prop- 
erty in the replevin suit sought to be recovered was the property of the 
American Preservers Company. To this it was replied that the property 
mentioned was not the property of the Preservers Company, but was the 
property of Bishop, because Bishop, being engaged in the business of man- 
ufacturing fruit butters and like products, was induced, by threats that oth- 
erwise bis business would be ruined, to enter into a trust combination to 
preyent compétition and to secure a monopoly in the manufacture of like 
articles of food throughout the United States (this agreement is set forth 
at large in the opinion of the court in 15T 111. 284, 41 N. E. 765, 48 Am. St. 
Kep. 371); that his goods then on hand, inventoried at ?9,063.03, were trans- 
ferred by bill of sale under seal executed by him in July, 1888, to the Amer- 
ican Preservers Company, for which he received 331 shares of stock of that 
company, of the par value of $33,100, which he assigned to the trustée of 
the trust, and received in lieu thereof 662 certificates of trust, of the par 
value of $66,200; that said bill of sale was executed to aid the trust in eontrol- 
ling the entire manufacture of fruit butters and like products throughout tho 
United States, and to create a monopoly In such manufacture and sale and 
to stifle compétition; fhat such bill of sale constitutes the title of the Amer- 
ican Preservers Company to the goods In question, and was held by the Su- 
prême Court of Illinois in the case mentioned to be void, and that such ruling 
is conclusive and binding upon the parties to the suit; that in December, 
1888, and in March, 1889, Bishop tendered his trust certificates to the gênerai 
manager of the trust, and demanded a return of the property covered by 
its bUl of sale, which being refused, he was induced to continue the man- 
agement of the business and to render to the trust reports thereof untll 
March, 1891, when he was advised that the trust agreement was illégal; 
that at the making of the WU of sale he was in possession of the property 
therein mentioned, and ever since that time has been in such possession, 
except so far as articles hâve been changea through sales and purchases. 

At the trial it was shown that upon delivery of the bill of sale in July, 
1888, Bishop was employed by the American Preservers Company at a sal- 
ary of $50 per week, to conduct the business sold by him to it, was placed in 
possession of the property as its agent for the purpose, opened a new set of 
books, insured the property in the name of the American Preservers Com- 
pany, and made reports periodically to the company of the business, and 
continued so to do and to receive his stipulated salary, until just prior to the 
llth of May, 1891, the date of the commencement of the replevin suit. The 
court refused to allow proof of the facts stated In the replication, directed 
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the Jury to return a verdict for the plaintiff, and to assess "the plaintiff's 
damages at debt $22,000, and damages at the sum of one cent, said debt 
to be satisfled upon payment of said damages of one cent and costs of suit," 
which was doue. ïo review the judgment entered upon such verdict this 
writ of errer is brought. 

L. Evans, for plaintiff in error. 

Alfred S. Austrian, for défendants m errer. 

Before JENKINS and BAKER, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

It is provided by statute of the state of Illinois that in an action 
upon a bond given upon replevin the obligors in the bond may plead, 
in mitigation of damages, title to the property in dispute in the 
replevin suit, when the merits of the case hâve not been determined 
in that suit. 3 Starr & C. Ann. St. 111. c. 119, par. 26, p. 3388; Stevi- 
son v. Earnest, 80 111. 513. It was therefore open to the défendants 
in error to show in this suit that the title to the property involved in 
the replevin suit was in the American Preservers Company. This 
was shown by the bill of sale executed by Bishop to that company. 
That title, however, was sought to be rendered nugatory by évidence 
that the bill of sale was given in pursuance of an illégal trust agrée- 
ment in restraint of trade ; in other words, that Bishop, who had soid 
his plant and had received the stipulated considération, and for nearly 
three years thereafter had been in the service of the vendee at a 
stipulated salary, could defeat his vendee's title, and hold as his own 
the plant sold by him of which he was in possession only as agent 
of his vendee, and including goods subsequently purchased by the 
vendee, because the agreement under which the bill of sale was 
executed was in restraint of trade. 

It is primarily urged in support of this contention that the Suprême 
Court of Illinois had so ruled in the replevin suit between Bishop and 
the American Preservers Company (157 111. 284, 41 N. E. 765, 48 Am. 
St. Rep. 317), and that its décision is res judicata between the par- 
ties to that suit, and therefore conclusive in this suit. The vice of this 
contention is not diiîficult to be ascertained. It is not doubted that 
a decree of a court of compétent jurisdiction is conclusive, in a 
second suit between the same parties or their privies, of every mat- 
ter that was decided therein and that was essential to the décision 
made, and we hâve so held. David Bradley Manufacturing Company 
v. Eagle Manufacturing Company, 18 U. S. App. 349, 6 C. C. A. 661, 
57 Fed. 980. In the replevin suit, however, there was no judgment 
determining the merits of the cause. The case was dismissed for 
want of prosecution, with the ordinary judgment for the return of 
the property taken in replevin. The décision of the Suprême Court 
merely ruled that certain évidence tending to show the illegality of 
the transaction, and which was excluded at the trial of the replevin 
suit, should hâve been allowed, and the judgment was therefore re- 
versed, with a direction for a new trial. There was no new trial. 
The dismissal of the suit for want of prosecution is no bar to a 
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subséquent action — certainly not so persuasive as a judgnient of non- 
suit wljen the plaintiflf's évidence has been heard; and the latter 
is not a bar to a second suit. Manhattan Life Ins. Company v. 
Broughton, 109 U. S. 121, 3 Sup. Ct. 99, 27 L. Ed. 878; Bûcher v. 
Cheshire Railroad Company, 125 U. S. 555, 8 Sup. Ct. 974, 31 L. 
Ed. 795; Gardner v. Michigan Central Railroad Company, 150 
U. S. 349, 14 Sup. Ct. 140, 37 L. Ed. 1107. The case of Mitchell v. 
First National Bank of Chicago, 180 U. S. 471, 21 Sup. Ct. 418, 45 
L. Ed. 627, does not, as was urged at the bar, hold otherwise. In 
that case there vs^as final judgment of a state court, which was prop- 
erly held conclusive under the gênerai rule above stated. 

Nor, while we read with great respect the décisions of the highest 
appellate court of the state of Illinois, can we recognize its ruling 
in the replevin case as binding upon us. The question upon which 
it passed was one of gênerai law, and was not founded upon the con- 
struction of a statute of the state. In respect of such questions of 
gênerai law, thp fédéral courts cannot avoid the responsibility of de- 
ciding them for themselves as they may arise. In Delmas v. Insur- 
ance Company, 14 Wall. 661, 668, 20 L. Ed. 757, the Suprême Court 
said : 

"But, as we hâve already said, this Is not the class of questions in whicli 
we are bound to foUow the state courts. It Is not based on a statute of the 
state, or on a construction of such a statute, nor on any rule of law affecting 
the title to lands, nor any principle which has become a settled rule of prop- 
erty; but on those principles of public pollcy designed for the protection 
of the state or the publie, of which we must judge for ourselves, as they do 
when the question Is falrly presented." 

See, also, Swift v. Tyson, 16 Pet. i, 10 h. Ed. 865 ; Carpenter v. 
Providence Washington Insurance Company, 16 Pet. 495, 10 L. Ed. 
1044 ; Railroad Company v. National Bank, 102 U. S. 14, 26 E. Ed. 
61 ; Boyce v. Tabb, 18 Wall. 546, 21 L. Ed. 757; Smith v. Alabama, 
124 U. S. 465, 8 Sup. Ct. 564, 31 L. Ed. 508; Liverpool & Great 
Western Steam Company v. Phénix Insurance Company, 129 U. S. 
397. 9 Sup. Ct. 469, 32 L. Ed. 788J Gardner v. Michigan Central 
Railroad Company, 150 U. S. 349, 358, 14 Sup. Ct. 140, 37 L. Ed. 1107. 

Assuming that the agreement pursuant to which Bishop executed 
his bill of sale was, as held by the Suprême Court of Illinois in Bishop 
v. American Preservers Company, and within the principle laid down 
in Addyston Pipe & Steel Company v. United States, 175 U. S. 211, 
20 Sup. Ct. 96, 44 L. Ed. 136, void as against public policy and in 
restraint of trade, and that therefore a court will not lend its aid 
to either party to such unlawful agreement, it is to be remarked that 
the supposed unlawful agreement had in fact been executed by the 
parties thereto. Bishop had madé his bill of sale and given posses- 
sion of his property to the Preservers Company in exécution of the 
unlawful agreement. Such possession as he afterward had of that 
property was not in his own right as owner, but as agent of the 
Preservers Company. A trust character was assumed by him. We 
doubt if such illégal transaction can be made the subject of défense 
in an action at law, unless the suit be brought upon the illégal con- 
tract itself. We doubt if it can be thus attacked coUaterally. It is 
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true that contracts which in themselves are directly in restraint of 
trade may in a suit based thereon be declared void and unenforceable 
by the court, but certainly one dealing with the principal of the illégal 
combination cannot défend against his contract made with such prin- 
cipal, although it was collatéral to the arrangement for the combina- 
tion, the action not being one to enforce the terms of the arrange- 
ment. Brooks V. Martin, 2 Wall. 70, 17 L. Ed. 732 ; Smith v. Sheeley, 
12 Wall. 358, 20 L. Ed. 430; Planters' Bank v. Union Bank, 16 Wall. 
483, 21 L. Ed. 473 ; Connolly v. Union Sewer Pipe Company, 184 
U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679; Strait v. National Har- 
row Company (C. C.) 51 Fed. 819; Dennehy v. McNuita, 30 C. C. 
A. 422, 86 Fed. 825, 41 L. R. A. 609; The Charles E. Wiswall, 30 
C. C. A. 339, 86 Fed. 671, 42 L. R. A. 85; National Folding-Box & 
Paper Company v. Robertson (C. C.) 99 Fed. 985 ; Harrison v. Glu- 
cose Sugar Refining Company, 53 C. C. A. 484, 116 Fed. 304, 58 L. 
R. A. 915. 

In the case at bar Bishop had sold his property to the American 
Preservers Company and parted with his title to it. He had deliv- 
ered possession to that company. The illégal agreement between 
him and the promoter of the trust was executed. He thereafter was 
in possession of the property by virtue of his employment as agent 
of the company. He occupied a position of trust, holding the prop- 
erty and dealing with it for the company for a stipulated compensa- 
tion, which he promptly received. He may not, after years of service 
under that arrangement, hold as his own the property which he had 
sold and for which he had received the agreed price. "An obliga- 
tion will be enforced though indirectly connected with an illégal trans- 
action, if it is supported by an independent considération, so that 
the plaintifï does not require the aid of the illégal transaction to 
make out his case." Armstrong v. American Exchange Bank, 133 
U. S. 433, 469, 10 Sup. Ct. 450, 33 L. Ed. 747. We are not asked 
to enforce an agreement in restraint of trade. We are asked to 
déclare that a trustée, receiving property from his principal and hold- 
ing it in trust for the principal, shall not be permitted to convert 
it to himself. He is estopped to deny the title of his principal. There 
is no public policy which would warrant us to hold otherwise. We 
concur with the remark of the court in Manchester Railroad Com- 
pany V. Concord Railroad Company, 66 N. H. 100, 20 Atl. 383, 9 L. 
R. A. 689, 49 Am. St. Rep. 582 : 

"And, however It may once hâve been, it Js certainly now difflcult to see 
how public policy Is subserved by allowing the addition of a private wrong 
to a public wrong, which necessarily results when, without any équivalent 
In return, one party to an executed illégal transaction excludes the other 
from participating In the proceeds; and we entirely fail to appreclate the 
morality which dénies In such cases any rights to the party whoise money 
or other property has been thus appropriated by his associate, contrary to 
express agreement and common honesty, and which in conscience the bene- 
flted party cannot retaln." 

And we approve the observation of Lord McNaghten in Norden- 
felt v. Ammunition Co. [1894] App. Cas. 535: 

"There Is a homely proverb In my part of tlie country which says you 
may not 'sell the cow and sup the milk.' * • * It seems almost absurd to 
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talk of publia poliey In sBch a case. It Is a public scandai when tlie law Is 
forced to uptold a dishonest act" 

It is said that the court erred in not permitting the plaintifï below 
to prove the value of stenographer's fées and costs, including therein 
attorney's fées necessary and incidental to the conduct of a replevin 
suit. In this ruling we think the court was entirely right. Conard 
V. Pacific Inisurance Company, 6 Pet. 262, 8 L. Ed. 392; Watson v. 
Sutherland, 5 Wall. 74, 18 L. Ed. 580; Oelrichs v. Spain, 15 Wall. 
<Jii, 21 L,. Ed. 43; Day v. Woodworth, 13 How. 363, 14 L. Ed. 181. 

The judgment is affirmed. 



UNITED STATES v. BASIC CO. 
(Circuit Court of Appeals, Ninth Circuit February 2, 1903.) 

No. 871. 

1. Public Minekal Lands— Cutting Timbbr— Statutes— Constrcction. 

Act June 3, 1878, 20 Stat 88 [U. S. Comp. St. 1901, p. 1528] section 1, 
provides that ail citizens of the United States; bona flde résidents of specl- 
fied States and ail other minerai districts of the United States, are author- 
ized to remove timber on public minerai lands not subject to entry except 
for minerai entry, for building, agricultural, mlning, and other domestic 
purposes. Beld, that such act authorized the removal of timber not only 
from land on which mining claims had been located, or in whlch minerai 
has actually been discovered, but also on other lands lying in close prox- 
imity, or in the neighborhood of such mlning elaims, havlng the gênerai 
character of minerai lands. 

8. Same— Rui/Bs op Intbbiok Depaetment— Compltance— Burdbn op Proop. 
Act June 3, 1878, 20 Stat. 88 [U. 9. Comp. St. 1901, p. 1528] section 1, au- 
thorizes the cutting of timber from pubUc minerai lands, subject to 
such rules and régulations as the Secretary of the Interior may prescribe: 
and section 3 [U. S. Comp. St. 1901, p. 1529] pro vides that any person 
violating the act or any rules or régulations of the Interior Department 
Bhall be punished, etc. Held, that the burden was on the défendant in an 
action by the United States to recover for the value of timber eut from 
the publie domain, in which it daimed that the cutting was justified 
by such statute, to show that It had complled wlth the rules and régu- 
lations established by the Interior Department in that behalf, and, where 
there was no évidence of a eompliance with such rules and régulations, 
a verdict In favor of défendant could not be austalned. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Idaho. 

R. V. Cozjer, U. S. Atty. 

W. B. Heyburn, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This was an action brought by the 
United States in the United States Circuit Court for the District of 
Idaho to recover the sum of $10,745.67 from the défendant in error. 
a New Jersey corporation doing business in Idaho, the alleged value 
of certain logs and lumber which the United States, claimed were 
unlawfully eut from the public domain during the year 1898, and con- 
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verted by the défendant in error to its own use. The jury returned 
a verdict in favor of the défendant in error, and judgment was en- 
tered accordingly. The United States brings the case to this court 
upon writ of error. 

It appears from the évidence that the défendant in error bought 
the logs and lumber in question from certain contractors, who eut 
the timber mainly from unappropriated public lands, and that the 
timber so eut was used by the défendant in error for mining pur- 
poses. The défendant in error justifies the cutting and use of the 
timber under the act of June 3, 1878, entitled "An act authorizing 
the citizens of Colorado, Nevada, and the territories to fell and re- 
move timber on the public domain for mining and domestic pur- 
poses." 20 Stat. 88 [U. S. Comp. St. 1901, p. 1528]. Section i of 
this act provides that : 

"Ail citizens of the United States and other persons, bona fide résidents of 
tlie State of Colorado, or Nevada, or either of the territories of New Mexico, 
Arizona, Utah, Wyoming, Dalîota, Idaho or Montana, and ail other minerai 
districts of the United States, shall be, and are hereby, authorized and per- 
mitted to fell and remove, for building, agricultural, mining, or other domeStlc 
purposes, any timber or other trees growing or being on the public lands, said 
lands being minerai, and not subject to entry under existing laws of the 
United States, except for minerai entry, in either of said states, territories, or 
districts of which such citizens or persons may be at the time bona flde 
résidents, subject to such rules and régulations as the Secretary of the In- 
terior may prescribe for the protection of the timber and of the undergrowth 
growing upon such land, and for other purposes: provided, the provisions of 
this act shall not extend to railroad corporations." 

Section 3 [U. S. Comp. St. 1901, p. 1529], provides: 

"Any person or persons who shall violate the provisions of this act, or any 
rules or régulations in pursuance thereof made by the Secretary of the In- 
terior, shall be deemed guilty of a misdemeanor, and, upon conviction, shall 
be flned in any sum not exceedlng flve hundred dollars, and to which may be 
added imprlsonment for any term not exceeding six months." 

Under the authority of this statute, the Secretary of the Interior 
prescribed rules and régulations requiring, among other things, that 
every owner or manager of a sawmill, or other person felling or re- 
moving timber under the provisions of the act, should keep a record 
of ail timber so eut or removed, stating time when eut, names of par- 
ties cutting the same or in charge of the work, and describing the 
land whence eut by légal subdivisions, if surveyed, and as near as 
practicable when not surveyed, with a statement of the évidence upon 
which it is claimed that the land was minerai in character, and stating 
also the kind and quality of lumber manufactured therefrom, together 
with the names of the parties to whom such timber or lumber was 
sold, dates of sale, and the purpose for which sold. It was further 
provided that every such owner or manager of a sawmill, or other 
person felling or removing timber under the act, should not sell or 
dispose of such timber, or lumber made from such timber, without 
taking from the purchaser a written agreement that the same should 
not be used except for building, agriculture, mining, or other domes- 
tic purposes within the state or territory. It was also provided that 
ever)' such purchaser should further be required to file with said 
owner or manager a certificate under oath that he purchascd such 
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timber or lumber exclusively for his own use, and for the purpose 
aforesàid. It was required that the books, files, and records of ail 
millmen or Other persons so cutting, removing, and selling such 
timber or lumber, required to be kept as above mentioned, should at 
ail times be subject to the inspection of the officers and agents of the 
Land Department. It was further provided that timber felled or 
removed should be strictly limited to building, agriculture, mining, 
and other dOmestic purposes within the state or territory where it 
grew, and that ail cutting of such timber for use outside of the state 
or territory where the same was eut, and ail removals thereof out- 
side of the state or territory where it was eut, were forbidden. It 
was also provided that no person be permitted to fell or remove any 
growing trees of any kind whatsoever' less than eight inches in 
diameter. This last prohibition was not made applicable to black or 
"lodge pôle" pine growing in Separate bodies upon minerai lands, 
Persons felling or removing timber from public minerai lands of 
the United States were required tô utilize ail of each tree eut that 
could profitably be used, and were required to eut and remove the 
top and brush, and dispose of the same in such manner as to prevent 
the spread of forest fires. 

The tJnited States assigns as error the construction giyen by the 
court to this act in its charge to the jury. The instruction excepted 
to was as foUows : 

"The contention of the government, through the Department of the In- 
terior, by its agents, Is that the cutting of timber under this act must be lim- 
ited to such portions ôf the land in a minerai district as is shown to actually 
contain, minerai; that is, the minerai rUiust be actually discovered in the 
ground. This, In fact, would be to limit It to that ground located as mining 
gronnd or mlning claims, for It is a well-known fact that as fast as minerai 
is discovered the ground in which it is found is so located as a mining claim. 
Such a construction is, in my opinion, opén to two serions objections: First. 
It would leave such an insigniflcant amôunt of land available to timber — 
for only a compara tively small portion of the land is covered by mining 
claims — that the supply would be totally inadéquate to the necessities of the 
communities. There would not be sufflclent timber oh any one mining claim 
to supply even the wants of that claim in its development and opérations. 
But the act provides not only for the use of the timber for the miner, but 
also every other citizen, and for every domestic purpose. Keep that in vlew 
— for ail citizens and bona flde résidents of the mining district, and for ail 
domestic purposes. It was contemplated that by the dlscovery and develop- 
ment of a mining camp ail other Industries, including the building of mills, 
towns, etc., would follow. The act expressly provides that for ail such wants 
the citizens could be supplled wlth the timber on mining lands. Even a slight 
knowledge of the opérations and the necessities of a mining camp, wlth ail 
its varied interests, wIU convince any one that thèse necessities cannot be 
supplled from the timber growing on the located mining claims or the équiva- 
lent — that ground actually shown to contain minerai. The second objection 
to this construction is this: That ail the timber in the mining claims belongs 
not to the citizens generally, but to the owners of those claims, and other 
citizens cannot take or use it. So you will see that, if the cutting of timber 
la limited simply to that which grows on mining claims, nobody but the own- 
ers of the mining claims can use timber, although tlie law provides for its 
use by other citizens. Thèse two conditions .make the construction asked 
absolutely untenable. It would make the law a futile one. It would be al- 
most worthless, and we cannot for a moment imagine that Congress con- 
templated it should be limited to the narrow Unes now asked. I say dis- 
tlnctly, in my own opinion, that the law didn't intend the cutting of timber 
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to be eonfined to those grounds loeated as mining claims, or in which minerai 
bad ac^ually been discovered. It that is not the law, the question tben 
is, what is the lawï To what lands does this act of Congress refer? My an- 
swer to tliat is this: That the only reasonable construction to be given to it 
is that It includes as minerai lands not only those which hâve been loeated as 
mining claims, or in which minerai has actually been discovered, but also 
the other lands lying in close proximlty to, or in the neighborhood of, such 
mining claims, or those having the gênerai character of minerai lands. 

"In this connection you must bear in mlnd thaï, as a ruie, tne land in a 
minerai district and in the neighborhood of mines is of such a hilly, brokeu 
character that it is utterly useless for agricultural or other purposes than min- 
ing, and for the timber growing upon it, and, as Congress is presumed to hâve 
linown this fact, it is presumable that it Intended to include ail such lands 
under the désignation of minerai lands, and with the view of granting the 
use of the timber thereon, as stated. 

"As a further aid in reaching your conclusion upon this question, I in- 
struct you that lands of this broken character lying reasonably near lands 
In which minerai has actually been discovered, and which is so like it in 
gênerai appearance that miners would be justified in prospecting it in the 
expectation of discovering minerai, should be classed as part of the minerai 
lands of the mining district, and corne within the purvlew of this law. 
* * • It is for you to détermine, flrst, from the évidence in this case, 
whether thèse lands on which this timber was eut are of the character which 
I hâve described, and which I hâve instructed you should come under the 
head of minerai lands. If you find they are of that character, then the de 
fendant was justified in cutting the timber from the land, and your judgment 
would hâve to be for the défendant. If, on the contrary, you find they are 
not of that character, do not come under the head of minerai lands, within 
the définition I hâve glven you, then your judgment must be for the govern- 
ment for such damages as you may find, depending on the two rules I gave 
you in the beginning as to whether it was a willful or unintentional tres- 
pass." 

In the case oî Frank P. Hardin et al., i Land Dec. Dept. Int. 607, 
the Secretary of the Interior discussed the scope and purpose o£ the 
act of June 3, 1878, and referred to the fact that prior to 1878 it was 
the custom in ail the mining régions of the United States for the 
inhabitants to appropriate the timber on government lands for do- 
mestic purposes ; that cities and towns, with churches and school- 
houses, had been built with the timber so taken from the public lands ; 
and that the act of June 3, 1878, was passed to establish by positive 
enactment a right claimed and exercised without interférence on the 
part of the government for a period of about 30 years. This broad 
construction of the act was given as instruction for the guidance of 
the ofhcers of the Land Department in the enforcement of the pro- 
visions of the act, and in justification of this broad construction the 
Secretary said, "If the timber is eut having référence to the rules 
established by the department as to size, etc., no complaint ought to 
be made." We agrée with the Secretary that this construction of 
the act is in harmony with its évident purpose, and is not open 
to serions objection, if the rules and régulations of the Land De- 
partment are observed and enforced. It has been the policy of Con- 
gress to develop the minerai resources of the country, and provide 
practical législation to that end, placing only such restraint upon 
the settler and minerai explorer as would provide against waste and 
destruction. The act under considération is part of this législation, 
and, in our opinion, should be construed with référence to the con- 
ditions prevailing in the mining régions requiring that the taking of 
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timber for mining and domestic purposes should not be restricted to 
lands known to contain minerais in paying quantities, but shOuld iii- 
clude such adjacent lands as, under âll the conditions, would not be 
deemed to be subject to entry under any of the laws of tbe United 
States excépt as minerai lands ; this rigbt or privilège being exercised 
under such régulations as will préserve the timber for the benefit of 
the inhabitants engaged in or connected with the mining industry. 
The District Court for the District of Colorado in United States v. 
Edwards, 38 Fed. 812, and the Circuit Court for the District of Ne- 
vada in United States v. Richmond Mining Co., 40 Fed. 415, hâve 
similarly construed the act in question. No adverse construction of 
the act appears to hâve been given by any of the fédéral courts. 
Nor has the Secretary of the Interior changed his ruling with respect 
to this feature of the act. The évidence in this case shows that most, 
if not ail, of the land from which the timber was eut was classed as 
minerai by the miners in that vicinity and in the return of the Sur- 
veyor General. The instruction of the trial court with regard to the 
character of the land and the meaning ot the act was not, there- 
fore, in our opinion, open to objection. 

It is further assigned as error that the court refused to instruct 
the jury that, even though the lands might hâve been minerai lands 
within the meaning of the act of Congress, if the cutting and removal 
of the timber therefrom was not done in compliance with the rules 
and régulations of the Secretary of the Interior governing such cut- 
ting and removal, such acts would be unlawful; and that it was 
necessary for the défendant in error, in order to justify the cutting 
and removal of the timber from the land in question, to show by a 
prépondérance of évidence that it was done in full compliance with 
said rules and régulations. The act is spécifie in making the priv- 
ilège of taking timber from the public domain for mining purposes 
subject to "such rules and régulations as the Secretary of the In- 
terior may prescribe for the protection of the timber and of the under- 
growth upon such land." The Secretary of the Interior has pre- 
scribed rules governing such taking of timber, and it is necessary, 
under the act, to show that timber was taken in accordance with the 
requirements of such rules as to show that it was taken from land of 
the character described in the act. It was, therefore, necessary 
for the défendant in error, the United States having established their 
titl'. to the land in question, and the fact that the timber was taken 
therefrom, to show that the timber was taken for the purposes 
prescribed by the act, and in the manner directed in the rules and 
régulations of the Secretary of the Interior. There is no évidence in 
the record upon that subject. An instruction that such évidence was 
necessary was a proper one to give to the jury, and the United 
States was entitled to an instruction of that character. The court, 
in this connection, gave the following instruction : 

"The law provides especially that the Secretary of the Interior may establish 
rules for the régulation of the cutting of timber, and especially as to the un- 
dergrowth. It Is not always that rules established by the department under 
the law are valld rules. Rules established by the department must be in har- 
-«lony with the law itself. There Is one rule hère whlch provides for the 
-uttlng of the undergrowth and the preservlng of the undergrowth. This 
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cornes clen.rly wlthin the law, and there are some other ruies tliere wliicb I 
think are within the purview of the act. Some may not be. Now, there is 
no évidence hère to show whether any of thèse rules were complied with or 
not, as I recollect; but you must be the judges of that. If there is no évi- 
dence vehatever that those rules were complied with, then it results that they 
hâve not followed this law of Congress strictly. Those rules should hâve becn 
complied with; but if you find that they hâve not complied with the rules, 
that does not authorize you, in my opinion, to assess the damages as in will- 
ful trespass. The most that can be done, If you find they acted In good faith 
in ail other respects, would simply be to find the value as innocent trespassers. 
It would not go beyond that." 

If it be contended that this instruction covered, in effect, that 
requested by the United States, then the verdict was against the 
instruction, and should hâve been set aside by the court. 

The judgment of the Circuit Court is reversed, with instructions to 
grant a new trial. 



POLEY et al. v. GRAND HOTEL CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 17, 1903.) 

No. 1,781. 

1. Eqttity — Relibf Agaikst Fokfetture — Oppkkssive Cokduct in Procubinq 
Appointmknt of Ubcbivbr. 

A hôtel Company which had leased its hôtel, acting in concert with 
a Company which had made a conditional sale of the furniture therein 
to the lessee, to be pald for in installments, instituted a suit in equity 
against the lessee, alleging his failure to pay two monthly installments 
of rent, and obtained the appointment of a receiver, without notice, who 
took possession of the hôtel and its contents, including the furniture 
and the funds on hand. At that time the lessee was not in default on 
the furniture, and had paid a large part of the purchase money. An 
Installment which came due the next day, however, was not paid, and 
the seller declared a forfaiture of the contract under Its terms, and filed 
an intervening pétition in the suit, claiming to be the absolute owner 
of the furniture, and asking that its rights as such be protected. ïhe 
lessee assigned his interest in the furniture contract to appellants, who 
held a mortgage thereon; and they offered to pay the installment due 
the seller, which was refused. They then filed an intervening pétition, 
tendering payment of the installments remaining due, and asking pro- 
tection of their rights as assignées of the contract. The remedy at 
law of the plaintiff in the suit was adéquate under the lease, and no 
sufficient showing was made to justlfy the appointment of the receiver. 
Held. that the parties concerned in instituting the suit having taken 
the property into a court of equity by an unusual and unauthorized 
proceeding, which itself apparently caused the default in the furniture 
payment, upon which the forfeiture was declared, the court should 
exercise its powers to protect the équitable rights of ail other parties 
in interest, and that, on the facts shown, appellants were entitled to 
a decree permitting them to pay into court the remainder due on tlie 
furniture contract, and to become the owners thereof. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

J. J. Shea (John P. Organ, on the brief), for appellants. 
Charles M. Harl, for appellee Penn Mutual Life Ins. Co. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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THAYER, Circuit Judge. From the record on file in this case, 
it appears that the Grand Hôtel Compariyj one of the appellees, 
which owned a hôtel in the city of Counçil Bluffs, lowa, filed a bill 
of complaint against its tenant, D. C. Smith, wherein it prayed for 
the appointment of a receiver for the hôtel property. The bill so 
filed contairifed no allégations, we think, which entitled the com- 
plainant to the appointment of a receiver, or to other équitable rehef. 
It simply allégea that its tenant had leased the hôtel for a period of 
five years from and after April i, 1899; that he had failed to pay 
two installments of rent, in the sum of $300 each, which were due, 
respectively, on June i, 1901, and on July i, 1901 ; and that he had 
sufïered the hôtel to run down, and had been careless in the man- 
agement of the same. The bill of complaint showed on its face that 
by the terms of the lease the hôtel company had the right to déclare 
a forfeiture of the lease for the nonpayment of thèse installments of 
rent. Nevertheless, without. declaring such a forfeiture, and bringing 
an action at law for an unlawful detainer if its tenant refused to sur- 
render possession of the hôtel property, it applied to a court of equity 
for équitable relief in the form of an order appointing a receiver; 
and the lower court, as we think, erroneously granted such relief, 
and assumed charge of the property through the hands of its receiver. 
The présent appeal, however, does not challenge the order so made, 
and the action of the lower court in making it is not before us for 
review. 

The bill of complaint was filed on July 31, 1901, and a receiver was 
appointed on that day by an order made without notice to the de- 
fendant. On September 23, 1901, the Penn Mutual Life Insurance 
Company, one 01 the appellees, which held a mortgage on the hôtel, 
and also an assignment of the rents under the lease in favor of Smith, 
and which had also made a conditional sale of ail the furniture in 
the hôtel to D. C. Smith, the lessee thereof, filed what it termed an 
intervening complaint in the action that had been brought by the 
hôtel company against Smith, the lessee. In its intervening pétition 
the Insurance company, after setting out the terms of the agreement 
under which it had sold the hôtel furniture to Smith, alleged, in sub- 
stance, that Smith had failed to pay one installment of the purchase 
money that was due on the furniture, amounting to $150, which 
matured August i, 1901 ; that by virtue of his failure to make this 
payment it had declared a forfeiture of ail of his rights under the 
conditional contract of sale, as it had a right to do under the provi- 
sions of that instrument; and that the furniture in question was in 
the custody and under the management and control of the receiver 
theretofore appointed by the court for the hôtel property. It ac- 
cordingly prayed that the receiver might be adjudged to hold the 
furniture for the intervener's benefit, and that the court would pro- 
tect its interest therein and its rights and title thereto. A few days 
later the hôtel company made a merely formai answer, practically 
admitting ail of the allégations of the intervening pétition. After- 
wards, on November 1,1901, T. J. Foley, as surviving partner of the 
firm of Fenlon & Foley, and Peregoy & Moore, filed an intervening 
complaint in the equity cause. This intervening complaint stated, in 
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substance, that on April 9, 1901, D. C. Smith had executed and de- 
livered a chattel mortgage, covering the furniture in the hôtel, to 
secure the payment of an indebtedness which he owed to the inter- 
veners, and that on August i, 1901, said Smith had executed in favor 
of the intervener J. M. Fenlon a written assignment of ail his in- 
terest in the contract whereby he had purchased the hôtel furniture 
from the Penn Mutual Life Insurance Company ; that the interveners 
had ofifered to pay the Penn Mutual Life Insurance Company the 
installments of purchase money that were due to it under the con- 
ditional contract of sale, and were ready and willing to pay the same, 
but that the Insurance company had refused to accept the money, 
and was insisting upon its right to retain the furniture and ail of 
the purchase money theretofore paid by Smith, amounting in the 
aggregate to the sum of $5,450. The interveners alleged that the 
hôtel furniture was then of the reasonable value of $7,500 ; that the 
insurance company was not entitled to hold the furniture as for- 
feited, together with ail of the purchase money which had been paid 
thereon, but, at most, was only entitled to fair compensation for the 
use of the property while it had been in the custody of Smith, and to 
reasonable compensation for any dépréciation in the value of the 
property during that period ; and that such fair compensation for the 
use of the property and for any dépréciation in value did not exceed 
the sum of $1,500. The interveners accordingly prayed that the in- 
surance company be required to receive from the interveners the 
sums of money due to it under the contract with Smith for the pur- 
chase of the furniture, or, if it declined to receive the same, that it be 
directed to pay into court, for the benefit of the interveners, the 
amount of money which it had received on account of the purchase, 
to wit, $5,450; first deducting therefrom reasonable compensation for 
the use of the furniture, and for any dépréciation in the value thereof. 
They further prayed the court to fully protect the interveners' inter- 
est in the hôtel furniture, which they had acquired by virtue of the 
chattel mortgage and by virtue of the assignment aforesaid. 

To this intervening pétition the insurance company filed a reply 
in which it reasserted its right to hold the furniture and ail of the 
purchase money which had been paid by the vendee. It also prayed 
that it be adjudged and decreed that it was the sole and absolute 
owner of the furniture in controversy, and that ail of the rights of 
D. C. Smith, the purchaser thereof, and ail of the rights of the inter- 
veners claiming under Smith, be adjudged forfeited. 

Many other persons who had claims against Smith, the lessee of 
the hôtel, on account of wages, etc., subsequently intervened in the 
cause ; but the proceedings had thereon are unimportant, and need 
not be stated. By its final decree, which was entered on December 3, 
1901, the lower court decreed that the claims of the interveners T. J, 
Foley, Peregoy & Moore, and J. J. Shea, as executor of the estate of 
James Fenlon, deceased, the latter of whom had been made a party 
to the proceeding, be fully barred and dismissed, and that the Penn 
Mutual Life Insurance Company was the full and absolute owner of 
the hôtel furniture. From this latter order an appeal was taken by 
T. J. Foley and J. J. Shea, as executor of the estate of J. M. Fenlon, 
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deceased. Peregoy & Moore, as it seems, declined to join in the 
appeal, and they were accordingly named as appellees. The question 
to be determined, therefore, is one which arises solely between the 
Penn Mutual Life Insurance Company and Foley and Shea, the lat- 
ter of whom claim to hâve succeeded to ail the rights of D. C. Smith, 
the original purchaser of the hôtel furniture. Some time after the 
litigation was inaugurated, Smith surrendered to the hôtel company 
his lease of the hôtel, and assigned to it ail of his interest in the fur- 
niture now in controversy, subject, however, to the rights of the in- 
terveners, and is no longer interested in the litigation. 

The principal error which the interveners assign is that the lower 
court erred in enforcing or deçlaring a forfeiture of their interest in 
the hôtel furniture. It is said, and said truly, that a court of equity 
never lends its aid to enforce forfeitures, but leaves the parties con- 
cerned to assert their rights in a court of law. Courts of equity will 
grant relief against a forfeiture which has been incurred through ac- 
cident or mistakfi, or by reason of any fraudulent, oppressive, or un- 
fair conduct on the part of one who is asserting a right of forfeiture ; 
but a chancellor will net lift hisihand to aid a Htigant in enforcing 
a forfeiture. Marshall v. Vicksburg, 15 Wall. 146, 149, 21 L. Ed. 
121; Livingston v. Tompkins, 4 Johns. Ch. 415, 8 Am. Dec. 598; 
Insurance Co. v. Norton, 96 U. S. 234, 242, 24 L. Ed. 689; Hender- 
son v. Carbondale Coal & Coke Co., 140 U. S. 25, 33, 11 Sup. Ct. 
691, 35 L. Ed. 332. It is hardly accurate, however, to characterize the 
intervening pétition of the insurance company as a bill to enforce a 
forfeiture, or the intervention by Foley and Shea as a bill to obtain re- 
Hef against a forfeiture. After the Ipwer court had appointed a re- 
ceiver for the hôtel property, including the furniture, both the appe- 
lants and the insurance company intervened in the case, as they were 
then obliged to do for the protection of their respective interests. 
The lower court, having the custody of the res, was asked by the in- 
surance company to déclare that it was the sole owner of the prop- 
erty, and had lawfully exercised its right of forfeiture, and to protect 
its interest, while the appellants asked permission to préserve their 
interest in the furniture by paying the installments of the purchase 
money which were due thereon pursuant to the conditional contract 
of sale. Both interveners were compelled to seek the forum in ques- 
tion after the receiver was appointed, and the court had assumed pos- 
session of the property in controversy. 

The question of most importance in the case, as we view it, and the 
one upon which the décision principally dépends, is whether the hôtel 
company and the insurance company acted in concert in filing the 
original bill and procuring the appointment of a receiver. This is 
a question of fact, and we hâve considered it with some care, with 
the resuit that we hâve been constrained to believe that the bill was 
filed by the hôtel company with the full knowledge and consent of 
the insurance company; the purpose of both parties being to force 
the lessee out of the hôtel, and recover the possession of the same, as 
well as the possession of the furniture, with as little delay as possible. 
The question to he determined being, as above stated, one of fact, 
it would subserve no useful purpose to discuss the same at length. 



FOLET V. GRAND HOTEL CO. 513 

It will suffice to say that the conclusion last announced has been 
formed after a perusal of ail the testimony, and upon a considération 
of the relations existing between the hôtel company and the Insur- 
ance Company, and the circumstances under which the appointment 
of a receiver and the summary ouster of the tenant from the hôtel 
vvas accomplished. Thèse facts and circumstances leave little room 
for doubt that the two companies, acting in concert, and desiring to 
obtain the possession of the hôtel and its furniture as expeditiously 
as possible, without resorting to a court of law, invoked the aid of a 
court of equity, and succeeded in obtaining it, although the remedy 
at law for the accomplishment of the object which they had in view 
was fully adéquate. 

The proceeding that the hôtel company and the Insurance company, 
acting in concert, saw fit to adopt for the attainment of their pur- 
pose, namely, the immédiate ouster of the lessee, was certainly novel 
and without précèdent. Moreover, when the proceeding had been 
chosen as the one most likely to lead to speedy results, the reasons 
that were assigned for the appointment of a receiver were clearly 
inadéquate ; and as the proceeding was unusual and based on insufîî- 
cient grounds, and as the order appointing a receiver was made with- 
out notice, it doubtless took the défendant Smith, as well as the prés- 
ent appellants, who were then interested in the hôtel furniture, by 
surprise. They were suddenly dispossessed of the property in con- 
troversy without an opportunity to be heard. Furthermore, as the 
receiver took possession of ail the property in the hôtel, including 
the furniture and the funds then on hand, and did so on July 31, 1903, 
the very day the bill was filed, it is fair to conclude that the action 
so taken at the instance of the hôtel company, and with the knowl- 
edge and concurrence of the insurance company, occasioned the very 
default of which the insurance company now complains, namely, 
that Smith, the purchaser of the furniture, did not pay the sum of 
$150 on account of the purchase price which was payable on August 
I, 1901. It was on account of that default, and on account of Smith's 
alleged failure to pay certain taxes, that the insurance company 
claims to hâve declared a forfeiture of ail of his rights under the con- 
ditional contract of sale. Up to that time Smith had paid to the in- 
surance company the sum of $5,450 on account of the furniture. No 
payment was due on July 31, 1901, but the appointment of a receiver 
on that day appears to hâve disabled the purchaser from paying the 
installment of the purchase money that was due on the following 
day, which resuit was doubtless foreseen and intended by those who 
were instrumental in obtaining the appointment and ousting the lessee 
from the possession of the hôtel. 

In view of the premises, we are of opinion that the trial court 
erred in declaring that the appellants' claims were barred, and that 
their intervention be dismissed, and in adjudging that the Penn Mu- 
tual Life Insurance Company was the absolute owner of the furniture 
in the hôtel ; thereby setting the seal of approval upon what had been 
done, and aiding the insurance company to obtain an absolute title 
to the furniture, as well as aiding it to appropriate to its own use the 
large sum of money that had already been paid thereon by the pur- 
121 F.— 33 
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chaser. Inasmuch as the proceeding by which Smith had been dis- 
possessed of the property in controversy was most unusual and oper- 
ated as a surprise, and was in its nature oppressive, and had probably 
occasioned the very default on which the insurance company predi- 
cated its right of forf eiture, a court of equity, instead of declaring 
that the right had been lawfully exercised, and that the insurance 
company had become the absolute owner of the property, should hâve 
strained its powers to the utmost to prevent such a resuit, and the 
sacrifice of valuable rights by such means. Having possession of 
the res, it was within its power to hâve permitted the appellants to 
pay into court, for the use of the insurance company, the install- 
ments of the purchase price due on the furniture as they accrued, 
which payments the appellants ofïered to make. Under the provi- 
sions of the conditional contract of sale, the appellants had no right 
to pay at once ail that was due on the furniture, and forthwith remove 
it from the hôtel, because the contract in question contained a provi- 
sion, in substance, that the furniture should remain in the hôtel where 
it was located until the purchase money was fuUy paid, and that it 
should not be removed from the hôtel without the consent of the in- 
surance company. It was within the power of the lower court, how- 
ever, to hâve permitted the appellants to make the payments on the 
furniture as they matured, by depositing the money in court for the 
benefit of the insurance company, if it declined to accept the money 
itself, and to hâve adjudged that when the property was paid for, and 
ail other acts to be donc by Smith had been faithfully performed by 
him or his assigns, the appellants be permitted to remove the prop- 
erty from the hôtel, or make such other disposition of it as they 
thought proper. We think that the lower court, sitting as a court 
of chancery, should hâve exercised the power in question, and should 
hâve entered a decree, such as is above outlined, for the purpose of 
preserving the appellants' rights, and that it erred in refusing to grant 
such relief, and in decreeing, as it did, that the insurance company 
was the absolute owner of the property. 

It is accordingly ordered that so much of the decree as adjudged 
that the appellants' claims be fuUy barred and their interventions dis- 
missed, and that so much of the decree as adjudged that the insur- 
ance company was the absolute owner of the furniture, be reversed, 
and that the cause be remanded to the lower court, with directions 
to modify its decree by inserting therein such a provision or provi- 
sions as are above described. 
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SIMS et aL v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit February 2, 1903.) 

No. 874. 

1. ALrai<fs—ExcLTTSio-N-—CHrNEaB—STAT0TBa— Expiration— Penalties. 

Act July 5, 1884 (23 Stat. HT, C. 220 [TJ. S. Comp. St 1901, p. 
1305]), prohlbited any person from alding or abetting tlie landing of 
any Chlnese person not lawfuUy entitled to enter the United States, and 
declared that the act should be in force for 10 years. On May 5, 1892, 
before the prior act had expired, the laws relating to the exclusion of 
Chinese were re-enacted for a further period of 10 years. Rev. St. §f 13 
(Act Feb. 25, 1871, c. 71, 16 Stat. 432 [U. S. Comp. St. 1901, p. 6]), dé- 
clares that the repeal of any statute shall not release or extinguish any 
penalty incurred thereunder, uniess the repealing act shall expressly so 
provide, but such statute shall be treated as remaining in force to sus- 
tain any action or prosecution for the enforcement of such penalty. 
Beld, tlïat where an offense against the exclusion act was alleged to 
hâve been comniltted on February 15, 1902, an indictment therefor not 
brought until after the expiration of the time llmited by the act of 
May 5, 1892 (27 Stat. 25, c. 60 [U. S. Comp. St. 1901, p. 1319]) was not 
demurrable, since the exclusion act was continued In force as to such 
offense by section 13. 

l Same. 

Act May 5, 1902, expressly contlnuing In force ail laws prohibiting and 
regulating the coming into the country of Chinese persons, did not cro- 
ate a new law nor repeal any of the laws then in existence, but con- 
tinued In force, without interruption, the Chinese exclusion act of May 
e, 1882 (22 Stat. 58, e. 126), as amended by act July 5, 1884 (23 Stat. 
117, c. 220 [U. S. Comp. St. 1901, p. 1305]), and extended for 10 years 
by act May 5, 1892 (27 Stat 25, c. 60 [U. 8. Comp. St 1901, p. 1319]). 

8. 8amb— Indiotment — Supficibnct. 

In a prosecution for aiding and abetting the landlng of certain Chi- 
nese, prohibited by act July 5, 1884, an Indictment charging that de- 
fendants did unlawfully and knowingly land, and aid and abet in land- 
lng. In the United States, from a certain foreign steamship specified, then 
lying at the port of T., three certain maie Chinese laborers, named, each 
of whom was not lawfuly entitled to enter the United States, which had 
prcviousiy been brought on such steamship from the empire of China, 
was not demurrable for fallure to set ont the facts constituting the al- 
leged unlawful landlng. 

4. Bamb. 

Where, In a prosecution for alding and abetting the illégal landing 
of Chinese laborers, the Indictment alleged that the landing was efCected 
from a foreign steamship lying in the port of T., and that such laborers 
had been brought Into the United States at such port on such steamship 
from the empire of China, it was not objectionable in that It showed that 
the Chinese alleged to hâve been landed had already entered the United 
States. 

6. Bame — Rkpugnakcï. 

Under act July 5, 1884, prohibiting any person from alding or abet- 
ting the landing of any Chinese person brought into the United States 
from any vessel, an indictment charging défendants wlth "aiding and 
abetting." and immedlately thereafter charging them wlth "landing" 
Chinese, was not objectionable for repugnancy, since, as défendants were 
llable as principals for alding and abetting the commission of the of- 
fense, the further charge of "landing the Chinese" was surplusage, and 
not répugnant to the other charge. 

Tl. CItizenshIp of the Chinese, see notes to Gee Fook Sing v. United States, 
1 C. C. A. 212; Lee Sing Far v. United States, 35 C. C. A. 332. 
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6. Same— Knowledge. 

Aet July 5, 1884, provides that any person -who shall "knowingly" 
bring Into or cause to be brougbt into tbe United States, or aid or abet 
tbe landing In the United States, from any vessel, any Cblnese person, 
etc., shall on conviction be punlsbed. Eeld, that tbe word "knowingjy," 
as so used, referred to knowledge of tbe fact of landing and not knowl- 
edge that tbe Ohinese landed were not legally entitled to enter tbe United 
States. 

7. Samb—Appkal—Rbview— Objection in Trial Court. 

An objection to an Indlctment on the ground of repugnancy cannot 
be revlewed on appeal when it was not raised in the Circuit Court. 

8. Same— Nkgativing Exceptions. 

An indlctment for violation of Cblnese exclusion act 1882, as re-en- 
acted by aet Aprll 29, 1902 (32 Stat. 176, c. 641), declarlng that ail laws 
now In force prohibiting and regulating the coming of Chlnese persons 
be, and the same are, re-enacted, extended, and continued, so far as the 
same are not Inconsistent with treaty obligations, was not objectionable 
for failure to charge that the Chlnese alleged to bave been landed in vio- 
lation of tbe act were not entlted to land by vlrtue of treaty obligations. 

In Error to the District Court of the United States for the North- 
ern Division of the District of Washington. 

A. W. Buddress, for plaintiflfs in error. 

Jesse A. Frye and Edward E. Cushman, for the United States. 

Before GIEBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintifïs in error were jointly in- 
dicted on June y, 1902, for the offense of unlawfully landing, and 
aiding and abetting in landing, three maie Chinese laborers, at Seattle, 
Wash., on February 15, 1902, from a foreign vessel at Port Townsend, 
Wash. The indlctment contained two counts for the illégal landing 
of the same Chinamen. The plaintiffs in error demurred to each 
count on the ground that in neither of them are facts stated suiîfi- 
cient to constitute an offense against the laws of the United States. 
The demurrer was overruled. Upon a plea of not guilty, the plaintiffs 
in error were tried and convicted. They moved in arrest of judg- 
ment upon the ground which was stated in their demurrer. The mo- 
tion was overruled, whereupon the plaintiffs in error were sentenced 
to imprisonment and fine. 

It is contended that the prosecution of the plaintiffs in error in 
this case is an attempt to punish them after the expiration of a tem- 
porary statute for its violation. The indictment charges them with 
the violation of section 11 of the act of July 5, 1884 (23 Stat. 117, c. 
220), which reads as follows : 

"That any person who shall knowingly bring into or cause to be brougbt 
into the United States by land, or who shall aid or abet the same, or aid 
or abet the landing in the United States from any vessel, of any Chinese 
person not lawfully entitled to enter the United States, shall be deemed 
guilty of a mlsdemeanor, and shall, on conviction thereof, be fined a sum not 
exceedlng one thousand dollars, and Imprisoned for a term not exceeding one. 
year." 

This act amends the corresponding section of the original Chinese 
exclusion act of May 6, 1882 (22 Stat. 61, c. 126 [U. S. Comp. St. 

T 7. See Crlminal Law, vol. 15, Cent. Dig. § 2627. 
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1901, p. 1310]). Both the original and the amendatory act were by 
their terms to be and remain in force for a period of lO years. On 
May 5, 1892, before the lo-year limit of the amendatory act had 
been reached, Congress re-enacted ail Chinese exclusion laws for 
another period of lo years by the following section (27 Stat. 25, c. 
60 [U. S. Comp. St. 1901, p. 1319]): 

"That ail laM's now in force prohibiting and regulating the coming into tbis 
eountry of Chinese persons and persons of Chinese descent are hereby con- 
tinued in force for a period of ten years from the passage of thls act." 

It is argued that ail Chinese exclusion laws which were in force 
on February 15, 1902, the date of the alleged commission of the 
ofïense with which the plaintifïs in error are charged, were only 
temporary statutes, and by their express terms expired on May 4, 

1902, more than a month before the plaintifïs in error were indicted, 
and that the court had no povver to try and sentence the plaintiffs 
in error for violation of a temporary act after its expiration. In 
support of this contention référence is made to Yeaton v. United 
States, S Cranch, 281, 3 L. Ed. ici; The Irrésistible, 7 Wheat. 551, 
5 L. Ed. 520; Moore v. United States, 29 C. C. A. 269, 85 Fed. 465; 
United States v. Tynen, 11 Wall. 88, 20 L. Ed. 153. It is true that 
thèse cases sustain the gênerai doctrine as stated by Chief Justice 
Marshall in the case first cited, that "it has long been settled on gên- 
erai principles that, after the expiration or repeal of a law, no penalty 
can be enforced nor punishment inflicted for violations of the law com- 
mitted while it was in force, unless some spécial provision be made 
for that purpose by statute." The statute under discussion in that 
case had been repealed, and a spécial provision had been made in the 
repealing act as follows: 

"Provided nevertheless that persons having ofCended against any of the 
acts aforesaid may be prosecuted, convicted and punished, as if the same 
were not repealed, and no forfeiture heretofore incurred by a violation of any 
of the acts aforesaid shall be afCected by such repeal." 

It was held that this was not a sufïicient provision for the punish- 
ment of the violation of an act which had itself been repealed. After 
that décision was made, Congress by section 13 of the Revised Stat- 
utes, which was enacted in 1871 (Act Feb. 25, 1871, c. 71, 16 Stat. 
432 [U. S. Comp. St. 1901, p. 6]), provided as follows: 

"The repeal of any statute shall not hâve the effect to release or extinguish 
any penalty, forfeiture or liability incurred under such statute unless the re- 
pealing act shall so expressly provide, and such statute shall be treated as 
still remaining in force for the purpose of sustaining any proper action or 
prosecution for the enforcement of such penalty, forfeiture or liability." 

This statute is clearly sufficient to sustain the ruling of the Circuit 
Court upon the démarrer to the indictment in this case, even if it were 
a case in which the doctrine of Yeaton v. United States was ap- 
plicable. But we do not regard it as such a case. The act of May 5, 
1902, expressly continues in force ail the laws prohibiting and regu- 
lating the coming into this eountry of Chinese persons and persons 
of Chinese descent. It is a particular provision continuing such laws 
in force for ail purposes. It went into efïect while those laws were 
still in existence. There was no break, no hiatus, in the existing 
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législation providing for the exclusion of Chinese and foi the punish- 
ment of infractions of the act. The act of May 5, 1902, did not create 
a new law or repeal the old. It simply extended the life of the exist- 
ing statutes. 

It is contended that the indictment is insufïident for the reason 
that the facts which constitute the alleged unlawful landing of the 
Chinese laborers are not therein set forth. The indictment charges 
that the plaintififs in error "did unlawfully and knowingly land and 
aid and abet in landing in the United States from a certain foreign 
steamship and vessel known and called the Wilhelmina, then lying 
at the port of Port Townsend, county of Jefiferson, and state of Wash- 
ington, three certain maie Chinese laborers, each of whom was not 
lawfully entitled to enter the United States, to wit, Chin John, Tom 
Dip, and Wong Hing, * * * each and ail of said Chinese la- 
borers above named having immediately theretofore been brought 
into the United States at the port of Port Townsend on said steam- 
ship and vessel from the empire of China." This indictment follows 
the language of the statute in which the statutory ofïense is defined. 
We know of no reason why such an indictment is not sufficient, or 
why there should be in this case a departure from the gênerai rule 
that the ofïense is suiïiciently charged if the indictment follow the 
words of the statute in setting forth the facts which constitute it. 
We discover nothing in the statute to indicate that it was the obvions 
intention of the Législature to require more particularity, nor is the 
ofïense charged one that is analogous to any common-law ofïense, 
so as to require greater nicety and particularity in its description. 
United States v. Gooding, 12 Wheat. 460, 474, 6 L,. Ed. 693 ; Heard, 
Criminal Pleading, 173; 10 Enc. Pleading & Practice, 483; Peters 
V. United States, 36 C. C. A. 105, 94 Fed. 127. 

,Nor is there ground for holding that the indictment is insufïïcient 
for the reason that it shows that the three Chinamen so alleged to 
hâve been landed by the plaintifïs in error had already entered the 
United States. They were alleged to hâve been brought upon a 
foreign vessel which had arrived from the empire of China and was 
lying at the port of Port Townsend. It was the act of aiding and 
abetting in landing them from the vessel with which the plaintifïs in 
error were charged, and the nature of their act was not afïected by 
the fact that the landing was not had at the port where the foreign 
vessel lay, but was completed at another port on Puget Sound, the 
port of Seattle. 

It is said that there is such repugnancy between difïerent parts of 
each count as to render the indictment fatally defective. The repug- 
nancy is said to consist in the fact that each count charges the plain- 
tifïs in error as principals and immediately thereafter charges them 
as accessories in the commission of the same ofïense. We cannot 
say that it was error to sustain such an indictment. The statute 
made unlawful the act of aiding and abetting the landing of the pro- 
hibited Chinesfe. Those who aid and abet in the commission of such 
an ofïense are principals. To add to the charge of "aiding and abet- 
ting" the further charge of "landing" the Chinese was, at most, sur- 
plusage. It was not répugnant to the other charge. This question, 
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hovvever, is not properly before us. It was not raised in the Circuit 
Court. There was no motion or demurrer directed against the in- 
dictment on the ground of repugnancy. 

It is contended that the indictment is fatally defective for the reason 
that it does not charge that the plaintiffs in error knew that the China- 
men were not legally entitled to enter the United States. The act 
which is rendered unlawful is the act of "knowingly" aiding and 
abetting in landing Chinese not lawfully entitled to enter the United 
States. The act contemplâtes that ail persons wlio shall aid and abet 
Chinese in landing from a foreign vessel must first know that such 
Chinese are lawfully entitled to enter the United States, and that 
without such knowledge they assume the risk of incurring the penalty 
of the act. The word "knowingly" so used in the statute refers to 
knowledge of the fact of landing, and was intended to recognize a 
distinction between a landing knowingly aided or abetted in and 
one unwittingly or unconsciously aided ; such, for instance, as where a 
Chinaman might effect a landing from a vessel as a stowaway in an- 
other vessel. 

It is contended that the indictment is defective for the reason that 
it fails to négative the exception contained in the pénal section of 
the Chinese exclusion act of 1882 and in the enacting clause of the 
act of April 29, 1902 (32 Stat. 176, c. 641), which déclares that "ail 
laws now in force prohibiting and regulating the coming of Chinese 
persons * * * be and the same are re-enacted, extended and con- 
tinued so faf as the same are not inconsistent with treaty obligations." 
It is urged that the indictment should hâve proceeded furtner, and 
negatived this exception, and should hâve charged that none of the 
said Chinese persons were lawfully entitled to enter the United States 
under treaty stipulations. The rule is that only such exceptions and 
provisos need be negatived as are found in the enacting clause of 
the statute, and that, in any event, no exception or proviso need be 
negatived that is not descriptive of the offense. United States v. 
Nelson (D. C.) 29 Fed. 202. If the three Chinese referred to in the 
indictment were entitled to land in the United States by virtue of 
treaty obligations, that fact was one that should hâve been pleaded 
in défense. We find no error in the record. 

The judgment of the District Court is afîirmed. 



PDLITZER PUB. CO. v. KUMPORD FALLS PAPER CO. 

(Circuit Court of Appeals, Eighth Circuit February 21, 1903.) 

No. 1,705. 

1. Sale— Construction of Contract— Wahkantt. 

A contract to furnisti paper for use In the publication of a daily news- 
paper, to be paid for by weight, which, after specifying the sizes, pro- 
vided that settlements should be made on the basis of 108 pounds pro- 
ducing 1,000 sheets, "average to be eomputed on car-load lots," and also 
that when the paper furnished was overweight it should be pald for on 
the basis of the weight specified, and when under weight on the basls 
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of its actual weight, cannot be construed as containing a warranty that 
eaeh roU of paper should be of the exact weight of 108 pounds to the 
1,000 sheets, but recognized the fact that there would neeessarily be some 
variance by provlding that the purchaser should hâve the beneflt of such 
variance, and bound the seller only to act in good faith, and to supply 
paper which was approximately of the speclfled weight. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

This action was brought by the Rumford Falls Paper Company, the de- 
fendant in error, against the Pulitzer Publishing Company, the plalntifE In er- 
ror, to recover a balance of $4,312.36, whlch was alleged to be due to the 
paper company from the publishing company for paper supplied to the latter 
Company durlng the months of September, October, November, and December, 
1897. The value of ail the paper dellvered durlng that perlod was $37,269.59, 
but between November 20, 1897, and February 7, 1898, payments had been 
made on account, whlch left a balance due, as the paper company claimed, 
amounting to the sum above stated, |4,312.36. 

The paper In question was supplied under a contract between the paper 
lompany and the publishing company of date August 4, 1896, whlch was as 
follows: 

"St. Louis, August 4, 1896. 

"Rumford Falls Paper Co., Rumford Fallfe, Maine — Gentlemen: We bereby 
contract wlth you for the entlre supply of paper to be used by the Pulitzer 
Publishing Co., In this clty, for a perlod of twelve (12) months, beginning 
January Ist, 1897, and ending December 31st, 1897. 

"Paper to be of same quallty, sizes and weight as that you are furnishing 
under our présent contract. 

"For which we agrée to pay you Two Dollars and Twelve Cents ($2.12) per 
hundred pounds, dellvered on board wagons at our press room entrance, free 
of ail otber expansé to us. 

"Ail other terms and conditions not covered by the above, to be the same 
that governed our contracts dated Sept. 21st, 1894 and July 31st, 1895. 

"[Signed] C. H. Jones, 

"Editer & Manager St Louis Post Dispatch. 
"Accepted." 

The contract of July 31, 1895, to whlch référence was made in the fore- 
going contract, was one whereby the paper company agreed to supply the 
publishing company with the paper necessary for the publication of the St. 
Louis Post Dlspateh for the term of about one year ending December 31, 
1896. The only provisions found in that contract which it is dèemed neces- 
sary to quote in fuU are the foUowlng: 

"Paper to be of saipe quallty as that you are now furnishing us, sample 
herewith attached, and to be of same sIzes and weight. 

"Ail white waste taken from the roUs and charged back to you, will be 
dellvered to you or your agent weekly upon demand." 

The contract of date September 21, 1894, to whlch référence is made in 
the foregoing contract (and whlch seems to hâve been the flrst contract that 
was entered into by the parties), was a contract whereby the publishing 
company contracted with the paper company for a full supply of paper to 
be used by the publishing company in the publication of the St. Louis Post 
Dispatch for the term of one year beginning not later than October 20, 1894. 
This initial contract was more elaborate than elther of the succeeding con- 
tracts. The provisions thereof which are deemed material to the présent 
coutroversy are the following: 

"Paper to be made on roUs In wldths of 70% In., 53 in., 35i/é in., 17% in-, 
and In such proportions ôf each as we may require, and of quallty, color, 
finish, strength, wlnding and gênerai characteristics, equal to that which shall 
be accepted by us as satlsfactory after one week's contiuuous run of first 
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shipments made at your Mlll, and to equal tbe samples you hâve submitted 
and wWch are made a part of thls eontract. 

"For whieh we agrée to pay Two Dollars and Eight Cents ($2.08) per 100 
pounds delivered at our press room entrance, free of ail ottier expense. 
• *••♦••**••** 

"Settlements shall be made upon the basis of 108 pounds produciug 1,000 
(8-page) sheets 35%x43. Average to be computed on fuU car lots. 

•'When paper is of standard weight or over, then payment shall be made 
on basls of production by press of 1,000 8-page sheets computed at 108 pounds 
to 1,000 sheets. 

"When paper is less than standard weight, then payment shall be made 
upon basis of weight of paper actually printed upon our presses. 

"The net weight of paper actually printed upon will be computed by de- 
ducting tare and white waste. The Post Dispatch wllI keep an accurate 
record of the tare and white waste and production of each roU, and will 
furnish a statement showing the weight of each roU per 1,000, 8-page sheets, 
and the production per 108 pounds. 

"It is further agreed, that if the paper furnished under this eontract, shall 
not in ail respects equal that to be furnished by you, and accepted as afore- 
said, then we shall be free to go into the open market and purchase paper 
of equal quality to that herein provided for, and it is understood that any 
différence between priée so paid and price set forth in this agreement, and 
any and ail other damage caused by your default In any of the stipulations 
of this eontract shall be paid to us by you, so that we shall be saved harmless 
from any default on your part." 

The publishing company, the défendant below, did not deny on the trial 
that it had received and used the quantity of paper alleged in the complaint 
during the four months in question. Nor did it clalm that it had not received 
proper crédit for ail payments made on account, or that the sum unpaid, 
$4,312.36, was incorreetly stated. Its défense was, and it flled a plea to that 
effect, that by the eontract in suit the paper company "expressly agreed" to 
furnish paper each 1,000 eight-page sheets whereof should weigh 108 pounds. 
It averred that the paper supphed during the four months in question was 
inferior In weight to that agreed to be furnished, and that it was forced to 
use some paper of inferior weight so supplied during that period. It also 
averred generally that by the use of such paper of Inferior weight it incurred 
"additional expense in the opération of its presses," that delay was occasioned 
"in the publication of its successive daily éditions," and that it had paid the 
fuU worth of the paper. The trial resulted in a verdict in favor of the plain- 
tiff below for the sum demanded. 

F. N. Judson (John F. Green, on the brief), for plaintiff in error. 
William E. Garvin and Léonard Wilcox (James P. Dawson, on the 
brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The défense in this case is grounded upon the assumption that the 
Rumford Falls Paper Company, the plaintifï below, expressly war- 
ranted that ail the paper to be supplied under its eontract with the 
publishing company çhould be of such a kind that each r,ooo eight- 
page sheets at any time produced by the press would weigh io8 
pounds ; and the first question to be determined is whether this as- 
sumption is well founded. 

The eontract contains no such warranty in terms. It does contain 
an express agreement that the paper to be supplied shall be "of same 
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quality, sizes, and weight as that you are furnishing us under our prés- 
ent co'ntract"; but no effort was made by the défendant on the trial 
to show what was the actual #dght or usual run of the paper that 
was furnished under the contraçt fn force when the last contract was 
made. Nor does the défendant count upon the last-mentioned pro- 
vision of the agreement in its answer, or place any reliance thereon, 
so far as we can ascertain. To sustain its allégation concerning 
an express warranty, it refers to a provision contained in the first con- 
tract with the paper company, of date September 21, 1894, which is 
as follows : "Settlements shall be made upon the basis of 108 pounds 
producing 1,000 8-page sheets 35^/8x43. Average to be computed on 
full car lots" ; and it contends, apparently, that this stipulation bound 
the plaintiff at its péril to deliver only such paper as would weigh 108 
pounds per 1,000 sheets, no more and no less. This provision, how- 
ever, does not seem to hâve been inserted in the contract with a view 
of binding the paper company not to furnish any paper or rolls of paper 
weighing less than 108 pounds per 1,000 eight-page sheets, since the 
provision was followed immediately by the further stipulation that, 
when the paper supplied happened to overrun the last-mentioned 
weight, it should be paid for at that weight, thus giving the publish- 
ing company the beneiit of any overweight, and that when it happened 
to fall below the weight mentioned it should be paid for according to 
its actual weight. Impliedly, at least, this latter clause bound the de- 
fendant to accept and pay for paper which weighed somewhat more or 
less than 108 pounds per 1,000 sheets. Thèse provisions were in- 
serted, we think, with a view to convenience in making settlements, 
and not for the purpose of prescribing an absolute standard of weight 
for each roll, from which there could be no departure without incur- 
ring a liability in damages as for a breach of a warranty. The weight 
of the paper, so far as there was an express agreement on that point, 
had been specified previously in the clause to which référence has al- 
ready been made ; and while, as above remarked, the défendant made 
no efïort to show what was the weight or quality of the paper that was 
being supplied when the contract in suit was entered into, yet the 
plaintifî did ofïer considérable testimony, which was not controverted, 
that the quality and weight of its paper improved continuously from 
1894 to 1898; that the paper as it was produced was compared con- 
stantly with samples that were used when the fîrst contracts were 
made ; and that the paper produced and delivered during the year 1897 
was fully up to sample, and as good as the paper which had been. de- 
livered to the publishing company previously and by it accepted. The 
provisions concerning the method of making settlements clearly show 
that the contracting parties well understood, what the testimony dis- 
closes to hâve been the fact, namely, that the process of manufacturing 
paper in large quantifies for newspaper use, such as that involved in 
the présent instance, could not be so conducted that the paper in each 
of a large number of rolls would hâve a perfeCtly uniform run, being 
at ail places of the same thickness, so as to attain precisely the same 
weight per 1,000 sheets. The parties to the agreement assumed that 
the rolls would probably vary somewhat in weight, and they made a 
very reasonable provision for such a variance, in the manner above 
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shown, by agreeing that the publishing company should never pay for 
more than the actual weight of the paper suppHed ; whereas, if the pa- 
per overran at any time the weight named as a basis of settlement, it 
should net, on that account, be compelled to pay for the surplus 
weight. It is impossible to read the provisions of the contract in suit 
relative to the manner of making settlements without being impressed 
with the conviction that both parties well knew that the paper to be 
supplied would not run evenly, so as to maintain at ail times precisely 
the same weight. They were doubtless aware that there were diffi- 
culties attending the manufacture of paper, which could not be over- 
come entirely, and, knowing this fact, they prescribed a remedy in the 
manner of making settlements, which they deemed just, neither party 
intending to impose on the other an obligation which could not be 
strictly performed and to hold it accountable in damages for its non- 
performance. 

We are of opinion, therefore, that the défendant below failed to show 
either an express or an implied warranty, such as was counted upon in 
its answer, and for the breach of which it sought to recoup damages 
to the amount of $4,312.36, thereby absorbing the balance due on the 
plaintifï's account, for paper actually dehvered. It may be conceded 
that the parties to the agreement assumed that the paper to be sup- 
plied would weigh approximately 108 pounds per 1,000 eight-page' 
sheets, and that the paper company would endeavor in good faith to 
produce paper of about that weight by giving proper attention to the 
process of manufacture. They realized, however, that, notwithstand- 
ing the care which might be exercised, some of the paper produced 
would, to some extent, excced or fall below that weight, and they ac- 
cordingly provided for that contingency by adopting a mode for esti- 
mating the weight for the purpose of making settlements that would 
afïord the défendant full protection against losses resulting from the 
delivery of paper which was heavier than was deemed necessary. The 
method of making settlements so prescribed by the parties themselves 
also had the efïect, we think, of excluding claims for damages incident 
to such small and seemingly unimportant variations in the weight of 
paper as the testimony in this case discloses — the same being variations 
which do not appear to hâve been occasioned by any want of good 
faith, or by any design on the part of the plaintiiï company to avoid 
a full compliance with the terms of its contract. None of the paper 
that was supplied during the months of September, October, Novem- 
ber, and December, 1897, was rejected by the défendant company 
as unsuitable for its use, but ail of it was in fact consumed ; and such 
complaints as were made in the meantime seem to hâve been made 
with a view of inducing the paper company to consent to a réduc- 
tion of the contract price, the value of paper having dechned to some 
extent after the exécution of the contract. Moreover, the testimony 
that was ofïered at the trial with a view of showing that the publish- 
ing company had sustained spécial damage by the use of some light- 
weight paper during the months in question was gênerai and unsat- 
isfactory, and we very much doubt whether it would hâve warranted 
a jury in finding that any damage had been sustained on that account. 
It is unnecessary, however, to express a definite opinion on that point, 
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since we conclùde, as heretofore stated, that the défendant did not 
succeed in establishing such a warranty as it pleaded and relied upon 
in its answer. For the same reason ail the errors specified in the 
assignment of errors relating to rulings upon testimony and the re- 
fusai of instructions become, in our judgment, immaterial, and any 
discussion thereof is unnecessary. 

We are satisfied that the judgment below was for the right party, 
and it is accordingly afïirmed. 



BUTTE & B. CONSOL. MIN. CO. v. MONTANA ORE PURCHASING CO. 

(Circuit Court of Appeals, Ninth Circuit. February 9, 1903.) 

No. 846. 

1. Right to Rbview Favorable Judgment— Waivbk— Motion fok Ektiit— 
Eppbct. 

Tïie right to review a judgment granting insufflcient relief is not 
waived ny moving for the entry of the judgment after being denied a 
new trial. 

a Written Instrument— Construction— Situation op Parties and Subject- 
Matter — Admissibility op Evidence. 

Under Code Civ. Proc. Mont. §' 3137, providing that the terms of a 
writing are presumed to hâve been used in their primary and gênerai 
acceptation, but évidence is admissible to show use in a local, technical, 
or other peculiar signification; and section 3136, providing that the clr- 
cumstances under which a contract was made, including the situation 
of the subject-matter and parties, may be shown — testimony Is admissible 
that a prospective lessee told the lessor that he was about to build a 
smelter, and that the premises were deslred for dumping purposes, and 
also that the word "talUngs," in the lease, was selected as the broadest 
term descriptive of the materlal to be dumped, and was intended to cover 



8. PURCHASE DP LeASED PRBMISES — USB OF PrEMISES— PUBPOSB OF LeASE — 

Notice. 

The purchaser of premises leased to the operator of a smelter for dump- 
ing purposes is put on notice of the technical and comprehensive sensé 
in which the word "taillngs" is used in the lease by the practical con- 
struction glven the instrument In the dumping of slag. 

4. Exception to Instruction — Sufficiency. 

An exception to the court's charge on the burden of proof as a whole 
is insufflcient to ralse the objection on review that the court should hâve 
singled out a particular issue, and instructed otherwise as to that. 

5. Harmless Errob— Succbss dp Partt— Bppect. 

A party in whose favor the jury bas found an issue cannot allège error 
in the court's charge as to the burden of proof on that issue. 

6. NONEXPERT WlTNESSES — TeCHNICAL MeANING OP WOHD — ADMISSIBILITY Oï 

Testimony. 

Where the ordinary meaning of a word used in a written instrument 
Is not in dispute, but the issue is as to its technical meaning, the évidence 
of a nonexpert witness is properly excluded. 

7. Wbitten Instrument— Use of Term in Technical Sense— Question or 

Fact. 

The question whether a word used in a written instrument bas a tech- 
nical meaning, more comprehensive than its ordinary meaning, in which 
the parties understood It, is an issue of fact for the jury. 

T 7. See Contracts, vol. 11, Cent. Dig. § 768. 
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In Error to the Circuit Court of the United States for the District 
of Montana. 

ïhe plaintiff in error brought an action against the défendant in error in 
ejectment, and to recover damages upon three causes of action: First, for 
damages for trespass wliile the property was owned by the Butte & Boston 
Mining Company and its receivers, who were the predecessors in interest of 
the plaintiff in error; second, for damages for trespass while the property 
was owned by E. Rollins Morse, the successor in interest of the Butte & 
Boston Mining Company; and, third, for damages for trespass slnce May 3. 
1897, the time during which the plaintifC in error was owner. The prayer 
of the complaint was for possession of the premlses and for $12,000 damages. 
The défendant in error pleaded permission on the part of the owners of the 
premises to store water, débris, tailings, etc., on the premises, and also 
pleaded the statute of limitations; setting up therein that from April, 18S2, 
until the commencement of the action, the défendant in error and its prede- 
cessors in interest had been dumping wastes from its concentrator and 
smelter upon the premises. It also claimed the rlght so to do under a written 
agreement with the Butte & Boston Company, and it alleged that during ail 
of that time said corporation and its successors in interest had full knowledge 
and notice of such possession and use, and consented thereto, and acknowl- 
edged the right of the défendant in error so to do. The agreement under 
which the c'efendant in error justified its acts was made between the Butte 
& Boston Mining Company and F. Augustus Heinze, the predecessor in in- 
terest of che défendant in error. It contained the following clause: "It is 
also agreed that the said lessee shall hâve the right to flood and to store 
water upon any of the ground of the party of the flrst part lying east of the 
embankment of the north leg of the Y of the Northern Pacific Kailway as 
now constructed, also the right to dump tailings from any and ail works 
erected on the leased premises by the second party onto any ground of the 
party of the first part east of the Montana Union Railway Company' s tracks 
and north of the embankment of the Northern Paciflc Company, above men- 
tloned, to wit, about the place where the tailings from the concentrator of the 
Boston & Montana Company's lower works are now being deposited. It 
being the intention of the parties hereto that the rights of storing water 
and dumping tailings and ail rights of any kind mentloned in this indenture 
are to and shall belong to said second party under an extension of this lease." 
It was shown that upon the premises so mentioned. and at or about the time 
when the agreement was made, the predecessors of the défendant in error 
erected a smelter, and that, Independently of the agreement, it purchased the 
liquidator concentrating plant, and the ground whereon the same was con- 
structed; the same lying adjacent to the premises so obtained from the 
Butte & Boston Mining Company. TJpon the trial of the cause the jury found 
a verdict for the plaintiff in error for the ownership of the ground in con- 
troversy subject to the easement granted by the instrument of November 16, 
1892, and assessed damages to the plaintiff in error in the sum of $1. 

Forbis & Evans, for plaintifï in error. 
McHatton & Cotter, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

A motion is made to dismiss the writ upon the ground that the plain- 
tifï in error attempts thereby to review a judgment which was rendered 
in its favor, and in which it acquiesced. The motion is based upon the 
fact that the judgment gives to the plaintiff in error the possession of 
the leased premises, subject to the lease, and damages in the sum of $i, 
and that the judgment was entered upon the motion of the plaintifï in 
error. It is argued that a party who accepts the benefits of a judgment 
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is estopped from prosecuting a proceeding to review the same. It is 
true that such an estoppel applies to one who accepts the benefits of 
a judgment, but this is not such a case. The judgment was in favor 
of the plaintiff in error, it is true ; but it does not award it ail that it 
sued for, and it had the right, therefore, to sue out its writ of error. 
That right was in no way afifected by the fact that the judgment was 
entered at its instance. The court had denied its motion for a nevv 
trial. The entry of the judgment was a mère matter of form. If it 
were true that the plaintiff in an action, by moving the court to put in 
proper form and in the shape of a judgment its conclusion already 
reached, must thereby lose his right to review the judgment, the défend- 
ant in the case might eventually deprive him of that right by refusing 
to move for the entry of a judgment. Ail the cases cited by the de- 
fendant in error in support of its motion are cases in which the plaintiff 
in error or the party appealing has in some way acquiesced in the judg- 
ment, or accepted the fruits thereof, or consented thereto. None of 
thèse features occur in the présent case. The plaintiff in error has not 
acquiesced in the judgment. It has not taken possession thereunder, 
nor collected damages or costs thereunder, nor has it in any way con- 
sented thereto. The motion for the entry of a judgment when the jury 
had returned their verdict, and the court had already announced its 
conclusion upon the motion for a new trial, was no consent. Counsel 
for the défendant in error, in this connection, and as ground for dis- 
missing the writ, advert to the fact that the plaintiff in error has as- 
signed no particulars in which the judgment is claimed to be erroneous. 
The answer to this is that error is not charged in the judgment itself 
or the entry thereof, but in the proceedings upon the trial upon which 
the verdict of a jury was reached. It is on account of those alleged 
errors that the judgment is sought to be reviewed. 

It is contended that the court erred in admitting évidence to explain 
or define the meaning of the word "tailings," as it was used in the 
written agreement. Upon the trial it was contended by the défendant 
in error that it had the right to deposit slag upon the leased premises, 
and that the term "tailings" included slag, such as was the molten 
refuse from its smelter. The court, in ruling upon the objection to 
this évidence, said, "If it can be proven hère that if, by any technical 
meaning, slag is embraced in tailings, you can prove it." Testimony 
was accordingly given by expert witnesses for the défendant in error 
tending to prove that the term "tailings" had a technical meaning, and, 
as such, included the refuse product from any practical process after 
the extraction of the valuable components of the rock, and that the 
term was sufBciently comprehensive to include slag. The testimony 
so offered is criticised, and it is contended that it was not sufficiently 
explicit or positive to prove that the term "tailings" had such a tech- 
nical meaning as was claimed for it by the défendant in error. With 
the weight of the évidence, however, we are not concerned. We think 
there was sufficient évidence in the record to justify the submission of 
the question to the jury. The court, under proper instruction, permit- 
ted the jury to détermine whether or not the term "tailings" had the 
technical signification which the défendant in error imputed to it. The 
jury, upon this question, and under the instruction of the court, re- 
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turned a spécial verdict, and fonnd that the term "tailings" had a scien- 
tific meaning, and that it included "slag." 

It is contended that the court erred in permitting the défendant in 
error to introduce évidence of the negotiations and conversations be- 
tween the parties to the written contract which preceded its exécution. 
If there was no error in the admission of évidence tending to prove that 
the Word "tailings," as used in the contract, had a technical meaning 
such as to include slag, it follows that there was no error in admitting 
évidence to show that the parties to the contract, in adopting it, therein 
understood it in that technical sensé. 

Section 3137, Code Civ. Proc. Mont., provides: 

"The terms of a writing are presumed to hâve been used In their primary 
and gênerai acceptation, but évidence is nevertheless admissible that they 
bave a local, technical or otherwise peculiar signification, and were so 
used in the particular instance, in which case the agreement must be con- 
strued accordingly." 

Section 3136 provides that, for the proper construction of an instru- 
ment, "the circumstances under which it was made, including the situa- 
tion of the subject of the instrument and of the parties to it, may also 
be shown." 

The testimony so admitted was to the eflect that the lessee under the 
written contract made known to the lessor the fact that he intended to 
build a smelter, and that the premises in question were desired for 
dumping purposes, and that that matter was discussed and understood 
when the contract was made ; that it was agreed that "tailings" was 
the broadest word that could be used, and that it would cover slag. It 
is suggested that there was error in admitting the évidence for the 
additional reason that the contract was made, not with the plaintifï in 
error, but with its predecessor in interest, and that the former 'stands 
in the attitude of an innocent purchaser, and is not chargeable with 
notice that the word "tailings," in the contract, was used otherwise 
than in its ordinary sensé, or that it was understood between the 
parties in a more narrow and technical sensé. To this it may be said 
that it does not appear that the plaintifï in error is an innocent pur- 
chaser from the Butte & Boston Mining Company. But it is imma- 
terial whether or not it was a purchaser in good faith for value, and 
without actual notice. It was bound to take notice of the practical 
construction that had been placed upon the agreement by the original 
parties thereto. At the time when it became the owner of the prop- 
erty, the premises in question were, and for several years had been, 
used by the défendant in error as dumping ground for slag. Accord- 
ing to the testimony, the évidence of that fact was plainly visible upon 
the ground. This was sufficient to put any purchaser upon notice 
to ascertain by what right the slag was so deposited, and whether the 
term "tailings" had been used in the contract in its ordinary meaning, 
or in the more technical sensé in which the jury found that it was used. 
There is no déniai in the testimony which appears in the record before 
us that the word was in fact used in that sensé. 

It is contended that the court erred in instructing the jury with 
référence to the burden of proof. The court, after instructing the jury 
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that the burden of proof was iipon the plaintifï in error to prove every 
material allégation of its complaint, said : 

"If you find from the évidence that it has failed to prove any material 
matter or Issue by such prépondérance of the évidence, you must flnd agaiiist 
it as to such matter or issue, and in favor of the défendant; and, if you 
flnd that the évidence is evenly balanced or preponderates in favor of the 
défendant as to any material matter In dispute in this case, you must find 
against the plaintiff and in favor of the défendant as to such matter." 

It is conceded that this instruction was correct as to ail the issues 
in the case, except the issue raised in the answer by the plea of the 
statute of limitations. It is contended as to that issue the charge waS 
erroneous, and that the court should hâve instructed the jury that 
the burden of proof as to that was upon the défendant in error. The 
exception of the plaintifï in error, however, was to the whole charge 
to the jury on the subject of the burden of proof. No notice was 
thereby given to the court of the nature of the objection which is now 
relied upon. If the attention of the court had been specifically directe d 
to the point of the objection, undoubtedly the instruction would hâve 
been corrected, and the jury would hâve been instructed as to the 
burden of proof upon that particular issue, if that was one of the ma- 
terial issues of the case. The plea of the statute of Hmitations which 
was set forth in the answer was that the défendant in error and its 
predecessor in interest had been in the open, continuons, and adverse 
possession of the premises, and had used the same for storing water 
and dumping débris thereon, since July, 1892, with the knowledge and 
consent of the plaintifif in error and its grantors, and that thereby the 
causes of action had become barred by the laws of Montana. The 
issue so raised was found by the jury in favor of the plaintifï in error. 
Its title to the property was sustained by the court and jury. It can- 
not complain, therefore, that the charge of the court upon that point 
was erroneous. The court, moreover, in charging the jury, instructed 
them as to the statute of limitations applicable to actions to recover 
damages for waste or trespass on real property, and informed them 
that no recovery could be had except for débris deposited on the prem- 
ises within two years prior to the commencement of the action. No 
exception was taken to the charge. 

It is contended that the court erred in excluding the évidence of 
one Matthews, who was called as a witness for the plaintifï in error to 
testify as to the meaning of the word "tailings." He did not claim to 
be an expert witness, nor was he ofïered as such, nor was it proposed 
to show by bis testimony that the term "tailings" had or had not a 
technical meaning such as to include slag. The court ruled that h« 
was not a qualified witness. We think the court ruled properly. 
There was no occasion to ofïer testimony to prove the ordinary mea- - 
ing of the word "tailings." That was not in dispute. The court, in 
charging the jury, instructed them that the word, in its ordinary mean- 
ing, did not include slag. 

It is said that the court erred in refusing to instruct the jury as re- 
quested by the plaintifif in error, and in its instructions given to the 
jury as to the meaning of the word "tailings," and in submitting its 
meaning as a question of fact to the jury. The court instructed the 
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jury, in substance, that the word "tailings," in its ordinary use and 
meaning, did not include slag, but that the jury might détermine wheth- 
er the term "tailings" had a scientific meaning, and whether the parties 
80 understood it in writing the contract. The merit of this contention 
bas already been discussed. If the court was right, as we hâve found 
that it was, in admitting the évidence above adverted to, there was no 
error in giving or refusing instructions to the jury. 
We find no error in the record. The judgment is affirmed. 



BUNKER HILL & S. MINING & CONCENTRATING 00. v. KBTTLBSON. 
(Circuit Court of Appeals, Ninth Circuit. March 4, 1903.) 

No. 855. 

1. Injuries to Minkk — Assumption of Risk. 

Where a miner was directed down an inclined chute for the purpose of 
putting in lagging, and requested that a rope be furnished to prevent 
falllng, and at the direction of the superintendent the miner hlmself 
placed a ropt In the chute, which was subsequently removed by a f ellow 
servant, and the miner continued to work with linowledge of such re- 
moval, and was injured by failing, he assumed the risk, and was not en- 
titled to recovery therefor. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 

This action was brought by Gunder Kettleson, a citizen and résident of the 
State of Washington, against the Bunker Hill & Sullivan Mining & Ooncen- 
trating Company, a corporation organized and existing under the laws of the 
State of Oregon. The défendants mine is ioeated in the state of Idaho. The 
plaintifC was engaged in this mine, and while so employed was injured. The 
présent action is to recover damages for the Injuries resulting from the alleged 
négligence of the défendant in not providing a safe place for the plaintifC 
to do the work in whlch he was employed. The workings of the mine were 
being extended to an ore chamber that had been formerly opened, but not 
used for 18 months or more. The chute and manway leading up from one of 
the levels of the mine to this chamber were to be cleaned out, and the 
plaintiff had been directed by the shift boss to put in some lagging in the bot- 
tom of the chamber. It was alleged in the complaint "that the chute where 
this plaintifC was ordered and directed by the défendant to work sloped to 
the bottom thereof, a distance of 90 and more feet. at an angle of about 90 
deg., and was dangerous and unsafe for this plaintiff and other workmen to 
work at sald point and place; that this plaintiff then and there refused to 
work at said place, and notified the foreman of said mine in charge of this 
plaintiff (one Bishop) that the sald place was unsafe and dangerous, and that 
plaintifC could not work at said point and place as aforesaid unless the de- 
fendant would provide suitable ropes, ladders, and support at said point and 
place, whereupon the sald Bishop did then and there provide a certain rope, 
and caused the same to be attached to the timbers along the said chute, 
and did then and there promise and agrée with this plaintifC. on behalf of 
said défendant mining Company, that the said rope should be then and there 
maintained, and that a ladder should be placed in said chute, so as to render 
the place where the plaintifC worked safe and secure, and to provide proper 
and adéquate means for this plaintifC to save himself in case that the rock, 
ore, débris, or earth in any manner gave way, and this plaintiff as afore- 
said, at ail the times herein mentioned, went to the said place, being aasured 
that the same was safe, and that the said défendant would cause said rope 
to be and remain in place, and would forthwith place a ladder in said chute 
at the point where this plaintiff was working, and did then and there rely 
121 F.— 34 
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and believe and was ftssuréd by the sald défendant that each and ail of sald 
précautions as aforesaid would be taken to render said place safe; and this 
plalntifl continued to work at said point and place solely on account of sald 
assurances and promises on the part of the sald défendant company, which 
plalntifif fuUy belleved and relled upon." The plaintlffi further alleged that 
whlle he was Working at sald point and place "the rock, ore, and débris 
there, negllgently and carelessly suffered to be and remain by the said de- 
fendant Company, gave way under the feet of thls plalntifC; that this plalntlff 
thereupon attempted to catch the said rope and the sald ladder, and plaintlffl 
would hâve been àble to hâve so caught the same, had the same been at the 
point agreed upon between the plalntiff and défendant, and at whlch place 
the plaintlfC then and there belleved and relied upon its promise that the 
same would be, but that the said défendant mining company negllgently and 
carelessly removed, or caused to be removed, or permitted to be removed, the 
sald rope theretofore placed, and carelessly and negligently omitted to place 
sald ladder at said place, or to take any précaution to préserve the safety of 
thls plaintlfiC; that there was no other means or method whereby plaintifE 
could save hlmself, and at the time said ore, débris, and rock, carelessly and 
negligently permitted to be there and remain by the said défendant com- 
pany, gave way under the feet of this plalntiff, without any fault or want of 
«are and caution on bis part; that plalntiff fell and rolled over and along 
said chute a distance of nlnety and more feet" The answer of the défend- 
ant specifically denled thèse allégations in plalntlffs complalnt, and alleged 
"that with full, complète, and perfect knowledge of the chutes, manways, 
and stopes In defendant's mine, and of the construction and condition there- 
of, and of the business of placlng lagging in stopes, and of the danger at- 
tending such work In defendant's sald mine, voluntarily undertook to place 
some lagging in a stope in said mine at a point reached by a chute about 
sixty feet lu léngth, the first or lower thirty feet of which is constructed 
at an angle of about fifty-five degrees, and the remaining thirty feet at an 
angle of about forty-two degrees; that sald lagging was to be placed in a 
stope at the top of sald chute; that said plaintlfC, wlfh knowledge of the 
sald mine and of the business he undertook, and the dangers attend- 
Ing the same, voluntarily undertook said work, and assumed ail the 
risks and dangers ordinarlly Incident thereto, among which the danger of 
falling down sald chute was Included; that before commenclng work In 
said chute, said plalntiff, at the suggestion and upon the recommendatlon of 
the defendant's foreman, under whose immédiate direction said plalntiff was 
at work, placed a rope furnlshed by défendant along the side of said chute 
as a saf eguard In case of accident, which sald rope was afterwards used 
by plalntiff; that a short time prlor to the happening of the accident to the 
plalntifif hereinafter mentioned, without the orders, knowledge, or consent 
of the défendant, but with the consent and concurrence of plalntiff, carelessly 
and negligently glven, said rope was removed and delivered to plaintiff's 
fellow servants, and was not returned for the reason that plalntiff Informed his 
said fellow servants that he had no need of the same; that while at work 
alone, placlng said lagging, for some cause to the défendant wholly unknown, 
plalntifif fell, and, by reason of his neglect In permitting said rope to be 
removed and to remain a way, slld from the top of the chute, a distance of 
about sixty feet, to the bottom thereof, and by said fall and slldlng recelved 
whatever injury was sustained by hîm." Plaintiff's reply denled the new 
matter set forth In the defendant's answer. 

The plalntifif testlfied In his own behalf that he was 44 years of âge, and had 
been a miner for 27 years. He had been a foreman, and had worked at ail 
kinds of work about a mine. He had been worklng In defendant's mine about 
flve or six days. It appears from the évidence that, with respect to the 
place where plalntiff was at work, the flrst 30 feet of the chute from the level 
below passed Tip through solld rock, requlrlng no timbering, and a ladder 
was used in the manway adjolning the chute. Above thls to the ore cliamber 
in whlch plalntiff had been set to work, some 31 feet or more, a log crlb had 
been constructed, with two compartments — one for an ore cliute as an ex- 
tension of the chute below, and the other as a manway, corresponding to.the 
manway below; but the upper manway had been closed, and access to the 



BUHKER HILL & S. MINING & 0. CO. V. KETTLESON. 531 

ore cbamber through the upper section was by way of the log-cribbed chute. 
The log cribbing had interstices between the logs, in which the foot could 
rest when the miner or other workman was ascendlng or deseendlng the 
chute. The testlmony is conflicting as to the angle of the chute. The plain- 
tiff claims that the angle of the chute was about 80 deg., or nearly per- 
pendicular. The défendant claims to hâve ascertained by actual measure- 
ments that the lower section of the chute was 30 feet in length, and had an 
angle of 44 deg., and the upper section was 31 feet in length, and had an 
angle of 41 deg. The plaintifC's testlmony concernlng the accident is as fol- 
io ws: "I was working there about five days in the other place, and Mr. 
Bishop, he came one morning to me and says, 'Mr. Kettleson, we want you 
over there on a new job — over in the chute.' For 35 feet from the bottom 
of the chute, it had to be picked down and shoveled, and take it down to the 
mill. He says, 'I will go up and show you another place there,' 35 or 40 
feet further up. 'You go up there, and there has rotten timbers been lying 
there, and that is like this, about forty-flve degrees' [indieatnig]. You had 
to go up on this rotten timber, and then into a hole that had been caving 
down — old rock — and you had to crawl in tliis hole, and I had to put in new 
lagging to protect the ground. I went up there, and Mr. Bishop went up, 
and he showed me this thing, and he asked me if X could do that kind of 
work. I said, 'I can do it if I take time.' Me and Mr. Bishop walked down 
again — down there about 35 feet. We were in the manway, then, you know, 
and Mr. Bishop slipped down and fell 15 or 20 feet. I says, 'Hâve you hurt 
yourselfV 'No.' He got up and went on, and i says, 'Mr. Bishop, I can't 
work hère unless you get a rope and a ladder for me to put in for a few 
days until I get through this job.' 'Ail right, Mr. Kettleson,' he says. 
'you go over there and get that rope aud put that up, and I will help you.' 
I went over and got the rope and put the rope in, and so the ladder didn't 
go in. I went down and got some lagging and went up there, and I put in 
three lagging that day. I asked Bishop if he wouidn't put in a rope for me, 
and he says, 'Yes.' I had to hâve a rope and a ladder in there. If I had 
fell down or slipped on anything on this rotten ground, so I wouidn't fall 
down and be killed. He says, 'Ail right. Put that rope in.' So I had to take 
up another lagging, and I drove my candlestick into the wall, and took 
another candie and went down to get the lagging. And thèse timbers was 
lying down there in this place, and I slipped on that, and I went down about 
fifteen or twenty feet, and tried to get hold of this rope, and the ladder wasn't 
there, and the first thing I knew I knew I got senseless, and the ladder and 
rope wasn't there, and I went down about seventy feet to the bottom of that 
chute." He subsequently testitied that he went down 35 or 40 feet. He 
testified further that wlth a rope and ladder the place where the accident 
occurred was safe, but without them he would not hâve worked there. It 
appears from the évidence that, after the plaintifï had placed the rope in 
the chute for his own safety, a fellow workman took It away, and the tes- 
tlmony on the part of the défendant was that the rope was taken away by 
plaintiff's permission. The plaintiff, on the other hand, denied that he gave 
any such permission, and testified that Bishop admitted to him after the ac- 
cident that he had taken the rope away; that it was needed over in an- 
other place to take up some lumber. The witnesses for the défendant contra- 
dict the plaintifC as to ail the material facts of the case. Bishop, the shift 
boss, testifies that the rope was placed in the chute at his suggestion, so that 
the plaintifC would hâve something to take hold of; that the plaintifC got the 
rope and placed it in the chute; that on the foUowing morning the witness 
saw plaintifC in the manway, and asked him where the rope was; he replied 
that it had been taken the night before to pull up some timbers; that wit- 
ness advised plaintiff that he had better go and get the rope, so that he 
would hâve something to take hold of ; and that plaintilï replied that he did 
not need it. Plaintiff testified that in the conversation he had wlth Bishop 
on the morning after he had placed the rope in the chute, and about half an 
hour before the accident, he said to Bishop: "You are going down now. Will 
you please look ont for that ladder, and get that solid there If I need it, and 
the rope there, too?" and Bishop said, "I will attend to it right away." Bishop 
testified that a ladder was never mentioned, that there was no necessity for 



532 121 FEDERAL REPORTER. 

a ladder, and tliat he dld not admit to plaintiff that he took the rope away. 
The défendant Introduced a number of other witnesses In support of the 
claim that the rope was removed wlth the knowledge and consent of plain- 
tiff. Upon this conflicting testimony the case was submitted to the jury, 
under the Instructions of the court. The jury returned a verdict in favor 
of the plaintifC in the sum of $10,000. 

The case is brought hère upon assignments of error relating to instructions 
to the Jury, but the error mainly insisted upon in this court is the refusai of 
the trial court, upon the conclusion of the évidence in the case, to instruct 
the jury that the évidence was not sufflclent to sustain a verdict in favor of 
the plaintiff, and the refusai of the court to direct the jury to return a verdict 
In favor of the défendant. 

Dolph, Mallory, Simon & Gearin, for plaintiff in error. 
Thomas O'Day and F. C. Robertson, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). The évidence 
was not sufiicient to sustain the verdict in favor of the plaintiff, and 
the jury should hâve been se instructed. Plaintiff had himself placed 
the rope in the chute on the day before the accident for his own safety, 
and he testifîed that the chute was not safe without it. He neverthe- 
less ascended the chute on the morning of the accident without it, 
and claims that he did not notice the absence of the rope. Clearly, 
thèse two situations are inconsistent. If the chute was unsafe with- 
out the rope for persons ascending or descending, plaintifï must hâve 
observed the absence of the rope when he climbed up the chute in 
going to his work, and assumed the risk. Again, after ascending the 
chute on the morning of the accident, he had a talk with Bishop, and 
claims to hâve told him to look out for the ladder and the rope. 
Why did he refer to the rope, unless he knew that it had been re- 
moved ? He knew there was no ladder there, and he must hâve 
known that the rope was gone. His testimony indicates that he had 
this knowledge, but, whatever view may be taken of his testimony, 
the actual situation was open to his observation, and he must be 
held to hâve assumed the risk when he undertook to descend without 
the rope. He was a miner of 27 years' expérience, and was familiar 
with the place where he was at work; and whether the chute was 
nearly perpendicular, as he claims, or had an angle of 41 deg., as 
determined by defendant's measurements, he knew or must hâve 
known that the rope he had placed in the chute had been removed ; 
and the fact that he requested Bishop to look out for it seems to 
be conclusive as to plaintiff's knowledge of the situation. It is a well- 
established rule that where a servant enters upon or continues in a 
dangerous employment with either knowledge of the danger, or full 
opportunity to observe the conditions making the employment dan- 
gerous, he assumes the risk of such employment. Kansas City Ry. 
Co. V. BilHngslea (C. C. A.) 116 Fed. 335; Terry v. Schmidt (C. C. 
A.) 116 Fed. 627. 

Is there anything in the testimony tending to relieve plaintiff from 
this position? There is certainly nothing, unless it be assumed that 
he knew of the absence of the rope, and that just before the accident 
he requested Bishop to look out for it, and that Bishop promised he 
would do 50. But with respect to this aspect of the évidence, it is 
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SiUfficîent to say that it does not follow that the défendant was bound 
by this promise, if made, since the évidence does not show that 
Bishop had any authority to make such a promise; and the alléga- 
tion in defendant's answer that Bishop suggested to plaintif! the use 
of the rope as a means of safety cannot be construed as an admis- 
sion that Bishop was acting for the défendant in that behalf. If, on 
the other hand, it be assumed that plaintiff was not informed of the 
removal of the rope, the same resuit follows. The évidence does not 
show that Bishop had authority to bind the défendant to the main- 
tenance of the rope as plaintiff had placed it, or to restore it if re- 
moved. In the absence of such évidence, the conclusion is unavoid- 
able that, in procuring and using the rope in the manner and under 
the circumstances described by plaintiff, Bishop and he were acting 
in the relation of fellow servants ; and, as a resuit, the failure of 
Bishop to restore the rope before the accident, as claimed by plaintiflf, 
cannot be held to be the négligence of the défendant. From what 
has been stated, it is apparent that the plaintifï was not entitled to 
recover, upon the most favorable considération of the testimony on 
his behalf. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to grant a new trial. 

GILBERT and ROSS, Circuit Judges, concur in the judgment on 
the ground that it appeared from the évidence, without conflict, that 
the rope that the défendant in errer himself placed in the chute for 
protection — and, having which, he willingly undertook the work in 
which he was engaged when injured — ^was subsequently, and while he 
was se engaged, removed by a fellow servant, for which act, whether 
with or without the consent of the défendant in error, the master was 
not responsible. 



PRYE-BRUHN CO. v. MBYER. 
(Circuit Court of Appeals, Ninth Circuit. February 2, 1903.) 
No. 842. 

1. POHBIGN JUDGMBNTS — OPERATION. 

A ,1udgment recovered in tlie state of Washington and assigned to 
plaintiff has not the force and opération of a domestic judgment In 
Alaslîa, and cannot be made a lien on defendant's property in that ter- 
ritory without suit brought and judgment recovered thereon. 

2. Same — Set Off of Judgments— Collectionb— Injdkction. 

Where plaintiff alleged that it was an assignée of a judgment recov- 
ered against défendant in the state of Washington; that défendant had 
recovered a judgment against plaintiff in Alaska, for the payment of 
which money had been deposited with the clerk of the Alaska district 
court; and that défendant was either insolvent, or had no property out 
of which to satisfy the judgment, or had his property secretcd so as to 
defeat the enforeement of plaintiff's judgment, and unless restrained 
he would satisfy his judgment against plaintiff from the money de- 
posited, whereupon plaintiff would be unable to satisfy or set off its 
judgment— the court had équitable jurisdiction to restrain défendant from 
coUecting the judgment against plaintiff until plaintiffs rights had been 
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establlshed, and Its Judgment made an ofCset agalnst the Judgment held 
by défendant. 
8. Same— RiQHTS OF Third Pbhsons— Motions. 

Where an Injunctlon was granted restraining défendant from collect- 
Ing a judgment against plalntlff for money deposlted in the liands of tlie 
clerk of the court until a judgment against défendant had been estab- 
llshed as a set-off, persons claiming an alleged lien on the deposit, wlio 
had net Intervened and were not parties to the suit, could net bave their 
right to a lien on the fund adjudieated on motion supported by affidavits 
in advance of the trial. 

Appeal from the District Court of the United States for the District 
of Alaska, Divisioti No. i. 

S. H. Piles, George Donworth, and James B. Howe (Wynn & 
Shackleford, of counsel), for appellant. 
Malony & Cobb, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is a suit in equity commenced by 
the Frye-Bruhn Company, a corporation, against Herman Meyer in 
the United States District Court for the District of Alaska, Division 
No. I, on the 2ist day of March, 1902. The bill of complaint alleged 
the recovery of a judgment by Charles H. Frye against the défendant, 
Herman Meyer, in the superior court of Kings county, in the state of 
Washington, on the 28th day of June, 1889, for $3,140.10, and costs; 
the issuance of an exécution on this judgment against the property of 
Herman Meyer, directed to the sheriff of Kings county, state of Wash- 
ington, and the return of the exécution by the sherifï unsatisfied ; and, 
further, that no property of the défendant had been found. The bill 
further alleged the assignment of the judgment to plaintifif on the 27th 
day of January, 1900; the commencement of an action in the District 
Court of Alaska by Herman Meyer against the Frye-Bruhn Company 
in 1899; and the recovery of a judgment against the défendant in that 
action on the 2ist day of March, 1902, for the sum of 45 per cent, of 
$6,295, after the payment of the costs of the action. The bill alleged 
that there was money in the hands of the clerk of the court in which the 
last-named judgment was obtained, that this money was paid to the 
clerk of the court by the Frye-Bruhn Company, that the same was suf- 
fîcient to pay the judgment in that court in favor of Meyer, and that 
the court had ordered that this money be applied on said judgment. 
The bill alleged that the plaintifif would be unable to collect the judg- 
ment secured in the superior court of Kings county in the state of 
Washington against Meyer; that Meyer was either insolvent, and had 
no property out of which to satisfy said judgment, or had his prop- 
erty secreted and in the name of other persons in order to clefeat 
the rights of the plaintifï; that Meyer had threatened to, and would, 
unless restrained by the court, hâve an exécution issued in the case 
in which he had recovered the aforesaid judgment, and hâve the 
property of plaintifif levied upon to satisfy that judgment and costs, 
to the great and irréparable damage of plaintifif ; that Meyer had also 
threatened to assign his judgment to other persons in order to defeat 
the plaintifï's claim ; that such action would leave the plaintifï without 
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any remedy for the collection of its judgment secured in the state of 
Washington unless the défendant, Meyer, be restrained by an order of 
the court until the plaintifï's rights were established, and its judgment 
in the state of Washington made an offset to defendant's judgment 
against plaintiff in the Alaska court. The bill was supported by the 
affidavit of counsel for plaintiff setting forth the same facts alleged in 
the bill. The court thereupon issued an order directed to the défend- 
ant to show cause why an injunction should not issue as prayed for in 
the bill. The order also provided that in the meantime the défendant 
should be restrained from assigning, selling, or negotiating the said 
judgment recovered against plaintiff', and from collecting any money 
thereon from the clerk of the court ; that ail proceedings under said 
judgment should be stayed, and the clerk of the court ordered not to 
pay out any money upon said judgment in said cause, but to hold and 
retain the same in his possession until the further order of the court. 
On motion of counsel for the défendant the temporary restraining or- 
der was subsequently modified by the court to the extent of permitting 
them to withdraw the sum of $i,ooo from the fund in the registry of 
the court. This action of the court was had upon an affidavit filed by 
counsel for défendant alleging that they were entitled to that amount 
as compensation for their services as attorneys for the défendant, 
Meyer, in the case wherein the judgment was recovered in his favor, 
and upon the claim that this amount was payable out of the fund in the 
registry of the court recovered upon the judgment, and was a prior 
lien to the judgment claimed by plaintiff as a set-off. From this order 
modifying the restraining order and injunction, and permitting defend- 
ant's counsel to withdraw the sum of $i,OQO from the registry of the 
court, the complainant has appealed to this court, and assigned the 
order of the court in this behalf as error. 

This appeal is, in effect, an appeal from an order of the District 
Court dissolving an injunction, to the extent to which the order modi- 
fied the previous order of the court granting the injunction. Counsel 
for appellee, in support of this modifying order, admit that, if the bill 
of complaint had stated facts that entitled the appellant to any relief, 
they would hâve been compelled to resort to a bill of intervention to 
protect their rights in the fund in court; but they contend that the 
original order granting the injunction was erroneous, and, upon the 
facts stated in the bill, the injunction should hâve been dissolved and 
the entire order vacated and set aside. The appeal therefore brings 
the case before the court upon the merits. Smith v. Vulcan Iron- 
works, 165 U. S. 518, 17 Sup. Ct. 407, 41 L. Ed. 810. 

The judgment obtained by Charles H. Frye against the défendant in 
the state of Washington, and assigned to plaintiff, did not, in Alaska, 
hâve the force and opération of a domestic judgment, except for the 
purpose of évidence. McElmoyle v. Cohen, 13 Pet. 312, 10 L. Ed. 
177; Claflin V. McDermott (C. C.) 12 Fed. 375. In any jurisdiction 
other than that of the state of Washington, the plaintiff, as the owner 
of thjs judgment, was simply a creditor at large. Buchanan v. Marsh, 
T7 lowa, 494; National Tubeworks v. Ballou, 146 U. S. 517, 13 Sup. 
Ct. 165, 36 L. Ed. 1070. To make the claim of the foreign judgment 
a lien upon defendant's property in Alaska, it was necessary to sue at 
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law and recover upon the judgment in that territory. But the bill 
allèges that the défendant is either insolvent, and has no property out 
of which to satisfy said judgment, or has his property secreted and in 
the name of other persons in order to defeat the rights o£ plaintiff . A 
créditer at large, under such circumstances, may obtain the assistance 
of a court of equity to protect his rights against the insolvent debtor. 
Rolling Mill Ce. v. Ore & Steel Co., 152 U. S. 596, 14 Sup. Ct. 710, 
38L. Ed. 565. 

The court had équitable jurisdiction, upon the facts stated in the bill, 
to restrain the défendant from coUecting the judgment against the 
plaintiff until the rights of the plaintifif had been established, and the 
judgment in îts favor in the state of Washington made an oiïset against 
the judgment in_ favor of the défendant. This conclusion détermines 
the only question involved in this appeal, since it is not contended that 
counsel for the appellee, who were not parties to the suit and had not 
intervened therein, could, upon an affidavit and motion, hâve their right 
to a lien upon the fund in court adjudicated in advance of the trial. 

The interlocutory order modifying the injunction is therefore re- 
versed, with costs. 



HAÏS V. RICHAKDSON et al. 

(Circuit Court of Appeals, Ninth Circuit. February 2, 1903.) 

No, 8e55. 

1. CiBCuiT CouKT OF AppEAiiS—JuKisDicTioN— Question of Jubisdiotion of 
Circuit Court. 

Wliere a Circuit Court found that an attacliment was fraudulently sued 
out by plaintiff and levied on property of défendants, who were nonresi- 
denta of the state, without a substantial bond being given as required 
by law, for the purpose of compelling défendants to come wlthin the juris- 
diction, and .dismissed the action for want of jurisdiction, without deter- 
mining any other question, the Judgment is not reviewable by the Circuit 
Court of Appeals, but only by the Suprême Court. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

On motion to dismiss writ of error for want of jurisdiction. 

Sachs & Haie, W. F. Hays, and R. B. Albertson, for plaintiff in 
error. 

Peters & Powell, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges, 

MORROW, Circuit Judge. The défendants in error hâve moved 
this court to dismiss the appeal herein for want of jurisdiction. It 
appears that the action was brought in the superior court of Skagit 
county, Wash., for the recovery of $139,000, upon an alleged agree- 
ment between the plaintiff and défendants, wherein the plaintiff was 
to assist the défendants in the purchase of timber lands. Service 

1 1. Orders, decrees, and Judgments reviewable in Circuit Court of Appeals, 
6ee note to Salmon v, Mills, 13 C. C. A. 374. 
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was had by publication of summons, the défendants being nonresi- 
dents and beyond the jurisdiction. Prior to the publication of sum- 
mons a writ of attachment was sued out upon certain real property 
of the défendants, and the statutory bond thereon was filed. The 
case was thereafter removed to the Circuit Court of the United States 
for the District of Washington on the ground of the diverse citizen- 
ship of the parties. No pleading or other appearance having been 
filed by the défendants at the expiration of 60 days from the date 
of the fîrst publication of summons, other than the pétition for re- 
moval, the plaintiff filed a motion for a default judgment against the 
•défendants. The défendants tlien appeared especially for the pur- 
pose of moving the court to quash the attempted service of sum- 
mons, on the ground that there was no honest intent to furnish a 
bond as a basis for the attachment of property, but a fraudulent at- 
tempt on the part of the plaintiff to entrap the défendants into the 
jurisdiction of the court by an attachment based upon a bond with 
sureties of no financial responsibility whatever. The court denied 
lîoth the motion for default judgment and the motion to quash serv- 
ice of summons. A bill of particulars was filed by the plaintifï, and 
the défendants then filed an answer to the complaint, setting up, as 
matter of affirmative défense, that the sureties named in plaintifï's 
bond on attachment were not financially responsible ; that this fact 
was well known to the plaintifï, but that the plaintifï procured and 
induced the said sureties to go upon the bond as a trick and device 
to force the défendants to enter gênerai appearance in the cause, 
thus fraudulently obtaining jurisdiction of them. It was further 
alleged that the statute of Washington governing such procédure re- 
quired a défendant to enter a gênerai appearance before attacking 
the regularity of any attachment, or the bonds upon which the same 
was based. The plaintifï replied, denying any fraudulent intent. 
The cause proceeded to trial before the judge and a jury, and évi- 
dence was taken, over the objection of tne plaintifï, as to the value 
of the property held by the sureties at the time of their justification. 
At the conclusion of this évidence, upon motion of the défendants the 
court directed the jury to return a verdict for the défendants ; finding 
as a fact that the writ of attachment was issued fraudulently, with- 
out a substantial bond being given as required by law, and that there- 
fore neither the state court nor the Circuit Court had acquired juris- 
diction of the défendants, they being nonresidents of the state. Judg- 
ment of dismissal was accordingly entered, from which the plaintifï 
has appealed to this court. 

It is readily seen from the foregoing statement that no question 
other than that of jurisdiction vi'as determined by the court belovv. 
It has been heretofore held by this court that under the construction 
of the act of March 3, 1891, 26 Stat. 826 [U. S. Comp. St. 1901, p. 
547] by the Suprême Court of the United States in McLish v. Roff, 
141 U. S. 661, 12 Sup. Ct. 118, 35 L. Ed. 893, and in United States v. 
Jahn, 155 U. S. 114, 15 Sup. Ct. 39, 39 L. Ed. 87, where a Circuit 
Court dismisses a case on the ground that it has no jurisdiction, 
leaving other questions undetermined, the only issue reviewable îs 
that of jurisdiction, and that such review must be obtained in the 
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Suprême Court; ît cannot be had in the Circuit Court of Appeals. 
Excelsior Wooden Pipe Co. v. Pacific Bridge Co. et al., 48 C. C. A. 
349, 109 Fed. 497. And in the case of Shepard v. Adams, 168 U. S. 
618, 18 Sup. Ct. 214, 42 L. Ed. 602, where the District Court adjudged 
that it had not acquired jurisdiction over a défendant, by reason of 
there liaving been no valid service of process, it was contended that 
the question was reviewable by the Circuit Court of Appeals. The 
Suprême Court, however, held that the proper procédure in such a 
case, under section 5 of the act of March 3, 1891, was to sue eut a 
writ of error directly to the Suprême Court. . 

The présent case cornes fully within the ruHngs in the cases above 
cited. Other questions than that of jurisdiction were left unde- 
termined by the trial court, and are not involved in this appeal. The 
question of jurisdiction was decided in favor of the défendants, and 
the case was thereby disposed of, so far as the trial court was con- 
cerned. Under the actof Congress governing appeals in such cases, 
as it has been construed by the highest court in the land, the Suprême 
Court alone has the power to review the case. The writ of error is 
therefore dismissed. 



In re LBWENSOHN.» 

(Circuit Court of Appeals, Second Circuit. February 25, 1903.) 

No. 53. 

1. Bankruptct—Claims— Pétition fob Review. 

A proceeding may not be Instltuted by a créditer, wlthout the concur 
rence of the trustée in bankruptcy, to re-examlne the allowed claims of 
other credltors! Bankr. Act 1898, § 57, 30 Stat. Seo [U. S. Oomp. St. 
1901, p. 3443], covering the subject of proof, allowance, and re-examlna- 
tlon of claims, being silent as to the party who may move for the re- 
examination; and gênerai order 21, cl. 6 (32 O. C. A. xxiii, 89 Fed. x), 
provlding that, when the trustée or any créditer shall désire the re- 
examination of any clalm, he may apply by pétition to the référée for 
an order for the re-examinàtlon, and thereon the référée shall make an 
order flxing a time for the pétition, merely intendlng to permit a pro- 
ceeding by a créditer prier to qualification of a trustée. 

Pétition to Review Order of the District Court of the United 
States for the Southern District of New York. 

Max J. Kohler, for petitioners. 
Jesse Epstein, for respondent. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The pétition of review présents a 
question of practice of considérable importance. The order of the 
court below has sanctioned a proceeding by one of the creditors of 
the bankrupt, instituted without the concurrence of the trustée, to 
re-examine the claims of various other creditors which hâve been 
groved and allowed. Such a practice, when the estate and the in- 

•Appllcation for writ of certiorari denied by the Suprême Court of the 
Fnlted States Aprll 27, 1903. 
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terests of ail the creditors are represented by a trustée, does not 
subserve any necessary purpose, and opens the door to grave abuse. 
It enables one creditor at his own pleasure to subject any one of the 
other creditors, or ail the other creditors, to the inconvenience and 
expensc of unnecessary litigation, and to unduly protract the settle- 
ment of the estate. It is not allowed, in terms, by any provision of 
the bankrupt act. The whole subject of the proof and allowance 
of claims and their re-examination is covered by section 57, c. 541, 
Act July I, 1898, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]. The 
provisions of this section which relate more particularly to the prés- 
ent question are thèse : 

"(d) Claims which hâve been duly proved shall be allowed, upon receipt 
by or upon présentation to the court, unless objection to their allowance 
shall be naade by parties in interest, or their considération be continued for 
cause by the court upon Its own motion." 

"(f) Objections to daims shall be heard and determined as soon as the 
convenience of the court and the best interests of the estate and claimants 
will permit." 

"(k) Claims which hâve been allowed may be reconsidered for cause, and 
re-allowed or rejected, in whole or in part, according to the equities of the 
case, before but not after the estate has been closed. 

"(1) Whenever a claim shall hâve been reconsidered and rejected, in whole 
or in part, upon which a dividend has been paid, the trustée may recovcr 
from the creditor the amount of the dividend received upon the claim if re- 
jected in whole, or the proportional part thereof if rejected only in part." 

None of thèse provisions touch the question directly, and the act is 
silent as to the party by whom a re-examination may be moved. 

The trustée represents every creditor. The orderly conduct of the 
administration requires that a proceeding for the re-examination of 
the claim should be taken in the interests of ail the creditors, and 
not be permitted at the instance of any one creditor unless demanded 
by the interests of ail. If the trustée should, without sufEcient rea- 
son, refuse to proceed, the court, by its order, could compel him 
to do so, or remove him for disobedience. It has been held under 
the présent act that a creditor cannot prosecute an appeal from the 
judgment of a court of bankruptcy allowing the claim of another cred- 
itor, and that the trustée is the only party who can do so. Chatfîeld 
V. O'Dwyer, 42 C. C. A. 30, loi Fed. 797 ; Foreman v. Burleigh, 48 
C. C. A. 376, 109 Fed. 313. The provision allowing such appeals 
does not designate the party by whom they may be prosecuted, 
and thèse décisions proceeded upon the ground that the trustée is 
the proper party, and the only proper party, because he represents 
the interests of ail creditors in the estate. There is such a close 
analogy between the two proceedings of a re-examination and a 
review that thèse décisions are apposite. 

The court below was of the opinion that the proceeding was au- 
thorized by gênerai order 21, cl. 6 (32 C. C. A. xxiii, 89 Fed. x). That 
part of order 21 which is pertinent reads as follows : 

"When the trustée or any creditor shall désire the re-examination of any 
claim filed against the bankrupt's estate, he may apply by pétition to the 
^référée to whom the case is referred for an order for the re-examination, and 
thereupon the référée shall make an order flxing a time for hearing the péti- 
tion, of which due notice shall be given by mail addressed to the creditor." 
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This régulâtes the proceedure for re-examination, without regard 
îo the party by whom or the time when it may be pursued, and does 
not purport to confer any right or privilège beyond those expressed 
or impHedly given by the act. The court below seems to hâve con- 
strued the language as though it were intended to permit the trustée 
or any creditor to apply by pétition "whenever he may désire to do 
so." Thus read, it would permit a re-examination after the estate 
had been closed; and this, clearly, could not hâve been intended, 
because it is forbidden by clause "k" of section 57. It may be given 
due effect by reading it as authorizing a pétition by a creditor at the 
appropriate stage of the proceeding when it may be désirable for the 
creditor to intervene. The word "désire" is used in the sensé of 
"intend." It may become désirable and necessary to re-examine a 
proved claim prior to the qualification, of the trustée, as delays 
frequently ensue in the élection and qualification of this officer, and 
it might be that évidence would be lôst in the meantime. This prob- 
ably was within the contemplation of the gênerai order, but we can- 
not believe it was within its intention to permit the trustée and 
creditors concurrently to pursue a re-examination of a claim, or to 
permit a creditor to do so when the trustée, for sufïicient reason, 
does not approve, or when, in the interests of ail, it is désirable that 
the trustée should conduct the proceeding. 

The order is reversed. 



GILBRAITH et al. v. STEWAET TRANSP. CO. ■ 
(Circuit Court of Appeals, Seventh Circuit. October 7, 1902.) 
■ No. 881. 

1. Sbamen— Services for Relief of Btranded Vessel— Spécial Salvagb. 
Services rendered by the crew of a stranded steamer in throwing over- 
board the cargo of coal to save the vessel, which was not abandoned, 
were within the duties of their employaient; and, although arduous, 
perilous, and meritorlous, the crew cannot recover tUerefor on the theory 
that they constituted spécial salvage services. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

The Steamer, "C. F. Bielman" on a voyage from Buffalo to Milwaukee, 
carrying a cargo of three thousand tons of soft coal, struck and lodged, 
September 17th, 1900, on B'isherman's Shoals, two and one-half miles from 
shore, and fifteen miles from Milwaukee, the nearest port. 

The crew — sixteen in number — including appellants, were under articles as 
hired seamen, to make the round trip from Buffalo to Milwaukee, and return 
to some Lake Erie port, at the wage of twenty-flve dollars per month and 
board. 

The steamer struck at about 11:30 P. M. September 17 th. Notice having 
been sent to the underwriters at Milwaukee, the crew, under the direction 
of the captain, about ten o'cloek in the forenoon, September 18th. began to 
shovel the coal overboard. This however, was stopped at six o'cloek in the 
evening of that day, when a schooner in tow of a tug, with forty longshore- 
men aboard, arrived to reliçve the steamer of its cargo. About one o'clocls 
on the morning of the 19th, the schooner having taken on board about one 
thousand tons of coal, of the steamer's cargo lett for Milwaukee, and after 
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eight o'clock of tbe same day, the crew and longs liorem en continned to 
shovel coal from the steamer into the lake. 

About twelve o'clock the longshoremen, in company with the captain, weut 
ashore, the crew remaining on the steamer shoveling coal, until eight o'clock 
in the evening, when they were taken ashore by a United States Life Saving 
beat which had been lying oflf for that purpose. 

On the 20th, the weather cleared. The crew returned to the steamer and 
contlnued to throw coal overboard until noon of the 23rd, when the steamer 
thus lightered, floated off, and was brought into the port of Milwaukee. 
There is no question, that during the perlod of the ship's péril, just described, 
the crew worked with unremitting industry, and that the relief of the vessel 
was due largely to the lightering thus accomplished. The claim urged below 
and hère is, that they are spécial salvors. The District Court dismissed the 
libel, and from that order the appeal was taken. 

Francis Bloodgood, for appellants. 
Tallmadge Hamilton, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court : 

The crew of a vessel, under articles for wages, can become gênerai 
salvors, only after the vessel has become a shipwreck, without hope 
of recovery, and the crew discharged from further service. This 
gênerai doctrine is not disputed. But it is insisted that, under cer- 
tain circumstances, the crew though under articles for wages may 
become spécial salvors. Such relation arises, it is said, when the 
service rendered is arduous, perilous and meritorious, and under 
circumstances extraordinary in character. The argument is based 
fqr authority chiefly upon a dictum of Justice Story, in Hobart v. 
Drogan, lo Pet. 122, 9 L. Ed. 363. 

None of the cases actually decided exemplify the application of 
any such rule. It is needless to restate their facts in détail. In 
none of them was there given to the claimants more than their trans- 
portation from the place of accident to their homes, and their sus- 
tenance, or such sums as would equal their sustenance, during that 
interval. 

But even this, meagre as it appears, is said by counsel to be a spe- 
cies of spécial salvage, and to illustrate the principle, if not the meas- 
ure, of compensation that ought to be applied to the case under 
considération. The argument has not won our concurrence. We 
do not doubt, that under the law, preexisting the récent législation 
of Congress, freight was regarded as the mother of wages, and upon 
the loss of freight, wages ceased. But though in that state of mar- 
itime law, transportation home, and sustenance during that interval, 
were not, in strict logic, the payment of wages, they need not, by that 
fact alone, be attributed to the enforcement of any doctrine rec- 
ognizing spécial salvage. The feeling underlying thèse early decrees 
was the dictate of humanity that shrinks from leaving a shipwrecked 
sailor on a distant shore, and, in cases of such catastrophe, added to 
the obligation of the master to pay wages, the further obligation to 
bring his crew home. To reach such a resuit there existed no need 
to buiid up a doctrine of spécial salvage, or in other ways than the 



542 121 FEDERAL REPORTER. 

one object to be attained, break into the settled law oî ship and 
crew. 

But though the argument be accepted, the élément upon which it 
is based is wanting in the case under considération. Tliere was no 
abandonment of the steamer "Bielman." The seamen lost nothing 
by the loss of freight; for, under existing law, the running of their 
contract for wages continued. The service rendered, in lightering 
the vessel, was différent, in degree only, from the usual service in 
boisterous weather. What appellants did, plainly was within their 
duty as seamen, and was therefore paid for by the wages stipulated 
in the articles of employment. 

The decree of the District Court is affirmed. 



TOREEY V. KELLY. 
(Circuit Court of Appeals, Ninth Circuit. February 9, 1903.) 
No. 827. 

1. Shipping— Cakriagb Oî' Passengbb — Point op Destination — Construction 

OF Contract. 
Evidence in a libel by a passenger against a vessel for an alleged breach 

of contract in not landing lilm at the mouth of a certain river examined, 

and held to sbow the maliing of a contract to land Ilbelant merely as near 

to the mouth as could be done with safety. 
9. Same— Discrétion of Mastbr. 

Where the iaaster of a vessel agrées to transport a passenger to a 

point as near the mouth of a certain river as will admit of a safe landing, 

it is for the master to détermine, in good falth, where the landing shall 

be made. 

8. Same— Attempted Landing — Exercise of Good Faith. 

Evidence in a libel by a passenger against a vessel for breach of con- 
tract in not landing him as near to the mouth of a river as could be 
done with safety examined, and held to show that the contract was 
complied with by the master. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

D. C. Conover and R. P. Jones, for appellant. 
Greene & Griffith and Austin E. GrifSths, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellee, Kelly, libeled the schooner 
Thomas Bayard, her tackle, apparel, and furniture, for an alleged 
breach of a contract alleged to hâve been made between the libelant 
. and the master of the schooner, one Torrey, by which the master 
agreed to carry the libelant and his mining outfit on board the schoon- 
er to, and land them at the mouth of, a river designated in the libel 
as Kowack river, in Norton Bay, Alaska, and for certain alleged dam- 
age to the libelant's provisions, growing out of their being landed in 
a leaky boat at another place, and for certain alleged loss claimed to 
hâve been sufïered by the libelant by reason of his being compelled to 
use for the building of a boat a certain portion of his outfit, consisting 
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of lumber, and intended by him for sluice boxes. For a second cause 
of action the libelant alleged that he advanced to the master of the 
schooner $50 in cash, which was used by the latter, and was necessary 
to be used by him, in procuring and paying for provisions for the 
master and crew of the schooner on the voyage then about to be 
undertaken. The answer of the claimant denied, among other things, 
the making of the contract as alleged, but set up that he contracted 
with one Carroll to transport the libelant, not to the mouth of Kowack 
river, but to Norton Bay, and that that contract he duly performed. 

The évidence in the case, which we hâve examined with care, shows 
that Carroll and Kelly had entered into an arrangement by which 
Carroll should furnish Kelly with the necessary provisions and pay his 
expenses on a mining prospecting trip to Alaska, and that Kelly should 
contribute his time, labor, and skill to the undertaking, for the joint 
and equal benefit of both parties thereto. CarroU's clerk and repré- 
sentative, Abernethy, and Kelly, negotiated with Torrey for the trans- 
portation of Kelly to his destination. The évidence shows that Torrey 
knew that Kelly wished to go to the mouth of and up the river in ques- 
tion, the true name of which seems to be Qwik or Quik river, and that 
Torrey, Kelly, and Abernethy, on behalf of Carroll, discussed the 
question as to how close to the mouth of the river the master of the 
schooner could take Kelly; the latter stating that there was sufficient 
channel to enable the vessel to approach near enough the mouth of the 
river to land passengers, and the master stating that he did «ot know 
the channel there, but that he would take the schooner as far up the 
bay and as close to the mouth of the river as could be donc with safety 
to the vessel. The latter, we think, wjs the contract that the master 
made to transport Kelly and his outfit, and for which Abernethy on 
behalf of Kelly paid him. It is conceded that at the time of the making 
of the contract of carriage, as well as at the time when the voyage 
was made, there was no chart of Norton Bay, into which the river in 
question entered. Therefore the probabilities ail corroborate Aber- 
nethy's testimony to the effect that the agreement was that the master 
shoiid take and land Kelly as near the mouth of the river as could be 
donc with safety. 

The évidence shows that the master carried Kelly and his outfît, to- 
gether with a few other miners and their outfits, to Alaska, and up 
Norton Bay to within a few miles of the mouth of the river in question, 
where he anchored about eleven hours, and finding the water breaking 
so badly around his boat, and deeming it unsafe to remain there, 
sought another point in the bay from which to land the passengers with 
their belongings, variously estimated by the witnesses at from 15 to 
27 miles from the mouth of the river, and from which point ail of the 
passengers, including Kelly with his outfit, were sent ashore in small 
boats. 

As the master's contract, as we think the évidence shows it to hâve 
been, was not to carry the libelant and his outfît to, and land them at 
the mouth of, the river, but only so near thereto as he could with safety 
to his vessel, it must, we think, be admitted that, in the absence of any 
showing of bad faith, it was for the master to détermine how near to 
the mouth of the river he could approach and make a landing. Not 
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only do we fail to discover anywhere in the testimony any évidence o£ 
bad faith on the part of the master, but we think it quite clearly appears 
therefrom that he endeavored to make the landing at the mouth of the 
river, and only gave up the attempt after becoming convinced that the 
safety of the schooner and his passengers and crew required him to do 
so. The évidence shows that he remained in close proximity to the 
mouth of the river for about eleven hours, and that when the condition 
of the water indicated to him that safety required him to seek another 
landing place he sounded continuously until he found the place from 
which the landing was effected. 

Being of the opinion that the évidence shows that the contract as 
made was pertormed, and agreeing with the court below that while 
there was probably some sHglit damage to the libelant's provisions in 
landing them, yet the évidence furnishes no basis for estimating the 
actual loss, and being of opinion, further, that the alleged advance by 
the libelant is not sustained by the évidence, the judgment must be re- 
versed, and cause remanded, with directions to the court below to dis- 
raiss the libel at the libelant's cost. 

It is so ordered. 



In re HERZIKOPF. 

COHN, GOLDWATBR & CO. et al. v. GOROHAKOFF et aL 

(Circuit Court of Appeals, Ninth Circuit. February 16, 1903.) 

No. 892. 

1. Bankbuptct— Adjudication— JuKT Tbial — Rights of Cbbditors 

Rev. St. i§ 648, 649, 566 [U. S. Comp. St. 1901, pp. 525, 461], provide tliat 
except where a jury is waived in a civil action a jury trial may be had, 
except in cag.es in equity, and except as otherwise provided in proceed- 
Ings In bankruptcy. Bankr. Act § 19, subd. "a," Act July 1, 1898, c. 
541, 30 8tat. 551 [TJ. S. Comp. St. 1901, p. 3429], entitles a person against 
whom an Involuntary pétition bas been flled to a jury trial of the ques- 
tion of his insolvency and any act of bankruptcy alleged to bave been 
committed. Subdivision "c" déclares that the right to submit matters 
în controversy to a jury shall be determined accordiûg to the laws of 
the United States in relation to trials by jury; and section 18, subd. "d," 
gives the bankrupt or any of his creditors the right to appear and "con- 
trovert the facts alleged in the pétition." Held, that the right to a jury 
trial of the question of an involuntary bankrupt's insolvency and of al- 
leged acts of bankruptcy was limited to the bankrupt, and could not be 
extended to Intervening creditors contesting such issues. 

Appeal from the District Court of the United States for the Southern 
District of California. 

Oscar Lawler and Carroll Allen, for appellants. 
Dunning & Craig, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. On the I4th day of October, 1901, an in- 
voluntary pétition in bankruptcy was filed by the appellees against one 
Jacob Herzikopf. The subpœna issued thereon was served on the 
same day, and made returnable October gth. The appellants, inter- 
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vening creditors of the bankrupt, filed a demurrer to the pétition on 
the i^th day of October, and on the igth day of the same month filed 
a motion to dismiss the proceedings. On the 20th day of October 
the demurrer and motion were, after argument, overruled by the court, 
and an order was thereupon entered allowing the interveners lo 
days from that time within which to answer, which they did on the 
7th day of November, 1901, in which answer they raised "an issue in 
respect to both the insolvency of said Jacob Herzikopf and also of the 
several acts of bankruptcy alleged in said pétition," and also "de- 
manding that the issues therein raised should be inquired of by a jury." 
The court below denied them a jury trial, which action constitutes 
the sole ground of the présent appeal. 

It is declared by sections 648, 649, and 566 of the Revised Statutes 
[U. S. Comp. St. 1901, pp. 525, 461] that, except where a jury is 
waived by written stipulation of the parties in a civil action, the trial 
of issues of fact in the Circuit and District Courts shall be by jury, ex- 
cept in cases in equity and of admiralty and maritime jurisdiction, and 
except as otherwise provided in proceedings in bankruptcy. By sec- 
tion 19, subd. "a," of the çresent bankruptcy act (Act July i, 1898, c. 
541, 30 Stat. 551 [U. S. Comp. St. 1901, p. 3429]), it is provided that 
"a person against whom an involuntary pétition has been filed shall 
be entitled to hâve a trial by jury, in respect to the question of his 
insolvency, except as herein otherwise provided, and any act of bank- 
ruptcy alleged in such pétition to hâve been committed, upon filing a 
written application therefor at or before the time within which an an- 
swer may be filed. If such appHcation is not filed within such time, a 
trial by jury shall be deemed to hâve been waived." Subdivision "c" 
of the same section déclares that "the right to submit matters in con- 
troversy, or an alleged ofifense under this act, to a jury, shall be de- 
termined and enjoyed, except as provided by this act, according to the 
United States laws now in force or such as may be hereafter enacted 
in relation to trials by jury." Subdivision "d" of section 18 gives to 
the bankrupt or any of his creditors the right to appear and "contro- 
vert the facts alleged in the pétition." 

The argument for the appellants is that any défense which would be 
open to the bankrupt is open to ail of his creditors, including the 
method of making it. The difficulty in the way of the appellants is 
that, except in certain specified particulars, within which the présent 
case does not corne, proceedings in bankruptcy are of an équitable na- 
ture (Bardes v. Hawarden Bank, 178 U. S. 524, 534, 535, 20 Sup. Ct. 
1000, 44 L. Ed. 1175), in respect to which, it must be conceded, the 
right to a jury trial does not exist. Of course, in the exercise of the 
jurisdiction at law conferred on the bankruptcy courts, as, for instance, 
the power to "arraign, try, and punish bankrupts, officers, and other 
persons, and the agents, ofîicers, members of the board of directors or 
trustées, or other similar controlling bodies, of corporations for viola- 
tions of this act, in accordance with the laws of procédure of the United 
vStates now in force, or such as may be hereafter enacted regulating 
trials for the alleged violation of laws of the United States," there 
goes the concomitant right to trial by jury. But in proceedings not 
at law, but relating, as does the case at bar, to the question of the in- 
121 F.— 35 



546 121 FEDERAL REPORTER. 

solvency of the alleged bankrupt, and to acts of bankruptcy alleged to 
hâve been comtriitted by him, it is quite clear, we think, that no right 
to a jury trial exists unless the bankruptcy act expressly or by neces- 
sary implication gives it. It is not claimed that it is expressly given 
to any creditor. It is given, with certain limitations, to the "person 
against whom an involuntary pétition has been filed" by the clause 
above quoted. But even the bankrupt is by the statute restricted in 
his right to a jury trial to the issues specifically mentioned, to wit, 
his insolvency and any act of bankruptcy committed by him. Thèse 
express limitations of the right to a jury trial clearly manifest, under 
the familiar maxims, "Expressio unius est exclusio alterius," and 
"Expressum facit cessare tacitum," the intention of Congress to with- 
hold it from ail others, and in ail cases, in such of the proceedings in 
bankruptcy as are of an équitable nature. 

Thèse views, render it unnecessary to consider the point made in re- 
spect to the time within which the demand for a jury trial must be 
made. The judgment is affirmed. 



KOGEKS V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 4, 1903.) 
No. 2,858. 

1. CnSTOMS DUTIES— QAOGB GtASSES. 

Gauge glasses, consistlng of sections of glass tubes rèady for mountlng, 
made by a workman Inserting a hollow iron rod into a pot of molten 
glass, and blowlng a bulb from the glass adherlug to tbe rod, and again 
dipping the t)ulb into the pot to secure the adhérence of enough more 
glass to draw out the tube to the required length, is "blown glassware," 
within Tarife Act 1897, par. 100 (Act July 24, 1897, 30 Stat. 157 [U. 9. 
Oomp. St. 1901, p. 1633]), and taxable thereunder, and not under para- 
graph 112, 30 Stat. 158 [U. S. Comp. St. 1901, p. 1634], as manufactures 
of glass not speclally provided for. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 115 Fed. 233. 

This cause comes hère on appeal from a décision of the Circuit 
Court, Southern District of New York, affirming a décision of the 
board of gênerai appraisers which affirmed a décision of the coUector 
of the port of New York. 

Albert Comstock, for appellant. 

J. Frank Lloyd, for the United States. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The merchandise in issue is gauge glasses. They 
are sections of glass tubes, entirely finished so far as any further work 
of the glassmaker is concerned, and ready to be mounted into a con- 
struction of which they form a façtor, permanently connected with 
metallic and rubber portions, for the gauging of liquids in closed 
vessels, to which the constructions are attached. The coUector classi- 
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fied them under paragraph loo of the tariff act of 1897, Act July 24, 
1897, 30 Stat. 157 [U. S. Comp. St. 1901, p. 1633], which reads: 

"Par. 100. Glass bottles, decanters, or other vessels or articles of glass, 
eut, engraved, painted, colored, stained, silvered, gilded, etched, frosted, prlnt- 
ed in any manner or otlierwise ornamented, decorated, or ground (except 
such grinding as is necessary for flttlng stoppers), and any articles of which 
such glass Is tbe component material of chief value, and porcelain, opal and 
other blown glassware; ail the foregoing, filled or unfiUed, and whether thelr 
contents be dutiable or free, sixty per centum ad valorem." 

The importer contends that they are dutiable under paragraph 112, 
30 Stat. 158 [U. S. Comp. St. 1901, p. 1634], which reads: 

"Par. 112. Stained or painted glass wlndov^s, or parts thereof, and ail mir- 
rors, not exceeding in size one hundred and forty-four square Incbes, with 
or v(-ithout frames or cases, and ail glass or manufactures of glass or paste, 
or of which glass or paste is the component material of chief value, not 
specially provided for in tbis act, forty-five per centum ad valorem." 

The Circuit Court held that they are complète glass tubes, and as 
such are a commercial article of glassware. We are entirely satis- 
fiied with the reasoning and conclusion of the opinion below, and 
would not find it necessary to write anything, were it not that such 
opinion contains the statement, "The contention that the articles were 
not blown was not pressed at the hearing." That contention is 
pressed hère. 

The process of manufacture is as follows: A workman inscris a 
hollow iron rod into a pot of molten glass. The glass adhères to 
the rod when he withdraws it. He then puts the mouthpiece of the 
rod to his mouth, and gives a pufï through it, which makes a bubble 
in the center of the bulb of glass, giving the required diameter. The 
bulb is again dipped in the pot to secure the adhérence of enough 
more glass to draw out the tube to the required length. It is then 
drawn, and the air which has been blown in keeps the core hollow 
and of the original diameter until the process of drawing is com- 
pleted. The importer's own witness testifled that the hollow is created 
by blowing; otherwise when drawn out the glass would be a solid 
rod, not a hollow tube. Upon this évidence, we are of the opinion 
that the article produced is "blown glassware." 

The décision of the Circuit Court is affirmed. 



FAEIES MFG. CO. v. GEORGE W. BROWN & CO. 

(Circuit Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 852. 

1. Patents— Invention— Check-Row "Wires. 

Tbe Barlow patent. No. 328,452, for an Improved knot for check-row 
v?ires, discloses patentable invention in view of Its utility and the length 
of tlme during which unavailing efforts were made to overcome the 
defects in tbe wires previously used, which It was the flrst to accomplish 
successfully. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Northern District of Illinois. 
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The bill îs to restraln Infrlngement of letters patent, No. 328,452, issued 
October 20th, 1885, to Joseph C. Barlow, for improvements in wire for check- 
row corn planters. The substantial part of the patent, with its drawings, is 
as follows: 

"This invention pertains to certain improvements in the construction or 
form of what are technically known as 'knots,' attached to or forming part 
of the check-row wire, and serving to actuate the planting mechanism; and 
it conslsts in the novel method or manner of twistlug or laying the wire com- 
posing the knot, whereby a flrm and durable knot is formed, and the cutting 
or wearing of the fork or other portion of the planting mechanism with wbich 
the wire co-operates Is prevented, thereby diminlshing the wear upon the 
machine, and at the same time increasing the life of the knots, ail as herein- 
after more fully described, and pointed out in the claims. 

In the accompanying drawings, wherein one mode of carrying into exécu- 
tion my sald Invention Is illustrated, Figijre 1, represents a section of a check- 
row wire, showlng how the knots hâve heretofore been formed and applied. 
Fig. 2 illustrâtes my Improved form of knot as applied to the joint or 
coupllng between the ends of adjacent wires or sections. 

Similar letters of référence in the several figures dénote the same parts. 

Check-row wlres as heretofore generally constructed hâve been made from 
sections of wire A, Fig. 1, united by bending the wires to form interlockiug 
eyes or loops A', and coiling the ends back from the eyes or loops and around 
the body of the wire, as shown at A2. When so constructed the extrême ends 
a of the wires stand out more or less from the body of the wire, forming 
salient points or projections, whlch, striking against the fork of the actuating 
devices on the planter, are not only worn themselves or are caught and bent 
or deflected, so as to injure the connection at that point, but they also pro- 
duce an excessive wear of the fork or équivalent actuating device. 

To overcome thèse defects in the construction of the knot, as shown in 
Fig. 1, instead of carrying the end of the wire forward and leaving the point 
lying upon and projeeting from the body of the wire, as in Fig. 1, I carry 
the end back or In the opposite direction, and wind it upon the flrst coil, as 
shown at A*, Fig. 2, and press the extrême end or point a down in rear of 
the precedlng coil a', whereby the knot is not only enlarged and the connec- 
tion strengthened, but the end or point a of the wire is shielded by the pre- 
cedlng coil of wire, which makes contact with and actuates the fork. In 
this manner not only am I eûabled to construct a more flrm and durable knot, 
but one less subject to be Injured by or inflict injury upon the fork or équiva- 
lent device for operating the planting mechanism." 




3f>> 



2. 




The claims relled upon are as follows: — 

1: An improved knot for check-row wires, formed by collIng the wire com- 
I)Osing the knot, back upon itself, substantially as described. 

2: The improved knot for check-row wires, composed of a primary coil and 
a reversely wound external coil, substantially as described. 
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The patents introduced into the record as relating to the state of the art, 
are the foUowing: 

No. 132,792, Nov. 5, 18J2, A. Barnes. 
No. 157,885, Dec. 15, 1874, M. J. Stevena. 
Reissue No. 7,622, Feb. 20, 1877, A. Barnes. 

No. 197,271, Nov. 20, 1877, L. L. Haworth. 
No. 202,552, April 16, 1878, J. Knipscheer. 
No. 208,814, Oct. 8, 1878, G. D. HawortU. 
No. 219,176, Sep. 2, 1879. W. A. Eoot. 
Ko. 227,787, May 18, 1880, J. W. Hudson. 
No. 232,472, Sep. 21, 1880, J. C. Dupée. 
No. 242,602, June 7, 1881, W. R. Clough. 
No. 274,123, March 20, 1883, J. Kaylor. 
No. 295,252, March 18, 1884, T. H. HutcMns. 
No. 296,661, April 8, 1884, W. B. Woodman. 
No. 299,064, May 20, 1884, L. E. Evans. 
No. 307,755, Nov. 11, 1884, A. O. Evans. 
No. 315,773, April 14, 1885, E. P. Hafî. 
No. 315,821, April 14, 1885, G. Nicholson. 
No. 333,121, Dec. 29, 1885, R. Faries. 

The appellee was shown to hâve used the knot embodlefl In the appellanf a 
patent-, but the validity of the patent is disputed. The cause was hère before 
upon demurrer, 42 0. C. A. 483, 102 Ped. 508, and we held the patent not de- 
murrable upon Its face. The Circuit Court dismissed the blll for want of 
equity. and from that decree this appeal is proseeuted. The further facts are 
stated In the opinion of the court. 

C. E. Pickard and L. L. Bond, for appellant. 
Thomas A. Banning, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

In the planting and cultivation of corn, it is désirable that the 
hills be spaced equally apart, in order that the corn may be culti- 
vated between the rows in both directions. This spacing was for- 
merly accomplished by running furrows across the field in both di- 
rections from three to four feet apart, the intersections of the fur- 
rows being the places where the corn was dropped. In the earlier 
planters, the seed dropping device was operated by a lever, rocked 
by a man or boy riding upon the planter, who operated the lever so 
as to drop the corn as nearly as possible at the intersections. This 
method, however, did not produce accuracy, and the rows of corn 
were frequently found to be out of alignment. 

Then came the device which employed ropes or wires, stretched 
across the field at regular intervais, along which were carried by 
the planter a forked lever, the rope or wire being provided with 
knots or tappets at prescribed distances. The fork was dipped by 
coming in contact with such knots, thereby causing a certain number 
of seeds to be dropped at uniform distances. 

It was found however, that as a constant quantity, the rope could 
not be relied upon. It would lengthen or shorten according to the 
weather. Wire was substituted, consisting of links of the required 
length, the several links being fîexibly united by interlocking eyes. 
The short free ends of the wires were then coiled backward upon 
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the joints upon the body of the wire, to form a knot or tappet, 
designed to throw the fork lever. This was known as the Barnes 
patent. 

The shortcomings df the Barnes patent, need not be stated at 
length. The knot was too small. After a httle use of the fork, 
the knot would sometimes slip through without tipping the fork, 
thereby leaving the corn unplanted, but conveying no knowledge of 
the failure to the driver of the planter. Then too, the end of the 
coiled wire, coming in contact with the fork first, tended to wear 
the fork by cutting grooves into it. On account of this and other 
faults, there arose a demand that the difficulty be remedied, the suc- 
cessful reply to which was the patent in suit, taken out twelve years 
later. 

In the meantime, however, other devices were employed to avoid 
the difficulty. Some took the form of bulbs, buttons or balls, at- 
tached to the wire, but extraneous thereto. So far as an increase 
of dimensions went, thèse devices answered their purpose, but they 
lacked endurance. The continuai blows delivered to the bulb required 
résistance of a more robust character than was contained in a bulb 
thus artificially attached. 

In the patent under considération, the knot is made from the wire 
itself, and its dimensions over the Barnes knot increased by employ- 
ing longer free ends at the interlocking eyes, and after coiling thèse, 
as in the Barnes device, coiling them back again upon the first coil, 
toward the interlocking eyes. This method at once increases the size 
of the Barnes knot, and leaves the end of the wire when the knot 
is completed, not toward the front, where it will receive the blow, 
but behind the knot and protected thereby. Its superiority over its 
predecessors was soon proven, and it is now in gênerai use. Un- 
doubtedly its usefulness is in the fact that it overcomes the tendency 
to eut the fork, and, Without losing the résistance of the Barnes knot, 
obtains the necessary increase of dimension. 

The single inquiry is : Does this constitute patentable invention ? 
The advance seems simple enough. One wonders why, pending its 
adoption, twelve years went by. But the same wonder accompanies 
every step forward in the usefuî arts. The eye that sees a thing al- 
ready embodied in mechanical form gives little crédit to the eye 
that first saw it in imagination. But the différence is just the différ- 
ence between what is common observation and what constitutes an 
act of création, The one is the eye of inventive genius ; the other of 
a looker on after the fact. 

Considering the utihty of the new knot, and the unavailing efforts, 
prior to the patent in suit, to reach some correction of the existing 
defects, and the length of time those efforts went on, we are con- 
vinced that the patent under considération évinces something more 
than mère mechanical skill. The decree below will be reversed, with 
instructions to enter a decree sustaining the patent, and restraining 
appellee from its infringement. 
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FARREL et al. v. UNITED VERDE COPPER CO. 

(Circuit Court, S. D. New York. January 16, 1903.) 

1. Patents — Invention — Convektek for Copper Ores. 

The Manlies patent, No. 470,644, for a converter for copper ores, cover- 
ing a process for reducing copper matte and a converter for carrylng out 
sueh process, which conslsts in forcing radial jets of air Into the matte 
vchlle in a molten state to burn out the forelgn substances, the chlef or 
only feature of novelty clalmed being the method of removing the chilled 
copper which forms around and obstructs the Inner ends of the blast 
holes or tuyères by means of holes through the outer wall, having re- 
movable plugs, through which an Iron bar may be passed, Is void for 
lack of novelty In vlew of the prlor art, both as to the process and the 
converter. 

In Equity. Suit for infringement of letters patent No. 470,644, 
for a converter for copper ores, granted to Pierre Manhes March 8, 
1892. On final hearing. 

H. A. Seymour, for complainants. 
Henry G. Atwater, for défendant. 

WALIvACE, Circuit Judge. This is an action in equity to re- 
strain infringement of two patents to Pierre Manhes, of Lyons, 
France, for improvements in the art of smelting copper — No. 456,516, 
dated July 21, 1891, for "process of smelting copper," and No. 470,644, 
dated March 8, 1892, for "converter for copper ores." At the hearing 
of the cause the first patent was abandoned and withdrawn from the 
considération of the court by the complainants. It is to be regretted 
that this had not been donc at an earHer stage in the suit, before 
the introduction of the voluminous proofs in regard to its validity 
and its infringement. Indeed, it is a matter of surprise that it was 
ever brought forward as the basis of an infringement suit in equity. 
Its term had expired before the commencement of the suit, and the 
court therefore had no jurisdiction, and the remedy for infringement 
was cognizable only in a court of law. The subject-matter had been 
patented in nearly every country of the civiHzed world, and the terms 
of several of the foreign patents had expired, thus ending the term of 
the United States patent some considérable time before the suit was 
brought. 

The second patent contains two daims, each of which is in contro- 
versy, the validity and infringement of each being contested by the 
défendant. The application for this patent was iiled December 2, 
1885. In its preamble the patent recites that the improvements to 
which it relates had been patented in Great Britain October 13, 1883. 
The claim of the British patent reads as follows : 

"A Bessemer converter, or slmilar furnace, provlded with tuyères or air 
passages arrangea above the space to be oecupied by the métal, and in com- 
blnatlon wlth an alr-belt provlded with orifices opposite the tuyères, substan- 
tlally as and for the piu^pose specifled." 

The spécification of this patent states: 

"The arrangement of thèse parts as descrlbed permits the ready removal 
of any obstruction from any of the tuyères by means of a rod or bar passed 
through the slde orifices provlded In the air-belt." 
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In the application for the patent in suit, as appears by the file wrap- 
per, the invention first claimed was this: 

"The method herein spÊcIfled of Insuring uniformity In the blast in con- 
verters for treating copper matte, consisting in driving into and through the 
tuyère holes successively a bar for removing the chilled copper around Ihe 
inner end of the tuyère, substantlally as spécifled." 

That claim was rejected by the Patent Office upon the statement 
that it was "universally practiced in the art of smelting ores to clear 
the tuyères by inserting bars or rods in the manner described by ap- 
plicant." Thereupon the application was amended as follows : 

"I aua aware that provision has been made for clearing blast holes In blast 
furnaces, but this apparatus is not adapted to the conversion of copper matte, 
and my process renders the opération of convertlng copper matte practical 
and efficient, whereas the efiforts to reduce copper matte in blast furnaces 
hâve heretofore falled in conséquence of the blast holes becoming obstructed." 

Thereupon the application was reconsidered, and rejected again by 
the Patent Office, upon the statement as follows : 

"It being common practice to free the tuyère openings of blast and cupola 
furnaces by inserting bars or rods, it must be held that the application is with- 
out patentable novelty." 

By an amendment to the application, filed Tune i6, 1887, a new 
claim was added as follows : 

"(2) The converter havlng an air-belt around it, and toÇ^ere holes opening 
inwardly from the same, and corresponding openings through the outer wall 
of the air belt, in combination with removable plugs introduced into the latter 
openings, whereby drift bars can be passed rapidly through the tuyère holes 
for removing the chilled copper or matte at the tuyère holes, vyithout interfer- 
ing with the blast, substantlally as set forth." 

The examiner of the Patent Office refused to allow the claim, prin- 
cipally upon the ground that the apparatus sought to be covered by 
the proposed amendment was a différent invention from the original 
process claimed. He also suggested to the applicant that the con- 
struction sought to be covered was very old and common, and cited 
a number of patents as références. September 9, 1891, the applicant 
applied for spécial permission to introduce further amendments to 
the claims. That permission was granted, and the claims were amend- 
ed to read as they now appear in the patent. The examiner again 
rejected the claims, citing a number of références against their nov- 
elty, and thereupon the Commissioner of Patents seems to hâve inter- 
vened in the proceeding without a formai appeal having been taken 
to him, and November 14, 1891, the application was allowed. 

A brief référence to the prior art is désirable before entering upon 
a detailed considération of the patent. In the treatment of sulphurate 
copper ores, the regulus, or the matte in its liquid state, is placed in a 
converting furnace, which has been heated to a sufficient température, 
and then subjected to a process of combustion and oxidation of the 
sulphur and iron by the forced passage of a blast of air under sufficient 
pressure to traverse the mass. 

In 1866 Raht obtained a patent in this country for a process of 
treating ores, among them copper, by forcing the air through the 
liquid matte, in contradistinction to the process described in Besse- 
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mer's patent for treating iron ores by forcing air through the ore. 
His process obviously contemplated the employment of a Bessemer 
converter, and the manipulation of the converter and the régulation 
of the air blast according to the Bessemer method. In such con- 
verters, as in some other converters of the prior art, the air-blast is 
introduced from a wind-box (commonly spoken of as a "wind-belt") 
encircling the outer walls of ;he furnace, from which channels, known 
as "tuyères," running through the walls, communicate with the in- 
terior of the furnace. In some instances thèse tuyères projected hori- 
zontally through the walls of the furnace, in others they projected 
vertically. Thèse furnaces were generally provided with peepholes, 
having stoppers, for the purpose of viewing the interior of the fur- 
nace through the tuyères, and to facilitate the introduction of a rod 
for cleaning out the tuyères and removing obstructions therein. One 
form of Bessemer converter had a vertical axis, and was designed to 
be blown in a position vertical, or nearly so. Another form of Besse- 
mer converter had a horizontal axis, in position for blowing when 
the tuyères were beneath the bath. The Swedish patent to Manhes 
of April 15, 1884, describes a cylindrical converter having a horizon- 
tal axis designed for the smelting of various metals, among others 
for the smelting of copper. It is supplied lengthwise on one side with 
a line of tuyères, each of which at one end reaches the inside of the 
furnace, and at the other communicates with the wind-box. In the 
wall of the wind-box opposite the tuyères is a line of holes "through 
which one can clean the former tuyères when necessary, otherwise 
the holes are closed with plugs." 

The patent in suit, after the preamble reciting that the improve- 
ments to which it relates had been patented in Great Britain, contains 
this récital: 

"Converters hâve heretofore been made in which the blast enters through 
one of the trunnions and passes by a pipe to an air-belt around the lower part 
of the converter, and from the air-belt tuyères or orifices pass through the 
lining of the converter, and in some instances openlngs hâve been provided 
in the outer wall of the air-belt, into which pièces of glass hâve been inserted, 
and sometimes movable screw-cap pièces hâve been applied. In the conver- 
sion of iron into steel the air acting upon the carbon Increases the heat of the 
mass in the converter; but when the copper matte is introduced into the con- 
verter the action of the air upon the same is to burn out the impurities and 
separate the copper; but this copper speedily becomes chilled by the action 
of the air, and the tuyères or blast holes become obstructed, and the opération 
of the converter is thereby delayed on account of an insufficient supply of air." 

The spécification then continues : 

"My invention relates to the method or process pursued in treating copper 
matte for its conversion into metalllc copper; and it consists in driving into 
the melted mass withiu the converter from time to time the copper which 
becomes chilled at the end of the tuyères, so that the blast is maintained in 
full force and the rapidity of the opération ^reatly promoted." 

"In carrying out niy invention I provide a converter substantially as shown 
in the accompanying drawings, in which— 

"Figure 1 is a vertical section of the converter, and Fig. 2 is a horizontal 
plan through the air-belt at the line. * * * " 

The spécification then describes the converter, which is illustrated 
by the drawings, as follovvs: 
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"The converter A Is of ordlnary slze and shape, and it Is snpported by the 
trunnions B in suitable frames, and the air is supplied through one of the 
trunnioDS and the pipe E to the air-belt E, that surrounds the lower part of 
the converter, and there are tuyere-holes or openlngs O from the' air-belt 
through the case and lining of the converter. In the outer wall of the air- 
belt there are openings with removable plugs F, which openings are opposite 
to and in line with the tuyere-holes 0. Thèse tuyere-holes may be ail 
around the converter or only one side, aceording to the shape or charactcr of 
the converter. After the copper matte In a melted conditi9n has been sup- 
plied into the converter the blast is applied and the converter rotated in such 
a manner that the blast will pass Into the matte for the purpose of burning 
out the foreign substances and reducing the matte to copper, and the attendant 
from time to time removes the plugs F in succession to ascertain whether the 
tuyere-holes C are open and the blast passing freely into the matte. If there 
is an obstruction an iron bar about the size of the tuyere-hole is entered aad 
driven through the tuyères to break away and carry into the mass of matte 
and copper the chllled métal that has accumulated around the inner end of 
the tuyères, thereby openlng up the tuyères vehenever necessary for securing 
the full action of the blast." 

The patent then contains the following disclaimer: 
"I am avrare that provision has been made for cleaning the blast-holes in 
blast-furnaces; but this apparatus is not adapted to the conversion of copper 
matte, and my process renders the opération of converting copper matte prac- 
ticable and efficient, whereas the efforts to reduce copper matte In converters 
hâve heretofore failed in conséquence of the blast-holes becoming obstructed." 

The daims are as foUows: 

"(1) The process of reducing commercial or pig copper from copper matte, 
consisting in charging the matte in a niolten state into a converter, forcing 
radial jets of air uniformly and continuously through the charge of molten 
matte and causing the beat produced by the combustion of the sulphur and 
iron in the matte to separate the foreign substance from the metallic copper 
contained therein, allowing the metallic copper as it is séparât ed from the 
matte to settle below the action of the air-jets and removing the chllled me- 
tallic copper as it forms around and obstruets the inner ends of the tuyères, 
and thereby Insure the maintenance of a continuous and practically uniform 
distribution of air throughout the molten matte, and contlnuing the opération 
until the metallic copper contained in the charge has been separated there- 
from and then removing the copper from the converter, substantially as set 
forth. 

"(2) A converter for reducing commercial or pig copper from copper matte, 
havlng a wind-belt eneircUng the converter above its bottom, a séries of 
tuyères extending through the lining of the converter and communicating at 
their outer ends with the wind-belt, and removable stoppers located in the 
outer wall of the wind-belt and in alignment with each one of said tuyères, 
whereby a drift-bar may be inserted successlvely through said tuyères to re- 
move obstructions from their inner ends, substantially as set forth." 

Inasmuch as no description is given of the process claimed, except 
that part of it which consists "in removing the chilled metallic cop- 
per as it forma around and obstruets the inner ends of the tuyères," 
it must be presumed that ail else was well known to those skilled in 
the art, and therefore did not require description to that part of the 
public to whom the spécification of a patent is âddressed. It follows 
that the novelty of the first claim dépends upon the fact whether 
that part of the process was new. If it had been customary to re- 
move the obstructing matter from the inner ends of the tuyères, the 
claim covers nothing more than the use or function of the particular 
arrangement of tuyères and holes with stoppers described in the sec- 
ond claim. 
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It will be observed that the daim in the original application for 
the patent specifying this feature of novelty was rejected by the Pat- 
ent Office. The patentée acquiesced in this rejection by amending 
the claim. He thereby admitted that this feature of novelty was not 
of itself sufïicient to sanction a patent. If ail the other steps of the 
process were old and well known, it is not readily conceivable how 
the use of another, which was not new, and, as the examiner of the 
Patent Office said, "had been universally practiced in the art of smelt- 
ing ores," can be the basis of a valid claim. 

It is not necessary, however, to rest the conclusion that the claim 
is invalid upon any technical ground. The fact that the metallic cop- 
per, when separated from foreign substances in the matte during the 
later stages of such a process as is described in the claim, will con- 
geal, thereby necessitating to a greater or less extent the freeing of 
the tuyères, is self-evident. If évidence to establish the fact were 
necessary, it is supplied by the English patent to Lake of March 26, 
1884, in which it is pointed out as "obvious" that, when the smelting 
opération has exhausted the combustible matter in the charge "the 
copper is cooled and solidified by contact with the air" ; and, again, 
"that there is a tendency, especially towards the close of the opéra- 
tion, for masses of congealed matte to form around the tuyères." 

It remains to consider the second claim. If it is true that the wind- 
belt is usually interposed between the tuyères and the furnace, that 
in operating the converter it is necessary at times to clean out the 
tuyères by inserting a rod or bar therein, and that it was old in the 
prior art to hâve holes in the outer wall of the wind-belt in align- 
ment with the tuyères for the purpose of doing this, the patentable 
novelty of the claim can only réside in the removable stopper of the 
claim. The disclaimer in the patent admits that "in some instances 
openings hâve been provided in the outer wall of the air-belt, into 
which pièces of glass hâve been inserted, and sometimes movable 
screw-cap pièces hâve been applied." 

The British patent to Clark of May 9, 1877, describes a furnace 
surrounded by a blast-chamber, whence the blast is distributed in the 
furnace tuyères, the number and dimensions of which vary according 
to the quantity of métal to be melted. The blast-chamber (wind- 
belt) "is provided with sight holes. H, opposite the several tuyères, 
each closed by a sliding door fitted with blue glass, through which 
when closed the progress of the opération may be watched, and 
when opened the tuyères cleared." This is probably the référence 
first contemplated by the disclaimer. 

The United States patent to Bessemer of July 25, 1865, shows a 
converter surrounded by a wind-belt communicating with horizontal 
tuyères. Opposite the tuyère is a screw-plug "for the purpose of 
admitting a plug or rod for the purpose of clearing out the tuyère 
should it become obstructed when in use." 

The United States patent to Stribling of April 11, 1877, shows a 
furnace surrounded by an annular air space communicating with 
horizontal tuyères in which there is a hole in the outer wall of the 
air-belt opposite each tuyère, "usually kept plugged up when the 
furnace is in opération. This hole, when opened, allows the operator 
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to view the interior of the furnace, and also permits the insertion of a 
clearing bar or rod to remove obstructions from tlie mouth of the 
tuyère sliould it beeome stopped." 

AU thèse prior patents show the movable stoppers of the claim. 
Whether they are removable as readily as those contemplated by the 
patent is merely a matter of conjecture, as the spécification is silent 
as to the means or mode by which the stopper is removed. The Pat- 
ent Office was abundantly justifîed in its first rejection of the claim 
for want of novelty. 

In conclusion it is proper to say that, however much the patentée 
may hâve contributed by his other inventions to the improvement of 
the art of smelting copper, those things which are the subject of the 
présent paient seem so destitute of merit as to excite surprise at the 
action of the Patent Office in finally allowing liis application. 

The bill is dismissed, with costs. 



PITTSBURGH REDUCTION CO. v. COWLES ELECTRIC SMELT- 
ING & ALUMINIJM 00. 

(Circuit Court, N. D. Ohlo, Eastern Division.) 

No. 4,869. 

1. Patents— Suit pob Infringbmekt— Rbheartng. 

What lâches will defeat an application for a rehearing after an Inter- 
locutory decree flnding infringement dépends entirely on the facts in 
each case, and the effect which the granting or refusai of the applica- 
tion wUl hâve on the rights of the parties respectively. 

2. Same. 

An înterlocutory decree flnding infringement of the Hall patent, No. 
400,766, for a process for reducing alumlnum by electrolysis, set aside, 
and a rehearing granted on a showing of newly discovered évidence. 

In Equity. Suit for infringement of letters patent No. 400,766, for 
a process for reducing alûminum, granted to Charles M. Hall, April 
2, 1889. On motion for rehearing. 

For former opinions, see 55 Fed. 301, and 64 Fed. 125. 

T. W. Bakewell and G. H. Christy, for complainant. 
Thurston & Bâtes, for défendant. 

WING, District Judge. The issues arising on the hearing of this 
pétition hâve been very fully discussed. I hâve beeome familiar with 
the opinions of his honor Judge Taft ([C. C] 55 Fed. 301 ; [C. C] 64 
Fed. 125) filed upon the entry of the interlocutory decree and the 
refusai of a former pétition for rehearing. 

It is represented in the pétition that certain new testimony, the exist- 
ence of which was unknown at the time of the prior hearing, can be 
adduced. An examination of the proposed new testimony in connec- 
tion with the testimony upon which the interlocutory decree was based, 
and the reasons stated in thèse opinions for the conclusions reached, 
raises grave doubt in my mind as to the justice of entering a final de- 
cree without a considération of the proposed new testimony. Some 
new light has been thrown upon the case by the décision of the Circuit 
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Court of Appeals in the case of Cowles Electric »Smelting & Aluminum 
Company et al. v. Lowrey, 24 C. C. A. 616, 79 Fed. 331. 

In view of Judge Taft's opinion, it is most important to a correct dé- 
cision of this cause that full information should be had upon the ques- 
tion as to whether commercial success resulted from the practice of the 
process described in the complainant's patent, or some important modi- 
fication of, or addition to, such process. Judge Taft was much in- 
fiuenced in his décision by the fact, as it then appeared to him from the 
proofs, that Hall, by his process, had reduced the cost of production 
of aluminum in a most larked degree. Important testimony is 
proposed to be ofïered on me question as to whether or not internai 
heating sufficient to fuse is necessarily incident to the use of the elec- 
tric current in electrolysis. There are other important questions 
raised by a considération of the proposed new testimony, the solution 
of which seems essential to a correct final decree. I am fully ap- 
préciative of the weight and importance which should be given to the 
décision of so able a jurist as Judge Taft, and am of the opinion that, 
had he the cause before him as now presented upon this pétition, un- 
less restrained by the considération of some imperative rule of prac- 
tice in equity, he would give the défendant the opportunity of sup- 
plementing its proof in the manner prayed for. 

It is urged by the complainant that there has been such lapse of time 
since the existence of the proposed évidence was known to the défend- 
ant that it should be barred of the relief sought. What should or 
should not be considered lâches dépends entirely upon the facts in each 
case. The complainant has not been injured by any delavs of the de- 
fendant, except, perhaps, in the time expended in the inquisition of 
damages before the master. The injury inflicted upon the défendant 
by an erroneous decree, made such by an omission to consider ail of 
the testimony possible to be adduced, would be far greater than that 
which might resuit to the complainant from disappointment with re- 
spect to the stability of an interlocutory decree in its favor. In the 
latter case the actual damage to a complainant who has acted upon the 
supposition that the interlocutory decree was final, so far as the court 
of first instance was concerned, would be réparable; but that inflicted 
in the former instance would be irréparable. 

As a condition of the granting of the prayer of this pétition, and of 
the défendant being allowed to reopen the cause and adduce new 
proofs, ail costs taxed in connection with the hearing before the master 
in the ascertainment of damages and profits should be first paid by 
the défendants. Upon the payment of such costs an order may be 
drawn providing that the interlocutory decree herein be set aside, and 
the cause reopened, and a rehearing thereof had, and allowing the de- 
fendant to adduce such additional proof as is set forth in its pétition 
for rehearing, and with spécial order that the défendant be allowed to 
introduce in its additional proof in this cause such parts of the proof 
in the cause of The Electric Snielting & Aluminum Company v. The 
Pittsburgh Réduction Company, begun in the Circuit Court of the 
United States for the Northern District of New York, as was ofïered 
in said cause by the défendant therein and is set forth in the pétition 
for rehearing of the défendant herein. 
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WESTINGHOUSB AIR BRAKB 00. T. CHRISTENSEN ENGINEER- 
ING 00. 

(Circuit Court, S. D. New York. January 21. 1903.) 

1. Pàtents^Sdit for Infringement— Prbliminart Injonction. 

Wliere the article made by défendant prier to tlie flling of a bill for In- 
fringement of a patent did not infringe, and no intention tlien to Infringe 
is sÊown, a subséquent change in structure, wbicli transforma the nonln- 
fringing Into an iufringlng device, will not warrant the granting of a pre- 
liminary injunction. 

In Equity. Suit for infringement of letters patent No. 360,070 for 
a fluid pressure automatic brake mechanism granted to George West- 
inghouse, Jr., March 29, 1887. On motion for preliminary injunction. 

Frederick H. Betts, for complainant. 
William A. Jenner, for défendant. 

L,A COMBE, Circuit Judge. This suit was brought to enjoin an 
alleged infringement. Upon proofs showing the type of valve which 
défendant had manufactured and sold before suit brought, it was held 
that such type did not infringe the patent under the restricted construc- 
tion given to it by the Suprême Court (Westinghouse v. Boyden 
Power-Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136), 
and that defendant's device was similar to the Boyden valve, possessing 
a structural feature which that court held dififerentiated the Boydfn 
valve from the valve of 360,070. Since then défendant has so modifîed 
its valve as to eliminate the feature which dififerentiated it, and it is 
thought that as now constructed it infringes 360,070, as construed by 
the Suprême Court. 

When an infringing device is shown to hâve been made before suit 
brought, the charges of the bill will be held broad enough to cover 
subséquent changes of structure which also infringe, and successive 
preliminary injunctions may issue to cover each and ail of such modi- 
fîed forms. But no authority is called to the attention of the court 
which holds that where no infringement is shown before filing of the 
bill, and no threat to infringe is proved by évidence of an intention 
then to manufacture a particular structure, which the court can see will 
infringe if it be made, a subséquent change of structure, which trans- 
forms a noninfringing into an infringing device, will warrant the issu- 
ing of a preliminary injunction. There are several cases which hold 
the other way. Humane Bit Co. v. Barnet (C. C.) 117 Fed. 316; 
Slessinger v. Buckingham (C. C.) 17 Fed. 454; Judson Mfg. Co. v. 
Burge-Donahue Co. (C. C.) 47 Fed. 463. 

The motion is denied, with leave to renew after défendant shall hâve 
applied for and obtained leave to iîle a supplemental bill. 
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ARMAT MOVING PICTUKE CO. v. EDISON MFG. CO, 
(Circuit Court, S. D. New York. December 16, 1902.) 

1. Patents— Suit por Inprinobment— Preliminart Injonction. 

Where a patent bas been sustained at final hearing after strong opposi- 
tion, a preliminary injunctlon against another infringer will not ordinarily 
be refused upon affldavits to a prior public use. 

2. Same— Dépense of Lioense— Measurb of Proop Requirbd. 

The défense of license from some one wbo is claimed to hâve had an 
interest in the patent sued on is one to be made out by the défendant 
by a fair prépondérance of proof. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction and motion for rehearing. 

Church & Church, for the motion. 
Richard N. Dyer, opposed. 

LACOMBE, Circuit Judge. The patent in suit was before Judge 
Hazel at final hearing on a voluminous record, and he discussed it 
in a long and careful opinion (ii8 Fed. 840), in which he appears to 
hâve considered ail of the varions défenses now urged in opposition to 
this motion. No new prior patent or publication is produced. The 
only new évidence is as to experiments conducted by Thomas A. Edi- 
son, terminating, as the afïiants aver, on some date prior to the applica- 
tion for patent in suit, in a completed machine, which, if it then existed, 
would probably be an anticipation. But, where a patent has been sus- 
tained at final hearing after strong opposition, it is not usual to refuse 
preliminary injunctive relief against another infringer upon afïidavits 
to a prior public use. 

There seems to be no suggestion of noninfringement of the patent, 
when construed as it has been in the earlier case. 

The motion for preliminary injunction is granted. 

On Motion for Rehearing. 
(January S, 1903.) 

LACOMBE, Circuit Judge. The défense of license from some one 
who it is claimed has some interest in a patent sued upon is one to be 
made out by défendant by a fair prépondérance of proof. In this 
case there seems not to be suiïïcient identification of the invention of 
the patent in suit to Armât & Jenkins with the invention of Jenkins 
himself, which was the subject of his contract with the Graphophone 
Company. It is thought, therefore, that the moving papers do not 
présent sufiScient reasons for modifying the injunction already granted, 
and the motion for rehearing is denied. 

The order of déniai should itself contain a clause continuing the 
injunction, so that, if défendant décides to appeal, ail the papers used 
on original hearing and on application for rehearing may be brought 
before the appellate court. 
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WESTINGHOUSB ELECTRIC & MFG. CO. v. AMEKICAN TRANS- 
FORMER CO. 

(Circuit Court, D. New Jersey. February 9, 1903.) 

1. Patents— Suit for Infringement — Preliminary Injunction. 

A prlor adjudication sustaining the validity of a clalm of a patent, and 
finding infringement, is not sufHeient to justify the granting of a prelimi- 
nary injunction against anotiier défendant, whose structure Is différent, 
and does not appear to be within the claim as construed in the former 
suit. 

In Equity. Suit for infringement of letters patent No. 366,362, for 
cooling transformers, granted to George Westinghouse, Jr., July 12, 
1887. On motion for preliminary injunction. 

Thomas B. Kerr and Drury W. Cooper, for the motion. 
CHfton V. Edwards, M. B. Philipp, and Geo. Whitfield Betts, Jr., 
opposed. 

KIRKPATRICK, District Judge. This is an application for a pre- 
liminary injunction. The moving papers show that claim 4 of the 
patent in suit has been adjudged valid in the case of Westing^iouse 
Electric & Manufacturing Company v. Union Carbide Company (C. 
C.) 112 Fed. 417, which decree was afiSrmed in the Circuit Court of Ap- 
peals for the Second Circuit. 117 Fed. 495. It appears from an in- 
spection of that case that the only question involved was that of an- 
ticipation and want of novelty, infringement being admitted if that 
défense failed. The court held the claim valid, and its decree was 
sustained on appeal by the Circuit Court of Appeals. I do not con- 
sider the case authority for more than the validity of the claim. The 
structure of the défendant iti the case at bar differs from that of the 
carbide company there in suit. The afHdavits of the défendant now 
presented, together with an inspection of defendant's apparatus, con- 
vince the court that the merits of the controversy ought to await the 
final hearing. 

The claim of the complaînant's patent has been sustained, but it 
does not appear that the construction there given it was such as is 
now claimed, or that it would be applicable to the defendant's ap- 
paratus. Under thèse circumstances, a preliminary injunction should 
be refused. Whippany Manufacturing Co. v. Indurated Fibre Co., 30 
C. C. A. 615, 87 Fed 215. 

Let the rule to show- cause be discharged, and a decree entered de- 
nying the motion for a preliminary injunction. 



XOTJNG V. CLIPPER MFG. CO. 

(Circuit Court, S. D. New Yorli. January 19, 1903.) 

1. Patents— Designs— Prtor Public Dsb. 

Slnce a design is patentable only for its appearance, the exhibition of 
the subject of a design patent by the inventer to others after its comple- 
tion, and more than two years before the flling of the application for a 
patent, constitutes a prior public use which invalidâtes the patent 
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2. Same— Design for Paper Fastener. 

The Mcintosh design patent, No. 27,514, for a design for a clip or 
fastener for holdin^, sheets of paper together, is void for prier public use. 

In Equity. Suit for infringement of letters patent No. 27,514, for a 
design for a clip or fastener, granted August 10, 1897, to William R. 
Mcintosh. On final hearing. 

S. L. Moody and Harold Binney, for plaintifif. 
Edmund Wetmore, for défendant. 

WHEELER, District Judge. This suit dépends upon design patent 
No. 27,514, dated August 10, 1897, and granted to William R. 
Mcintosh, assigner to the plaintifï, "for a clip or fastener," of résilient 
wire, to hold together sheets of paper, documents, and other articles, 
by slipping over and clamping their edges. One défense set up is that 
the design was in public use more than two years before the applica- 
tion, which was filed June 24, 1897. 

The inventor made some of the clips in May, 1895, and gave one 
to a printer, who got an engraving company to make an electrotype 
of it for printing letter heads, setting forth its qualities, and envelopes 
calling attention to it, which were done June 5th; and some were 
placed upon the edges of letters and tags sent by the inventor, in cor- 
respondence concerning them, before June 24, 1895. A design is 
patentable for its appearance, and the use of it consists in exhibition 
and contemplation of it. Any such use, involving others than the in- 
ventor, would seem to be a public use, as the use of a mechanical de- 
vice, at the request of the inventor, by another, is well adjudged to 
be. Egbert v. Lippmann, 104 U. S. 333, 26 L. Ed. 755. The use of 
this design by the engraver for the printer, and by the inventor in his 
correspondence with others, neither of which had anything to do with 
producing or completing the invention, would each seem to be such a 
public use, according to the principles of that case, as will defeat a pat- 
ent. The time of thèse uses is well established, and they seem to com- 
pel the overthrow of this patent upon this défense. 

Bill dismissed. 



CIMIOTTI UNHAIRING CO. v. FKOLLOEHR et al. 

(Circuit Court, S. D. New York. January 20, 1903.) 

t. Patents— Violation op Injunction aqainst Infringement— Soppiciency 
OP Proop. 

Clrcumstantial évidence, although of such a character as to create a 
strong impression that défendant bas violated an injunction against In- 
fringement by mailing a merely colorable change in his machine, is uot 
sufflcient to warrant the court in adjudging him guilty of contempt, 
which involves imprisonment, against his sworn déniai. 

On Motion to Punish for Contempt. 

Louis C. Raegener, for the motion. 
Wm. H. Von Steenberg, opposed. 

LACOMBE, Circuit Judge. The impression produced by repeat- 
ed study of the afifidavits is that the change made by défendants in 
121 F.— 36 
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their original infringing machines was colorable; being so arrangée! 
that the brushes could readily be adjusted in practice so as to brush 
the fur down, as well as across. Moreover, the court is strongly in- 
clined to believe that they hâve been so adjusted in practice. Never- 
theless, strong impressions are not suiiEcient warrant for holding a 
person in contempt, when such holding would involve his imprison- 
ment. Against the sworn déniais of the défendants, uncontradicted 
by any testimony from the room in which the machines hâve been 
actually used, the circumstantial évidence secured upon the inspection 
of November 2ist is not sufîicient to support a finding that défend- 
ants hâve disobeyed the order of the court. 
Motion denied. 



WESTINGHOUSH AIE BRAKE CO. v. CHRISTBNSEN ENGINEER- 
ING CO. 

(Circuit Court, S. D. New York. January 21, 1903.) 

1. Patents— Vioi-ATiOK of Injunction by Employés. 

It is the duty of a défendant corporation, enjoined from making or 
selling a patented article, to take sucli steps as will insure obédience to 
the injunetion by its employés, and a fine will be Imposed for contempt 
where, through carelessness of its offlcers, although without Intention on 
their part, the injunetion Is violated by its employés. 

Motion to punish for contempt in disobeying an injunetion against 
the making, using, or vending of any air brakes, valves for air brakes, 
apparatus or devices containing, embodying or employing the inven- 
tion of claim 2 of the Boyden patent, No. 481,134. 

Frederick H. Betts, for complainant. 
William A. Jenner, for défendant. 

LACOMBE, Circuit Judge. Four "quick action triple valves" of 
the type which was found to be an infringement are shown to hâve been 
sold subséquent to service of the injunetion. The défendant upon the 
record hère presented must be acquitted of any deliberate violation of 
the order of the court, its officers having given instructions not to 
make or sell such structures. Nevertheless, it is thought that an en- 
joined défendant should take such steps as will enforce obédience to 
thèse instructions on the part of its employés. For deliberate viola- 
tion a heavy penalty would be imposed; for mère carelessness, how- 
ever, it should be sufficient to exact one which will induce greater care- 
fulness in the future. This motion might hâve been avoided had 
proper attention been given to the notification given to the défendant 
last summer that infringing valves had been found, which had been 
sold by its employés since injunetion. It is thought that a proper dis- 
position of the motion will be to impose a fine of $250 for ëach of the 
four infringing valves, one-half to the United States, one-half to the 
complainant. 

It is so ordered. 

If 1. See Patents, vol. 38, Cent. Dig. | 613. 
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WABASH E. CO. v. HANNAHAN et al. 
(Circuit Court, B. D. Missouri, E. D. April 1, 1903.) 

1. Injunctiom— CoNSPiRACY IN Restraint of Intekstate Commekce— Tbmpo- 

BARY RbSTRAININO OkDER. 

A bill flled by a railroad Company against the ofHcers of certain labor 
crganizations alleged a malicious conspiracy on the part of défendants to 
Interfère with ttie carrylng of tlie mails by complainant, and to restrain 
interstate commerce, by induclng and compelling complainants' employés 
engagea in operating its trains, some of whom were members of sucli 
organizations, to strike in violation of their contracts, although tliey 
had no grievance and were entirely satisfled wltb their wages and con- 
ditions of service, and to prevent Connecting carriers from inteircbanging 
trafflc with complainant, tlie purpose being to compel complainant to 
recognize the organizations represented by défendants, and to employ 
no men -who were not members thereof. Beld, that such bill was sulB- 
cient to authorize and require a fédéral court to grant a temporary re- 
stralning order enjoinlng défendants from ordering or causing a strilie 
of complainant's employés, or in any manner interfering with complain- 
ant in the discharge of its duties as a common carrier of interstate traffic 
and the mails, until a hearing could be had on a motion for a prelim- 
inary injunction. 

2. Labor Strikes— Right of Combinatios. 

An employé bas an unquestionable right to place a price and impose 
conditions upon bis labor at the outset of bis employment, or, uuless 
restrained by contract obligations, upon the continuance of bis labor 
at any time thereafter, and, if the terms and conditions are not com- 
plied with by the employer, he bas a clear right not to engage, or hav- 
ing engaged in the service to cease from work, and what one may do 
ail may lawfuUy con. ^le to do for the purpose of rendering their action 
more effective. But this right of combination and to strike or quit 
the employment must be exercised in a peaceable and lawful manner, 
without violence or destruction of property or other coercive measures 
intended to prevent the employer from securing other employés, or oth- 
erwise carrying on his business according to his own judgment. 

8. Same— Labor Organizations— Délégation of Powers to Oppicers or 
committees. 

It is the right of labor to organize for lawful purposes, and by organ- 
ic agreement to subject the individual members to rules, régulations, 
and conduct prescribed by the majority; and the courts cannot enjoin 
the offlcers or committees of such an organization from eounseling or 
ordering a strike in the exercise of authority given them by the laws 
and sanctloned by a majority of its members, nor can such action be 
made the basis of a charge of malicious conspiracy. 

1. Same— Legality of Action— Evidence Considered. 

Evidence considered on a motion for a preliminary injunction, and held 
Insufflcient to sustain the charge of conspiracy to interfère with inter- 
state commerce or prevent the carrying of the mails by complainant, in 
violation of the laws of the United States, or to support the allégations 
of the bill that défendants, as offlcers of the Brotherhood of Eailroad 
Tralnmen and of the Brotherhood of Locomotive Firemen. respectively, 
in declaring their purpose to order a strike of the members of such 
orders In complainant's employ, acted without due authority from the 
employés affected, or with any purpose other than to enforce, by peace- 
able and lawful methods, demands previously made relating to wages 
and rules of work. 

In Equity. On motion for preliminary injunction. 

Wells H. Blodgett, C. N. Travous, and Boyle, Priest & Lehmann. 
for complainant. 
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F. A. Judson, E. J. Pinney, J. H. Murphy, and W. T. Irvvin, for 
défendants. 

ADAMS, District Judge. This is a suit commenced by the rail- 
road Company against John J. Hannahan, grand master of the Broth- 
erhood of Locomotive Firemen, W. G. Lee, vice grand master of the 
Brotherhood of Railroad Trainmen, and ofScers and members of 
the joint protective board of the first-mentioned and of the gênerai 
grievance committee of the second-named order. 

The bill of complaint charges that the labor organizations above 
named, and the défendants, as ofEcers, représentatives, and agents 
of such organizations, "hâve unlawfully and maliciously conspired, 
combined, and confederated together for the purpose of forcing your 
orator to recognize said organizations as representing and controlling 
said employés in ail their relations with your orator, and compelling 
its said lines of railroad within the United States to become and be 
operated as exclusively union or brotherhood roads, and thus pre- 
vent your orator, through its ofïïcers and agents, from deaHng with 
its employés in respect to any difiference or controversy between it 
and such employés, and from adjusting any such différence or contro- 
versy directly with its employés, as heretofore, and compelling your 
orator to discharge and discriminate against and keep out of its em- 
ploy ail persons not members of such organizations, and retain and 
employ in its service only such persons as are members of said 
organizations." Such is the purpose of the alleged conspiracy. 

The means which the défendants are alleged in the bill of com- 
plaint to hâve devised and adopted to accomplish their purpose are 
as follows : (i) To maliciously induce and compel complainant's em- 
ployés engaged in the opération of its trains as brakemen, switchmen, 
and locomotive engineers, who the bill allèges "are entirely satisfied 
as to ail matters concerning their service and compensation," to quit 
the service of complainant, and that, too, in violation of their dififer- 
ent contracts of employment; (2) to maliciously interfère with and 
prevent complainant from operating its trains and performing its 
contracts with shippers for the transportation of property; (3) to 
maliciously prevent complainant "from afïording reasonable, proper, 
and equal facilities for the interchange of traffic between its lines of 
railroad and other lines of railroad Connecting therewith, and from 
receiving, forwarding, and delivery of passengers and property to 
and from its lines of railroad with other railroads Connecting with 
such lines, and making a continuous carriage of freight from the 
place of shipment to place of destination" ; (4) to maliciously prevent 
Connecting lines and their employés "from interchanging traffic with 
and affording like facilities to your orator, as required by the Inter- 
state commerce act" ; (5) to maliciously prevent complainant from 
carrying the United States mail in accordance with its contracts in 
that regard, and as required by the statutes of the United States ; 
(6) to maliciously obstruct complainant in the discharge of its duties 
as common carrier of Interstate commerce, and to restrain and inter- 
fère with the commerce of the country, in violation both of the Inter- 
state commerce act (24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), 
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and the act of July 2, i8go (26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200]), "to protect trade and commerce against unlawful restraints 
and monopolies." 

The bil! of complaint further shows that the défendants, in order 
to accomplish their purpose, had threatened and were about to exer- 
cise the power and authority conferred upon them as offîcers, agents, 
and représentatives of their brotherhoods to order and cause com- 
plainant's employés to forthwith strike and quit its service, and to 
incite and induce the employés of Connecting lines to refuse to inter- 
change traffic with complainant or to afiford facilities therefor, and 
it is averred that unless an immédiate restraining order be issued the 
threats and purpose aforesaid vvould be speedily executed, and ir- 
réparable injury donc to complainant. 

From the foregoing analysis of the bill of complaint it is observed 
that the jurisdiction of this court is invoked to prevent the exécution 
of a conspiracy to accomplish the purpose of the défendants to se- 
cure récognition of their labor organizations, by violating and in- 
ducing others to violate the laws of the United States, in relation 
to Interstate commerce, the mail service, and unlawful restraints and 
combinations. The threats of the défendants to subserve their own 
purposes by precipitating a strike on the part of complainant's em- 
ployés, who, as already stated, are alleged to hâve been entirely satis- 
fied with their présent wages and conditions of service, is averred 
in the bill of complaint to be the initial act leading up to the culmina- 
tion of the gist of the complaint, namely, preventing complainant 
from performing its duties and obligations, and thereby subjecting 
it to the pains and penalties of the Interstate commerce and other acts 
of congress. 

Upon the fîling of this bill, duly verified, and upon motion of the 
complainant, a restraining order was forthwith made and served on 
the défendants, commanding them to refrain from ordering or caus- 
ing a strike of complainant's employés, and from in any other way 
or manner interfering with complainant in the discharge of its duties 
as common carrier of interstate trafïîc and the mails of the United 
States, until the further order of this court, and the défendants were 
given 15 days within which to appear and show cause why the re- 
straining order should be dissolved or modifîed. 

Such an order, on the showing made by the bill of complaint, was 
not only warranted, but imperatively required, by well-recognized prin- 
ciples of équitable jurisprudence, as well as by controlling, satisfac- 
tory, and abundant authority in cases of similar character in this 
country and in England. On this point it will suffice to refer to the 
leading cases in this country of In re Debs, 158 U. S. 564, 15 Sup. 
Ct. 900, 39 L. Ed. 1092; Arthur v. Oakes, 11 C. C. A. 20g, 63 Fed. 
310, 25 L. R. A. 414, in which Mr. Justice Harlan of the Suprême 
Court of the United States, sitting in the Court of Appeals for the 
Seventh Circuit, dclivered the opinion of the court ; and Toledo Rail- 
way Co. V. Pennsylvania Company (C. C.) 54 Fed. 730, 19 L. R. A. 
387, and Thomas v. Cincinnati, N. O. & T. P. Ry. Co. (C. C.) 62 
Fed. 803, in both of which Circuit Judge Taft delivered the opinion, 
and to the numerous cases therein referred to. See, also, Vegelahn 
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V. Guntner (Mass.) 44 N. E. 1077, 57 Am. St. Rep. 443, 35 L. R. A> 
722^ 

Référence is also made to the récent case in England, decided by 
the House ûf Lords on appeal from the décision of the Court of Ap- 
peal, wherein it was held not only that an injunction was an available 
remedy against the agents of a trades union and against the union 
itself for preventing interférence with the workmen and business of 
complainant, but that an action at law was also maintainable against 
the union itself, although unincorporated, for damages sustained by 
the conduct of its agents. The Tafif Vale Railway Company v. The 
Amalgamated Society of Railway Servants, App. Cas. Law Reports 
1901, p. 426. Subsequently it is currently reported (North American 
Review, March, 1903, p. 413) that a civil suit for damages was insti- 
tuted by the same plaintifï, which resulted December last in a re- 
covery of $135,000 against the society and its officers for damages for 
a conspiracy to produce a strike by terrorizing plaintifï's employés. 

Pursuant to the leave given in the restraining order, the défend- 
ants appeared and filed their answer under oath, denying the alleged 
conspiracy in ail its alleged phases, and denying each and ail the 
threats and purposes alleged in the bill to interfère with or prevent the 
complainant from performing its duties as common carrier, or to in- 
terfère with or prevent Connecting lines from interchanging traffic, 
and fully disavowing any such intention or purpose. The answer fur- 
ther explicitly dénies that complainant's employés were satisfîed with 
the condition and compensation of their présent service, but avers, 
in substance and efïect, that they (the défendants) were ofïîcers and 
agents of the brotherhoods already referred to, of which many of 
complainant's employés were members, and that they at the time the 
restraining order was made were engaged in the performance of the 
functions and duties imposed upon them by their constitution, rules, 
and régulations, and at the request and by authority of a large ma- 
jority of complainant's employés, who were members of their broth- 
erhoods, were in good faith making an efifort to better the conditions 
of their service, and to secure a higher rate of wages therefor, and 
that any strike which they were about to sanction was intended only 
for the purpose of peaceably asserting the rights which they demanded. 
At the same time the défendants filed numerous affidavits in support 
of their answer, and with this answer and accompanying afïidavits 
the défendants filed a motion to set aside the restraining order. 
Whereupon both sides, by leave of court, filed further affidavits in 
support of and against the right to a preliminary injunction, and hâve 
now been fully heard in argument on the question. 

The ad intérim restraining order was made conformably to the 
provisions of section 718, Rev. St. 1878 [U. S. Comp. St. 1901, p. 
580], without notice to the défendants, because it appeared from the 
averments of the bill that there was immédiate danger of irréparable 
injury unless it was so made. The same statute, however, clearly 
contemplâtes that such restraining order is to hâve no other efïect 
than to préserve in statu quo the rights and property of the parties 
until a hearing, after notice to défendants, can be had in due form on 
the motion for a preliminary injunction. 
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It results from the foregoing that the présent status of this case 
is as follows : The complainant has moved the court for a preHmi- 
nary injunction, restraining the défendants until the final hearing of 
this case as prayed for in its bill. The défendants hâve had due time 
to appear and hâve appeared, and both sides hâve been heard on the 
motion. 

I may hère properly remark that counsel hâve not by proof or 
argument drawn the fédéral anti-trust act of July 2, 1890, into con- 
sidération in this case. The same will, therefore, not be specially 
considered, notwithstanding the fact that défendants, by the bill of 
complaint, are alleged to hâve threatened its violation. 

The question now to be answered is whether on the whole show- 
ing, irrespective of the provisional order already made, the complain- 
ant is entitled to a preliminary injunction. 

Attention has already been called to the law applicable to a situa- 
tion as disclosed by complainant's bill, and before proceeding to a 
considération of the facts it will probably be bénéficiai to briefly state 
the law applicable to the situation disclosed by défendants' answer. 
It is held by the Suprême Court in the case of Hopkins v. United 
States, 171 Û. S. 578, 19 Sup. Ct. 40, 43 L. Ed. 290, in substance and 
efïect, that the agreements among employés of a railroad company 
which are condemned as in restraint of Interstate commerce are such 
as hâve some direct and immédiate efïect upon such commerce, and 
do not include agreements not to work for less than a certain sum, or 
not to work except under certain conditions, even though the cost 
of interstate traiïïc would be thereby enhanced. 

In the case of Hopkins v. Oxley Stave Co., 28 C. C. A. 99, 83 Fed. 
912, 917, Judge Thayer, speaking for the Court of Appeals of this 
circuit, makes use of the following language : 

"While the courts hâve invariably upheld the right of Individuals to form 
labor organizations for the protection of the interests of the laboring classes, 
and hâve denied the power to enjoln the members of such associations from 
withdrawing peaceably from any service, elther slngly or in a body, even 
where such withdrawal Involves a breach of contract (Arthur v. Oakes, 11 
C. C. A. 209, 63 Fed. 310, 25 L. R. A. 414), yet they hâve very generally con- 
demned those comblnations usually termed 'boycotts,' which are formed 
for the purpose of Interferlng, otherwise than by lawful compétition, with 
the business affairs of others, and depriving them, by means of threats and 
intimidation, of the right to conduct the business in which they happen 
to be engaged according to the dictâtes of their own judgment." 

In the case of Arthur v. Oakes, supra, page 219, 11 C. C. A., pages 
320-321, 63 Fed., and 25 L. R. A. 414, Mr. Justice Harlan expresses 
the rule thus: 

"It is the right of the employés, without référence to the effect upon the 
property or upon the opération of the road, to confer with each other upon 
the subject of the proposed réduction in wages, and to withdraw In a body 
from the service of the receivers, because of the proposed change. * * • 
If In good faith and peacefully they exercise that right of quitting the serv- 
ice, intending thereby only to better their condition by securing such wages 
as they deem just, but not to injure or interfère with the free action of 
others, they cannot be legally chargea with any loss to the trust property 
resulting from their cessation of work in conséquence of the refusai of the 
receivers to accède to the terms upon which they are willing to remain in 
the service." 
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As said by Judge Caldwell' in Ames v. Union Pacific Ry. Co. (C. 
C.) 62 Fed. 714; 

"Organized labor Is organlzed capital. It is capital consistlng of brains 
and muscle. * * * If it Is lawful for the stockholders and ofBcers of a 
corporation to associate and confer together for the purpose of reducing the 
wages of Its employés, or of devislng other means for making their in- 
vestments more profitable, it is equally lawful for organized labor to asso- 
ciate, consult, and confer wlth a view to maintain or increase wages." 

On this subject of organization of labor no one bas spoken more 
clearly or acceptably than did Judge Taft in the case of Thomas v. 
Cincinnati, N. O. & T. P. Ry. Co. (C. C.) 62 Fed. 803. He there 
says (page 817), in dealing with a subject very much like that now 
under considération, that the employés of the railroad — 

"Had the right to organize into or to joln a labor union which should talce 
Joint action as to their terms of employment. It is of beneflt to them and 
to the public that laborers should unité in their eommon interest and for 
lawful purposes. They hâve labor to sell. If they stand together they 
are often able, ail of them, to command better priées for their labor than 
when dealing singly with rich employers, beçause the necessities of the 
single employé may compel hlm to accept any terms olïered him. * • * 
They hâve the right to appoint offlcers who shall advise them as to the 
course to be taken by them in their relations with their employer. They mas 
unité with other unions. The offlcers they appoint or any other person to 
whom they choose to listen may advise them as to the proper course to 
be taken by them in regard to their employment, or, if they choose to re- 
pose such authorlty in any one, he may order them, on pain of exptilsion 
from their union, peaceably to leave the employ of their employer because 
any of the terms of their employment are unsatisfactory." 

To the same efïect is the case of Vegelahn v. Guntner, supra, where- 
in Judge now Mr. Justice Holmes says: 

"If it be true that workingmen may combine wlth a view, among other 
things, to gettlng as much as they ean for their labor, just as capital may 
combine wlth a vlew to getting the greatest possible return, it must be true 
that when combtned they hâve the same llberty that combined capital bas 
to support their interests by argument, persuasion, and the bestowal or 
refusai of those advantages whlch they otherwlse lawfully control." 

Allen, J., in delivering the opinion of the majority in that case, 
speaks on this point with equal emphasis. He says : 

"A comblnation among persons merely to regulate their own conduct is 
wlthin allowable compétition, and is lawful, although others may be in- 
direetly afifected thereby." 

I might continue at length in the citation of cases stating or illus- 
trating the foregoing propositions, but enough has been said to clearly 
indicate the gênerai rule, which may be briefly summarized as fol- 
lows: An employé has an unquestionable right to place a price and 
impose conditions upon his labor at the outset of his employment, 
or, unless restrained by contract obligations, upon the continuance 
of his labor at any time thereafter ; and, if the terms and conditions 
are not complied with by the employer, he has a clear right either 
not to engage or having engaged in his service to cease from work. 
What one may do ail may do. 

They may seek and obtain counsel and advice concerning their 
rights, duties, and obligations in relation to their employer, and per- 
sons interested in their welfare may advise, aid, and assist them in 
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securing such terms and conditions of service as will best subserve 
their interests, and wliat they may lawfully do singly or together they 
may organize and combine to accomplish. 

In like manner, as capital is combined for legitimate purposes, so 
labor may combine for legitimate purposes, but this right of com- 
bination, and the resulting right to strike or quit their employment, 
is a weapon for the défense and protection of employés, and not a 
weapon of attack. They may, by peaceful and lawful combination 
and concert of action, be able to so control the supply of labor as to 
compel the employer to corne to their terms, but they are not at 
liberty to make use of this weapon to otherwise interfère with or 
injure the employer or co-employé. The clear line of demarkation, 
recognized by ail the authorities, is that the lawful and permissible 
strike must not be attended by violence to or destruction of prop- 
erty or by other coercive measures intended to prevent the employer 
from securing other employés or otherwise carrying on his business 
according to his own judgment. 

Guided by the rules of law already laid down, it now becomes my 
serious and anxious duty to reach a just and righteous conclusion 
upon the issues already stated, with absolute fidelity to the truth as 
disclosed by the proof before me. The proof, in my opinion, fails 
to substantiate the charge made in the bill to the efïect that the com- 
plainant's employés are entirely satisfied with their wages and condi- 
tions of service. 

In the summer of 1902 the Western Association of General Com- 
mittees, etc., was organized at Kansas City, Mo., for the avowed 
purpose of securing an advance of 20 per cent, in wages of trainmen 
and other employés on roads west, northwest, and southwest of Chi- 
cago. The trainmen of the Wabash did not at first join this associa- 
tion, but later, through their gênerai committee, notifîed the prési- 
dent of the Company that they had become identified with that move- 
ment, and would expect an increase of wages accordingly. The fîre- 
men also at about the same time, through their committee, notifîed 
the président of the company of their désire for a new schedule of 
wages and rules. At about the same time the firemen's demands were 
made, to wit, on November 13, 1902, the président of the railroad 
company issued an address or gênerai circular to employés, stating, 
in effect, that he had been giving careful attention to the important 
question of wages, with the object in view of a fair and équitable 
adjustment of the wages of ail classes. He called attention to the 
conditions of the service, and announced a certain increase of wages 
for engine and train men, to takc efïect December i, igo2, and re- 
quested employés to be conservative, fair, and reasonable. Notwith- 
standing this concession and request, the committees of both train- 
men and firemen wlao were then in session in St. Louis insisted upon 
greater concessions, either of wages or rules of service. Repeated 
conférences and much correspondcnce ensued, until fînally the prési- 
dent of the company questioned the authority of the committees to 
act for any employés. Thereupon a written authority was secured 
from a large number of such employés authorizing the committees 
to represent them. Further interviews and correspondcnce ensued 
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between the committees and grand masters of the two brotherhoods 
of firemen and trainmen to which they belonged on the one hand, 
and the président of the company on the other, resulting in a failure 
to agrée upon wages and rules of service. Thereupon, on February 
20, 1903, the grand masters and committees joined in a written com- 
munication, addressed to ail the members of the brotherhoods of fire- 
men, trainmen, and conductors, detailing their efforts and proceed- 
ings in their behalf, and calling upon them to fill out and return their 
vote on the proposition of a strike to enforce the demands which 
had been made in their interest. This vote was taken. The con- 
ductors voted against a strike, but the firemen and trainmen voted 
by more than a two-thirds vote in favor of a strike unless the différ- 
ences could be adjusted satisfactorily to the committees and ofïicers. 

From the foregoing gênerai statement, fairly supported, in my 
opinion, by ail the évidence before me, four things appear: First. 
That at the time in question there was a very gênerai demand for an 
increase of wages and change in rules and conditions of service by 
employés of railroads operated in this région. Second. That such 
demands had come to the attention of complainant's chief executive 
ofïicer and had been recognized by him. Third. That the commit- 
tees and officers of the brotherhoods of which many of complainant's 
employés were members , had undertaken to exercise the functions 
of their office in behalf of their members by making demands for ad- 
ditional wages and difïerent rules of service. Fourth. That upon 
their authority being questioned the committees secured written au- 
thorization from a large number of members of their orders to repre- 
sent them in securing the concessions requested. 

In the light of thèse facts, it is clear that the employés claimed to 
hâve grievances and were engaged in seeking redress therefor at 
the time this suit was instituted. The argument on this point took 
a wide range, and an effort was made to show that the grievances 
complained of arose with or were initiated by the committees or offi- 
cers of the brotherhoods, and did not hâve their origin with the em- 
ployés themselves. It was also argued that the alleged grievances 
were not presented to the subordinate ofïicers of complainant com- 
pany, for their initial considération, as provided by the by-laws and 
rules of the brotherhoods in question; but such arguments, in my 
opinion, are of little value, in the light of the conclusive évidence 
already detailed, showing an existing recognized daim for additional 
wages and other benefits. 

It is not for me to pass or express any opinion upon the reasonable- 
ness of the demands made by or in behalf of the employés. It is 
sufïîcient, for the purposes of this case, that such demands were in fact 
made. 

As already seen from the authorities cited, it is the privilège and 
right of employés to impose any conditions upon their service deemed 
wise or prudent by them, and to demand such compensation therefor 
as they deem reasonable, and on failure to secure the concessions in- 
sisted upon by them to retire from the service of the employer. 

It is shown by the proof that no strikes can lawfully occur by em- 
ployés who are members of either of the brotherhoods in question 
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withoiit the sanction of the grand master and gênerai grievance com- 
mittees of the order. To enjoin them, therefore, from ordering or 
otherwise causing a strike is, in substance and efïect, an injunction 
against resort to a strike by employés who may be members of the 
orders for the redress of asserted grievances. This, under well-settled 
law, cannot be done. See cases supra. 

It is contended that the threatened strike was resorted to by the de- 
fendants, not in good faith to redress grievances or secure desired con- 
cessions, but as a resuit of a combination and conspiracy to accomplish 
the ulterior purpose of securing récognition of their unions or brother- 
hoods, as authoritative agents or représentatives of its members, in 
ail their dealings with the company, and also to unionize the roads 
of the company, and that the défendants did not honestly and fairly 
secure the two-thirds vote of the brotherhood employés in favor of 
the strike, but did secure the same by coercion, misrepresentation, and 
fraud. 

An interesting and able argument in support of this contention is 
drawn from the provisions of the constitution and gênerai rules of the 
two brotherhoods involved in this litigation, whereby it is made to 
appear that a strike may be declared which will hâve the efïect of 
forcing the minority of the brotherhood members who vote against 
it and also ail nonunion employés in service upon the road of the em- 
ployer out of work without their consent and even against their wishes. 
Attention is particukrly called to the situation disclosed by the proof 
in this case, that a large majority of complainant's employés working 
on roads east of the Mississippi river, for whose spécial benefît largely 
the threatened strike was intended, voted against it ; and it is argued 
that thèse and other Hke considérations disclose that the necessary 
operative results of the System and methods of the brotherhoods in 
question are subversiv^e alike of the fundam entai rights of the employer 
to manage his own business, and of the employés to bestow their labor 
as they will. 

This kind of argument enters, deeply into the domain of political 
science, and might well be addressed to a body of constructive states- 
men or men originally contemplating a labor organization. It is an 
argument that would be pertinent against the organization of society 
into government. The will of the individual must consent to yield *:o 
the will of the majority, or no organization either of society into gov- 
ernment, capital into combination, or labor into coalition can ever 
be efifected. The individual must yield in order that the many may re- 
ceive a greater benefît. The right of labor to organize for lawful pur- 
poses and by organic agreement to subject the individual members to 
rules, régulations, and conduct prescribed by the majority is no longer 
an open question in the jurisprudence of this country. I entirely agrée 
with the views expressed on this subject by Judge Taft in Thomas v. 
Railway Company, supra, hereinbefore quoted. 

Other arguments in support of this last contention are drawn from 
the fact that the défendants, or others representing their brotherhoods, 
in the years 1894 and 1901, on the occasion of the labor troubles of 
those years, insisted upon the right of récognition of properly consti- 
tuted committees by railroad officers in the adjustment of grievances 
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with their men, and now insist upon the same right. The proof un- 
doubtedly shows that the défendants, who were duly authorized by the 
members of their orders to appear for them and secure the redress oî 
their grievances if possible, undertook to represent their principals. 
The members of the gênerai grievance committees were or had re- 
cently been in the employment of the complainant. The grand masters 
of the orders were not, and, so far as I know, had not been, in com- 
plainant's employ. Accordingly there was some quibbling in the con- 
férences and negotiations as to the capacity in which the défendants 
appeared before the complainant's officiais, whether that of individual 
employé, committee, or advïser ; but this does not seem to hâve been 
a matter of great importance in the negotiations leading up to the 
présent situation. Even if it had been insisted upon by the défendants, 
the question of the right of the employé or body of employés to ap- 
pear, by agent or committee, before their employer, for the assertion 
of rights or redress of wrongs, being a matter more of business policy 
than anything else, could not, in and of itself, be the basis of a charge 
of malicious conspiracy. 

It is argued that misrepresentations were made by the défendants 
in their circular addressed to their fellow members, setting forth the 
negotiations and proceedings leading up to a failure to agrée with 
the complainant, and that as a resuit the vote for a strike was brought 
about by false représentations and coercion. I think this charge is not 
sustained by the proof. There may hâve been, and probably was, a 
magnifying of the president's indisposition to meet the défendants for 
a considération of their claims; but, in my opinion, neither this nor 
any other statement made in the circular was intentionally false or 
misrepresenting, and, taken as a whole, it fairly represented, so far as 
the évidence before me discloses, the situation as it existed at the time 
it was sent to the employés. 

After considering ail the évidence bearing upon the issues now un- 
der discussion, and carefully weighing the foregoing and ail other argu- 
ments of counsel, I am not able to find the existence of the conspiracy 
to secure récognition as charged. 

In this I am fully confîrmed by the fact that whatever may hâve 
been the loose talk between the défendants or either of them and com- 
plainant's président, at any of the personal interviews between them, 
ail the correspondence making formai statements of the demands of the 
employés, and especially the letter of March 3, 1903, written in reply 
to the president's request for a spécifie statement of the grievances 
for the redress of which they proposed to strike, contained demands 
relating to wages and conditions of service only. Not a word is found 
in that ultimatum about récognition of the brotherhoods of committees 
or unionizing the roads, or anything else except the subject of wages, 
working rules, and the like. 

This leads next to a considération of the alleged conspiracy to 
interfère with the complainant's railroad in the discharge of its duties 
prescribed by the statutes of the United States relative to carrying the 
mails of the United States and relative to Interstate commerce. There 
is no spécifie proof of any threat to interfère with the mail service, but 
such interférence is claimed in argument to be necessarily involved and 
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embraced in the proposed assault upon interstate commerce. There 
being no allégation of diversity of citizenship between complainant and 
the défendants, the jurisdiction of this court is invoked solely because 
of the fédéral question arising under thèse statutes. 

The matters in issue hereinbefore considered are not in and of them- 
selves subject-matter of fédéral cognizance, and would not hâve been 
argued by counsel, or considered by the court, except upon the theory 
claimed by complainant, that the acts and purposes disclosed by them 
were steps or links in the chain leading up to the ultimate conspiracy 
now under discussion, namely, to interfère with interstate commerce. 

Section 3 of the act of February 4, 1887, commonly known as the 
"Interstate Commerce Act" (24 Stat. 379 [U. S. Comp. St. 1901, p. 
3154]), provides that: 

"Every common carrier subject to the provisions of tliis act sliall according 
to their respective powers afford ail reasonable faeilities for tlie intercliange 
of traffic between tlieir respective lines and for tlie receiving, forwarding 
and delivering of passengers and property to and from tlieir several lines 
and those Connecting therewith," etc. 

Section 10 of the same act, as amended (25 Stat. 857 [U. S. Comp. 
St. 1901, p. 3161]), provides that: 

"Any common carrier • * * or any * * » agent or person actiny 
for or employed by sucb corporation, who alone or with any other corpo- 
ration, Company, person or party * * * shall willfully do or cause to be 
done * * * or sliall vs'illfully omit or fail to do any act, matter or thing 
in this respect required to be done * * * or shall aid or abot such omis- 
sion or f allure, * * * shall be deemed guilty of a misdemeanor. * * *" 

Section 5440, Rev. St. U. S. [U. S. Comp. St. 1901, p. 21^76], pro- 
vides that : 

"If two or more persons conspire to commit any offense against the Unitec 
States, * « * and one or more parties do any act to effiect the object of 
the conspiracy, ail the parties to such conspiracy shall be liable to a pen- 
alty of not more than $10,000.00, or to imprisonment for not more than two 
years, or to both fine and imprisonment in the discrétion of the court." 

The gravamen of the conspiracy coming within the jurisdiction of 
this court charged against the défendants is that they hâve maliciously 
conspired, combined, and confederated to accomplish the object of 
securing their own récognition as plenary agents and représentatives 
of complainant's employés, by preventing complainant from perform- 
ing its duties, and by preventing lines of railroads Connecting with com- 
plainant and their employés from performing their duties, as prescribed 
by sections 3 and 10 of the interstate commerce act, just quoted. 

The charge against the défendants is a criminal conspiracy, within 
the meaning of section 5440, supra, to violate the laws of the United 
vStates, and to induce others to do the same thing; thereby subjecting 
themselves to civil liability for conséquent damages, and particularly 
to punishment by imprisonment, as prescribed by the last-cited statute. 
Toledo Ry. Co. v. Pennsylvania Co., supra. It is also now the settled 
law in this country, as seen in the fore part of this opinion, that any 
such conspirators as the défendants are charged to be are subject to 
the injunctive process of this court, and to ail the légal and équitable 
conséquences flowing from a violation of the injunctive commands. 
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The foregoing statutes and principles are adverted to for the purpose 
of vividly presenting the act or acts alleged to hâve been threatened 
by the défendants, with ail their attendant conséquences. From the 
foregoing it must appear that only bold, audacious, and reckless men 
would attempt or intend to engage in the unlawful and criminal acts 
complained of. Thèse considérations are alluded to as bearing upon 
the probability or improbability of the truth of the charge made against 
the défendants. Now, what are the facts? 

First, it is argued that the Western Association of Committees 
formed in the summer of 1902 at Kansas City, with which complain- 
ant's employés afterwards became affiliated, was such a combination as 
would facilitate the alleged conspiracy, and should therefore be re- 
garded as évidence of it. It is true that was an association of the 
chairman of the grievance committee of certain orders, including the 
Brotherhood of Railroad Trainmen, and embraced représentatives of 
a large number, if not ail, of the railroads operating west, southwest, 
and northwest of Chicago, and became and was a formidable body. 
The invitation to membership in the association recites its gênerai pur- 
pose to be as follows : 

"Changed conditions of worls and employnaent which hâve come -wlthin 
the last few years hâve led our membership generally to the conviction that 
higher rates or standards of pay for conductors and trainmen are fuUy jus- 
tifled. Voicing that sentiment among the men, members of our gênerai 
committees for this territory (more or less recently) made efforts to secure 
the increase desired. They hâve falled to secure gênerai Increases, princi- 
pally because of inability to successfuUy answer or controvert the argument 
that the road In question was payJng as much as its neighbors and com- 
petitors." 

It further appears that the association, after considering other sug- 
gestions, finally decided to request an increase of wages of 20 per cent, 
in freight service, and to make an effort to secure such advance in the 
wages of passenger conductors, trainmen, and yardmen as would 
harmonize with the figure so fîxed for freight service. It fui'ther ap- 
pears that in urging united action to secure thèse spécifie advances 
the address or invitation stated, among other things, as follows: "It 
is not expected that thèse requests will be accompanied by any other 
complaints or grievances when fîled with the officiais of any road." 

So far as appears in the proof, this association was organized for 
a lawful and laudable purpose, namely, for the betterment of the condi- 
tion of employés ; and there is nothing before me (except certain affi- 
davits, which will be alluded to later) to indicate that it was intended to 
accomplish this purpose by any unlawful means. 

On December 23, 1902, one of the défendants, as chairman of the 
gênerai grievance committee of the Brotherhood of Railroad Train- 
men, notified the président of complainant's company that the trainmen 
of his road had become identifiied with the Kansas City movement, 
and would expect the increase of wages contemplated by it. So far 
as disclosed by the proof (except the affîdavits just referred to), this 
gênerai movement in which complainant's employés joined was a com- 
bination or union of men engaged in a common pursuit to better their 
condition by uniting their forces to that end, and was a united effort 
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recognized as lawful and permissible by the authorities hereinbefore 
cited, provided and so long as no unlawful means were resorted to for 
its accomplishment; 

As already observed, the record before me shows that the Western 
Association of Committees is an organization that might facilitate a 
conspiracy like that charged, if so disposed. This might be said of 
any organized bodies, like the Masons, Odd Fellows, or the like, but 
such fact, in and of itself, afifords no substantial évidence that the West- 
ern Association or the other orders referred to would resort to unlaw- 
ful and criminal methods to accomplish their purpose. 

It is also argued that the union and concert of action of the Brother- 
hood of Locomotive Firemen and of Railroad, Trainmen, as shown by 
the proof in this case, are évidence of the unlawful conspiracy com- 
plained of. As already observed in another connection, this cannot be 
so. Their purpose being lawful — that is to say, to secure increased 
wages and better conditions of service — the concert of action is per se 
lawful and proper, and, in the absence of proof of a purpose to accom- 
plish their object by unlawful means, the usual presumption should 
rather be indulged that they would not resort to unlawful means to ac- 
complish it. 

But it is argued that there is direct évidence tending strongly to 
show that the défendants were engaged in a conspiracy to interfère 
with Interstate commerce in the way charged in the bill, and that they 
intended to enforce their demands, whether for récognition or increase 
of wages, by overt acts, in exécution of the conspiracy. This brings 
me to a considération of the affidavits alluded to. Thèse are made 
principally by John W. Schrader, R. J. Robinson, and Clarence A. 
Hover, and, among other things, détail certain conversations between 
some of the défendants after March 2, 1903, and certain remarks made 
by défendant Lee in a speech delivered at a meeting of Terminal Lodge, 
at Druid's Hall, in St. Louis, about February 3, 1903, which affiants 
claim to hâve overheard. Thèse affidavits are very comprehensive, and 
cover the substance of the charge laid in the bill. One of the affiants 
swears that he overheard Hannahan and Lee, the grand masters of 
the two orders of firemen and trainmen, respectively, on several 
occasions during the week preceding the date of his affidavit, which 
was March 14, 1903, and particularly on March 2, 1903, talking to- 
gether in the Laclede and Impérial Hotels of St. Louis in regard (I 
now use affiant's own language) "to compelling the Wabash Railroad 
to recognize their organizations, and to deal with them as représenta- 
tives of the said organizations, in matters afïecting the employés of said 
railroad company, by forcing a strike and tying up and crippling its 
business and property," and that he heard Hannahan and Lee say, in 
conversation with others, that "unless the Wabash Railroad Company 
accède to their demands, and recognize and deal with their unions as 
such, and with them as représentatives of said organizations, they 
would make it a very serious afïair to the Wabash Railroad Company ; 
that arrangements had already been made to tie up ail business of the 
Wabash Railroad and cripple it by preventing the interchange of traific 
between it and other railroads ; and that no Connecting railroad would 
be allowed to interchange with it," etc. 
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It cannot but be observed that the language attributed to Hannahan 
and Lee concerning their arrangements to boycott the complainant's 
road by preventing the interchange of traffîc, etc., is sufficient, of itself, 
to convict them of a conspiracy to violate the laws of the United States. 
Section 5440, Rev. St. [U. S. Comp. St. 1901, p. 3676]. The pubUc 
utterance of such well-phrased self-condemnatory language is not usual 
aniong commonly prudent persons. It is also to be observed that the 
language imputed to Hannahan and Lee concerning their purpose to 
compel the récognition of their organizations as plenary représenta- 
tives of the employés in ail their relations with the company is out of 
harmony with the situation as it existed on March 2d, and for that 
matter some time anterior thereto. 

It has already been pointed out, and in my opinion satisfactorily 
demonstrated, that if any such purpose had ever existed on the part of 
the défendants, or the brotherhoods they represented, it had undoubt- 
edly been abandoned before March 2d. The ultimatum asked for and 
delivered to the président of the railroad company on that day con- 
tained no such requirement. Nothing was then insisted upon but 
increase of wages and certain changes in working rules, and I may 
hère properly remark that the proof shows that the only substantial 
matter of différence between complainant and its employés, at least 
after February 18, 1903, was whether the wages and rules already 
established, or conceded to be easily agreed upon, for service west of 
the Mississippi river, should be applicable to service on lines east of 
that river. 

Such being the facts and circumstances of the case, the question of 
récognition of the brotherhoods and unionizing the roads had been, 
on and prior to March 2d, eliminated from considération. Is it prob- 
able that the controlling spirits of the movement would hâve made, 
not only the self-condemnatory, but the unquestionably false, state- 
ments attributed to them by the afifidavits in question. I think not. 
It is not deemed necessary to analyze or specifically refer to any of 
the other afifidavits relied upon by complainant. They difïer in détail 
somewhat from that already considered, but in substance are quite like 
it, so that the same gênerai observations as hâve just been made are 
pertinent to them. 

Not only so, but each of the défendants charged with making the 
damaging admissions alluded to unevasively deny the same, and pré- 
sent affidavits of others corroborating in material respects their déniais. 
They not only deny the alleged statements, but afïirm again that which 
is found in their sworn answer, that the intention or purpose attributed 
to them by the afifiants never existed in fact, and does not now exist. 
Such being the case, the afRdavits in question are so far discredited 
as to be unsatisfactory and unreliable as a basis for the temporary re- 
lief now sought. 

It is argued that the two télégraphie dispatches sent on March 2, 
1903, by the défendants Hannahan and Lee, as grand masters of their 
respective brotherhoods, to O. D. Ashley, as chairman of the board of 
directors of the Wabash Railroad Company, and to George Gould, as 
président of the Missouri Pacific Railroad Company, contained subtle 
threats to boycott at least the Missouri Pacific Railroad, in the event 
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the demands of the workmen were not complied with. Thèse dis- 
patches (both being the same) are in the foUowing language : 

"On account of the refusai of Président Ramsey of the Wabash to meet 
the demands of the members of the Brotherljood of Railroad Trainmen and 
Brotherhood of Locomotive Flremen In the matter of working rules, and 
wages; we hereby notify you that nnless Mr. Ramsey recède from hls posi- 
tion by noon Tuesday March 3, thèse men will leave the service of the 
Company, In a body. We hâve only asked exactly the same rules and rates 
already granted by the other Gould Unes. You can reach us at Laclede 
Hôtel, this city." 

I fail to discern in the language of thèse dispatches any évidence of 
ulterior or sinister purpose. They appear to me to be the usual and 
ordinary attempt to appeal to ail available influence and power to ac- 
complish a desired purpose. In this connection it is observed that, in 
this last and final appeal to what was probably supposed by the défend- 
ants to be powers behind the throne, the défendants submitted no 
other claims or demands except those relating to "working rules and 
wages." 

Other facts and arguments hâve been urged upon the attention of the 
court by able counsel representing both sides of this controversy, ail 
of which hâve received careful considération by the court, but the 
principles already laid down, the observations made and conclusions 
reached, are not materially aflfected by them. They will therefore 
not be specifically adverted to. 

It results that this court should not interfère with the exercise of the 
right on the part of complainant's employés, who are members of the 
brotherhoods in question, of quitting the service of complainant in a 
body, by restraining the défendants, who are ofHcers of the brother- 
hood, from exercising the functions of their office prerequisite thereto, 
and that at the présent time there is no reason shown for an injunction 
restraining the défendants from interfering with Interstate commerce 
or the mail service of the United States. 

The categorical and unevasive déniai, both in sworn answer and 
separate affidavits, by each of the défendants, of any conspiracy, intent, 
or purpose like that charged in the bill of complaint, and the apparently 
candid and ingenuous avowal of no such intention or purpose in the 
future, together with the appeal made to the honorable record of the 
brotherhoods in question in connection with labor disturbances in 
the past and to their professed belief in accomplishing their purposes 
by peaceful and lawful means only, induce this court to believe, and 
confidently expect, that whatever measure may be adopted in the prés- 
ent emergency no coercive, violent, or other unlawful means will be 
resorted to by the défendants, or any one acting for them or under 
their direction, to accomplish their purposes. Nevertheless this court 
will be in session and retain jurisdiction of this cause, if desired, so that, 
in the event of any molestation of or interférence with interstate com- 
merce or the mail service, ail its lawful powers may be invoked to re- 
strain the same, with the confident assurance that they will be fear- 
lessly and efifectively exercised. 

I cannot conclude this opinion without expressing the sincère wish 
of the court that, if the parties are unable to adjust their différences by 
such mutual concessions as are necessary to that end, the ofïer made 
121 F.— 3T 
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in ,ôpen court .by, défendants' counsel to submit the questions in dispute 
to the board'Of arbitration provided for by the act of congress of i8^ 
will be speediïy accepted, and another instance of rational and intelH- 
gent adjustment of a business difïîculty be exhibited to an expectant 
public. 

The motion for a preliminary injunction is denied, and the ad intérim 
restrainirig order heretofore made is vacated. 



In re GOLDBBRG. 

0JstrIct Court, N. D. New York. March 18, 1903.) 
1. BANKBUtTCT— Propertt OF Bankbupt— Attachment IN State Court— Salk 

UNDBR ATTACHMENT— BONA FiDK PuBCHASBR. 

Bankn Act, § 67, subd. "f" (Act July 1, 1898, c. 541, 30 Stat. 565 [U. 
S. Comp. St. 1901, p. 3450]), déclares that ail attachments obtained 
agalnst an insolvent within four months prier to the filing of a pétition 
In bankruptcy against him shall be deemed vold if he is adjudged a 
bankrupt, arid the property aflfected by the attachment released tliere- 
from, provided that nothing shall impair the tltle, obtained by such 
attachment, of a bona fide purchaser for value, who shall hâve acquired 
the same without notice or reasonable cause for inqulry. After the fll- 
Ing of a pétition In bankruptcy, property of the bankrupt of a value 
exceeding $500, which had been attached before the pétition was filed. 
was sold to a son of the attachment plaintifC for $50. Hcld, that the 
purchaser was not bona fide a purchaser for value, without notice, with- 
in the provlso, and obtained no tltle. 

This is a motion on the part of Albert Levi for an order to vacate 
an injunction heretofore granted by this court, which restrains him 
and others from interfering with the property of said bankrupt, and 
especially from interfering with or dîsposing of certain property of 
said bankrupt sold by the sherift of Warrer county, N. Y., in certain 
attachment suits brought against said Goldberg, the bankrupt, by 
Jonathan Levi and Edward F. Cohn shortly before the bankruptcy 
proceedings were instituted, but which sale took place thereafter, 
and which attached goods were sold to said Albert Levi. 

Ashley & Williams, for the motion. 
Walter A. Chambers, opposed. 

RAY, District Judge. On or about July 19, 1902, Jonathan Levi 
and Edward F. Cohn commenced an action in the Suprême Court of 
the State of New York against said bankrupt, in which one or more 
warrants of attachment were issued, and by virtue of which the sherifï 
of Warren county seized certain property then in Goldberg's pos- 
session or under his control, and caused an inventory thereof to be 
made. ' The value of the property so attached was fixed by the ap- 
praisal at the sum of $1,548. The claim of the plaintifïs amounted to 
the sum of $335.33 and interest from July 10, 1902. August i, 1902, 
the county judge of Warren county authorized and directed the sale of 
a portion of said property, marked "Perishable," which was appraised 
at more than $500, and a sale thereof was made August 8, 1902. Au- 
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gust 7, 1902, a pétition in bankruptcy was filed against said Harry 
Daniel Goldberg, and a subpœna was issued, but he had fled the state ; 
and there was long delay in securing service of the subpœna and pro- 
curing an adjudication and the appointment of a trustée of the estate 
of the bankrupt. 

It is claimed, and for tlie purposes of this motion will not be ques- 
tioned, that notice of the sale was given as required by law. The fact 
remains, however, that the sale was attended by Albert L,evi, a son of 
one of the plaintifïs in such attachment suits, by the attorney for the 
plaintiffs therein, and by the ofïicer making the sale, only, and goods 
inventoried at more than $500, and which were worth that sum, were 
then and there ofïered for sale and struck oflf to said Albert Levi for 
the sum of $50. Under this alleged sale the purchaser undertook to 
take possession, and ordered the goods shipped. It is now asserted 
that prior to the filing of the pétition in bankruptcy, but within the 
four months preceding, however, the bankrupt had made a bill of sale 
of a portion of thèse goods to one MolHe White, and that this fact ac- 
counts for the small sum bid, and for which the goods sold. This 
vendee in the bill of sale had not taken possession of the goods, or of 
any part thereof, nor bas she ever asserted any claim or right thereto 
under such bill of sale, or, if she did, she shortly abandoned such goods 
and ail claim thereto. The évidence shows that it was fraudulent and 
void both in fact and under the provisions of the bankrupt law. There 
is some évidence showing collusion, by which the attendance of bidders 
at the sale was prevented, and some évidence tending to show that 
much of the property sold to Albert Levi was not perishable or of a 
perishable nature, and therefore the sale of such part was not author- 
ized by the ex parte order of the county judge. 

The Suprême Court, at Spécial Term, vacated this sale, but the Ap- 
pellate Division reversed the order and held (sec Levi v. Goldberg, 
76 App. Div. 210, 78 N. Y. Supp. 367) : 

"A junior attachment créditer Is not entitled to hâve a sale of a portion 
of the attaehed property set aside on the ground that the purchase priée was 
Inadéquate, where it appears that the remainder of the attaehed property is 
more than suflicient to satisfy the claims of both the senior and the junior 
attachment creditors. An order directing a resale of the property In question 
should not be granted by the Suprême Court of the state of New York after 
the tfnited States court, in bankruptcy proceedings against the debtor, has 
assumed jurisdietion over the debtor's property, and has issued an order re- 
straining ail parties from taking any further proceeding in the attachment 
action, and directing that ail things should remaln in statu que. The United 
States court should not be hampered by orders of a state court touching prop- 
erty over which it has assumed jurisdietion in proceedings In bankruptcy." 

And in the opinion said: 

"That portion of the order of the fédéral court restraining ail parties from 
taking any further proceedings in the attachment action, as well as the other 
provisions of the order providing that ail things shall remain in statu quo, 
seems to hâve been whoUy ignored. That the fédéral court, In tl^e pending 
proceedings in bankruptcy, has ample power to détermine ail matters before 
the court on the motion for a resale, cannot be doubted. The fédéral court 
should not be hampered with orders of a state court touching property over 
which it has assumed jurisdietion in proceedings in bankruptcy. The order 
appealed from was therefore, we think, improvidently granted, and should be 
set aside." 
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It is claimed on this motion that this court never had jurisdiction 
to grant the restraining order now sought to be vacated. If this 
be true, Levi should hâve appealed from the order to the Circuit 
Court of Appeals, where the order would undoubtedly hâve been 
reversed. The cases cited by the attorney for Albert Levi on this 
motion hâve no appHcation whatever. It has been decided by the 
Suprême Court of the United States that the fîHng of a pétition in 
bankruptcy is notice to ail the world of the pendency of the pro- 
ceeding; that same is, in efifect, an attachment and injunction. Muel- 
ler V. Nugent, 184 U. S. i, 14, 22 Sup. Ct. 269, 46 L. Ed. 405. There- 
fore the sherifif making the sale, the plaintififs in that action, and their 
attorneys, and the purchaser at the sale, had notice of the pendency 
of the bankruptcy proceeding. They knew that Goldberg was gone, 
and they knew that more than $500 worth of the bankrupt's property 
was offered for sale upon a judgment of less than $350, and they 
knew that this amount of property was struck olîf to a son of one of 
the plaintififs for the sum of $50, and it now $ppears that they knew 
some of the property was not perishable, and that its sale was not 
authorized. When that transaction cornes up in this court in an 
appropriate manner, it will be the duty of the court to set aside or 
ignore that pretended sale ; and it is the duty of the trustée in bank- 
ruptcy to proceed with ail diligence and avail himself of ail légal meas- 
ures to obtain possession of that property struck ofï to Levi, and re- 
duce it to money, and apply it, with other assets, to the payment of 
ail established claims. This court would be derelict in its duty, should 
it permit the appropriation by thèse attaching creditors, or by the pur- 
chaser at this pretended sale of this portion of the bankrupt's prop- 
erty, in the manner hère attempted. To sanction such a transaction 
in any manner would be to aid in defeating the bankruptcy law. 

The pétition having been fîled before this alleged sale took place, 
ail property cl the bankrupt was immediately made subject to the 
jurisdiction ol: the court in bankruptcy; and Levi now claims his 
title under and through the bankrupt, and not under or through the 
person to whom the bankrupt gave the bill of sale. Again, the lien 
of attachment was vacated, in point of fact, when the pétition in bank- 
ruptcy was filed, for, when the adjudication was made and the trus- 
tée appointed, the lien of the attachment fell, and the title to the 
property vested in the trustée, and the vesting of such title related 
back to the filing of the pétition. 

Subdivision "f," § 67, of the act of July i, 1898 (Act July i, 1898, 
c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]), provides as fol- 
lows: 

"That ail levies, Judgments, attachments, or other liens, obtained through 
légal proceedings agaînst a person who Is insolvent, at any time withln four 
montbs prlor to the flling of a pétition In bankruptcy against him, shall be 
deemed nuU and void In case he Is adjudged a bankrupt, and the property 
affeeied by the levy, Judgment, attachment, or other lien shall be deemed 
whoUy discharged and released from the same, and shall pass to the trustée 
as a part of the estate of. the bankrupt, unless the court shall, on due notice, 
order that the right under such levy, judgment, attachment, or other lien 
shall be preserved for the beneflt of the estate; and thereupon the same may 
pass to and shall be preserved by the trustée for the benefit of the estate 
as aforesaid. And the court may order such conveyance as shall be necessary 
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to carry the purposes of thls section into effect: provided, that nothiug herein 
contained shall hâve the effect to destroy or Impair the title obtained by such 
levy, judgment, attachment, or other lien, of a hona fide purchaser for value 
who shall hâve acquired the same without notice or reasonable cause for in- 
quiry." 

Levi is not within the proviso. He is neither a bona fade pur- 
chaser for value, nor did he acquire his pretended title "without notice 
or reasonable cause for inquiry." He had both notice and reason- 
able cause for inquiry, and, of course, knew he was purchasing a large 
and valuable amount of property at a grossly inadéquate considération. 

It is not necessary to cite the numerous cases holding that a sub- 
séquent adjudication in bankruptcy annuls ail attachment levies ob- 
tained within the four months prior to the filing of the pétition. See 
In re Kenney (D. C.) 97 Fed. 557, 558; In re Reichman (D. C.) 
91 Fed. 624; In re Fellerath (D. C.) 95 Fed. 121; In re Rome 
Planing Mill (D. C.) 96 Fed. 812 ; In re Vaughan (D. C.) 97 Fed. 
560 ; In re Higgins (D. C.) 97 Fed. 775 ; In re Burrus (D. C.) 97 Fed. 
926; Bear v. Chase, 40 C. C. A. 182, 99 Fed. 920-925. 

In effect, the filing of the pétition in bankruptcy, followed by ad- 
judication, which related back to the date of such filing, gave notice 
of the pendency of the proceeding to the sherifï, the plaintififs, and 
their attorney, and to this purchaser, and attached this property in 
question for the benefit of ail the creditors of the bankrupt, and en- 
joined the sherifï, his deputies, the plaintifïs and their attorney, and 
ail the world, from further proceeding in the state court in the at- 
tachment suits. Whoever proceeded thereunder thereafter did so 
at his péril. Mueller v. Nugent, 184 U. S. i, 14, 22 Sup. Ct. 269, 46 
L. Ed. 405. If the bankruptcy law is to be respected and enforced, 
it must be carefully and honestly administered according to both its 
letter and its spirit, when in harmony. The main intent and pur- 
pose of the law is to prevent préférences, except as specially given 
by the act itself, and one of the modes of obtaining a préférence espe- 
cially condemned is by means of attachment proceedings in the state 
court. No course of procédure would more surely defeat the law 
and bring it into disrepute than would the granting of an order va- 
cating this injunction, and the conséquent dissipation of the assets 
of the estate now particularly in question. 

In Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. 
Ed. 814, Abraham made a gênerai assignment October 29, 1898, 
to one Davidson, who made an inventory of the property, and forth- 
with took possession thereof. November 7, 1898, a pétition in bank- 
ruptcy was filed against Abraham, and December 12, 1898, he was 
duly adjudged a bankrupt. On or about November 17, 1898, abput 
10 days after the pétition in bankruptcy was filed, Davidson sold the 
goods assigned to him, at public auction, to Bernheimer, who paid 
$3,500 therefor, which was less than half the inventoried value. The 
following is the syllabus of fhat case: 

"A bankrupt, nine days before the filing of a pétition In banliruptcy against 
hlm, made a gênerai assignment for the benefit of his creditors, which was 
an act of banlîruptcy. After the fiUng of the pétition in bankruptcy, the as- 
signée sold the property. After the adjudication in bankruptcy, and before 
the appointment of a trustée, the petitioning creditors applied to the District 
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Court for an order to the marshal to tate possession of the property, alleging 
that this was necessary for the interest of the bankrupt's çreditors. The 
court ordered that the marshal take possession, and that notice be given to 
the purchaser to appear in ten days and propound bis claim to the property, 
or, failing to do so, be decreed to bave no right in it. The purchaser came 
in, and propounded a clalm, stating that he bought the property for cash in 
good faith of the assignée, submitted his clalm to the court, asked for such 
orders as might be necessary for his protection, and prayed that the çreditors 
be remitted to their claim against the assignée for the price, or the priée be 
ordered to be pald by the assignée Into court and paid over to the purchaser, 
who thereupon ofCered to rescind the purchase and waive ail further claim to 
the property. Held, that the purchaser had no title in the property superlor 
to the bankrupt's estate, and that the equities between him and the çreditors 
should be determlned by the District Court, bringing in the assignée if neces- 
sary." 

If the purchaser at that sale failed to gain title to the property 
superior to the estate of the bankrupt, it is difïicult to see how in 
the case at bar Levi gained any title superior or equal to that of 
the bankrupt's estate. Indeed, it is easy to see that Levi obtained no 
title whatever. Bryan v. Bernheimer, supra, is not cited as a case 
exactly in point, but it throws much light on the questions hère raised. 

The motion to vacate the injunction must be, and is, denied. 



In re OANNON. 

(District Court, D. South Carolina. March 12, 1903.) 

1. Bankrcptcy — Unrkcorded Mortgaqe — Phoceeds oï Mobtgaged Property 
— Distribution— -StjBSBQUENT Çreditors. 

The property of a bankrupt was covered by an unrecorded chattel 
mortgage, and on the sale of the property by the trustée the proceeds 
were insufflcient to pay the claims of çreditors of the bankrupt, who be- 
came such after the exécution of the mortgage. Code S. C. § 2456, pro- 
vides that mortgages shall be valid, so as to affect the rights of subsé- 
quent çreditors, only when recorded. Beld, that as the mortgage was 
vahd as against the çreditors of the bankrupt, who were such when the 
mortgage was giveh, but was Invalid as against ail subséquent çreditors, 
the fund arlsing from the property should be distributed among such sub- 
séquent çreditors, to the exclusion of both the antécédent çreditors and 
the mortgagee. 

In Bankruptcy. 

Willcox & WiUcox, for mortgagee. 

W. F. Clayton and W. H. Wells, for çreditors. 

BRAWLEY, District Judge. The court is asked to review the 
décision of the référée in a matter of law, upon the distribution of the 
fund in the hands of the trustée, arlsing from the proceeds of sale of 
the stock of goods of the above hamed bankrupt. 

After the adjudication in bankruptcy ,_ A. H. Douglass, in due course 
of proceeding for the administration of the bankrupt estate, set up 
a lien against the fund; çlaiming to hold a chattel mortgage upon 
the stock of merchandise. The validity of this mortgage was con- 
tested upon grounds not necessary now to be stated, and after due 
considération it was held that the mortgage was a valid lien, it having 
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been duly executed for a valuable considération, and not being ob- 
noxious to any objections under the bankrupt law, and that the trus- 
tée stood in the place of the bankrupt, and was affected with ail the 
claims, liens, and equities which would affect the debtor, and as be- 
tween the bankrupt and the mortgagee, and as to ail claims against 
the bankrupt arising prior to the exécution of the mortgage, it was 
a valid lien upon the fund ; but, inasmuch as the mortgage had not 
been recorded. the case went back to the référée, to ascertain whether 
there were any creditors subséquent to the date of the exécution of 
the mortgage, and it is now hère upon his report, which found that 
there were such subséquent creditors, and that the amount of the 
fund in the hands of the trustée is not sufïicient to pay such subsé- 
quent creditors in fuU. 

The question of the distribution of the fund was presented to the 
référée, and in his report he holds "that the entire fund should be 
divided pro rata among ail creditors whose claims hâve been allowed, 
and that the dividend set apart to the antécédent creditors should be 
applied to the payment of the mortgage debt, and the dividend set 
apart to the subséquent creditors should be applied pro rata to the 
payment of their claims"; and the appeal challenges the correctness 
of this conclusion. 

No direct authority upon the question at issue has been cited, and 
I hâve found none; and inasmuch as, after reflection, I hâve reached 
a conclusion differing from that of my first impression, and from the 
learned référée, whose opinion is always entiûed to weight, it may 
be well to state the reasons which hâve led to a resuit which seems 
to be in contravention of the fundamental principles of the bankrupt 
law, which is designed to secure an equal distribution of the bank- 
rupt's estate among ail the creditors. 

The question arises under the recording laws of South Carolina, 
which are now embodied in section 2456 of the Code, and provide as 
follows: 

"AU deeds of conveyance of lands • ♦ • ail mortgages or instruments 
in writing In the nature of a mortgage of any property, real or personal 

* * * delivered or executed on or after the first day of March In the 
year of our Lord one thousand eight hundred and nlnety-eight, shall be valid 
so as to afCeet from the time of such dellvery or exécution, the rights of 
subséquent creditors (whether lien creditors or simple contract creditors) 

* * • only when recorded withln forty days from the time of such de- 
llvery, In the office of the clerk of court of the county where the property 
affected thereby Is sltuated." 

The fund arises from the property mortgaged, and it has been al- 
ready decided that creditors antécédent to the mortgage cannot share 
in it, because as to them the mortgage is valid. It is said that the 
subséquent creditors are not entitled to take ail of this fund, because 
they hâve no spécifie lien upon it; that as to them the mortgage is 
a mère nullity; and that their right is to share in the fund only to 
the extent to which they would be entitled if the mortgage had never 
been executed. And such contention would seem to be reasonable, 
but that view fails to take account of the true status of the parties, 
for, the mortgage being valid as to ail creditors antécédent to its exé- 
cution, the only claimants to the fund are the mortgagee and the sub- 
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sequent crèditors. As between thèse two, then, vvhich has the hîgher 
right ? My conclusion is that by the terms of section 2456 the mort- 
gage is valid, so far as to affect thé rights of subséquent crèditors, 
only whèn recorded within 40 days from the time of its exécution, 
and, not having been recorded, it is invalid. 

The mischief which the recording laws are intended to prevent is 
the obtaining of crédit by reason of the ostensible ownership of prop- 
erty which in reality is covered by a secret lien, and the great object 
of ail such laws is to give notice — notice to purchasers and notice to 
crèditors who give crédit on the faith of property. The first act in 
South Carolina relatingito registry was passed October 8, 1698, and 
is entitled "An act to prevent deceits by double mortgages and con- 
veyances of lands, negi"oes and chattels" (2 St, at Large, p. 137), 
and the preamble is as follows : 

"Whereas the vT&nt or neglect of registrlng and recording of sales, convey- 
ances and mortgages o£ lands and jother goods and chattels hath encouragetî 
and given opportunlty to several knavlsh and nécessitons persons to make 
two or more sales, conveyances and mortgages of the same plantation, ne- 
groes and other chattels, the first sale, conveyance and mortgage being in 
force and not dlscharged to several persons or considérable sums of money 
more than the same is worth, whereby buyers of plantations and lenders 
of money upon second or after mortgages do often loose their money and 
are put to great charges in sults of law and otherwise, for remedy whereof" 
it was provided that the sale or mortgage first recorded should be adjudged 
the first sale, etc. 

The second act was that of March 8, 1785, relating to the record- 
ing of marriage deeds and contracts. Its preamble recited : 

"Whereas the practice prevailing In thls state of keeping marriage con- 
tracts and deeds In the hands of those interested thereln hath been often- 
times injurions to crèditors and others who hâve been induced to crédit and 
trust persons under the presumption of their belng possessed of an estate 
subject and liable to the payment of their just debts, for remedy whereof 
and to prevent such deceltful practices," etc. 4 St at Large, p. 656. 

Accordingly we find running ail through the décisions in this state 
allusions to the prime object of the recording laws, as set forth in 
the quaint words of thèse old preambles. 

In Steele v. Mansell, 6 Rich. Law, 453, Judge Wardlaw says : 

"The theory of registry acts is not that an unregistered deed is a fraud. 
(for, if it la fraudulent, it is, whether registered or not, void as to the per- 
sons defrauded by it), but that publicity Is likely to prevent frauds; and 
therefore a neglect of the mode provided to give publicity Is punished by 
conferring superior rights upon those who are most likely to sufEer by con- 
cealment." 

Chancellor Inglis, in McKnight v. Gordon, 13 Rich. Eq. 235, 94 
Am. Dec. 164, says: 

"The mischief, for the suppression of which recording laws hâve bee'n 
contrived, conslsts In the fraud which 'knavlsh and necessitous persons' prac- 
tice, in selling or mortgaging their lands or chattels for money or other 
valuable considération, and, after they hâve thus divested theniselves of ail 
lawful power of disposition, availing themselves of the possession, or other 
apparent ownership, continued or acquired by them, to obtain, by a second 
sale or mortgage, oi: other equally unwarrantablc use of the same property, 
money, or other value, from those who deal with them In ignorance of the 
former transaction, and of their conséquent want or defect of tltle, and take 
either nothing whatever, or, at least, not wbat they bargained or were in- 
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duced to look for by their deallng, but, on the contrary, in the language 
of the old statutes, 'do often lose their money and are put to great charges 
in suits of law and otherwise.' The language of the statutes eyerywhere, 
and especially in their preambles, sufflciently évince thls. » * * 

"To the consummation of the knavery in fact or in law, as the case may 
be. the silent mortgagee, who fails to put his mortgage upon the public rec- 
ords, eontributes equally in the two cases. No doubt, the actual harm will 
be, and often Is, the resuit of mère neglect, without 'knavlsh' purpose on 
the part of any one concerned, as may be well believed to be the case in the 
présent instance. But the law can only frame gênerai rules, having respect 
to external acts, badges, and results. It would be vain, in administering 
thèse, to undertake explorlng the secret motives of parties for a test of theîr 
application." 

In McCorkle v. Montgomery, Il Rich. Eq- 132, Chancellor Dun- 
kin says: 

"Upon thls subject the language of Chief Justice Marshall in Bayley v. 
Greenleaf, 7 Wheat. 46, 5 L. Ed. 393, is Instructive. To the world, says he, 
the vendee appears to hold the property divested of any trust whatever, and 
crédit is given him in confidence that the property is his own in equity as 
well as law. The vendor, relying upon thls lien, ought to reduce it to a 
mortgage, so as to glve notice of it to the world. If he does net, he is in 
some degree accessory to the fraud committed on the public by an act which 
exhibits the vendee as the complète owner of the property on which he clalms 
a secret lien. It would seem inconsistent with the principles of equity and 
with the gênerai spirit of our laws that such a lien should be set up in a 
court of chancery to the exclusion of bona flde creditors." 

Chancellor Carroll, in the circuit décision reported in Williams v. 
Beard, i S. C. 313, says:, 

"The plain purpose of the act of 18i3 [which was an act to amend the 
law in relation to registry] was to guard agalnst loss and injury to subsé- 
quent creditors and purchasers from their dealing with the mortgagor under 
the delusion that he retained the absolute and unincumbered ownership of 
the property mortgaged." 

To the same gênerai effect are the décisions of the Suprême Court 
of the United States. An excerpt from the opinion of Chief Justice 
Marshall in Bayley v. Greenleaf has been already cited as quoted by 
Chancellor Dunkin. The concluding words of that opinion are as 
follows : 

"In the United States the claims of creditors stand on high ground. There 
is not. perhaps, a state in the Union, the laws of which do not make ail 
conveyances not recorded and ail secret trusts void as to creditors, as well 
as subséquent purchasers without notice. To support the secret lien of a 
vendor agalnst a créditer who is a mortgagee would be to counteract the 
spirit of thèse laws." 

In Judson v. Corcoran, 17 How. 615, 15 L- Ed. 331, the court, re- 
ferring to the négligence of the appellant in not presenting an assign- 
ment of a claim to the state department, as required by law, upheld 
the claim of a subséquent assignée, saying: 

"The assignment was held up and operated as a latent and lurking trans- 
action, calculated to circumvent subséquent assignées; and such would be 
its effect on Corcoran, were a priority accorded to it by our decree." 

In Stewart v. Platt, ici U. S. 731, 25 L,. Ed. 816, which was a 
controversy between the assignée in bankruptcy of the mortgagor, 
exécution creditors, and the mortgagee touching the application of 
the fund in court, derived from the sale of personal property covered 
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by a mortgage not filed in acçordance, yvith the laws of New York, 
the court, held that a chattel mortgàge not filed as required by the 
provisions of the statute was void as to creditors and subséquent pur- 
chasers in good faith, and quotes with approval the Circuit Justice, 
who said that the statutè had "imposed a rigid and unbending condi- 
tion, to wit, a; filing in the place where the mortgagors actually réside, 
as a preliminary to the validity of the mortgage. Whether this con- 
dition is wise or not — whether convenient or difficult of performance — 
is not for the courts to say. The statute exacts it, and the courts 
must see that it is perfbrmed." In many of the states the retaining 
of possession of personal chattels by the mortgagor, whether the 
mortgage is recorded or not, is considered prima fâcie a badge of 
fraud, but that is not the rule in South Carolina. The mortgage is 
good between the parties to it, althôugh it does not conform to the 
requirements of the statute relating to the recording of it, and the 
omission only renders it void as to subséquent creditors. Certain ex- 
pressions in the opinion in King v. Fraser, 23 S. C. 543, give support 
to the contrary view. That décision was a surprise to the profession, 
which generally regarded the dissenting opinion of the late Chief 
Justice, who agreed with the view of the very able Circuit Judge, who 
confirmed the learned and elaborate report of the master, as pre- 
senting the better view; and the amendment to the recording laws 
adopted in 1898 makes, our registrg-tion law conform to the views ex- 
pressed in the dissenting opinion, and, as the case now before the 
court arpse sjibsequent to said amendment, it is not considered that 
the doctrines announced in King v. Fraser are of any binding author- 
ity. 

The possession of property which can be looked to for the pay- 
ment of debts is a large élément of crédit, and goods are sold and 
money loaned to those who apparently hâve the means of paying, 
and the registry laws are intended to give to creditors the means 
of knowing whether there are any incumbrances upon property which 
is apparently subject to their debts, and persons who fail, purposeh 
or carelessly, to record their liens, and thereby lead others to give 
crédit because of the ostensible means of paying, cannot be heard 
to complain if they sufïer pains and penalties which follow their in- 
tentional concealment or négligence. 

The error Ij'ihg at the basé, of the referee's report is in the view that 
subséquent creditors not having earned any priority by superior dil- 
igence, or having any spécifie lien upon the fund, the mortgage, as 
to them, is to be considered as nonexistent, and therefore they are 
entitled only to such a pro rata share of the fund as they would 
hâve received if ail the creditors had participated in it. But as 
already stated, the mortgage, in so far as it afifects the mortgagor and 
the antécédent creditors, is a valid mortgage; and it would follow 
that if there were no subséquent, creditors the mortgagee would be 
entitled to thé whçle fund, the antécédent creditors not being en- 
titled to share in it at ail, and, in holding that the mortgagee is en- 
titled to take such part of the fund as would be distributable among 
the antécédent creditors, it could only be by virtue of some right of 
subrogation, but there can be no subrogation to rights which do not 
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exist ; and, as already held, ail daims of the antécédent creditors arc 
extinguished by the mortgage, and, as between the mortgagee and the 
subséquent creditors, the rights of the latter must prevail. 

It follows that the report of the référée must be set aside, and 
the fund distributed in accordance with this opinion, and it is so or- 
dered. 



LAND TITLE & TRUST CO. v. ASPHALT CX). OF AMERICA. 

(Circuit Court, D. New Jersey. August 26, 1902.) 

1. Corporations— FoEECiiOSDKB Suit— Parties. 

In a suit by the trustée thereln to foreelose a corporate mortgage, the 
court is net autliorizecl to permit a bondliolder to intervene and be made 
a party complainant merely for the purpose of litigating questions with 
a voluntary committee of bondholders formed for the purpose of reor- 
ganizing the corporation, since neither such committee nor its memljers 
are parties to the suit, nor has the court any power to malte them parties 
for the purpose of controlling their action as a committee or as indi- 
viduals in respect to such reorganization. 

8. SaMB— VOLUNTAHY SbTTLEMENT BY MaJORITT OF BOKDHOLDERS— RiGHTS OF 
MlNORITT. 

The fact that a majority of the bondholders of a corporation, through 
a voluntary committee, may compromise and settle their claims pending 
a suit for the winding up of a corporation or to foreelose the mortgage, 
does not préjudice the rights of the mlnority, who do not assent to such 
eettlement, nor prevent the court, through its recelvers, from enforclng 
for their beneflt any rights whlch the corporation may hâve against de- 
linquent stockholders or Its promoters and dlrectors. 
S. Samb— Reckivers— SuiTs TO Enforck Liabilitï of Officers and Promo- 
ters. 

A court whlch has appointed receivers for a corporation as an Insolvent 
wiU not direct them to bring suits to ascertain and enforce the liability 
of promoters, officers, and directors of the corporation for the benefit of 
creditors untii its visible assets hâve been liquidated and the fact and 
amount of deficiency is ascertained. 

In Equity. On pétition of William C. Bullitt to be allowed to in- 
tervene and become a party complainant. 

John Douglass Brown, for the motion. 

Charles L. Corbin, Joseph S. Auerbach, and Charles C. Deming, op- 
posed. 

KIRKPATRICK, District Judge. This pétition was presented to 
me by Mr. Brown some days ago, and he asked me then to make an 
ex parte order, which I declined to do. I went over with Mr. Brown, 
in a hurried way, perhaps, the prayers of the bill, and I stated to him, 
then, the objections I had to granting the pétition. They are the 
same as those which I entertain to-day; and while I hâve been very 
much interested in ail that Mr. Brown has said, and I do not at this 
time want to dissent from any of the propositions which he has ad- 
vanced with regard to the liability of promoters and stockholders, 
yet, at the same time, in the considération of this pétition, I am obli- 
gée! to look to the prayers of the pétition to ascertain whether it is 
possible or proper that the relief he asks should be granted. 

His fîrst prayer is that he be allowed to intervene in this cause, and 
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to become a party complainant therein, and to hâve separate notice 
of ail motions, proceedings, and orders, etc. And the reason he gives 
for asking to be permitted to intervene is that the Biddle committee 
is the real party complainant in this suit. I cannot assent to that 
proposition. The parties to this suit are the Land Title & Trust 
Company, complainant, and the Asphalt Company of America, de- 
fendant. Nothing that has been done or left undone by the Biddle 
committee, of whom I hâve no knowledge whatsoever except as I 
hâve gleaned from the newspapers, and the information contained 
in the paper annexed to this pétition, can afford any ground for the 
intervention df anybody as a party complainant. That Mr. Biddle. 
individually, or as chairman of some committee which was organized 
voluntarily, as was stated in a former pétition in this cause, to reor- 
ganize the afifairs of this company, filed an afîîdavit saying that, in his 
opinion, representing a majority of the certificate holders, Messrs. 
Tatnall and Mack would make capable receivers, did not in any way 
make him a party to the suit; and, while it may be true, and prob- 
ably is, that, under some iagreement — this agreement that has been 
quoted — a majority of the certificate holders had a right to demand 
that suit should be brought by the Land Title & Trust Company, it 
does not appear that they ever made any such demand, or took action 
in any way, except to recommend to the court the appointment of the 
receivers, or that they had taken any part in this litigation. 

I do not know that this court has any authority to make the Biddle 
committee a party complainant to this litigation without its consent. 
If they should lose this suit, or anything should be done contrary to 
what they might set up, they might be mulcted in costs ; and the court 
has no right to put them in a position where they would be compell- 
ed to pay costs without their consent. The Biddle committee certain- 
ly cannot be made a party défendant to this suit, because they, or Mr. 
Biddle, at least, résides in the city of Philadelphia, and the only 
ground upon which this court acquires jurisdiction in this case is 
diversity of citizenship ; and if it should be that while the défendant, 
the Asphalt Company of America, is a résident of New Jersey, the 
complainant being a résident of Pennsylvania, Mr. Biddle, who is a 
résident of Pennsylvania, should be joined as a party défendant, it 
would be very questionable whether this court had jurisdiction. At 
any rate, I am of opinion that the Biddle committee is not connected 
in any way with this suit ; that nothing that they hâve done or failed 
to do would justify an order permitting this petitioner to intervene. 

Now, the second prayer of the bill is that Mr. Biddle and his com- 
mittee be required to answer, but not under oath, and show cause, if 
any they hâve, why any plan of reorganization of the National Asphalt 
Company should not be postponed until an opportunity has been giv- 
en the receivers of this court thoroughly to investigate the afifairs of 
that company, and to ascertain the rights of holders of the collatéral 
certificates of the Asphalt Company of America to take steps to en- 
force such rights by. appropriate proceedings, if such proceedings shall 
seem proper, against the promoters, directors, ofïicers, trustées, and 
past and présent stockholders of the Asphalt Company of America 
and the National Asphalt Company. 
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Now, as I hâve said before, if the Biddle committee are not parties 
to this suit, as I hâve held they are not, I hâve no right to make an 
order restraining them from doing anything they please. As I un- 
derstand it, the Biddle committee is a self-constituted committee; 
they hâve called on the certificate holders to deposit their certificates 
with the committee, and, having a majority of the certificates, they 
propose to make a settlement of ail thèse claims in behalf of anybody 
who will file his certificate with them ; they propose to make a settle- 
ment with ail thèse people. Now, if anybody chooses to deposit his 
securities with the Biddle committee, and permits the Biddle commit- 
tee to make a settlement of his claims as against either the promoters 
or subscribers of the stock of this Asphalt Company of America, the 
court thinks that it ought not to interfère. A settlement that is made 
between parties themselves is always more satisfactory than a settle- 
ment made by the court, and it is a voluntary matter, and I think that 
an opportunity ought to be given to ail who are. willing to compromise 
their claims against anybody they think they hâve a claim against — an 
opportunity ought to be given them to do so. 

Of course, Mr. Brown has made a very forcible argument in regard 
to the liability of subscribers to this stock, and the liability of direct- 
ors and promoters to thèse companies, and has endeavored to show 
— has quoted authorities, very much in point, wliich tend to show — 
the liability of thèse people on the lines which he has laid out. Of 
course, the court does not want at this time to pass upon the liability 
of subscribers to the stock, or of promoters of the company. If 
such liability exists, why, it would seem to me that it is at least doubt- 
ful if the parties who are liable in that way would be relieved of their 
liability by any voluntary settlement which other certificate holders 
might choose to make. 

The third prayer is for a restraining order on the Land Title & 
Trust Company and the directors of the Asphalt Company of Amer- 
ica and of the National Asphalt Company, the majority, or the repré- 
sentatives of the majority, of the certificates, from selling or convert- 
ing any of the securities of the Asphalt Company of America until 
the rights of the parties hâve been ascertained. As I said during 
the course of the argument, the appointment of receivers was to pré- 
serve, for the benefit of the certificate holders, thèse very assets, and 
it was considered that those rights would be best preserved by keep- 
ing them intact and keeping the côncern a going concern, and that 
was the view that was presented to the court by the Land Title & 
Trust Company, and also by the défendant, the Asphalt Company 
of America; and under those circumstances I do not think there is 
any danger that the parties to this suit, having come into court and 
asked that receivers be appointed to take charge of this property in 
order to préserve it for the benefit of the shareholders, would under- 
take, without the consent of the receivers, and without the consent 
of the court, to make any disposition of the assets. 

The fourth prayer is that the Land Title & Trust Company be or- 
dered to file a list of the names and addresses of the registered hold- 
ers of the collatéral gold certificates of the Asphalt Company of 
America, issued by it under the agreement of July 15, 1899. I do not 
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know what advantage that would be to anybody; it bas not been 
touched uponiiu the argument, and I do not know the object of the 
prayer. At any iiate, it is so immaterial that it need not be discussed. 

The fifth prayer asks that the receivers be directed to bring thèse 
suits to ascertain the hability of the promoters, directors, officers, 
trustées, etc., of the Asphalt Company of America and the National 
Asphalt Company by appropriate litigation. As to that, as I hâve 
said several times before, I do not think that this litigation can be 
closed or thèse receivers discharged until a settlement has been made 
of ail the assets of the concern. If, as I hâve intimated, a settlement 
should be made by the Biddle committee, representing a large portion 
of thèse assets, the court will not interfère with it; on the contrary, 
opportunity will be given them to make such a settlement. If Mr. 
Bullitt and those who are associated with him are not satisfied with 
that settlement, and come into court and represent that there are still 
thèse uncollected assets, the court would be willing that an oppor- 
tunity be given them, in the name of the receivers, to prosecute those 
suits and ascertain those liabilities. A suit for unpaid subscriptions 
to stock, as I understand the law in New Jersey, could not be success- 
fuîly maintained against the subscribers until ail of the visible as- 
sets had been liquidated; and the reason of that, as I recoUect, is 
that the subscribers are only liable for such deficiency as may exist 
to meet the payment of ail of the liabilities of the company, and, un- 
til the measure of that liability is ascertained, no suit could be suc- 
cessfully prosecuted and no judgment could be rendered ; and there- 
fore it would seem to me that, under those circumstances, it would be 
useless at this time to direct the receivers to proceed with any suits 
looking to the collection of a deficiency, which deficiency is as yet 
uncertain and unascertained. 

I cannot see that the interests of this petitioner will be in any way 
jeopardized by the refusai of the court to permit him to intervene in 
this suit. The receivers are perfectly compétent to manage the busi- 
ness, and if the efforts of the Biddle committee should be successful, 
and any large majority of certificate holders are willing to com- 
promise their claims on a basis which they consider entirely satis- 
factory to themselves, the rights of this petitioner, if he did not assent, 
would still be preserved. 

For thèse reasons, I décline to entertain the pétition to make Mr. 
Bullitt a party to this suit. 



VANDEEBILT et al. v. EIDMAN. 

(Clrcnlt Oourt, S. D. New Tork. January 15, 1903.) 

Internai. Revenue — War Revenue Act— Legact Tax. 

Section 29 of the war revenue act of 1898 (Act June 13, 1898, c. 448, 
30 Stat. 464 [U. 8. Comp. St. 1901, p. 2307]) provides that "any person 
or persons havlng in charge or trust, as administrators, executors or trus- 
tées, any legacies or distributive sliares arising from personal property 
• * • passing after the passage of this act from any person possessed 
of such property, either by will or by the Intestate laws, * * * to any 
person or persons * * * in trust or otherwise shall be and bereby 
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are made subject to a duty or tax. • • ♦" Eeld, that where a tes- 
tator left his residuary estate to his executors in trust for the beneflt of a 
son, who was to receive the income, and the principal on reaching a cer- 
tain âge, with a proviso that in case of his death before reaching that 
âge the property should go to other lineal descendants of the testator, 
the tax became iixed on the passing of the property to the executors as 
trustées, as a single bequest primarily for the benefit of the son, it being 
immaterial under the terms of the statute, where or to whom it should 
ultimately pass from their hands, ail the beneficiaries named being in the 
same class, for the purpose of fixing the rate of tax. 

At Law. Action to recover legacy taxes paid under the war reve- 
nue act of 1898 (Act June 13, 1898, c. 448, 30 Stat. 448 [U. S. Comp. 
St. 1901, p. 2284]). 

Henry B. Anderson, for plaintififs. 

Charles D. Baker, Asst. U. S. Atty., for défendant. 

WHEELER, District Judge. The war revenue act of June 13, 
1898 (30 Stat. 448), provides (section 29, c. 448, 30 Stat. 464, 2 U. S 
Comp. St. p. 2307) : 

"That any persou or persons having in charge or trust, as administrators, 
executors or trustées, any legacies or distributive shares arising from Per- 
sonal property, where the whole amount of such Personal property, as afore- 
said, shall exceed the sum of ten thousand dollars in actual value, passing 
after the passage of this act from any person possessed of such property, 
either by will or by the intestate laws of any state or territory, or any Per- 
sonal property or interest therein transferred by deed, grant, bargain, sale 
or gift made or intended to take effect, in possession or enjoyment after the 
death of the grantor or bargainer to any person or persons, or to any body 
or bodies, politic or corporate, in trust or otherwise, shall be and hereby are, 
made subject to a duty or tax to be paid to the United States, as foUows 
that is to say: "Where the whole amount of said Personal property shall ex- 
ceed in value ten thousand and shall not exceed in value the sum of twenty- 
five thousand dollars the tax shall be: First. Where the person or persons 
entitled to any bénéficiai interest in such property shall be the lineal issue, 
lineal ancestor, brother or sister to the person who died possessed of such 
property as aforesaid at the rate of seventy-five cents for each and every 
hundred dollars of the clear value of such interest in such property," 

• — ^And a successively increasing rate where the beneficiaries are more 
remote relatives, and the amount or value exceeds the sum of $25,000, 
or successively increasing fixed sums. 

The plaintififs' testator, Cornélius Vanderbilt, died September 12, 
1899, leaving a will containing this clause : 

"Seventeenth. Ail the rest, residue and remainder of ail the property and 
estate, real, personal and mixed, of every description, and wheresoever sit- 
uated, of which I may die seized or possessed, or to which I niay be entitled 
at the time of my decease, including ail lapsed legacies and the principal of 
any annuities which may terminate and any part of my estate which may 
not hâve been effectually devised or bequeathed or from any other source, 
I give, devise and bequeath to my executors, hereinafter named, and the 
survivors and survivor of them, in trust, to hold said estate and invest and 
reinvest the same and to collect the rents, issues, income and profits there- 
from for the use of my son, Alfred G., and to apply so much of said net 
Income as may be in their judgment advisable, to his support, maintenance 
and éducation, and for the eare and maintenance of his property during his 
minority, and to accumulate any surplus Income, such accumulations to be 
paid to him when be arrives at the âge of twenty-one years, and thereafter 
to pay tbe net Income of said estate to hlm as receiver until he arrives 
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at the âge of thirty years, when he shall be put in full possession of one- 
half ot the portion of said estate to be set apart for that purpose by my 
execntort and tlie survivors of tliem. And upon furtlier trust tliereafter to 
pay to my sald son, Alfred G., the Income from the baiance remaining of 
sald estate until he shail arrive at the âge of thirty-five years, when lie 
shail be put in possession of the balance of said trust estate, and the said 
trustées shall be dlscharged from any and ail liabillty and responsibillty in 
respect thereof. If my son Alfred G. should die before attainlng the âge of 
thirty-five years, leaving issue, such portion of the estate as shall not then 
hâve corne into his possession shall be divided by my executors into as mauy 
equal shares as he may leave children survivlng, and one share shall be 
held by my executors to the use of each child or children until he or she 
shall attain the âge of twenty-one years, when it shall be paid to such 
child; but if he shall die without child or children, or if none of his children 
shall attain majority, then It is my will that my son Reginald G., shall in 
ail respects, as to said residuary estate, stand in the place and stead of his 
brother Alfred G., and that if Alfred «hall die without issue before he attains 
the âge of thirty years, then Reginald G. shall receive the income from said 
estate until he attains the âge of thirty years, when he shall be put in pos- 
session of one-half the residuary estate, and thereafter Reginald C. shall 
receive the net income of the remaining one-half of my estate, and on arriv- 
ing at the âge of thirty-five years he shall be put in possession of the whole 
of said estate, and my said executors shall hold said estate upon such trust, 
and I give and devise the same accordlngly. If Alfred G. and Reginald C. 
shall both die before being put into possession of said estate, and without 
issue, I give whatever then remains of my residuary estate to my daughters, 
Gertrude and Gladys Moore, share and share alike; and if elther of my 
said daughters be then dead leaving Issue, her issue to take his or her 
mother's share, per stlrpés and not per capita: and in default of issue, the 
survivor shall take the principal," 

— And ail the children named in this clause surviving him. 

The défendant was and is the collecter of internai revenue for this 
district, and as such exacted from the plaintifïs $311,681.36 as a tax 
on account of this legacy. This suit is brought to recover back this 
assessment, and the complaint allèges : 

"(9) That In order to support the said assessment of the tax the govern- 
ment did, as appeared in the proceedlngs before the United States commis- 
sioner and the collector of internai revenue, wrongfully and improperly clairai 
and rule that, although Alfred G. Vanderbiit then had merely a contingent 
interest in the principal of sald residue dépendent upon his attainlng the agfr 
of thirty years as to one-half and thirty-five years as to the other, yet because 
he is the beneflciary of the income therefrom in the Interval, and inasmuch 
as he had at his then âge an expectancy of llfe as shown by the mortallty 
tables until the time when he would acquire a vested and indefeasible in- 
terest in the principal of said residue, it was to be assumed as a matter of 
fact that he would live until such time and ultimately receive such residue, 
and that in conséquence there was, for the purposes of taxation, a merger 
of such Interests, and he had a présent vested interest In the entire residue 
which was subject to a présent tax, under the provisions of the war revenue 
act." 

The défendant has demurred. 

The principal ground for claiming badc the money seems to be that 
thèse are several contingent legacies for the respective beneficiaries 
which could only be taxcd at their actual value when and as they 
•Should beconie absolutely vested. This is, however, one hequest, and 
one only, of this residue to the executors in trust, primarily for the 
benefit o^f the son Alfred G., although by the happening of events it may 
reach others of the relatives of the testator. If it should they are aîL 
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included in the same class with this son, in the clause quoted of sec- 
tion 29 of the act under which the tax was assessed, and the rate would 
be the same. The capacities of the executors as such and as trustées 
for the beneficiaries, although vested in the same persons, were as sepa- 
rate and distinct for the purpose of taking and passing the property 
as executors, and holding it as trustées for the beneficiaries, as if they 
had been respectively several persons. Carey v. Roosevelt, 43 C. C. 
A. 320, 102 Fed. 569. It would pass absolutely from the executors 
in their capacity as such to the executors as trustées for the bene- 
ficiaries, and no part of it would ever go back to the executors as 
such or to the estate. The act charges "legacies or distributive shares" 
■'passing" "from any person possessed of such property," "by will," 
"to any person or persons," "in trust or otherwise." This property 
passed from the testator, by this clause of this will, through the plain- 
tiffs, as executors, to themselves as trustées, to hold, "in trust," for 
the beneficiaries. In so passing from the testator by will to the per- 
sons who became executors as trustées after the death of the testator 
as grantor, it precisely fulfilled the words of the statute laying the tax. 
The assessment is not laid upon the beneficiaries personally, but upon 
the property ; and not upon that as it reaches them, but in cases like 
this as it goes to the trustées for them. Knowlton v. Moore, 178 
U. S. 41, 20 Sup. Ct. 747, 44 L. Ed. 969. 

The complaint does not show the amount of this bequest, nor how 
much the tax assessed upon it as a single bequest in this manner 
would be, and consequently not in figures whether it would be less 
than the $311,681.36 coUected; but quite obviously, by estimate, it 
would not be less than that, and so it does not appear from the com- 
plaint that any sum too large was assessed and collected by adopting 
the manner set forth. 

In this view the complaint fails to show any cause of action, and 
cannot be upheld. Demurrer sustained. 



THE BEECHDBNB. 
(District Court, D. Maryland. January 6, 1899.) 

Shipping — LiABiLiTY OF Ship— Injury op Stevedobe. 

A shlp Is not liable for an Injury to a stevedore's employé -whlle helping 
to discharge cargo from the hold, caused by the sUdlng down upon him 
of bags of sugar piled next to the cargo which was belng taken out, 
where the only négligence shown or charged was that one of the bags 
of sugar had been laid athwart shlps, instead of fore and aft, by the 
stevedores who had loaded it. which might hâve caused the pile to fali, 
which fact was not shown to hâve been known to any of the ship's 
offlcers. 

Samk — Imphopbb Stowage. 

The duty of guardlng or warnlng the men engaged in dlscharglng a 
ship agalnst danger caused by improper stowage, in matters of détail, is 
that of the contracting stevedores, rather than of the offlcers of the ship. 

In Admiralty. Action by a stevedore for a personal injury. 
John A. Toomey and Robert H. Smith, for libelant. 
Convers & Kirlin and George Whitefield Betts, Jr., for respondent. 
121 F.— 38 
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MORRIS, District Judge (orally), Tlie case for the.Iibelant is 
that he was employed by a firm of stevedores to assist in discharging 
a shipment of cément which had arrived at Philadelphia from Ham- 
burg on the steamship Beechdene. The cernent was stowed under 
hatch No. 4, and extended across the ship; being placed against the 
bulkhead forward, and next to a shipment of sugar in bags aft, and 
sepârated from the sugar by dunnage of boards. The gang of steve- 
dores started to take out the cernent about 2 o'clock, and, working 
rapidly, had discharged nearly to the bottom tiers by 6 o'clock, when 
the accident occurred. The removal of the cément left a vacant space 
across the ship about 20 feet in depth between the bulkhead for- 
ward and the perpendicular tiers of bags of sugar aft. Unexpectedly 
to the stevedores who were working on the bottom of this opening, 
and without warning, the bags of sugar on the port side suddenly 
slid forward and down on the Hbelant, and injured him. The negU- 
gence charged against the ship is that the cargo of sugar was not 
safely stowed, and secured so as to prevent it from falling when the 
cément was removed. 

In this case, as in ail like cases in which the Hbelant seeks to re- 
cover for injuries sustained while in the employment of the ship, the 
burden lies upon him to show the neglect of some positive duty which 
was owing to him by the shipownerS from whom he seeks to recover. 

It is to be noticed in this case, in the first place, that the négli- 
gence alleged is négligence in stowing the cargo, by reason whereof 
the libelant, who was employed in discharging the cargo, met with 
this lamentable injury. Cargo is stowed with référence to its safe 
carriage, and the necessity to make it safe for that purpose is the 
controlling considération, and not the safety of those who imay be 
employed at the end of the voyage to discharge it. Who are the 
persons most familiar and experienced in the dangers which attend 
the business of unloading cârgôes? Obviously, the stevedores, and 
not the officers of the ship. It is true that, if the officers of a ship 
direct a certain thing to be donc in a certain way, they are held re- 
sponsible if they negHgently send the person employed by the ship 
into a place of danger, the danger of which could be obviated by 
reasonable care on the part of the officers of the ship. But this 
does not seem to be such a case. ,The unloading of the cément was 
delegated to professional stevedores. The officers lof the ship did 
nôthing in the way of directing them as to how the cément was to be 
taken out, or as to what précaution should be obseryed to protect those 
doing it from injury. The stevedores are presUmed to know how to 
do it, and what are the reasonable précautions which must be taken 
to make it safe to pursue their occupation. i 

I throw out entirely, in the considération of this case, the testi- 
mony of the master with regard to the spécial warning which he tes- 
tifies that he gave to the gang gf stevedores who were at work where 
this accident happened ; warning them that the cément, while being 
hoisted out, was striking against the upper tiers of bags of sugar, 
injuring the bags and loosening them. I throw that out, becàuse, 
as has been suggested, the testimony of the captain was taken a good 
while after the occurrence. It is obvious that he had not then very 
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distinct recollection of thèse matters, and I would not base a judg- 
raent in this case on the accuracy of his recollection; not intending 
to impute conscious misstatement to him. I rest my conclusion upon 
the statements of the stevedores themselves. They were discharging 
the cément in the manner they thought proper. It would seem that 
the only possible ground upon which any liability could be imputed 
to the ship is that there was a danger which thèse men at work there 
could not see, and which resulted from an improper stowage of the 
cargo, viz., in this : that there was one bag, out of a very great num- 
ber, which was laid athwart ships, instead of fore and aft. 

With regard to this alleged fault in stowage, two things suggest 
themselves to my mind : One is whether in fact it was this bag stowed 
athwart ships which caused this accident. I think that matter is left 
in great uncertainty by the testimony for the plaintiff. If that is to 
be the ground of judgment against the ship, it ought to be proved to 
the satisfaction of the court; and, at most, it seems to me it was 
only a suspicion which is raised that it may possibly hâve been the 
cause of this falling down of the tiers. Nobody saw this bag moved, 
and the upper tiers thereupon slide down and overwhelm this man. 
Upon rescuing him from under the falling bags, it is testified by some 
of thèse witnesses that they discovered there a bag which was placed 
athwart ships, and not fore and aft ; and some of them say they hâve 
concluded — not from anything definite with regard to its position, but 
from the idea that there is danger in piling up a tier with one bag 
so placed — that it may hâve been this bag which caused the accident. 
But at most, the resuit, to my mind, is that it is not proved, but that 
there is suggested a mère possibihty that it may hâve been the pla- 
cing of that bag which caused the upper tiers of bags to come down. 

The other point on which I am not clear is whether, in the stowage 
of a cargo of that kind, the placing of a bag of sugar athwart ships 
would be such an act of négligence that the shipowners could be held 
liable for the conséquences of it. It might possibly be said to be an 
act of unskillfulness in the stevedore who placed the cargo aboard in 
Hamburg, but it is not reasonable to exact that the ofïïcers of the ship 
shall superintend the lading to the extent that they could be able to 
guaranty to any one that comes to work on board in discharging the 
cargo that there is not a single bag of sugar which was placed a-burton, 
as it is called. That is a matter of détail in loading which is left to 
the stevedore, and it seems to me to be carrying the doctrine of the 
answerability of owners to those who come aboard the ship to an ex- 
trême to say that because of an act donc in Hamburg by stevedores, 
such as the misplacing of a single bag in the bottom of the ship, there- 
fore the owners of the ship are liable to persons who come aboard to 
work in getting out the cargo for injury resulting from that misplaced 
bag. It seems to me that, in ail the reported cases in which the ship 
bas been held liable to stevedores and others who hâve been injured 
while in the employ of the ship, it bas been where some part of the 
business of the officers or crew has been done in an improper manner 
— where some duty which devolved upon the owners or the officers or 
crew has been neglected — and not where the injury resulted from acts 
done by others, of a distinct and separate employment, which it would 
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be almost impossible could corne to the knowledge of tlie ovmers of 
the ship or the officers of the ship. 

If the misplacing of the bag is not the ground of recovery, then it 
must be that the officers of the ship owed it as a duty to the stevedores 
to be présent during the discharging of the cargo, watching to see how 
the stevedores worked, and so as to warn them of any danger that 
might be impending; to see if thèse bags had worked forward and 
were overhanging; and personally to superintend the opérations of 
the stevedores, and be there to protect them against anything that 
might liappen in the course of their work from the resuit of their own 
method of working. That has not been contended for, and I do not 
think there is any ground for such contention. It would seem, on the 
contrary, that where work of this kind is going on — where stevedores 
are taking out cément, and leaving high tiers of bags of sugar exposed, 
and where, as they took out the cément, they took away the dunnage 
which was keeping the tiers of bags in place — there should be a fore- 
man of the stevedores overlooking the work, to give warning of dan- 
ger, such as the overhanging of upper tiers, or, as is contended in this 
case, danger from improper piling of the bags. If there appeared to 
be danger arising from either of thèse causes, it would seem proper 
that somebody representing the head stevedore should bè there to give 
warning of it. It is true, as the stevedores themselves said, they are 
too busy preparing the draughts to be hoisted up to give much atten- 
tion to such dangers ; but it seems to me that duty did not devolve 
upon the officers of the ship, they having given over the discharging 
to men who make it a distinct business to discharge vessels. 

Upon the whole, I am unable to see that any duty that was owing to 
this stevedore by the owners of the ship, or to be performed by officers 
or crew of the ship, was neglected. Libel dismissed. 



UNITED STATES v. ORENE PARKER CO. 

(District Court, E. D. Kentncky. October 20, 1902.) 

1. Internal Revenue— Salb of Liquok— Place of Making— Dei.ivbrt to 
Carriek. 

Where a seller accepts an order for goods at Its place of business, by 
delivering the goods to a carrier to be transported and delivered to the 
purchaser, at another place, on payment of the price, in accordance with 
the terms of the order, the sale is made and the title passes at the time 
and place of such delivery to the carrier; and the seller is not liable to 
Indictment for carrying on the business of retall liquor dealer In the 
county where the purchaser lives wlthout having paid the spécial tax 
required by the revenue act 

Indictment for Violation of Internai Revenue Laws, 

James H. Tinsley, U. S. Atty, 
W. H. Hough, for défendant. 

COCHRAN, District Judge. This is an indictment against the 
défendant for carrying on the business of a retail liquor dealer with- 
out having paid the spécial tax required by law. It appears from 
the agreed statement of facts that on divers occasions, before the find- 
ing of the indictment, one W. H. Welsh, of Johnson county, Ky., 
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gave to the defendant's salesman in said county an order on défendant. 
to ship to hira at Whitehouse, in said county, by express, C. O. D., 
one gallon of whisky, which orders were solicited by said salesman, 
and which were not cOntracts, but simply orders for the amount of 
whisky called for ; that said salesman sent said orders to défendant at 
its place of business in Covington, Ky. ; that défendant fîlled said or- 
ders by delivering to the express company the whisky called for, to 
be delivered by it to said Welsh upon his paying the price ; that there- 
after the express company delivered the whisky to Welsh, at White- 
house, Johnson county, upon his paying the price thereof; and that 
défendant had a United States license to sell at Covington, and not in 
Johnson county. 

The question presented by thèse facts is whether what défendant 
did amounted to a carrying on of the business of a retail liquor dealer 
in Johnson county ; and this dépends, to a certain extent, upon the 
subquestion as to where the sales of the whisky sold by défendant to 
said Welsh were made, — in Johnson county or at Covington. Cer- 
tainly, if they were made at Covington, défendant did not carry on 
the business of a retail liquor dealer in Johnson county. But though 
made in Johnson county, it is possible that it can be said that it did 
not carry on the business in said county. In my opinion, the sales 
were made at Covington. That is the place where the title to the 
whisky passed from défendant to Welsh. The gênerai rule as to 
when and where title to goods shipped by the seller to the purchaser 
by means of a common carrier passes is thus stated by Judge Devens 
in the case of Wheelhouse v. Parr, 141 Mass. 593, 6 N. E. 787: 

"When goods ordered and contracted for are not directly delivered to the 
purchaser, but are to be sent to him by the vendor, and the vendor delivers 
them to the carrier, to be transported in the mode agreed on by the parties 
or directed by the purchaser, or, when no agreement is made or direction 
given, to be transported in the usual mode; or when the purchaser, being 
informed of the mode of transporta tion, assents to it; or when there bave 
been préviens sales of other goods, to the transportation of which in a 
similar manner the purchaser has not objected — the goods, when delivered 
to the carrier, are at the risk of the purchaser, and the property is deemod 
to be vested in hlm, subject to the vendor's right of stoppage in transition." 

As to this being the law, there is no différence of opinion. What, 
then, is the efifect of the fact that the goods so ordered by the pur- 
chaser are delivered by the seller to the carrier with directions to de- 
liver to the purchaser upon payment of the purchase price, particular- 
ly where, as hère, the order of the purchaser directs their being sent 
in that way? Does it hâve the effect of preventing the title passing 
from seller to purchaser at time of delivery to carrier, as it would 
pass if it were not for such C. O. D. direction? Or does it hâve the 
effect simply of making the carrier the agent of the seller to coUect 
the price, with directions to retain possession until same is paid? It 
seems to me that the latter is the true doctrine. I know of no better 
présentation of the reasons in support of it than is contained in the 
opinion of Judge Barbour in the case of Com. v. Russell, 11 Ky. 
Law Rep. 576. He there said : 

"When the terms of sale are agreed on, and the bargain is struck, and 
everything that the seller has to do with the goods is complète, the contract 
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of sale beeomes absolute, as between the parties, without actual payment or 
delivery, and the property and the risk of accident to the goods Is in the 
buyer. He is entitled to the goods on the payment of the priée, and not 
otherwise, when nothing is said at the sale as to the time of delivery or time 
of payment. The payment or tender of the priée is in such cases a condi- 
tion précèdent, implied in the contract of sale, and the buyer cannot take 
the goods or sue for them without payment; for, though the vendee acquired 
a right of property by the contract of sale, he does not acquire a right of 
possession of the goods until he pays or tenders the priée. 2 Kent, 492. The 
rule as thus laid down by Kent is undoubtedly the law in this state, what- 
ever dissent tû it may bave been expressed by the courts of some of tlie other 
States. Orawford t. Smith, 7 Dana, 60; Sweeney v. Owsley, 14 B. Moi). 
413; Duncan v. Lewis, 1 Duv. 184. Where goods of a certain character are 
ordered, and the buyer directs that they be sent by a common carrier, or 
when, by course of trade, delivery to a common carrier to be sent to the 
buyer is the évident intent, in such cases the property passes as soon as tUe 
goods are put in the carrier's possession. From this rule of law has resulted 
the gênerai proposition that when the goods are consigned the consignée is 
presumed to be the owner, in the absence of proof to the contrary. Benjamin 
on Sales (Corbin's Ed.) § 517. It is well settled that the delivery o£ goods 
to a common carrier — a fortiori, to one specially designated by the purchaser 
for conveyance to him, or to a place designated by him — constitutes an actual 
receipt by the purchaser. In such cases the carrier Is, in contemplation of 
law, the bailee of the person to whom, not the person by whom, the goods 
are sent; the latter, in employing the carrier, being considered as an agent 
of the former for that purpose. Id. ? 181. It seems to us clear, upou the 
authorlty Cited, that the sale in question was made at Maysville. If, after 
the whisky had been delivered to the carrier, it had been destroyed by the 
act of God, the loss would hâve fallen on Ryan. It had been delivered to the 
agent whom he had selected to carry it to him, and after that delivery the 
vendor could not hâve retaken it, except for the purpose of securing himself 
in the event of the purchaser's Insoîveney. Nor could he hâve sold it to 
another person. An action for the carrier's failure to deliver it would hâve 
been in Ryan. This could only be so upon the hypothesis that he was the 
owner. If Ryan had rçquested the appellee to sell him a gallon of whisky 
and to set it apart and retain it for him until a future day, when he would 
call and pay for it, upon appellee's acceptance of the proposition, and the 
settlng apart of the whisky, Ryan would become the owner of it; and, if it 
should be destroyed without appellee's fault before the timè when it was to 
be called and paid for, the loss w'ould be Ryan's. What îs the distinction 
in principle between the supposed case and the one we are considering? 
We can conceive of none. Ryan beeomes the owner when his proposition to 
buy was accepted and the whisky was delivered to the express Company, the 
agent whom he had selected to bring it to him. If the appellee had sent the 
whisky to be delivered to Ryan uncopditionally, upon learning that he was 
insolvent the appellee could hâve arrested the whisky in the hands of the 
carrier, at any time before it was actually delivered, and could hâve thus 
secured his price. The understanding between the parties that it was to be 
delivered only upon payment of the price was but a more certain mode of 
securing the vendor. It gave to him the right secured to him by the law in 
the absence of such agreement. The tact that the price was to be paid to the 
carrier before he was authorized to deliver to the purchaser no more affecta 
the question as to when and where thé sale was made than if the goods had 
been sent without such directions, and the seller had relied upon some other 
mode of collecting the price. The sale is in either case absolute. The only 
différence is that in one case a lien is retained, and in the other it Is not. 
In each case the carrier is the purchaser's agent for the purpose of carrying, 
and the seller's agent, where the price Is to bê paid before delivery, for the 
purpose of collecting the money." 

To the same effect are the cases of Com. v. Fleming, 130 Pa. 138, 
18 Atl. 622, 5 L. R. A. 470, 17 Am. St. Rep. 763; State v. Cari, 43 
Ark. 353, 51 Am. Rep. 565; Pilgreen v. State, 71 Ala. 368; Brech- 
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wald V. People, 21 III. App. 213 ; Norfolk So. P. Co. v. Barnes, 104 
N. C. 25, 10 S. E. 83, 5 L. R. A. 611 ; State v. Peters, 91 Me. 31, 
39 Atl. 342; State V. Flanagan, 38 W. Va. 53, 17 S. E. 792, 22 E. R. 
A. 430, 45 Am. St. Rep. 832; James v. Corn., 102 Ky. 108, 42 S. W. 
1107. The cases of State v. O'Neil, 58 Vt. 140, 2 Atl. 586, 56 Am. 
Rep. 557; U. S. V. Shriver (D. C.) 23 Fed. 134; U. S. v. Cline (D. C.) 
26 Fed. 515; State v. Wingfield, 115 Mo. 428, 22 S. W. 363, IJ Am. 
St. Rep. 406; Crabb v. State, 88 Ga. 584, 15 S. E. 455 — are contra. 
The case of U. S. v. Chevallier, 46 C. C. A. 402, 107 Fed. 434, so far 
as point decided is concerned, is not contra. The most that can be 
said is that a favorable référence is made in the opinion to the doc- 
trine of the last-named cases, thongh that is not entirely certain. It 
is true that some of those cases are décisions of fédéral courts, but 
they are in no wise binding upon me. I am free to décide the ques- 
tions according to correct principle and weight of authority. 

In view of the holding that the sales complained of were made in Cov- 
ington, where the défendant had a license to sell, it is unnecessary to 
détermine the other question, as to whether, if they had been made in 
Johnson county, such sales would bave amounted to the carrying on 
of the business of a retail liquor dealer in Johnson county, 

The indictment is dismissed. 



In re WOODS & MALONE. 

CDlstrlct Court, S, D. Georgia, E. D. March 16. 1903.) 

1. Bankrdptcy— FuîJDS— Implied Tbdst. 

Wliere cotton was by mistake delivered to factors to whom It was not 
coDSigned, and by mistake of a ■warehouseman it was sold, and the pro- 
ceeds deposlted in bank to the factors' aceount, and subsequently, on 
bankruptcy of the factors, a balance greater than the amount of the 
cotton passed from the bank to tbe bankrupt estate, the ownèr of the 
cotton was entitled to the value thereof. 

W. W. Gordon, Jr., for intervener. 
Walter G. Charlton, for trustée. 

SPEER, District Judge. This is a pétition to review the finding 
of Honorable A. H. MacDonell, référée in bankruptcy, on the inter- 
vention of J. L. Oswald in the matter of Woods & Malone, bankrupts. 
From the évidence it appears that the intervener, J. L. Oswald, in the 
month of October, 1901, shipped from Johnson's Landing, S. C., to 
Savannah, Ga., one baie of cotton, marked, "J-L.O./J.A." This was 
consigned to the fîrm of W. W. Gordon & Co., Savannah. Upon the 
arrivai of the cotton, by some mistake it was delivered to Woods & 
Malone, now bankrupt. It is also clear that Woods & Malone, who 
are cotton factors, had no right, title, or interest in the baie of cotton, 
and, indeed, placed it on their "suspense aceount," from which it is 
understood that its disposition was delayed in order to find the true 
owner. By the mistake of a warehouseman, the particular baie of cot- 
ton was sold to Le Hardy & Co. for $31.89, and the proceeds were de- 
posited in the Merchants' National Bank to the gênerai aceount of 
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Woods & Malone. The intervener prays that the court pass an order 
directing the trustée to deliver to him his cotton, or to pay its value — 
the sum of $31.89, It is also in évidence that, up to the time of their 
failure, Woods & Malone always had in bank, and in ail the banks with 
which they dealt, a balance greater than the claim of intervener, and a 
sum greater than this in cash was taken over by the receiver of the 
bankrupts' estate on his appointment. The balance thus received was 
accounted for by the receiver, and was transferred by the receiver to 
his account as trustée. Upon thèse facts the référée found that the 
intervener was entitled to be paid the proceeds of his cotton, and this 
fînding has been certilied for review. 

There are a vast number of précédents which hâve relation to the 
question before the court. The case principally relied on by the 
learned counsel for the trustée is In re Richard, 104 Fed. 792. This 
was a décision by the Honorable District Court of the Eastern District 
of Tennessee, and is to the efïect that : 

"Money held by a bankrupt as guardlan, which he had mingled with his 
own funds, thereby lost Its identity as a trust fund; and the bankrupt can- 
not withhold property or Its proceeds from his trustée on the ground that it 
was purchased with money of his wards, but the wards In such case are 
merely credltors, who must share wlth the gênerai creditors in the distribu- 
tion of the estate." 

The argument is that, if a fiduciary claim of such dignity as that of a 
ward against the guardian must be aligned with that of creditors gen- 
erally, a fortiori must the claim of a shipper whose cotton has been 
disposed of by a bankrupt factor possess no stronger equity. It is to 
be observedi however, in the case cited, it was a question between the 
bankrupt and the trustée. The wards were not before the court, and 
the ruling as to their rights, therefore, must be regarded as obiter. It 
has, morèover, been expressly held that the obligation of a factor, 
while of a fiduciary nature, is not within the meaning of the spécial 
trust defined by the bankruptcy law. Chapman v. Forsyth, 2 How. 
202, II L,. Ed. 236; Hennequin v. Clews, m U. S. 676, 4 Sup. Ct. 
576, 28 L. Ed. 565. 

The question hère does not dépend upon the priority of a debt due 
from a spécial trustée, like a guardian, executor, or administrator, to 
the cestui que trust. The intervention is an appeal to the équitable 
powers of the court to trace the values inhering in an implied trust 
which results from the fact that Woods & Malone by mistake took 
and disj^^jsed of cotton of a shipper who was not their customer — ■ 
consigned to factors other than themselves. On this subject we are of 
the opinion that the Suprême Court of the United States has estab- 
lished a principle for the équitable enforcement of implied trusts of 
this character much more than sufiScient to recover for the intervener 
the proceeds of his cotton baie. The leading case is that of National 
Bank v. Insurance Ce, 104 U. S. 68, 26 L,. Ed. 693. That was a case 
in which the bank itself was held liable for a balance due by one of its 
depositors — an insurance agent — to the company he represented, and 
which was entitled to the bénéficiai ownership in its deposits. In 
that case, however, the bank was made aware that the chief business 
of its depositor was his insurance agency. Many cases were cited by 
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Mr. Justice Mathews, for the court, in the unanimous opinion. From 
Knatchbull v. Hallett, In re Hallett's Estate, 13 Ch. D. 696, the prin- 
ciple was deduced — 

"That if money held by a person in a flduciary character, though not as trus- 
tée, bas been paid by him to hls account at his banker's, the person for 
whom he held the mouey can follow It, and bas a charge on the balance in 
the banker's hands, althoiigh It was mixed with his own moneys. * * * 
The master of the rolls, Sir George Jessel, showed that the modem doctrine 
of equity, as regards property disposed of by persons in a flduciary position, 
is that, whether the disposition of it be rightful or wrongful, the bénéficiai 
owner is entltled to the proceeds, whatever be their form, provided only he 
can Identlfy them; if they cannot be identifled by reason of the trust money 
being mingled with that of the trustée, then the cestui que trust is entitled 
to a charge npon the new investment to the estent of the trust money trace- 
able into it; that there is no distinction between an express trustée and an 
agent, or bailee, or collecter of rents, or anybody else in a flduciary position; 
and that there is no différence between investments in the purchase of lands, 
or chattels, or bonds, or loans, or moneys deposited in a bank account." 

The doctrine of Lord EUenborough that this principle does not ap- 
ply when the subject is turned into money and confounded in a gênerai 
mass of the same description is repudiated, for, said the learned master 
of the rolls : 

"Equity will follow the money, even if put into a bag or undistinguishable 
mass, by taking out the same quantity. And the doctrine that money has no 
earmark must be taken as subject to the application of this rule." 

The Suprême Court cites this and many similar cases with approval, 
and also quahfies them by observing : 

"This doctrine of equity is modem only in the sensé of its being a con- 
sistent and logical extension of a principle originating in the very idea of 
trusts,, for they can only be preserved by a strict enforcement of the rule that 
forbids one holding a trust relation from making private use of trust prop- 
erty. It has been repeatedly recognized and enforced in this court" 

And on page 70, 104 U. S., 26 L. Ed. 693, they cite several of their 
own cases. 

A later case (that of The Union Stockyard v. Gillespie, reported 
in 137 U. S. 413, II Sup. Ct. 122, 34 L. Ed. 724) is even more forcible 
in its clear applicability. This was a case where a factor who dealt in 
cattle had made deposits with a bank, and, by overdrafts and the like, 
had imparted knowledge to the bank that he was operating largely on 
'the values intrusted to him by his customers. In conclusion, the Su- 
prême Court déclares : 

"The circumstances surrounding the deposits, and the rclatious betweeji 
the depositor and the bank, were such as to impart notice to the banlc that. 
the bénéficiai ownership was outside of the légal title. With that notice, it 
had no right to appropriate the deposits to pay the obligations of a depositor 
to the bank, but it was properly adjudged liable in a suit in equity, and in 
that alone, to the clainis of the bénéficiai owner. " 

How much stronger than that case is the case at bar in favor of the 
bénéficiai owner! There the factors, the Rappels, had the légal title, 
and the owner — for the cattle had been intrusted to them — had noth- 
ing but his bénéficiai equity. Hère the intervener is not only the 
bénéficiai owner, but he has never parted in any manner with his lega] 
title. The possession of the property by Woods & Malone was as- 
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sumed by mistake. Its proceeds were deposited to their gênerai ae- 
count, and to allow the trustée to appropriate the balance for the bene- 
fit of the gênerai creditors in bankruptcy would be quite as unjustifiable 
as to permit him to utilize for the same purpose the values belonging 
to any other person in no way connected with the case which might 
hâve drifted into his possession by accident or mistake. 

For thèse reasons, the finding of the référée must be affirmed, and 
an order will be taken that the trustée pay to the intervener the pro- 
ceeds of his baie of cotton. 



In re GOSOH. 
(District Court, S. D. Georgia, E. D. March 16, 1903.) 

l.CONDITIOWAL SaLB^FaILURK TO RbOOBD — BFÏKCT AS TO SUBSEQUENT CRED- 
ITORS. 

Under the direct provisions of Code Ga. 1895, §§ 27T6, 2777, a condi- 
tlonal sale is absolute as to subséquent creditors, unless it is evidenced 
by wrlting, and unless the wrlting Is recorded wlthln 30 days from its 
date. 
8l Samk — Date of Contract, 

Under Code Ga. 1895, | 2777, requiring conditional bills of sale to be 
recorded wlthln 30 days from their date, where the contract clearly bears 
date, It must be r^corded within 30 days from that time, and not within 
30 days from the actual delivery of the property sold. 

Pétition of Creditors for Review of Referee's Finding. 

Max Isaacs, for claimant. 

Kay, Bennett & Conyers, for objecting creditors. 

SPEER, District Judge. The bankrupt was the owner of a manu- 
factory of window sashes and doors in Brunswick. For the pur- 
poses of his business he had purchased from the Berlin Machine 
Works a sander. This, it seems, is a sort of sand bellows used for 
the purpose of polishing wood. The sale of this implement was 
conditional, the vendor seeking to reserve the title. It is insisted, 
however, that this efïort must fail, for the reason that by the law of 
Georgia a conditional sale is absolute as to subséquent creditors, un- 
less it is evideîiced by writing, and unless that writing is recorded in 
accordance with the statute. The référée to whom the interven- 
tion was submitted sustained the claim of the Berlin Machine Works, 
and directed that the sander be redelivered, to the exclusion of the 
rights of other creditors. It is perfectly clear from the state law that, 
unless such sales as thèse are recorded, the vendor possesses no ad- 
vantage over subséquent creditors. In the case of Steen and Marshall 
V. Harris, 8i Ga. 682, 8 S. E. 207, the Suprême Court of the state, 
by Mr. Justice Bleckley, déclares: 

"As agalnst Harris the conditional élément counts for nothing. No record 
of the contract havjng been made as the statute requires, the sale is to be 
treated as absolute so far as the rights of Harris are concerned" — citing the 
Code, § 1955a. 

The statute has been rç-enacted by a subséquent Code, and is now 
found in section 2776 of the latest codification (1895). This provides : 
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"Whenerer Personal property is sold and dclivered with the condition af- 
fixed to the sale, that tlie title tliereto is to reusaiii in the vendor of such Per- 
sonal property until the purchase price thereof shall hâve been paid, every 
such conditional sale, in order for the réservation of the tltle to be valid as 
against third parties, shall be evidenced in writing, and not otherwise. And 
the -written contract of every such conditional sale shall be executed and at- 
tested in the same manner as mortgages on Personal property; as between 
the parties themselves, the contract made by them shall be valid, and may be 
enforced whether evidenced in writing or not." 

The next paragraph (section 2777) provides: 

"Conditional bills of sales must be recorded within thirty days from thelr 
date, and in other respects shall be governed by the laws relating to the regis- 
tration of mortgages." 

Now, there could be little difficulty about this question if we were 
at entire liberty to regard the date of the contract as that appearing 
on the bill of sale itself. The Suprême Court, however, has seemed to 
déclare in Wheeler & Wilson Company v. Bank, 105 Ga. 61, 31 S. E. 
49, that the date of the real contract is the time of delivery. This is 
the only case cited in the brief of learned counsel for the Berlin Ma- 
chine Works which contains this proposition, and, in view of the 
manner in which the question was presented to the court, and the 
cursory way in which it was disposed of, is to be regarded as obiter, 
rather than a conclusive détermination. After stating the law to 
require, with regard to conditional sales, that they must be recorded 
within 30 days from the date, the learned chief justice remarks, "Treat- 
ing the date of the real contract as of the time of delivery, which was 
March ist, it should hâve been recorded within thirty days from that 
time." Since, however, as we hâve seen, such contracts must be in 
writing, and since they must be recorded within 30 days from date, it 
seems safer to conclude that, where the contract clearly bears date, 
that record must be made within 30 days thereafter, and not within 
30 days from the actual delivery of the property sold. 

It is true that generally delivery of personal property is essential to 
a contract of sale, but this rule is not invariable, and a sale not other- 
wise forbidden by law may be completed and evidenced by a written 
contract like that befofe the court, even though delivery is postponed. 
The contract hère is in the form of an order partly written and partly 
printed. It was given February i, 1902, and was accepted three days 
later. It was this instrument which contains the stipulation : 

"It is agreed that the property mentioned above shàll remain lu the con- 
signer nntil fully paid for in cash, and that in case of rejection consignée wili 
promptly return it to consigner F. O. B. at Beloit, Wisconsin, and that this 
contract is not modifled or added to by any agreement not expressly stated 
herein, and that a rétention of the property forwarded, after 30 days from 
date of shipmènt, shall constitute a trial and acceptance, be a conclusive ad- 
mission of the truth of ail représentations made by or for the consigner, and 
void ail its contracts of warranty express or implied. It is further agreed 
that the purchaser shall keep the property fully insured for the beneflt of the 
Berlin Machine Works." 

This contract is not recorded until the 2oth day of June, long after 
the period within which it must hâve been recorded to hâve secured 
the exclusive rights of the vendor. It is very plainly the policy of the 
State to enforce the restrictions made upon conditional sales, and this 
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court feels obliged to respect that policy when plainly indicated by its 
enactments. 

We therefore do not feel at liberty to agrée with the conclusion of 
the référée that the contract was recorded immediately after its exécu- 
tion, and for thèse reasons must hold that the intervention of the 
Berlin Machine Works should be denied. 



In re GOSCH. 

(District Court, S. D. Georgia, E. D. March 16, 1903.) 

1. Sawmill Lien— Sash and Door Factory. 

A sash and door factory is not a sawmill within the meaning of Clv, 
Code Ga. 1895, § 2809, providing that persons furnishing sawmilîs witb 
timber, etc., shall be entitled to liens. 
3. Same— Pétition — Demurheh. 

Where one ciaiming a lien on the property of a bankrupt on the ground 
that It was a sawmlU alleged In hls pétition facts showing that the prop- 
erty was not a sawmill, the référée was justified, even on demurrer, in 
concludlpg that there was no sawmill, and therefore no lien. 

Pétition for Review of Referee's Finding. 

R. D. Meader, for petitioner. 

Kay, Bennett & Conyers, for creditors. 

SPEER, District Judge. In this case Leroy Satterthwaite, as ad- 
ministrator of W. N. Satterthwaite, deceased, made claim of lien 
against certain property of the bankrupt upon the ground that it con- 
stituted a sawmill, within the meaning of section 2809 of the Civil 
Code of 1895. His alleged lien was for lumber furnished and sold. 
In his proof of claim the petitioner déclares the alleged sawmill was 
engaged in sawing timber or lumber into other pièces of wood of suit- 
able sizes, and manufacturing the same into sashes, doors, blinds, etc., 
so that the lumber sold was in this manner sawed up in convenient 
dimensions for use in manufacturing said articles. To this proof of 
claim certain gênerai creditors demur upon the ground that the state- 
ment of the intervener that the bankrupt's enterprise was a sawmill, 
within the meaning of section 280g Civil Code of Georgia of 1895, is a 
légal conclusion of.the pleader, and states an incorrect proposition of 
law. The gênerai creditors also insist that the claim of lien was not 
recorded within three months, as required by law. 

The Code of Georgia above referred to, provides: 

"AU persons (urhlshing sawrpllls wlth timber, logs, provisions, or any other 
thing necessary to carry on the work of sawmilîs, shall hâve liens on said 
mills and their product, which shall, as between themselves, rank according 
to date, and the date of each shall be from the time when the debt was 
created, and such liens shall be superior to liens but liens for taxes, liens for 
labor, * * * and to ail gênerai liens of which they hâve aetual notice 
before their debt was created, to which excepted liens they shall be inferior." 

It will strain the ordinary powers of judicial construction to regard 
the business of the bankrupt as a sawmill, if it must be considered 
ejusdem generis with the terms describing that enterprise in the sec- 
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tion of the Code just quoted. It is not every vocation or occupation 
in which the saw is used which is for that reason a sawmill. To so 
conclude might require a latitudinarian construction whicli would in- 
clude everything from those monster mills manufacturing into lumber 
the séquoia gigantea on the Pacitic Slope to the hut of the peasant 
of the Black Forest engaged in shaping toys wherewith to deUght 
the immature imaginations of cliildren. A sawmill, as defined by the 
law of Georgia, is not a planing mill, or a sash and door factory. 
There are sawmills which hâve such attachments, but they are not 
sawmills for that reason, but because they saw logs and timber, as 
they are eut from the forest, into the lumber of commerce. It is a 
mill which deals with saw logs, and thèse are logs suitable to be eut 
in a sawmill. As stated in the Standard Dictionary, "it is an establish- 
ment for sawing logs into lumber by power, often including other 
woodworking machines, as lathe machines and planing machines." 
We think, therefore, the claimant was mistaken in regarding the estab- 
lishment of the bankrupt as a sawmill as contemplated in the Georgia 
statute creating a lien thereon. 

It is, however, suggested that this objection should not be presented 
by demurrer. This objection would be well taken had the claimant 
contented himself with describing the works of the Brunswick Sash 
& Door Company as a sawmill. In that event the demurrer would ex 
necessitate hâve admitted the averment. He, however, went furthei, 
and described the work done in the alleged sawmill, and, construing 
ail of his averments together, the référée was justified, even on de- 
murrer, in concluding that there was no sawmill, and therefore no lien. 

Order will be taken affirming the finding of the référée. 



In re BEOWN, DURRELL & CO. 

(Circuit Court, D. Massachusetts. Mareh 28, 1903.) 

No. 515. 

1. CusTOMs DnTiES— Reliquidation— Protbst. 

Where part of an importation of merchandlse, though not explicitlj 
specifled in tlie original protest agalnst the duty imposed, is a subject 
of considération on the reliquidation proceedinga, the act of the collecter 
on reliquidation is the act flnally imposing tlie duty, as regards the time 
for protest. 

Pétition for Review by the United States, by the Collecter of Cus- 
toms for the Port of Boston and Charlestown, of Décision of Board 
of General Appraisers. 

Henry P. Moulton, U. S. Atty., and William H. Garland. Asst. U. 
S. Atty. 
W. Wickham Smith, for Brown, Durrell & Co. 

Findings of Fact and Opinion of the Court. 

ALDRICH, District Judge. The two cases of merchandise in 
question were imported with other cases of merchandise, and were 
a part of a single entry. The importers in their original protest, sea- 
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sonably made, objected to the entire duty imposed upon the importa- 
tion included in the entry upon the ground that the so-called "Cus- 
toms Administrative Act" of June lo, 1890, 26 Stat. 131 [U. S. Comp. 
St. 1901, p. 1886], was unconstitutional, but in that part of the original 
protest which related to the classification of the marchandise and the 
rate of duty imposed the two cases now in question were not specified 
with the others. Upon proceedings founded upon such protest, re- 
liquidation was ordered upon the ground that the merchandise was sub- 
jected to a too high rate of duty, and, while the two cases in question 
were not explicitly named in that part of the protest which related to 
the rate of duty, it is conceded that the merchandise which they con- 
tained was in fact subjected to an unlawful rate of duty. 

The government, therefore, holds money which it received as the 
resuit of subjecting the importers' merchandise to a rate of duty which 
the statute did not authorize. The red-ink marks upon the entry 
sheet, which indicate the action of the coUector upon reliquidation, 
show that the two cases of merchandise in question were a subject 
of considération in the reHquidation proceedings. Upon the sheet ■ 
which was before the collector when the entry was being reliquidated 
a réduction of duty was entered as to certain of the cases of mer- 
chandise in the importation, and the cases in question were checked 
ofï as not entitled to a réduction. 

It was thus determined upon reliquidation that they should stand 
subject to a rate bf duty which it is conceded the statute did not sub- 
ject them to. I fînd as a matter of fact that thèse two cases of mer- 
chandise,. though not expHcitly specified in the original protest, were 
a subject of reconsideration by the collector under the reliquidation 
proceedings. The importers filed a protest within 10 days after the 
reHquidation against the rate of duty thus reimposed upon the two 
cases now in question. The protest was sustained by the gênerai ap- 
praisers. 

I am inclined .to view the reliquidation as the final and effective im- 
position of the duty complained of. The last paragraph of the opin- 
ion of the Suprême Court in Robertson v. Downing, 127 U. S. 607, 
8 Sup. Ct. 1328, 32 L. Ed. 269, would indicate that the time to protest 
did not begin td run until then. It is there observed that the previ- 
ous liquidation is necessarily abandoned by the corrections subse- 
quently made. If we are to treat the act of the collector upofi re- 
liquidation as the act which finally imposed the duty, the protest was, 
of course, seasonably made. It would seem that the right of the 
government to hold the duty must dépend upon the situation upon 
which the final act of the collector was based. 

I think the pétition should be denied, and it is so ordered. The 
décision of the board of général appraisers is affirmed. 
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In re B. O. THOMPSON'S SONS. 
(District Court, E. D. Pennsylvanla. Marcli 26, 1903.) 

Ko. 1,015. 

1. BanKBUPTCT— PrOVABLE ClAIMS— SutlBRUDER OF PREFERENCES. 

Wtiere two notes were glven by a bankrupt at tlie same tlme, botli of 
■whtieh were lield by tbe same créditer, and tbe one tirst maturing was 
paid witliin four months prior to tbe bankruptcy, and during insolvency, 
tbe amount so paid must be surrendered, as a préférence, to entitle tbe 
créditer te prove tbe otber in bankruptcy. 

In Bankruptcy. On certificate of référée, Richard S. Hunter, sur 
claim of Chester National Bank. 

The following are the opinions of the référée : 

On Deeember 28, 1900, the Chester National Bank purehased two notes — 
one for $2,500, dated Deeember 20, 1900, payabie at tbree months, and an- 
other fer $2,500, dated Deeember 20, 1900, payable at four months. Thèse 
notes were made by E. 0. Thompson's Sons to the order of Benjamin 
Thompson, and by Benjamin Thompson indorsed. The note falllng due 
March 20, 1901, was sent by the bank, in tbe due course of business, to the 
Central National Bank of Philadelphia for collection. This note was payable 
at the Independence National Bank, and, upon being preseuted by the Cen- 
tral National Bank at the Independence, It was paid. 

The note of $2,500 payable April 22, 1901, was not paid at maturity, and 
was retumed by the Central National Bank, to whom it was sent for collec- 
tion, protested. This second note of $2,500 is the note upon which the 
claim of the Chester National Bank is made agalnst the bankrupt estate. 
The contention of the Chester National Bank is that the two notes represent 
two, sépara te and distinct debts, and were so carried upon the books of the 
bankrupt, and that at the time the first note was paid the second note 
was not payable or collectible. 

Counsel cited in support of their contention Abraham Steers Lumber Com- 
pany, 7 Am. Bankr. Bep. 333, 50 C. C. A. 310, 112 Fed. 406, and the case 
of Albert Elsasser, 7 Am. Bankr. Rep. 215. Thèse cases are to the point 
that a full er partial discharge of a debt, made after the debtor is insolvent, 
does not impair tbe creditor's right to prove a debt subsequently centracted. 
Beyond this thèse cases do not ge. 

In the case now at hand there was no debt contracted after the discbarge 
of a préviens debt. There were two debts contracted at the same time, one 
of which was paid, and the other not paid. The référée can see no légal 
distinction between this state of facts and that which arises wbere upon 
a debt ef $5,000 the sum ef $2,500 is paid on aecount. 

The prayer of the pétition is granted. 

On Keargument. 

Upon exceptions of the Chester National Bank to the flnding of the réf- 
érée granting the pétition of the trustée for the return of payments received 
by the said bank, the matter was again argued before tbe référée. No new 
authorities were adduced, but stress was laid by counsel upon In re Dick- 
inson, 7 Am. Bankr. Rep. 679, where the référée stated, as a rule which he 
had adopted, that "a créditer holding distinct debts may prove and be al- 
lowed bis claim upon one upon which no préférence was received, without 
surrendering a préférence received upon another." It is not clear from the 
report whether this was a décision of tbe case in hand, or a gênerai state- 
ment of opinion by the référée in the case. In any event, it does not appear 
te the référée to be of the same authority as In re Conhaim, 3 Am. Bankr. 
Rep. 249, 97 Fed. 923, where, In a case exactly slmilar to the présent, debts 
being due to a bank upon four promissory notes, and payment made of two 
of them, the court disallowed the claim of the bank unless it should sur- 
render the payments received. 
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It seems -clear that the ptirpose of the act was that, among creditors prov- 
Ing thelr claims, one should npt receive a greater proportionate share of the 
bankrupt estate than another. To make a distinction between a créditer 
who lends $5,000 upôn one promlssory note, and receives $2,500 in part pay- 
ment thereof, and another creditor who lends the same sum on two prom- 
issory notes, and receives the same payment, Is inéquitable and unjust. 

The référée sees no reason to alter hls décision dlsallowing the claim. 

Julius C. Levi, for trustée. 

Lindsay & Harvey, for Chester National Bank. 

J. B. McPHERSON, District Judge. The reports pf the learned 
référée are adopted as the opinion of the court, to which I may add 
the citation of Re Rogers Milling Co., 4 Am. Bankr. Rep. 540, 102 
Fed. 687, 



BOARD OF TBADB OF CITY OF CHICAGO v. CHRISTIE GRAIN 
& STOCK CO. et al. 

(Circuit Court, W. D. Missouri. March 19, 1903.) 

1 Exchanges — CoNTKACT for Distribution of Quotations — Legamtt op 
Rbsthictiokî". 

A contract between a board of trade, àavlng a property right in the 
quotations made on its exchange, and a telegraph company, relating to 
the transmission and distribution of such quotations by the latter, is not 
In violation of the anti-trust act o£ 1890 (Act July 2, 1890, 26 Stat. 209 
[U. S. Comp. St. 1901, p. 3200]), as in restraint of trade and commerce, 
because of a provision that the quotations shall only be furnished to 
persons who slgn an agreement to the effect that they shall not be used 
In the condnct of a bueket shop. 

In Equity. On final hearing. 

For former opinion, see 116 Fed. 944. 

HOOK, District Judge. The only question of conséquence present- 
ed at the final hearing which was not fully argued at the preliminary 
hearing is whether the arrangement between the board of trade and 
the telegraph çompanies is violative of the provisions of the Sherman 
act (Act July 2, 1890, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]). 
This proposition may be roughly stated as follows : The board of 
trade, having a property right in its quotations, contracted with the 
telegraph çompanies for their transmission and distribution by the 
latter; such transmission and distribution to be confined to persons 
who would sign an appHcation embodying an agreement to the eflfect 
that the quotations should not be used in the conduct of an unlawful 
business, to wit, a bueket shop. Is such an arrangement an unlawful 
combination in restraint of trade and commerce, within the meaning 
of the act of July 2, 1890, popularly known as the "Sherman Anti-Trust 
Act" ? I am of the opinion that it is not. 

Let a final decree be prepared in conformity with the above, and the 
conclusions heretofore annoûnced in this case. 
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PRESSED STEEL CAR CO. v. EASTERN RY. CO. OF MINNESOTA. 

EASTEKN RY. CO. OF MINNESOTA v. PRESSED STEEL CAR 00. 

(Circuit Court of Appeals, Elghth Circuit March 23, 1903.) 

Nos. 1,802, 1,803. 

1. CONSTRUOTIOH OP CONTRACTS— INTENTION OF PARTIES THK DbSIDKBATDM. 

The sole purpose o£ the construction of a contract is to ascertain and 
enforce the Intention of the parties — the sensé and meaning upon which 
their minds met when they made It — and when thls Is discovered It pre- 
vails over verbal inaccuracies, inapt expressions, and the dry words of 
the agreement. 

2. Samb— Intention Deducbd from Entibe Aqkeement. 

The intention of the parties must be deduced from the entlre agree- 
ment, and not from any part or parts of it, because, where a contract 
has several stipulations, it is plain that the parties agreed that their in- 
tention was not expressed by any single part or stipulation of it, but by 
every part and provision in it, considered together, and so construed as 
to be consistent with every other part. 

8. Samb. 

Where the language of a contract is obscure or ambiguous, or its 
meaning is doubtful, so that it is susceptible of two constructions, tbat 
interprétation virhich evolves the more usual, reasonable, and probable 
contract should be adopted. 

4. Same— Facts and CoNSTuncTioN IN This Case. 

A car Company agreed to make and deliver 400 cars to a rallvï^ay 
company on or before April 1, 1900, subject to delays from unavoldable 
contingencies, but that, if it failed to deliver the cars vsrithln "the time 
specifled," it would forfelt and pay to the rallway company, as liquidated 
damages, $5 per day for every car so delayed. 

Held, "the time specifled," in the damage clause, meant ail the time 
specifled for the deUvery of the cars in the earlier part of the contract 
(that is to say, the time on or before April 1, 1900, plus the time during 
which the delivery mlght be delayed by the unavoldable contingencies), 
and the car company vcas not liable for the stipulated damages during 
that time. 

6. Same — Liquidated Damages. 

When it is certain that some damages will resuit from delay in the 
performance of a contract, when those damages are incapable of exact 
ascertainment, or are based upon matters that are to a considérable 
degree uncertain, and when the amount stipulated Is not, on the face 
of the agreement, out of ail proportion to the probable loss, a contract 
to pay a sum certain for each day, week, or other deflnite period of 
delay beyond the time fixed by the contract for its fulflllment is a valid 
and enforceable agreement for the measurement of the damages, and is 
not a contract for a penalty. 

6. Time— Compdtation— SuNDAY Excludbd When Last Dat. 

When the last day within which a deed is to be performed falls ou 
Sunday, that day is excluded, and the act may be done on the succeedlng 
day. 

7. Samb— Intervening Sundays Included. 

In the computation of rents, interest, damages, or any other amounts, 
where a day, a week, a month, or any other deflnite period, is the agreed 
standard of measurement, every intervening Sunday, as well as every 
secular day, must be Included and counted. 
(Syllabus by the Court.) 



T 5. See Damages, vol. 15, Cent. Dig. §§ 161, 167, 173. 
121 F.— 39 
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In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Thèse writs p£ errpr havebeen sued eut to review the trial of an action 
brought by the Pressed Steel Car Company, a corporation, against the Bast- 
ern Rallway Company of Minnesota, another corporation, to recover the un- 
paid part of the purchase priée of 400 steel hopper ore cars, which the car 
Company had made and dellvered to the tàilway company under this contract: 

"Thls agreement, made and entered Into this 19th day of December, A. D. 

1899, betweén the Presséd Steel Car Company of Pittsburgh, Pa., party of 
the flrst part, and the Bastern Eailway Company of Minnesota, party of the 
second part, • ' 

"Witnesseth: that the party of the flrst part covenants and agrées to and 
■with the party 6f the second part, to build for the party of the second part 
four hundred (400) steel hopper ore cars, to be delivered oh or bef ore April 
Ist, 1900, in accordance with the spécifications, hereto attached and made a 
part hereof, and subject to the inspection of a représentative of the party 
of the second part, and to dellver said cars on the tracks of elther the P. G. 
C. & St. L. Ry. or P. & L. B. Eailroad, or the P. P., W. & G. By. or P. & 
W. Ry., (our works) wlthout eost to the party of the second part, except the 
purchase price héreinafter mentloned to be pald by the party of the second 
part. The delivery of thèse cars to be subject to delays in delivery of ma- 
terials to be used in thèse cars, other than the flrst party's manufacture, and 
to strikes, Ares, delay of carriers, or other unavoidable contingencles beyond 
the control of sald flrst party. But it is agreed that in the event of the 
failure of the party of the flrst part to make and deliver the cars aforesaid 
within the time specified, then It shall f orf eit and pay to the party of the 
second part as liquldated damages conséquent upon such failure the sum of 
flve dollars per day for each and every car so delayed after the said April 
Ist, 1900. 

"In considération whereof, the party of the second part covenants and 
agrées to accept said cars aiid to pay for the same the sum of eight hundred 
and seventy-flvé dollars ($875.00) each, to the party of the flrst part, such 
payments to be made in cash on delivery of each lot of one hundred cars. 

"It is mutuàlly understood and agreed, by and betvreen the parties hereto 
that in case àny future change or modification is made in said spécifications, 
increasing or decrëàsing the cost of said cars, or any of them, the party of 
the flrst part wlU make the propet déduction from the above price for any 
such decreases, and the party of the second part will pay for any such in- 
creases." 

The plaintlfC alleged that the amount of the purchase price remaining un- 
paid was $151,518.66 and liçterest. The answer of the défendant was that 
the plaintiflf was so dilatory in delivering the cars that the damages for the 
delay which were stipulated In the contract amounted to more than the un- 
paid part of the priée of the cars. None of the cars were delivered until 
May 29, 1900, and the delivery of the cars was not completed until June 28, 

1900. The plalntifE alleged that this delay was caused by the unavoidable 
contingencles specified in the agreement. The court held that the plaintifif 
was liable for the stipulated damages for delays caused by thèse contin- 
gencles, as well as for delays caused by its own default or négligence, and 
instructed the Jury that the défendant was entltled to damages to the amount 
of $5 per car for every secular day after April 2, 1900, that the delivery of 
the cars was delayed, The resuit was a judgment for the plaintiff for 
$29,186.26. 

The car company complalns of the trial because the court charged it with 
damages for delays in the delivery of the cars caused by the unavoidable 
contlngeneies, and the défendant is dissatisfled with the resuit becausê It 
was not allowed $5 per car per day for every Sunday as well as for every 
secular day that the delivery of the cars was delayed after April 1, 1600. 

Jared How and Adrian H. Joline (John S. Ferguson, on the brief)j 
for Pressed Steel Car Co. 
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W. E. Dodge (M. D. Grover, on the brief), for the Eastern Ry. Co. 
of Minnesota. 

Before CALDWELIy, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The grave question in this case is whether the Pressed Steel Car 
Company agreed to pay the railway compaiiy the Hquidated damages 
stipulated in the contract during the time it was delayed in de- 
livering its cars by the unavoidable contingencies named in the agree- 
ment, and that question must be determined by a fait construction of 
the contract. 

The purpose of a written agreement is to évidence the terms upon 
which the minds of the parties to it meet when they make it. Hence 
the true end of ail contractual interprétation is to ascertain that in- 
tention, and when it is found it prevails over verbal inaccuracies, 
inapt expressions, and the dry words of the stipulations. The court 
should, as far as possible, put itself in the place of the parties when 
their minds met upon the terms of the agreement, and then, from a 
considération of the writing itself, its purpose, and the circumstances 
which conditioned its making, endeavor to ascertain what they in- 
tended to agrée to do — upon what sensé or meaning of the terms 
they used their minds actually met. Accumulator Co. v. Dubuque 
St. Ry. Co., 64 Fed. 70, 74, 12 C. C. A. 37, 41, 42; City of Sait 
Lake v. Smith, 104 Fed. 457, 462, 43 C. C, A. 637, 643 ; Fitzgerald 
V. First National Bank, 52 C. C. A. 276, 284, 114 Fed. 474, 4S2. 

The intention of the parties must be deduced from the entire agree- 
ment and from' ail its provisions considered together, because, where 
a contract has many stipulations, it is plain that the parties under- 
stood and agreed that their intention was not expressed by any single 
part or provision of their agreement, but by every part and stipula- 
tion, so construed as to be consistent with every other part and with 
the entire contract. Jacobs v. Spalding, 71 Wis. 177, 189, 36 N. W. 
608; Boardman v. Reed, 6 Pet. 328, 8 L. Ed. 415; Canal Co. v. Hill, 
15 Wall. 94, 21 L. Ed. 64; O'Brien v. Miller, 168 U. S. 287, 297, 
18 Sup. Ct. 140, 42 L. Ed. 469. 

Where the language of an agreement is contradictory, obscure, or 
ambiguous, or where its meaning is doubtful, so that the contract 
is fairly susceptible of two constructions, one of which makes it fair, 
customary, and such as prudent men would naturally exécute, while 
the other makes it inéquitable, unusual, or such as reasonable men 
would not be likely to enter into, the interprétation which makes it 
a rational and probable agreement must be preferred to that which 
makes it an unusual, unfair, or improbable contract. Coghlan v. 
Stetson (C. C.) 19 Fed. 727, 729; Jacobs v. Spalding, 71 Wis. 177, 
186, 36 N. W. 608; Russell V. Allerton, 108 N. Y. 288, 292, 15 N. 

E. 391- 

L,et us consider the agreement of thèse parties in the Hght of thèse 
famiîiar canons of interprétation. The stipulations of the contract 
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material to tlie détermination of the question before us are tliat the 
car Company undertook to deliver 400 cars to the railway company — 

"On or before Aprll Ist, 1900, * • ♦ subject to delays In the delivery of 
materials to be used In thèse cars, other than the first party's manufacture, 
and to strikes, fires, delay of carriers, or other uuavoidable contlngencies 
beyond the control of said first party. But it Is agreed that in the event of 
the failure of the party of the first part to make and deliver the cars afore- 
sald wlthln the time specified, then it shall forfeit and pay to the paity of 
the second part as liquidated damages conséquent upon such failure the sum 
of flve dollars per day for each and every car so delay ed after the said April 
Ist, 1900." 

The parties evidently contemplated and provided in this agree- 
ment for two classes of delays, those that might be caused by the 
unavoidable contlngencies described in the contract, and those that 
might resuit from the default or négligence of the car company. For 
the purpose of reducing the agreement to its lowest terms and of fa- 
cilitating the discussion, the former will be termed excusable, and the 
latter inexcusable, delays ; the liquidated damages of $5 per day will 
be termed demurrage; and it will be assumed that there vvere both 
excusable and inexcusable delays in the performance of the contract. 
The agreement then becomes a contract by the car company to de- 
liver the cars on or before April l, 1900, subject to excusable delays, 
and to pay the railway company demurrage for a failure to deliver 
them within "the time specified"; and the question is, when was 
"the time specified," within which a failure to deliver subjected the 
car company to the liquidated damages? Was it the time between 
the date of the agreemept and April 2, 1900, or was it the time be- 
tween the date of the agreement and the expiration of the postpone- 
ment of the time of delivery caused by the excusable delays ? Coun- 
sel for the car company insist that it was the latteï, because that, 
as they say, is the obvious meaning of the terms of the agreement, 
because the word "so," before "delayed," points in that direction, and 
because that interprétation makes the agreement équitable and rea- 
sonable, while the opposite construction renders it unconscionable 
and improbable. On the other hand, counsel for the railway com- 
pany as earnestly contend that the former is the true construction, 
because, as they insist, that is the évident sensé of the plain words 
of the contract, because when the agreement was made the railway 
company needed the cars for actual use in the transportation of ore 
as soon as April i, igoo, when the season for using them opened, 
because every day's delay in their delivery entailed a great and ir- 
réparable loss upon the railway company, and while it was willing 
to bind itself to accept the cars after April i, 1900, during the post- 
ponement of delivery by the excusable delays on the condition that 
the car company would contract to pay demurrage during that time, 
it would never hâve made the agreement without such a stipulation, 
because the word "but," which introduces the stipulation for de- 
murrage and expresses antithesis, and the words "after the said April 
ist, 1900," at the close of the damage clause, sustain this view, be- 
cause it cannot be supposed that the parties contemplated a breach 
of the contract, and stipulated damages for such a breach, and be- 
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cause the only "time specified" in the vvriting was the time on or 
before April i, igoo. 

To the counsel of each of thèse parties thîs contract seems plain 
and unambiguous, and its meaning certain, and yet it bas an entirely 
différent signification to the représentatives of each of thèse corpora- 
tions. This fact, repeated perusals, and a careful study of the writ- 
ing présent very convincing évidence that its terms are not alto- 
gether clear, that they were well calculated to raise this controversy, 
and that they are susceptible of two constructions. It remains to dé- 
termine which is the more nattiral, probable, and rational interpréta- 
tion. 

There is no évidence in the record that either of the two inter- 
prétations urged upon our considération vfouïà hâve deterred either 
of the parties from entering into the agreement. What they in- 
tended to stipulate, what they understood the contract to mean, and 
what they would hâve done if their interprétation of it had been dif- 
férent, can be deduced only from the contract itself, the situation 
of the parties, and the circumstances surrotmding them when they 
made it. 

It is undoubtedly true that the railway Company expected when 
it entered into the contract that it would sustain serious losses if the 
cars were not delivered on or before April i, igoo, and that it did 
sustain such losses on account of the excusable delays in delivery. 
This fact, however, is insufficient to prove that "the time specified," 
within which a failure to deliver the cars would subject the plaintiff 
to the liquidated damages, was limited to the time prior to April 2, 
1900, because it is met by the equally potent considération that the 
car company must hâve known when the agreement was made that 
it would be liable to great losses for excusable delays if it agreed to 
pay damages for such delays after April i, 1900. In other words, 
the interest of each of the parties was as great when the contract 
was made as it is now to obtain the agreement which it now claims 
that it has secured, and the respective interests of the parties are 
not determinative of the construction that should be given to rne 
agreement. 

Nor is the contention of counsel for the railway company that the 
presumption is that the parties did not contemplate a breach of the 
contract, and hence that the demurrage must hâve been provided for 
the excusable as well as for the inexcusable delays, persuasive, be- 
cause the demurrage clause is, in essence, a stipulation for the meas- 
urement of possible damages; because damages are indemnity for 
the breach of a contract or of a duty ; because stipulations to liqui- 
date possible damages for delays in the fulfillment of contracts for 
construction and manufacture, for the purpose of securing their 
prompt performance, are customary, and in such contracts the pre- 
sumption and the practice are to anticipate and make provision for 
a possible failure of the contractor or manufacturer in the prompt 
performance of his work. i Sutherland on Damages (2d Ed.) pp. 
582, 583, and 584, and cases cited in notes. Moreover, this clause 
of the contract unquestionably stipulâtes for demurrage for the inex- 
cusable delays — the delays caused by the acts or omissions of the car 



614 121 FEDERAL REPORTER. 

company — and this fact is conclusive proof that the parties did con- 
template a possible breach of the agreement when they madeit. 

While the word "but," which opens the damage clause, ordinarily 
expresses antithesis, it is not of such paramount importance or sig- 
nificance as to dominate or seriously influence the décision of the 
grave question hère at issue. Nor hâve we been able to find any- 
thing in the fact that this stipulation closes with the words "after 
the said April ist, 1900," décisive of this question. So far as we are 
able to discover, the contract would hâve the same meaning without 
thèse words that it has with them. In other words, they are denion- 
strably tautological, and hâve no légal efifect, whether the construc- 
tion asserted by the plaintiflf or that maintained by the défendant is 
given to the contract. This fact is demonstrable by assuming that 
the postponement of the time of delivery by the excusable delays 
was one month, or until May i, igoo. Then "the time specified," 
according to the railway company's contention, would be the time 
between December 19, 1899, and April 2, 1900; and, according to 
the car company's contention, it would be the time between De- 
cember 19, 1899, and May 2, 1900. Insert this time in the stipula- 
tion for demurrage in the place of the words "the time specified," 
and omit the term "after the said April ist, 1900," and it will read: 

"But it is agreed that in the event of the failure of the party of the first 
part to make and deliver the cars aforesaid within the time between Decem- 
ber 19, 1899, and April 2, 1900 [as the railway company irisists] or within 
the time between December 19, 1899, and May 2, 1900 [as the car company 
raaintains], then it shall forfeit and pay to the party of the second part as 
liquidated damages conséquent upon such failnre the sum of flve dollars per 
day îor each car so delayed." 

It is clear that there could not be any liability on the part of the 
car company for demurrage under this stipulation prior to April 2, 
1900, under either construction, because by the preceding part of the 
contract the railway company agrées that the plaintifï shall hâve until 
April 2, 1900, to make its deliveries, and because the clause providing 
for the demurrage stipulâtes for none prior to that date, whether 
the interprétation of the plaintifï or that of the défendant is adopted. 
Now, add to the clause the words "after the said April ist, 1900," 
and they add nothing and take nothing away from its légal efifect or 
significance under either construction, because, in the absence of 
thèse words, damages for demurrage prior to April 2, 1900, are no 
more recoverable than in their présence. The word "so," before 
"delayed," about which much was said upon the argument, is in 
the same category. The cars "so delayed" are those delayed in the 
time and manner stated in the preceding part of the agreement.» If 
"the time specified" is the time prior to April 2, 1900, as the rail- 
way company insists, then the cars "so delayed" are those delivered 
after April i, 1900. If, on the other hand, "the time specified" is, 
as the car company contends, the time prior to May 2, 1900, then 
the cars "so delayed" are those that are not delivered until after 
May I, 1900. After ail is said, the meaning of the term "the time 
specified" conditions the détermination of the whole question; and 
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the words "but," "so," and "after the said April ist, 1900," give no 
clear indication of its true interprétation. 

It is said that "within the time specified" mnst mean the time an- 
terior to April 2, 1900, because that is the only exact, spécifie time 
mentioned in the portion of the agreement preceding the stipulation 
for damages. But to specify is to mention specifically, to name dis- 
tinctly, and the fact that the delivery of the cars on or before April 
I, 1900, was to be subject to the delays caused by the unavoidable 
contingencies stated in the contract, and hence that the time of de- 
livery was to be extended thereby, was as specifically mentioned and 
as distinctly named in the earlier part of the agreement as was the 
date of April i, igoo. It was a distinctly stated and clearly specified 
part of the contract preceding the damage clause that the time within 
which the car company might lawfully deliver the cars was the time 
prior to April 2, igoo, plus the time it might be delayed by the un- 
avoidable contingencies. The words "the time specified" refer back 
to the time during which the cars might be delivered under the pre- 
ceding paragraph of the agreement, and there is nothing in the word 
"specified" or in its définition to restrict the signification of the term 
under considération to one part, or to exclude another part of the 
time distinctly named in the earlier paragraph of the contract. On 
the other hand, when by the foregoing paragraph of the agreement 
the stipulation had been made that the cars might be delivered with- 
in the time prior to April 2, igoo, plus the time the car company 
might be delayed by the specified acts beyond its control, and the 
parties went on in their agreement to say that, if the car company 
failed to make the delivery "within the time specified," it should 
"forfeit and pay to the party of the second part as liquidated damages 
conséquent upon such failure five dollars per day for each and every 
car so delayed," the natural and rational inference was that the time 
specified was ail the time within which the parties had agreed that 
the delivery might be made, and not a part of that time. 

It is unquestionably true that the car company had the right to 
deliver, and that the railway company obligated itself to accept the 
delivery of, thèse cars within any time after April i, 1900, to which 
the delivery might be postponed by the excusable delays mentioned 
in the agreement; and there is great force in the argument of the 
counsel for the railway company that it is unreasonable to suppose, 
and is improbable, that the défendant would hâve made this obligation, 
and would hâve subjected itself to the certain losses conséquent 
upon thèse delays, without a corresponding obligation on the part 
of the company to indemnify it against them. But when the entire 
contract, the situation of the parties, the surrounding circumstances, 
and the terms of the agreement are thoughtfully considered, this ar- 
gument is more than overcome bythe following considérations : The 
car company was certainly unwilling to agrée to deliver the cars 
on or before April i, 1900. It was unwilling to take the chances 
of the losses on account of the delays in the manufacture and de- 
livery that might be caused by the unavoidable contingencies named 
in the agreement. It therefore demanded and secured from the rail- 
way company a stipulation that it might deliver, and that the défend- 
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ant would receive, thèse cars after April i, 1900, durîng the titne 
that their delivery might be delayed on accouiit of the specified con- 
tingencies. It demanded and secured this stipulation for the purpose 
of relieving itself from the liabihty for damages which it might incur 
if, without this agreement, it was prevented by mattèrs beyond its 
control from making its deHveries by April i, 1900. In the face of 
this fact, is it reasonable to suppose, is it probable, that at the same 
time that it insisted upon and obtained this stipulation to relieve 
itself from possible damages that might accrue from its failure to de- 
liver on account of thèse possible delays, it also agreed to pay to 
the railway company $2,000 per day for every day that the delivery 
of the cars might be postponed by the happening of thèse unavoid- 
able contingencies, and a proportionate amount for the like postpone- 
ment of the delivery of every car? A négative answer seems to be 
the more rational reply to this question. An agreement by a party 
to pay damages for events beyond its control, against which it has 
already stipulated, is certainly an unusual contract, out of the ordinary 
course of business, and unlikely to be made by a party of ordinary 
prudence and sagacity. Moreover, the stipulation under considéra- 
tion is for the forfeiture and payment of damages for the failure of 
the car company to defiver within the specified time. The words 
"failure," "damages," and "forfeit" ail point, not to a stipulation 
whereby a new liabihty is created, but to one in which the indemnity 
against injury that is likely to resuit from the failure to perform a 
stipulation already made is measured. They are words commonly 
used, and naturally applicable to the treatment of defaults within the 
control of the party who undertakes to forfeit and pay the damages. 
The damages one pays or agrées to pay usually consist of indemnity 
for injuries caused by his own breach of duty or of contract, and 
not to losses which another sustains from events over which the 
former has no control. In the ordinary course of business, the fail- 
ures for which one forfeits and pays, or agrées to forfeit and pay, 
damages, are generally those resulting from his own fault or négli- 
gence, not those caused by unavoidable contingencies against lia- 
bility, for which he has already stipulated. There were or there might 
hâve been inexcusable delays in the delivery of thèse cars, to which 
the words under considération fitly apply; and there is nothing in 
the agreement, the situation, or the circumstances of the parties to 
persuade that they used, or intended to use, them in any extraordinary 
or unusual sensé. 

While the question is not free from difficulty, the fact that in the 
first part of this agreement thèse parties contracted that the car 
company might deliver, and the railway company would accept, the 
cars within the time prior to April 2, 1900, plus the time after April 
I, 1900, within which the delivery might be delayed by the unavoid- 
able contingencies described in the agreement, the fact that it is un- 
usual for one to agrée to pay damages for losses caused by events 
over which he has no control, and against which he has stipulated, 
while it is customary for one to promise to pay Hquidated damages 
for losses caused by his own breaches of duty or of contract, and 
the fact that losses of the latter character, to which the stipulation 
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for damages in this agreement may well apply, were possible and 
were probably contemplated by the parties when the contract was 
made, the fact that the more natural and rational appHcation of the 
words "failure," "damages," and "forfeit and pay," in the stipula- 
tion wherein the car company agrées to forfeit liquidated damages for 
its failure to deliver the cars, is to a measurement of the damages 
for a failure to perform the agreement to deliver, already recited 
in the earlier part of the contract, and not to a stipulation to create 
a new Hability for the excusable delays against which the company 
had already stipulated; and the fact that the term "the time speci- 
fied," during which there could be no failure under the damage clause, 
does not specifically except any, but naturally includes ail the time 
specified for the delivery of the cars in the foregoing paragraph of 
the contract (that is to say, ail the time prior to April 2, 1900, plus 
the time after April i, 1900, during which the delivery might be de- 
layed by the unavoidable contingencies) — ail thèse facts, and the con- 
sidérations and arguments they suggest, converge with compelling 
force to persuade that the parties to this agreement never intended 
to contract that the car company should pay the damages stipulated 
in the agreement for the time during which the deliveries were de- 
layed by the unavoidable contingencies against which it stipulated. 
but that their intention was that the agreement for liquidated dam- 
ages should apply only to delays beyond the time within which the 
car company was bound to dehver the cars under the earlier para- 
graph of the contract. This construction evolves a more reasonable 
and probable agreement than that for which the railway company 
contends, and the subject-matter of the contract, the situation and 
surroundings of the parties when they made it, the terms of the dam- 
age clause, and a considération of ail the stipulations of the agree- 
ment together, furnish cogent arguments in support of it. Our con- 
clusion, therefore, is that the car company was not liable, under the 
contract, to pay the liquidated damages for which it stipulated during 
the time within which it was permitted to deliver the cars under the 
first part of the contract, but that its agreement was to pay those 
damages for ail the time during which any of the deliveries were post- 
poned by its own act, neglect, or default. 

It is assigned as error that the court rejected testimony ofifered by 
the car company to show that the parties themselves construed the 
contract as we hâve interpreted it. But it is unnecessary to consider 
the question raised by this assignment, because the conclusion already 
reached nécessitâtes a reversai of the judgment, and because by a 
considération of the agreement itself we hâve reached the resuit 
which the évidence was ofïered to attain. 

It is contended that the court erred because it refused to instruct 
the jury that the provision of the contract for the payment of the $5 
per car for every day that the cars were delayed after the time speci- 
fied was a stipulation for a penalty, and not for liquidated damages, 
and that, as no actual damages had been proved, the railway com- 
pany was entitled to no allowance for the delay in the delivery of 
the cars, whether it was caused by the car company or otherwise. 
But where it is certain that some damages will resuit if there is a 
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delay in the performance of an agreement, where those damages are 
incapable of exact ascertainment, or are based upon matters that 
are to a considérable degree uncertain, and where the amount stipu- 
lated is not, on the face of the contract, out of ail proportion to 
the probable loss, an agreement to pay a sum certain for each day, 
week, or other definite period of delay beyond the time fixed by the 
contract for its fulfillment is a valid and enforceable contract for 
the measurement of the damages, and not an agreement for a pen- 
alty for nonperformance. Burk v. Dunn, 55 111. App. 25, 29; Story's 
Eq. Juris. § 1318; Fletcher v. Dyche, 2 Durnford & Éast, 32, 36; 
Ward V. Hudson River Building Co., 125 N. Y. 230, 235, 26 N. E. 
256; Harris v. Miller (C. C.) 11 Fed. 118, 122. It was reasonably 
certain that the railway company would sustain losses by the failure 
to deliver the cars at the opening of the season, when they were de- 
sired and could be used. It was uncertain what the amount of those 
losses would be. They would be conditioned by the contracts of the 
railway company, the amount of ore that would be offered for trans- 
portation, the demand, the supply, the gênerai commercial prosperity, 
and many other facts and considérations which could not be fully 
anticipated. The parties to the contract stood on an equal footing, 
each represented by trained and intelligent men — each better equipped 
to measure the probable injuries which the railway company would 
suffer than any court or jury is likely to be. They deliberately agreed 
that the standard for the measurement of the damages occasioned by 
the losses of the railway company through thèse delays should be 
$5 per car for every day of inexcusable delay. This amount does not 
appear from the face of the contract to be greatly out of proportion 
to the actual damages which the défendant would be likely to sus- 
tain, and no reason occurs to us why the courts should interpose to 
relieve the parties to this contract from the obligations which they 
hâve deliberately assumed. 

Ail the évidence ofïered by the car company for the purpose of 
proving the fact that the delays in the deliveries of the cars were 
caused by the unavoidable contingencies named in the agreement was 
rejected by the court below on the ground that the car company was 
liable, under its construction of the contract, to the same extent, for 
the excusable as for the inexcusable delays. This, as we hâve seen, 
was, in our opinion, an erroneous view of the signification of the 
agreement. Counsel for the railway company now contend that, 
notwithstanding the fact that this testimony was ruled out for this 
wrong reason, yet this error furnishes no ground for a reversai of 
the judgment, because it was properly rejected on the ground that 
it shows upon its face that ail the delays were caused by the fault 
or négligence of the car company. But this objection to this évi- 
dence was not made at the trial. The question whether or not it 
proves that the delays were caused by the unavoidable contingencies 
or by the négligence of the car company was not considered, tried, 
or ruled by the court below. Moreover, the car company was not 
called upon at the trial to présent or ofifer ail the évidence which it 
may hâve had upon this issue, because the court refused to receive 
any of this évidence, upon the ground that it was ail immaterial un- 
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der its interprétation of the agreement. The plaintiff may or may 
not hâve évidence upon this issue which it did not offer at the trial 
below. However that may be, it has never had a trial, or an oppor- 
tunity to try, a ruling, or a décision of the issue whether the delays 
in the deliveries of the cars were caused by the unavoidable contin- 
gencies or by its own fault; and, until it has had such a chance, 
this court cannot lavvfully détermine, and ought not to décide, thaï? 
question. The jurisdiction of this court in an action at law is lim- 
ited to the correction of the errors of the court below. That court 
has not yet considered, tried, or ruled upon the issue hère presented ; 
and therefore there is nothing in its action regarding it for this court 
to consider or détermine, and its discussion and décision of this issue 
must be deferred until there has been an opportunity to try it, and a 
trial of it, in the Circuit Court. 

The railway company complains of the trial below because the 
court instructed the jury (i) that in view of the fact that April i, 
1900, fell on Sunday, the car company was not in default in the de- 
livery of the cars until the end of April 2, igoo; and (2) that, in cal- 
culating the damages for the failure of the car company to deliver 
the cars within the time specified, they were not to count any Sunday 
as a day, within the meaning of the damage clause of the contract. 
When the last day within which a deed is to be performed falls on 
Sunday, that day is excluded, and the act may be donc on the suc- 
ceeding day. Street v. United States, 133 U. S. 299, 306, 10 Sup. Ct. 
309, 33 L. Ed. 631; Hammond v. Ins. Co., 10 Gray, 306; Post v. 
Garrow, 18 Neb. 682, 26 N. W. 580; Gen. St. Minn. 1894, § 5222; 
Spencer v. Haug, 45 Minn. 231, 232, 47 N. W. 794. There was there- 
fore no error in the fîrst of thèse instructions. As much cannot 
be said of the second, however. The stipulation for liquidated dam- 
ages is not, as counsel for the car company argue, an agreement to 
pay $5 for the use of each car each day during the delay, and hence 
void as to Sundays, because there could be no lawful use, and there- 
fore no légal loss of use, upon those days. On the other hand, it is 
a contract whereby the parties establish and agrée to apply a speci- 
fied standard to the measurement of damages that are uncertain and 
incapable of accurate détermination. They agrée that thèse un- 
liquidated damages for the delay of the delivery of each car shall be 
measured by multiplying $5 by the number of days the delivery is de- 
layed beyond the time specified. The agreed standard is $5 for every 
day's delay of each car. The contract would not hâve been essen- 
tially différent if it had fîxed the standard at $35 for each week's de- 
lay, or at 20 cents for each hour's delay, in the delivery of each car. 
It would be as reasonable to exclude one-seventh of the week, or 
the hours of Sunday, in a measurement by such standards, as it would 
be to exclude Sunday where the standard of measurement is 24 
hours or a day. In the computation of rents, interest, damages, or 
any other amounts in which the day, the week, the month, or any 
other fîxed period of time, is the agreed standard of measurement, 
every intervening Sunday, as well as every secular day, must be in- 
cluded and counted in the reckoning. The contract of thèse parties 
was that the car company would pay to the railway company "five 
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dollars per day" for every car delayed, and this was an agreement 
that the amount of damages for each car's delay should be the 
product of $5 by the number of days, including both Sundays and 
secular days, that the delivery of the car was delayed beyond the 
time when it was due by the terms of the agreement. 

The judgment below is reversed, and the case is remanded to the 
Circuit Court for further proceedings not inconsistent with the vievvs 
expressed in this opinion. 



TRICB et al. v. COMSTOOK et al. 

(Circuit Court of Appeals, Elghth Circuit. Mareli 24, 1903.) 

No. 1,808. 

1. Trust — Fiduciart Relations— Estoppkl. 

Wherever one person is placed in such a relation to another by the 
act or consent of that other, or by the act of a third person, or of the 
law, that he becomes interested for him, or Interested with hiro, in any 
subject of property or business, be is in sucb a flduciary relation with 
him that he is prohiblted from acquiring rights in that subject antago- 
nistic to the person with whose interests he bas become associated. 

3. Samb — CoNSTBUCTivB Thust — Advbrse Inteeest Acquibbd. 

A violation of this Inhibition, and the acquisition by one of the parties, 
by means of interest or information acquired through the fiduciary rela- 
tion of any property or interest, which prevents or hinders bis correlate 
in accomplishing the objeet of the agency, charges the property thua 
acquired with a constructive trust for the beneflt of the latter, which 
may be enforced or renounced by him, at bis option. 

8. Samb — Test op Constructive Trust Bbtrayal of Confidence— Not In- 
terest, AUTHORITT, OR DaMAGE. 

The test of such a trust is the fiduciary relation, and a betrayal of the 
confidence Imposed under it to acquire the property. Neither a légal nor 
équitable interest by either party, during the relation, in the property 
subsequently acquired, nor authority in either to buy or sell It, nor dam- 
age to the party betrayed, nor the existence of the fiduciary relation at 
the time the confidence is abused, is indispensable to the existence and 
enforcement of the trust. The existence of the relation, and a subséquent 
abuse of the confidence bestowed under It for the purpose of acquiring 
the property, are alone suflaclent to authorize the enforcement of the 
trust. 
i, Same— Constructive Trust Enforced— Facts. 

Real estate dealers who were engaged in procuring from owners op- 
tions to purchase thelr property at fixed priées, and in selling it at higher 
priées, retalning the différence themselves as their profits, employed a 
résident of another state as their agent to solicit and conduct to their 
county probable purchasers of lands, and agreed to pay him his traveling 
expenses and 50 cents an acre on ail the lands sold to the customers 
he brought. The agent conducted a probable purchaser to hIs principals. 
He and the possible customer were shown a tract of 1,925 acres by his 
principals, which was for sale at the rate of $20 an acre by the owners, 
but in which the principals had no Interest and upon which they had no 
contract. In this way the agent learned the location and value of the 
land. He was paid the expenses of his trip by his principals under the 
contract of agency. Three months later he renounced his agency, and 
one month thereafter, and while his principals were still endeavoring 
to sell the land to the possible customer whom he had conducted to 
them, the agent bought the land of the owners for himself at the price 
of $20 an acre. Eeld, the title to the land obtained by the agent was 
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charged with a constructire trust for tbe use and beneflt of hls prin- 
cipals, whicli a court of equity would enforce. 
6. Equitt— Wrcns op Complaisant Barring Remef. - 

The principle, "He who cornes into equity must do so wlth clean 
hands," repels a complainant only when his iniquity consista of wrongful 
eonduct in the acts or transactions wlilch raise the equity he seelîs to 
enforce. 

6. BONA FiDB POROHASER — PaYMEKT BBFORB NOTICB INDISPENSABLE. 

ïhe actual payment before notice of the purchase price Is Indispens- 
able to the maintenance of the claim that one is a bona flde purchaser 
of property for value wlthout notice. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

For opinion below, see 115 Fed. 765. 

This is an appeal from a decree which dismissed a blU exhlbited by Charles 
Y. ïrice and David A. Beamer to charge the title of 1,925 acres of land, held 
by the défendant James O. Comstock, with a trust for the use and beneflt of 
the complainants. Tie pleadings contained many allégations and déniais, 
but the évidence disclosed thèse facts: 

Trice and Beamer were engaged in dealing in real estate at Lamar, In 
Barton county, Mo. They were in the habit of obtainlng the right to pur- 
chase lands at flxed priées from the owners, of selling them at higher priées, 
and of maklng the différence themselves. Sometimes they procured contracts 
from the owners whereby it was stipulated that they might sell the lands 
and retain for their compensation the différence between the priées flxed in 
the agreements and the priées at which they were able to sell them. The 
land in controversy In this suit was sltuated in Barton county. It eonsisted 
of 1,925 acres, and the title to it was in Alfred P. Reid and Eoline 6. Greeii, 
the executor and executrlx of the will of Henry B. Buekwater, who had 
died in 1897. George E. Bowling, of Barton county, had been the agent of 
Buekwater to rent and care for thèse lands for many years prior to his 
death, and was the agent of the executors for the same purpose after his 
decease. Bowling claimed that he had power from the executors to sell the 
lands, but this claim Is not sustained by the évidence. The lands were for 
sale by the executors at the price of $20 per acre, and the complainants were 
aware of this fact. Bowling informed Trice and Beamer that he had the 
right to sell the lands for that price, and made an agreement with them to 
tbe effect that they should hâve the option or right to purchase them at 
that rate, and Trice and Beamer supposed that he had the power to make 
this contract. George H. Reitmeyer was a dealer in real estate at Maquoketa, 
in the state of lowa. C. W. Comstock was a banker at Lost Nation, in that 
State, and James C. Comstock was his brother. 

In this State of the case, the complainants, Trice and Beamer, made an 
agreement with Reitmeyer and C. W. Comstock to the effect that the com- 
plainants appointed Reitmeyer and Comstock their agents to procure and 
eonduct to Barton county, Mo., purchasers for lands controlled by Trice and 
Beamer in that county, and agreed to pay them for their services one-half 
the railroad fare of the intending purchasers, ail the railroad fare and travel- 
ing expenses of the agents in conducting the customers from lowa to Mis- 
souri and return, and $1 per acre for ail lands in Barton county, Mo., sold 
to customers furnished by Reitmeyer and Comstock. In May, 1899, Reit- 
meyer and Comstock entered upon the discharge of their duties as agents 
for the complainants under the contract. The complainants wrote a gênerai 
description of the 1,925 acres of land hère in controversy to Comstock, and 
he conducted to Barton county a Mr. Shirk for the purpose of induclng him 
to buy this tract of land. The complainants took Comstock and Shirk to the 
lands, drove them around and over a portion of them, showed the corn-cribs, 
the products of the property, Its character and quality, and the rents it was 

f 5. See Equity, vol. 19, Cent. Dig. § 186. 
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likely to produce. They were not successfui at that tlme In Induclng Mr. 
Shirk to purchase, but continued their endeavors to sell tbe land to Mm after 
he returned to lowa. C. W. Comstock learned the character, quality, and 
location of this land, its rental value, Its occupation, the probable amount 
of rents it would produce, and essentially ail the facts he ever learned con- 
cerning Its value, under and by virtue pf hls services as one of the agents 
of Trice and Beamer to conduet customers to the land for the purpose of 
enabling them to sell It The complainants paid Comstock his rallroad tare 
and traveling expenses from lowa to Barton county, Mo., and return, and a 
portion or ail of the expense of Mr. Shirk. In August, 1899, Comstock con- 
ducted a party of land seekers from lowa to Barton county, and the com- 
plainants displayed the lands which they controlled to them, and endeavored 
to induce them to purchase. At that time Comstock notified the complain- 
ants that he would bring no more customers to Barton county, and that ail 
relations between them were closed. But Reitmeyer and Trice and Beamer 
were still negotiating to persuade Mr. Shirk to buy thèse lands. While thèse 
negotiations were pending, and on September 15, 1899, Comstock bought 
an option to purchase the land from Eeid and Green, the executors of the 
will of Buckwater, and paid $75 for It. About October 12, 1899, C. W. 
Comstock assigned this option to his brother, James C. Comstock. On or 
about October 16, 1899, C. W. Comstock paid Reid and Green $1,925 on ae- 
count of the purchase of this land, and on January 4, 1900, James C. Com- 
stock depositéd $10,000 wlth C. W. Comstock, ont of which, he testifles, the 
$2,000 was paid back to 0. W. Comstock. About March 1, 1900, James C. 
Comstock paid, out of this deposit of $10,000, $6,000 In part payment of the 
purchase priée of the land, and secured a deed to It from Reid and Green. 
At the same time he executed his note for the sum of $30,000, and a trust 
deed or mortgage of the land to Eeld and Gieen to secure its payment. 
Before he obtalned this deed or paid the $6,000 he was notifled of the claim 
of Trice and Beamer, which Is presented in this suit. James C. Comstock 
never paid 0. W. Comstock anythlng for the option on the land) although the 
latter estimated Its value at far In excess oî its purchase price. C. W. Com- 
stock condueted the negotiations and managed ail the business relative to the 
land after he assigned the option to his brother, as before. 

On Aprll 80, 1900, the complainants exhibited their bill against C. W. 
Comstock and James 0. Comstock to the judges of the Circuit Court, In 
which they prayed that the défendants might be decreed to hold the title 
to thèse lands in trust for their use and benefit, and that they might be di- 
rected to convey them accordlngly. The court below held that the foregoing 
facts disclosed no equity which entltled the complainants to relief, and dis- 
mlssed thé blU. ■ 

B. G. Thurman and R. B. Robînson (H. H. McCIuer, on the brief), 
for appellants. 
John C. Tarsney, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, Circuit Judge (after stating the case as above, de- 
livered the opinion of the court). For reasons of public policy, 
founded in a profound knowledge of the human intellect and of the 
motives that inspire the actions of men, the law peremptorily forbids 
every one who, in a fiduciary relation, has acquired information con- 
cerning or interest in the business or property of his correlate from 
using that knowledge or interest to prevent the latter from accom- 
plishing the purpose of the relation. If one ignores or violâtes this 
prohibition, the law charges the interest or the property which he ac- 
quires in tWis way with a trust for the benefit of the other party to 
the relation, at the option of the latter, while it dénies to the former 
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ail commission or compensation for his services. This inexorable 
principle of the law is not based upon, nor conditioned by, the re- 
spective interests or powers of the parties to the relation, the times 
when that relation commences or terminâtes, or the injury or dam- 
age which the betrayal of the confidence given entails. It rests upon 
a broader foundation, upon that sagacious public policy which, for 
the purpose of removing ail temptation, removes ail possibility that 
a trustée may dérive profit from the subject-matter of his trust, so 
that one whose confidence has been betrayed may enforce the trust 
which arises under this rule of law although he has sustained no dam- 
age, although the confidential relation has terminated before the trust 
was betrayed, although he had no légal or équitable interest in the 
property, and although his correlate who acquired it had no joint 
interest in or discretionary power over it. The only indispensable 
éléments of a good cause of action to enforce such a trust are the 
fiduciary relation and the use by one of the parties to it of the knowl- 
edge or the interest he acquired through it to prevent the other from 
accompHshing the purpose of the relation. 

And, within the prohibition of this rule of law, every relation in 
which the duty of fidelity to each other is imposed upon the parties 
by the estabUshed rules of law is a relation of trust and confidence. 
The relation of trustée and cestui que trust, principal and agent, client 
and attorney, employer and an employé, who through the employ- 
ment gains either an interest in or a knowledge of the property or 
business of his master, are striking and familiar illustrations of the 
relation. From the agreement which underlies and conditions thèse 
fiduciary relations, the law both implies a contract and imposes a 
duty that the servant shall be faithful to his master, the attorney 
to his client, the agent to his principal, the trustée to his cestui que 
trust, that each shall work and act with an eye single to the interest 
of his correlate, and that no one of them shall use the interest or 
knowledge which he acquires through the relation so as to defeat 
or hinder the other party to it in accompHshing any of the purposes 
for which it was created. 2 Sugden on Vendors (8th Am. Ed.) 406- 
409; Mechem on Agency, pp. 455, 456; Tisdale v. Tisdale, 2 Sneed, 
595, 608, 64 Am. Dec. 775 ; Ringo v. Binns, 10 Pet. 26g, 280, 9 L. 
Ed. 420; McKinley v. Williams, 74 Fed. 94, 95, 20 C. C. A. 312, 
313; Lamb v. Evans [1893] i Chan. Div. 218, 226, 236; Connecti- 
cut Mutual Life Ins. Co. v. Smith, 117 Mo. 261, 295, 22 S. W. 623, 
38 Am. St. Rep. 656; Van Epps v. Van Epps, 9 Paige, 237, 241 ; i 
Lewin on Trusts, 246, *r8o; Davis v. Hamlin, 108 III. 39, 49, 48 
Am. Rep. 541 ; Winn v. Dillon, 27 Miss. 494, 497; People v. Town- 
ship Board, 11 Mich. 222, 225 ; Grumley v. Webb, 44 Mo. 444, 454, 10 
Am. Dec. 304; Lockhart v. Rollins, 2 Idaho, 503, 511, 21 Pac. 413; 
Eofï V. Irvine, 108 Mo. 378, 383, 18 S. W. 907, 32 Am. St. Rep. 
609; Robb V. Green, [1895] 2 Q. B. 315, 317, 318, 319, 320; Louis 
V. Smellie (1895) 73 Law Times (N. S.) 226, 228; Gardner v. Ogden, 
22 N. Y. 327, 343, 350, 78 Am. Dec. 192. 

Why is not the case at bar governed by thèse rules of law? The 
défendant C. W. Comstock was the agent of the complainants to 
conduct to them in Barton county, Mo., probable buyers of.land, 
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to the end that they might sell land in that county to them, and 
gain a profit of the différence between the priée at which the owners 
were willing to sell it and the price at which the complainants might 
be able to dispose of it. Comstpck accepted this agency and acted 
under it. He conducted Mr. Shirk, his acquaintance and a pos- 
sible customer, from his résidence in lowa to Barton county, Mo., 
and accepted from Trice and Beamer his traveling expenses for his 
service under his contract of agency. By means of this agency he 
learned what he probably never would hâve known otherwise, the 
location, quality, value, products, and probable income of the 1,925 
acres of land in controversy. One of the objects of the agency 
which the complainants gave him was to enable them to sell this land. 
The subséquent purchase of it by Comstock prevented the accom- 
plishment of this end. Could he lawfully take the information and 
advantages which Trice and Beamer conferred upon him through 
this agency to the end that they might make a sale of this land by 
means of his services under it, and then use this information and 
thèse advantages to make such a sale impossible, to deprive his prin- 
cipals of ail the benefits which they hoped to dérive from the pay- 
ment of his expenses, and the exhibition of this land to the possible 
customer? Could he lawfully appropriate to himself the land and ail 
the benefits derived and expected from the agency? The answers 
to thèse questions do not seem to be difificult or doubtful. The law 
imposed upon this agent, Comstock, the duty to use ail the knowl- 
edge and ail the benefits he derived from his agency to accomplish 
the purpose of his principals, and it implied an agreement on his part 
that he would faithfuUy dischargç this duty. It forbade him to use 
them for his sole benefit or to prevent his principals from obtaining- 
the object of.the agency, and charged everything which he acquired 
by a violation of this inhibition with a constructive trust for their 
benefit. Why were not the lands in his hands charged with this 
trust for the use of the complainants? 

It is contended that no trust arose because Trice and Beamer had 
no interest in or control over the lands. But no interest or controt 
of the property to which the agency relates is essential to the raising 
of the trust. The fiduciary relation and a breach of the duty it im- / 
poses are sufficient in themselves. Winn v. Dillon, 27 Miss. 494,. 
497; People v. Township Board, 11 Mich. 222, 225; Grumley v. 
Webb, 44 Mo. 444, 454, 10 Am. Dec. 304; Lockhart v. Rollins, 2 
Idaho, 503, 511, 21 Pac. 413. If one employs and pays an agent 
to investigate the title or the character of land for the purpose of 
purchasing it, and the agent uses the knowledge he acquires in this 
way to forestall his principal and obtain a title to the property for 
himself, it is no answer to the suit of the former to recover the land 
from his agent that the employer never had any title or interest in it,. 
or that he was not injured by the action of the agent. In Winn v. 
Dillon, 27 Miss. 494, 495, the complainant, Winn, employed Dillon 
for the agreed compensation of $200 to search out and furnish to 
him the numbers or descriptions of state lands which he rr/'ght enter 
under an act of the Législature of the state of Mississippi. Dillon 
furnished the descriptions pursuant to the contract. But before Winn 
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had completed his entry of the lands Dillon entered them in his own 
name and for himself. Neither of thèse parties had any interest in, 
or control over, this property during the time that the contract of 
ernployment or agency was in force, but the court said: "Winn's 
oBject was to enter the lands ; he had engaged the services of Dillon 
to that end, and this created the relation oi private trust and confi- 
dence which disabled Dillon from doing any act or acquiring any 
interest in the property adverse to the interest of Winn ;" and it de- 
clared that the title in the hands of Dillon was charged with a trust 
for the use and benefit of his employer, Winn. Concède that the com- 
plainants had no contract for the purchase of this land from its 
owners, Reid and Green, yet they knew that it could at any time be 
purchased for the price of $20 per acre. Their scheme was to buy 
it at that price and sell it at a higher one. This was a legitimate 
business enterprise. The object of the agency of Comstock was to 
carry out this plan. His use of the knowledge he acquired through 
his agency to prevent his principals from accomplishing this pur- 
pose and to approDriate the benefits of the scheme to himself alone 
was as flagrant a breach of confidence and as fatal to his title to this 
property as it would hâve been if Trice and Beamer had held an un- 
assailable agreement for the purchase of the land. 

Nor is it any défense to the suit to enforce this trust that the 
agency had terminated before the confidence was violated. The 
duty of an attorney to be true to his client, or of an agent to be 
faithful to his principal, does not cease when the employment ends, 
and it cannot be renounced at will by the termination of the relation. 
It is as sacred and inviolable after as before the expiration of its 
term. Eoiï v. Irvine, 108 Mo. 378, 383, 18 S. W. 907, 32 Am. St. 
Rep. 609; Robb v. Green [1895] 2 Q. B. 315, 317-320; Louis v. 
Smellie (1895) 73 Law Times (N. S.) 226, 228. In Eofï v. Irvine, 
after an attorney had examined an abstract of title for a client and 
after the relation had ceased, he, by the use of the knowledge he 
had acquired in the examination, secured the title to the property for 
himself and his friends, but the court decreed that they held it in 
trust for his former client. In Robb v. Green, a manager of a busi- 
ness copied the names of the customers from the order book of his 
master, the proprietor. After the manager's term of service had 
ended, he established a business in compétition with that of his mas- 
ter, and proceeded to use the names of customers he had copied to 
divert business to himself, but the court decided that he held this in- 
formation in trust for his former master, and enjoined him from 
using it against him. 

Another objection earnestly urged against the equity of the com- 
plainants is that Comstock had no discretionary power, no authority 
to sell the land ; that his only agency was to solicit and conduct 
probable customers to his principals ; and that, if he was disabled from 
purchasing this Buckwater tract, he was disabled from buying any 
land in Barton county. It does not follow that Comstock was for- 
bidden to purchase any land in Barton county because he was dis- 
abled from buying the Buckwater tract. He was prohibited from 
using the information and advantages he had secured by means of 
121 F.— 40 
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his agency to prevent or hinder his principals from accomplishing 
the purpose of the agency. His disability extended to ail land by 
the purchase of which through the information and benefits he had 
derived from the agency he would hinder or obstruct his principal's 
business of buying and selling lands in Missouri. But it extended 
no farther. He was àt liberty to deal in any lands in Barton county 
concerning which he had learned nothing by the means of his agency. 
But he could not lawfully use any information or interest acquired 
thereby to destroy or to injure the business of his principals. 

Nor was discrétion or authority to sell thèse 1,925 acres of land 
requisite to disable this agent from buying and holding them adversely 
to his principals. Every agency créâtes a fiduciary relation, and 
every agent, however limited his authority, is disabled from using any 
information or advantage he acquires through his agency, either to. 
acquire property or to do any other act which defeats or hinders the 
efforts of his principals to accomplish the purpose for which the 
agency was established. In Gardner v. Ogden, 22 N. Y. 327, 343, 
350, 78 Am. Dec. 192, the clerk of the brokers of the plaintiffs, was 
held to be disabled from buying the plaintiffs' property, although he 
never had any discrétion or authority relative to the sale of it. In 
Winn V. Dillon, 27 Miss. 494, 497, Dillon was declared to be dis- 
abled from purchasing the lands he acquired, although the only au- 
thority he ever had was to search out and report thêir descriptions. 
In Davis v. Hamlin, 108 111. 39, 49, 48 Am. Rep. 541, an agent of a 
lessee to procure amusements for his theater, who never had any 
authority to deal with the leasehold estate, was held to be disabled 
from taicing a renewal of the lease himself, and was adjudged to hold 
the leasehold interest which he had secured for the exclusive use and 
benefit of his principal. 

The truth is that the principle of law which controls the détermina- 
tion of this case is not Hmited or conditioned by the interests, powers, 
or injuries of the parties to the fiduciary relations. It is as broad, 
gênerai, and universal as the relations themselves, and it charges 
everything acquired by the use of knowledge secured by virtue of thèse 
trust relations and in violation of the duty of fidelity imposed thereby 
with a constructive trust for the benefit of the party whose confidence 
is betrayed. It dominâtes and controls the relation ôf attorney and 
client, principal and agent, employer and trusted employé, as com- 
pletely as the relation of trustée and cestui que trust. In Greenlaw 
v. King, 5 Jnr. 19, Lord Chancellor Cottenham, speaking of this 
doctrine, says : "The rule was one of universal application, affecting 
ail persons who came within its principle, which was that no party 
could be permitted to purchase an interest when he had a duty to per- 
form which was inconsistent with the character of a purchaser." In 
Hamilton V. Wright, 9 Cl. & Fi. m, 122, Lord Brougham declared 
that it is the duty of a trustée "to do nothing for the impairing or 
destruction of the trust, nor to place himself in a position inconsistent 
with the interests of the trust." And on page 124 he said : "Nor is it 
only on account of the conflict between his interest and his duty to the 
trust that such transactions are forbidden. The knowledge which he 
acquires as trustée is of itself sufîicient ground of disqualification, and 
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of requiring that such knowledge shall not be capable of being used 
for his own benefit to injure the trust." The rule upon this subject 
was clearly and not too broadly stated in the American note to Keech 
V. Sandford, i White & T. Lead. Cas. in Eq. (4th Am. Ed.) p. 62, 
*page 58, in thèse words : "Wherever one person is placed in such 
relation to another, by the act or consent of that other, or the act of 
a third person, or of the law, that he becomes interested for him, or 
interested with him, in any subject of property or business, he is pro- 
hibited from acquiring rights in that subject antagonistic to the person 
with whose interests he has become associated." The facts of the case 
in hand brought it squarely within this rule, charged the title which 
the agent Comstock acquired with a constructive trust for the benefit 
of his principals, and furnished substantial ground for their applica- 
tion to a court of equity for appropriate relief. 

It is contended, however, that the complainants are entitled to no 
remedy in equity because tliey hâve been guilty of iniquity. It is 
said that their plan of obtaining from owners options to purchase 
their lands at fixed priées, of then selling at an advance, and retaining 
the profits, and of obtaining agreements from owners that they might 
sell the lands at a price above that fixed in the contracts, and retain 
the balance for their compensation, was reprehensible, and that they 
conspired with Bowling to induce Reid and Green to sell their lands 
at a low price. There are two sufhcient answers to thèse arguments. 
They are (i) that the record discloses nothing unfair or inéquitable 
in the plans or acts of the complainants, and (2) that the acts to 
which the défendants object neither conditioned nor affected the 
equity which the complainants now seek to enforce. There was 
nothing evil in itself, forbWden by law, or obnoxious to the strictest 
fules of fair dealing in the plan of business which the complainants 
had adopted. It contemplated no deceit of the owners of lands. In 
each case thèse owners were completely informed either that the 
complainants proposed to buy their property at the priées which the 
owners fixed and to make a profit for themselves by selling it again 
at a higher priée, or that they proposed to sell the lands at as high 
a price as they could obtain, to return to the owners the price which 
the latter fixed, and to retain the différence as their profit in the 
transaction. There is no suggestion of iniquity, injustice, or unfair- 
ness in such a method of dealing. Larow v. Bozarth, 68 Mo. App. 
406. 

Nor was there anything reprehensible in the endeavors of com- 
plainants to obtain from the owners of the lands hère in controversy 
a contract for their purchase at the lowest possible price. They were 
not the agents of the owners. Bowling was their agent. The com- 
plainants are not responsible for his acts and transactions. They are 
not in issue in this case, and they will not be discussed. Bowling 
and the owners of the land whom he represented stood upon one side, 
and the complainants upon the other, in the negotiations for the 
sale of thèse lands to the latter. The complainants were prospective 
buyers. Reid and Green were sellers. The complainants were deal- 
ing with the vendors at arm's length. To them the lowest, to Reid 
and Green the highest, price, was the desideratum, and Trice and 
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Beamer had the right to use ail fair and reasonable means to buy tlie 
land from their owners at the lowest price which they were willing 
to receive for it. There is no évidence in this case that they made 
any false représentations to the executors or to Bowling, or that 
they used any unfair means to obtain a contract for the purchase of 
the lands, while the fact that the agent, C. W. Comstock, was willing 
to take them, and Reid and Green sold them to him at the same price 
at which the complainants were expecting to buy them, is very persua- 
sive évidence that no fraud was perpetrated upon the executors. 

Moreover, if the charges which the défendants make against the 
complainants were true, they would constitute no défense to this suit. 
Their alleged ofïenses were not against the défendants, but against 
the former owners of this property. Thèse owners hâve made no 
complaint and their rights and remédies are not hère in question. 
The only issue hère is whether or not the constructive trust which the 
betrayal of confidence by the agent Comstock has raised shall be en- 
forced. General iniquitous conduct, reprehensible acts toward third 
parties, do not deprive a suitor of his right to justice in a court of 
equity. Wrongful conduct in the very act or matter which constitutes 
the complainant's ground of action, and that alone, will repel from 
a court of equity on the ground that "lïe who comes into equity must 
do so with clean hands." This rule does not disqualify any complain- 
ant from obtaining relief who has not dealt unjustly in the very trans- 
actions concerning which he complains. Shaver v. Heller & Merz 
Co., 48 C. C. A. 48, 61, 108 Fed. 821, 834; Woodward v. Woodward, 
41 N. J. Eq. 224, 225, 4 Atl. 424; Dering v. Earl of Winchelsea, i Cox, 
Ch. 318, 319; Lewis & Nelson's Appeal, 67 Pa. 153, 166; Bateman 
V. Fargason, 4 Fed. 32, 33, 2 Flip. 660; Bisp. Eq. 61 ; Mahoney v. 
Bostwick, 96 Cal. 53, 61, 30 Pac. 1020, 31 Am. St. Rep. 175. The 
acts charged against the complainants, even if they had been commit- 
ted, did not tend to perpetrate any wrong or inflict any injury upon 
the défendants, raised nb equity in their favor, and constituted no dé- 
fense to the enforcement of the trust which their violation of duty 
established. 

One of the défenses to this suit was that the défendant James C. 
Comstock, who now holds the title to the lands in question, was a 
bona fide purchaser thereof for value without notice of the claim of 
the complainants. The court below found that this défense was not 
sustained by the évidence, and that James C. Comstock stood in the 
shoes of his brother, C. W. Comstock, the agent of the complainants. 
Counsel for the défendants hâve not argued or suggested in this court 
that there was any error in this conclusion. But, as the case must 
now be remanded for final decee, the évidence and the law upon this 
question bave been carefully re-examined. James C. Comstock was 
a brother of C. W. Comstock. C. W. Comstock procured his option 
to purchase the land on September 15, 1899. He paid $75 for it at 
that time. About October 16, 1899, he paid $1,925 in part payment 
of the purchase price. On March i, 1900, $6,000 more was paid. 
The deed was taken to James C. Comstock, and the latter made his 
note and trust deed for $30,000. C. W. Comstock managed the land, 
conducted ail the correspondence and business, caused the leases to 
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be taken to himself, acted in every way as the owner, and his brother, 
James C. Comstock, acted as his agent in the entire transaction. On 
January 4, 1900, James C. Comstock deposited with his brother, C. W. 
Comstock, $10,000, and they say that out of this deposit the $2,000 
which C. W. Comstock had paid in September and October was repaid 
to him, and the $6,000 was paid on March i, 1900. The option to 
purchase the land was assigned to James C. Comstock about October 
12, 1899. He never paid his brother $1 for the assignnient of this 
option or for the land, akhough the évidence is conclusive that the lai- 
ter considered it of much greater value than the amount of the pur- 
chase price he had agreed to pay for it. In February, 1900, before the 
$6,000 was paid, James C. Comstock was notified of the claim of Trice 
and Beamer. Thèse facts compel the conclusion that James C. Com- 
stock cannot defeat this suit on the ground that he is a bona fide pur- 
chaser without notice, because the évidence convinces that he is the 
mère agent and représentative of his brother, holding the property 
for him, and because he received notice of the claim of the complain- 
ants before he had paid more than $2,000 on account of the purchase 
of the property, and probably before he had paid anything. The 
actual payment of the money which constitutes the purchase price be- 
fore the receipt of notice is indispensable to the maintenance of the 
claim that one is a bona fide purchaser without notice. Jewett v. 
Palmer, 7 Johns. Ch. 64, 67, 68, 11 Am. Dec. 401; Hardingham v. 
Nicholls, 3 Atk. 304; Harrison v. Southcote, i Atk. 538; Story v. 
Lord Windsor, 2 Atk. 630; Kiefer v. Rogers, 19 Minn. 32; Wallace 
V. Wilson, 30 Mo. 335. 

The resuit is that the complainants are entitled to the relief which 
they sought by their bill. The évidence in this case bas been care- 
fully examined. It does not lead to the conclusion that the défend- 
ants or either of them intended to perpetrate any injustice or wrong 
upon the complainants or to do any act which they deemed inconsist- 
ent with the rules of honor and fair dealing. But the fiduciary re- 
lation through which the agent, C. W. Comstock, procured his infor- 
mation and knowledge of the location, character, and value of this 
tract of land, his acceptance of the agency, his leading of the prob- 
able purchaser to the property, his receipt from his principals of the 
expenses of his trip, forbade him from purchasing this land for him- 
self, and thereby preventing his principals from effecting a sale of it, 
and charged it in his hands with a constructive trust in their favor. 

The decree below is accordingly reversed, and the case is remanded 
to the Circuit Court, with directions to enter a decree to the effect 
that the défendants hold the title to the 1,925 acres of land described 
in the bill in trust for the sole use and benefit of the complainants ; 
that upon the payment to the défendants or their attorneys of the 
amount of money which they hâve expended in purchasing the lands, 
with interest thereon at the légal rate, from the respective times of 
their payments, and upon the payment and surrender to James C. 
Comstock of his note for $30,000, which he executed in part payment 
of the purchase price, or upon the exécution and delivery to him of a 
bond, with sufficient sureties, approved by the judge and conditioned 
to pay the note of $30,000, and to hold the défendant James C. Com- 
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Stock harmless therefrom and from the trust deed or mortgage se- 
curing the same, the défendants shall convey the lands in dispute to 
the complainants ; that in default of such conveyance the title shall 
be passed by decree; and that the défendants shall pay the costs of 
the suit. 



CLAYTON et al. V. EXCHANGE BANK OF MAÇON. 

In re JOSEPHSON. 

(Circuit Court of Appeals, Fifth Circuit. March 17, 1903.) 

No. 1,1T9. 

1. FkAUD on CBBDITORS— WlTHHOLDIlfG MoRTGAGE FEOM EeCORD— EnHANCE- 

MENT DP Crédit — Allowancb of Mortgabe Debt in Bankruptcy. 

Code Ga. 1895, §§ 2724, 2727, require mortgages to be recorded, and 
provide that a fallure to record will postpone them to subséquent lienees 
and purchasers. Section 2695 provides that every conveyance or contract 
made to def raud , creditors — such intention being known to the party 
taliing — shall be void, but a bona flde transaction, virithout ground for 
reasonable suspicion, shall be valid. A storekeeper who had done busi- 
ness with a bank for 20 years executed mortgages to it, covering hls 
entire property, conslsting of realty, and also bis stock in trade theu 
existlng and to be acqulred. The mortgages were withheld from record, 
though the storekeeper and bank président both denled any agreement 
therefor. The storekeeper purchased goods, referring hls vendors to a 
rating In a mercantile agency which he had given without mentioning 
the mortgages. He flled a voluntary pétition in bankruptcy, and on the 
same day and hour, in response to notice thereof by téléphone, the bank 
recorded the mortgages. The bank président testifled that he had no 
reason to suspect the storekeeper's insolvency until three or four days 
before hls bankruptcy, but admltted that he knew that the recordiug of 
the mortgages would hâve destroyed the storekeeper's crédit, and that 
he knev? the mortgagor was golng to New York to buy goods, and that 
the purpose of keeping the mortgages ofC the record was not to impair 
hls crédit. Held, that the mortgage debts were not entitled to priority in 
the bankruptcy proceedlngs over the daims of the vendors subsequently 
selling goods to the storekeeper. 

McCormick, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

For a perlod of about 20 years next preceding the year 1900, Simon Joseph- 
son was engaged In business as a merchant in Maçon, Ga. During ail that 
time the Exchange Bank of Maçon (hereinafter called the "Bank") was en- 
gaged in the same town in the banking business, and they had dealings for 
that perlod as banker and client. In the years 1899 and 1900 Josephson 
executed and delivered to the bank notes secured by mortgages for sums 
amounting, in the aggregate, to more than ?13,250, as foUows: (1) Note made 
May 9, 1899, due at 6 months, for $5,000, secured by mortgage of same date 
on real estate In Georgia. (2) Note made September 19, 1899, due at four 
months, for $750, secured by mortgage of same date on real estate in Georgia. 
(3) Note made Pebruary 16, 1900, due at six months, for $2,500, secured by 
mortgage of same date on real estate in Georgia. (4) Three notes made 
March 28. 1900, due August 15, September 15, and October 15, 1900, each for 
iiiôOO, secured by mortgage on real estate, and also on Josephson' s stock of 
merchandise then on hand, and "on future purchases of goods made for the 
purpose of replaclng such stock sold in due course of trade." The foregoing 
notes were renewed when due, and extended on the payment of Interest 
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(5) Two notes made July 25, 1900, one due at four months, the other at flve 
months, each for $1,750, secured by mortgage on real estate In Georgla; also 
on stock of merchandise on hand and to cover future purchases of goods to 
replenish stock. In January, 1900, Josephson made a statement to Dun's 
Mercantile Ageney showing the net value of his property to be §34,070, but 
did net mention the mortgages. After executing the last mortgage, he went 
to New York and bought goods. He referred the Wholesale merchauts from 
whom he purchased goods to Dun's Commercial Ageney to show his flnancial 
condition. He contracted many new debts, and on November 17, 1900, at 5 
o'elock p. m., he filed his voluntary pétition in bankruptcy. AU of the mort- 
gages meantime had been withheld from lecord. But on November 17, 1900, 
at 5 o'elock p. m., the bank, by Its président, flled ail of the mortgages in the 
superior court of Bibb county, Ga., for record. After Josephson was adjudi- 
cated a bankrupt, the bank filed In the district court its proof of claim, 
founded on the notes and mortgages. It claimed a valid lien on the prop- 
erty described in the mortgages. E. S. Clayton and S. H. Myers, the trustées 
of the bankrupt's estate, filed objections to the claims. Thèse objections were 
made in behalf of the unsecured creditors, who became creditors, it Is ad- 
mltted hère, after the exécution of the mortgages, and while they were un- 
recorded, The validity of the debts was not contested, but it was denied 
that the bank had a valid lien or was entitled to priority. ' The objections 
relied on hère were, in substance, (1) that the failure to record the mortgages 
before the pétition in bankruptcy was filed makes them void under the provi- 
sions of the bankrupt act; and (2) that they are void under the common law 
and statutes of Georgia, because withheld from record under clrcumstances 
that make them fraudulent agalnst the subséquent creditors of the bankrupt. 
The mortgages and notes were in évidence. Only three witnesses were 
examlned — Simon Josephson, the bankrupt; C. E. Léonard, discount clerk of 
the bank; and J. W. Cabaniss, président of the bank. The pertinent substance 
and effect of their évidence not stated above will be found in the opinion. 
The référée in bankruptcy overruled the objections to the mortgages, and held 
that they were valid liens, and the District Ckjurt approved the décision of 
the référée. The trustées appealed to this court, and it is assigned, witli 
proper spécifications, that the District Court erred in the decree rendered. 

F. C. Poster and C. Henry Cohen (Poster & Butler, on the brief), 
for appellants. 
A. L,. Miller, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellants' fir^t contention is that the mortgages executed by 
Josephson to the bank are void under the provisions of the bank- 
rupt act, because they were not placed on record before Josephson 
filed his pétition in bankruptcy. This view is urged on pur atten- 
tion with great earnestness, and with the citation of many authori- 
ties. The view we take of the case, however, makes it unnecessary 
for us to décide this question. 

The appellants' second contention is that the mortgages are void 
under the common law and the statutes of Georgia. It is conceded 
by the learned counsel for the appellee that if thèse mortgages, on 
the facts shown in the record, are void under the laws of Georgia, 
they would not be enforced in the fédéral courts as valid liens against 
the gênerai creditors of the bankrupt. Etheridge v. Sperry, 139 U. 
S. 276, II Sup. Ct. 565, 35 L. Ed. 171. It is provided by statute in 
Georgia that a mortgage must be recorded. Code 1895, § 2724. 
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Mortgages on real estate must be recorded in the county -where the 
land lies; on personalty, in the county where the mortgagor resided 
at the time of its exécution, if a résident of the state. If a nonresi- 
dent, then in the county where the mortgaged property is. Id. § 
2726. The efifect of the failure to record mortgages is provided for 
by statute: 

"Mortgages not recorded wlthin the time required remain valld as agalnst 
the mortgagor, but are postponed to ail other liens created and obtained, or 
purchases made prier to the actual record of the mortgage. If, however, tïie 
yoùnger lien is created by contract, and the party receiving it bas notice of 
the prior unrecorded mortgage, or the purchaser bas the like notice, theu the 
lien of the older mortgage shall be held good against them." Code 189Ô, S 
2727. 

The effect of thèse statutes, as construed by the Suprême Court of 
Georgia, is that a judgment obtained before the mortgage is recorded 
has priprity over it, and by the failure to record a mortgage in time 
the mortgagee risks the precedence of after-acquired mortgages and 
judgments. Hardaway v. Semmes, 24 Ga. 305 ; Richards v. Myers, 
63 Ga. 763. The contention of the learned counsel for the appellee 
is unquestionably correct — ^that the mère failure to record a mort- 
gage does not affect its validity as between the parties, and that the 
mortgage would remain an incumbrance upon the property, entitled 
to satisfaction prior to the claim of creditors who had established 
no Hens on the property. But in view of the îacts of this case, it will 
be seen that a proper conclusion can only be reached by considering 
not only the registration law, but also the laws requiring mortgages 
and conveyances to be made and held in good faith. 

Both by statute and by the common law that prevails in Georgia, 
certain acts by debtors are made fraudulent in law against creditors 
and others, and as to them null and void. Among thèse: 

"Every conveyance of real or personal estate, by wrltlng or otherwise, and 
every bond, suit, judgment and exécution, or contract of any description, had 
or made wlth intention to delay or defraud creditors, and such intention 
known to the party taking; a bona flde transaction on a valuable considéra- 
tion and without notice or ground for reasonable suspicion shall be valid." 
Code Ga. 1805, § 2695, subd. 2. 

In Robinson v. Woodmansee, 80 Ga. 249, 4 S. E. 497, the trial 
court instructed the jury that: 

"If they believed that Robinson made thèse mortgages, and there was an 
understanding wlth the persons receiving them that they should be kept off 
the record for the purpose of protecting his financial crédit, then the mort- 
gages would be fraudulent as to ail persons extending crédit to Kobinson 
af ter tbls date." 

The court, commenting on this charge, said: 

"We think this part of the charge erroneous. TJnder the facts of the case, 
it was not, as. a matter of law, fraudulent to agrée not to record the mort- 
gages. It Is not necessarily a fraud to agrée not to record a mortgage. The 
agreement or understanding may hâve been made with the most honest in- 
tention. It Is for the Jury to say what the intention was — whether the mort- 
gages were glven by the debtor for the purpose of hindering, delaying, or 
defrauding his creditors. • • * It has been held 'that an arrangement or 
understanding Jn regard to wlthholding mortgages from record until tho 
mortgagors should hâve trouble did not render the mortgages void, but was 
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a matter for the considoration of the jury in passing upon the question of 
fraud.' " 80 Ga. 254, 255, 4 S. E. 500. 

The effect of this décision is that an agreement between the mort- 
gagor and mortgagee not to record a mortgage is a badge of fraud, 
but it does not amount to a fraud in law, that would authorize the 
court to instruct the jury peremptorily to find the transaction fraudu- 
lent, but that the évidence should be passed on by the jury. In the 
case before us, the proceeding being in accordance with equity pro- 
cédure nid principles, tlie court has not the aid of a jury, and is re- 
•quired to weigh the évidence, and give it effect according to its weight. 

The recording of a mortgage is intended to give notice of the in- 
cumbrance on the property. In that regard, it serves the same pur- 
pose that the possession of the property by a mortgagee or vendee 
would serve. In view of that fact, the case of Smith v. McDonald, 
25 Ga. 379, contains pertinent observations. In that case a party 
requested the court to charge the jury that a subséquent créditer 
has no right to complain of badges of fraud that existed before his 
debt was contracted. Lumpkin, J., delivering the opinion of the 
court, and commenting on the requested charge, said: 

"It is conceded that if a vendor malie an absolute conveyance of laud, 
and continue in possession, it is a badge of fraud, as against creditors. Had 
Daniel B. Smitti abandoned tlie occupancy of tliis land before tlais debt was 
contracted, counsel might very properly bave asked tlie cliarge which he did. 
But Daniel B. Smith not only remained in possession to the time when the 
debt was contracted, but to the date of the judgment and the levy. The 
badge eontinuing then required explanation as against the subséquent det)t, 
as well as against debts existing at the time of the sale. Indeed, the pre- 
sumption is stronger in favor of the new debts than the old, for they may 
be supposed to hâve been contracted upon the crédit given to the défendant 
on account of his possession and apparent ownership of the property." 

The évidence, without contradiction, shows that the bank advanced 
money to Josephson for which the mortgages were given. While 
a considération is, of course, necessary to sustain the mortgages, 
this fact is by no means conclusive of their validity. As said by 
Bleckley, J., in Phinizy v. Clark, 62 Ga. 623 : 

"A fraudulent conveyance cannot stand against creditors, whether made 
to secure a debt or not. The conveyance must be pure. It must be made 
bona fide, and with no purpose, lînown to or suspected by the creditor, to 
hamper and entangle the property as against other creditors, for the sake 
of hindering or delaying them. If made partly to secure a debt, and partly 
to hinder, delay, or in any way defraud other creditors, and the creditor 
taking the deed has knowledge of this latter intention, or grounds for reason- 
flble suspicion, no title wiil pass as against the other creditors." 

And the learned judge added : 

"It is enough that we rule tliere must be no fraud which would vitiate any 
conveyance under any section of the Code, or any part of the common law 
in force hère, and that no matovial badge of fraud must be left unexplained." 

A mortgage not at first fraudulent may become so by being con- 
cealed, "because by its conccalment persons may be induced to give 
crédit to the grantor." And omissions to place deeds on record are 
often held to be instances of secrecy, within the rule. Bump on 
Fraud. Conveyances (ist Ed.) 82, and cases there cited. 

In Hildreth v. Sands, 2 Johns. Ch. 35, Chancellor Kent approved 
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the proposition which was first announced in Hungerford v. Earle, 
2 Vern. 261, that "a deed not at first fraudulent may aftérwards be- 
come so by being concealed or not pursued, by which means cred- 
itors are drawn in to lend their money." This is approved by the Su- 
prême Court in Blennerhassett v. Sherman, 105 U. S. 100, 118, 26 
L. Ed. 1080. In Milliard v. Cagle, 46 Miss. 309, a mortgage is held 
void against existfng and future crédits. The principle circumstance 
relied on was the fact that the grantor retained possession of the 
property, and the deed was witliheld from record, and the mortgagor 
was thereby enabled to contract debts upon the presumption that 
the property was unincumbered. The court declared that the natural 
and logical effect of the conduct of the parties was to mislead and 
deceive the public, and induce crédit to be given to the mortgagor 
which he could not hâve obtained if the truth had been known, and 
the whole scheme was fraudulent as to subséquent creditors. This 
case did not meet the approval of the Suprême Court of Alabama 
in Mobile Savings Bank v. McDonnell, 87 Ala. 736, 6 South. 703; 
but it has been quoted and approved by the Suprême Court in Blen- 
nerhassett V. Sherman, supra, in which case a mortgage was held 
void chiefly because the mortgagee withheld it from record for the 
purpose of giving the mortgagor a fictitious crédit, by means of which 
he was enabled to contract other debts, which he could not pay. It 
is true that in that case the mortgagor was insolvent, and his insol- 
vency was known to the mortgagee. Mr. Justice Woods, in deliver- 
ing the opinion of the court, cites and reviews many Énglish and 
American authorities, many of which seem to sustain the proposi- 
tion that, without regard to the solvency of the mortgagor at the 
date of the mortgage, a mortgage would be void, as against subsé- 
quent creditors, if withheld from record, upon agreement between 
the mortgagor and the mortgagee, for the purpose of giving the 
latter a fictitious Crédit. In the case at bar the président ot the 
bank testified that he had no reason to suspect the insolvency of 
Josephson, but he admits that he knew his condition to be such that the 
recording of mortgages for about $14,000 on his property would 
hâve destroyed his crédit. 

In Alabama there are statutes requiring mortgages to be recorded. 
If not recorded, they are made void as to purchasers for a valuable 
considération, mortgagees, and judgment creditors having no notice 
thereof. Code Ala. 1896, §§ 1005, 1006. As in Georgia, the un- 
recorded mortgage is good as between the parties to it, and is good 
as against creditors who hâve not obtained a judgment or other 
incumbrance on the property. The statute in that state, declaring ail 
conveyances void which are made to hinder, delay, and defraud cred- 
itors, is not greatly unlike the statute in Georgia. Code Ala. § 2156. 
In Lehman v. Van Winkle, 92 Ala. 443, 450, 8 South. 870, the court 
had occasion to consider the effect of withholding a mortgage from 
record, lest it might injure the mortgagor's business and crédit. The 
court said: 

"But when, as hère alleged, the fallure to record Is not a mère omission, 
attributable to Inadvertance, Inconvenience, or négligence, but is an affirma- 
tive and Intentional -withholding from record, with the ulterior purpose 
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charged In the blU, we cannot be In doubt that the transaction Is tainted 
with actual fraud, whlch wlll vitiate it as against subséquent creditors, and 
the like, who bave been drawn into contractual relations witb tlie mortgagors 
by assuming thelr apparent to be their real status with respect to the prop- 
erty covered by the mortgage; and this resuit follows notwithstanding the 
conveyance is free from infirmity in every other respect." 

In Mobile Savings Bank v. McDonnell, 87 Ala. 736, 6 South. 703, 
after holding, on the particular facts of that case, that the mortgage 
was not made void, the court indicated that, if it had been withheld 
from record for the fraudulent purpose of upholding the crédit of the 
debtor, it would hâve been declared void as against simple-contract 
creditors whose debts were incurred in the meantime. 

In Baker v. Pottle, 48 Minn. 479, 51 N. W. 383, it was decided 
that if a mortgage is withheld from record by an agreement between 
the mortgagor and mortgagee, in order that the crédit of the former 
may not be impaired, it is a fraud as to any one who becomes a créd- 
iter of the mortgagor, relying upon the false appearance of responsi- 
bility thus created. Central Bank v, Doran, 109 Mo. 40, 18 S. W. 
836, is to the same effect. 

The fundamental principle involved in ail of thèse cases has never 
been more aptly and briefly expressed than by Lord Denman, C. J., 
who said that: 

"Where one by his words or conduct willfully causes another to believe In 
the existence of a certain state of things, and Induces bim to act on that 
belief, so as to alter his own previous position, the former is concluded from 
averring against the latter a différent state of things as existing at the same 
tlme." Pickard v. Sears, 6 Ad. & El. 469, 33 Eng, Com. Law Rep. 115. 

Thèse authorities and principles seem to be clearly applicable to 
the facts of this case. The mortgages were withheld from record 
for the avowed purpose of bolstering the crédit of the mortgagor 
so that he might make other debts. Cabaniss, the président of the 
bank, who had entire charge of the transactions with Josephson, tes- 
tified : 

"I knew that Mr. Josephson was golng to New York to buy goods, and 
that thèse loans were not on record. I knew that if I had put them on 
record I would hâve destroyed bis commercial crédit at tbe time." Again: 
"I know that, as a business man, that if I had this mortgage recorded it 
would hâve destroyed his crédit My purpose in keeping it off the records 
was not to Injure bim in making the loan, but to benefit bim." 

Léonard, the bank's discount clerk, testifîed that he did not send 
the mortgages to be recorded, but that he "would hâve sent them 
if I had not been told not to." 

We learn from Léonard that, in due course of business, he would 
hâve sent the mortgages to hâve been recorded if he had not received 
instructions to withhold them; and we learn from the président of 
the bank why those instructions were given. Josephson avails him- 
self fully of the favor conferred on him by the withholding of the 
mortgages from record. He continues to buy goods, and his new 
creditors are now contesting, through the trustées, the validity of the 
mortgages. He never mentioned the mortgages. He furnished the 
commercial agencies with a statement of his financial condition, but 
did not disclose the fact that any of his property was mortgaged. 
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He then referred the merchants from whom he was purchasing goods 
to the commercial agencies for a statement of his condition. It is a 
matter of common knowledge that commercial agencies, in obtain- 
ing statements of the financial condition of merchants, endeavor to 
learn if they hâve incumbrances upon their property. If a merchant 
gives a mortgage on his property for any considérable sum, the fact 
is often telegraphed to those agencies by their local attorneys or 
agents. It is conceded by the président of the bank and the bank- 
rupt that if thèse mortgagés had been recorded the crédit woukl 
not havé been extended to the latter by the creditors who now con- 
test the priority of the mortgagés. Thèse mortgagés were with- 
held from record for a period of about i6 months. The mortgagor 
and mortgagee had had confidential business relations as banker 
and client for a period of about 20 years. When Josephson was 
ready to file his pétition in bankruptcy, the fact was made known, 
probably by téléphone, to the bank. Cabaniss testified that a short 
time before this pétition in bankruptcy was filed — "probably a day 
or two" — ^it dawned upon him that Josephson's statements were not 
correct, and that "he was not as solvent as he made it appear to me." 
"Up to three or four days before his bankruptcy, I had full confi- 
dence in his solvency and his ability to meet his obligations." But 
notwithstanding thèse suspicions, the mortgagés were still withheld 
from record, and it was only after receiving the message by téléphone 
that they were filed for record; and the indorsement on the pétition 
in bankruptcy and the indorsements on the mortgagés show that they 
each were filed "at 5 o'clock p. m., November 17, 1902." In this 
connection it is significant, to say the least, that the filing for record 
of the mortgagés at any time before Josephson was ready to go into 
voluntary bankruptcy would hâve given the creditors opportunity to 
institute within four months of such record involuntary proceedings 
against him, which, in view of his insolvency, which doubtless existed, 
might well hâve resulted in setting aside ail the mortgagés as unjust 
préférences, although acttlally given more than four months prior 
to the bankruptcy proceedings. Bankr. Act 1898, § 3, clause "b," 
[U. S. Comp. St. 1901, p. 3422], and section 60 [page 3445]. It 
may be that the intentional withholding by the mortgagee of a mort- 
gage from record for the purpose of giving the mortgagor a fîcti- 
tious crédit is sufficient of itself to invalidate the mortgage at the suit 
of one who credited the mortgagor in ignorance of the incumbrance, 
and undoubtedly it is made invalid when the mortgagor and the 
mortgagee agrée that it shall be withheld for such purpose. In this 
case both the mortgagor and the président of the bank testified that 
there was no agreement on the subject. We hâve not concluded 
that there was any express agreement, either oral or written. With- 
out attributing any intentional misstatement to either witness, the cir- 
cumstances surrounding this case show conclusively, we think, that 
there was a tacit understanding by both parties to the mortgagés that 
they would not be recorded until it could be donc without injury 
to the credi* of the mortgagor. This course was to the interest 
of both parties. It was to the pecuniary interest of both that the 
mercantile business of Josephson should continue. Exposure of the 
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mortgages would, as is conceded, destroy the crédit of the debtor 
and stop his business; and the bank was getting more security by 
upholding his crédit, so that he could purchase more goods, which 
would stand as an additional indemnity to the bank. 

It is a circumstance not without weight that two of the mortgages 
were on the goods in Josephson's store, and that he was permitted 
to continue to sell them in his retail business, and that the goods 
purchased to replenish or enlarge the stock, by the terms of the two 
mortgages, were included in them. It does not appear that the cash 
reahzed by the sale of the goods was applied to the payment of the 
mortgages. The creditors who seek to avoid the priority of the 
mortgages are those who sold goods to the mortgagor after the exé- 
cution of the mortgages, and while they were withheld from record. 

Up to the very moment that Josephson fîled his pétition in bank- 
ruptcy, both he and the bank, so far as actions could speak^and they 
often speak more forcibly than words — asserted that the property of 
the former was not mortgaged. Both seemingly profited by this 
course. It seems to us inéquitable to permit the bank at the last mo- 
ment to produce the mortgages, and contradict the assertions made 
by the conduct of both the mortgagor and the mortgagee, to the injury 
of those who were misled and deceived. It has been said that, if one is 
silent when he should speak, he will not be permitted to speak when 
he should be silent ; and is it not also just to say that if one, for im- 
proper motive, refuses to claim openly under a mortgage when duty 
to others requires him to do so, he shall not be permitted to assert 
such claim when justice to others forbids? 

The leading facts that constrain us to a conclusion unfavorable to 
the appellee may be briefly summarized : The mortgagor and mort- 
gagee had intimate business relations for a period of 20 years. The 
five mortgages covered substantially ail of the property of the former. 
Two of them embraced a stock of goods which the former was permit- 
ted to hold and continue to sell. They also embraced new goods pur- 
chased to replenish the stock. The law of the state required mort- 
gages to be recorded to keep them good against junior incumbrances. 
The recording of the mortgages would hâve destroyed the crédit of 
the mortgagor. They were withheld from record for about 16 months 
by the mortgagee for the avowed purpose of bolstering the crédit 
of the mortgagor. The mortgagor made a statement of his financial 
condition to a commercial agency, suppressing the fact that his prop- 
erty was mortgaged. Going to replenish his stock, he referred the 
wholesale merchants to the financial statement he had made, but said 
nothing of the mortgages. He made new debts for goods, which, 
when bought, came under the two mortgages, and filed a pétition to be 
adjudged a bankrupt, and on the same day and hour the mortgagee, 
being notified by téléphone, filed the mortgages for record. We can- 
not avoid the conclusion that this conduct was unfair, unjust, and in- 
équitable to the new creditors of the mortgagor, who were imposed 
upon by the apparent freedom from liens of ail of Josephson's prop- 
erty. It is the peculiar province of courts of equity to grant relief in 
such cases. In this case it is équitable and just to reduce things to 
Ihat condition which the bankrupt and the bank, through its officers. 
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made the new creditors believe really existed, and that is donc by de- 
nying the mortgages priority over the debts contracted by Josephson 
while the mortgages were withheld to give him fictitious crédit. 

The decree of the district court is reversed, and the case remanded, 
with instructions to proceed conforming to this opinion. Reversed. 

McCORMICK, Circuit Judge, dissents. 



DIMMICK V. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. February 24, 1903.) 

No. 887. 

1. EmBBZZLEMENT — MiNT Cl/ERK— PaILUIîB TO DePOSIT MONBT — iKDICTMENT. 

Wtiere an indlctment against a government clerk: for falling to deposit 
money wtien requlred by the Secretary of the Treasury, as required by 
Rev. St. § 5492 [U. S. Comp. St. 1901, p. 3705], charged that the money 
was received by défendant on December 11, 1900, and that It was in his 
possession on December 31, 1900, which was the last day of the quarter 
in which he eould deposit the same In compliance with the rules of the 
Treasury Department, and that défendant failed to deposit the same on 
that day, it was not objectionable on the ground that it did not charge 
the aceused with failure to deposit the money, but merely charged a 
failure to deposit on a specifled date. 

2. Same — Description op Money. 

Where an indictment alleged that défendant was a clerk In the United 
States mlnt, and as such clerk he had In his possession certain money, 
for the failure to deposit which, as required by Rev. St. § 5492 [U. S. 
Comp. St 1901, p. 3705], he was indicted, it was not objectionable for 
failure to describe the money which it was clalmed défendant failed to 
deposit. 
8, Same — Counts op Indictment— Verdict — Opération— Acqtjittal. 

Where two counts of an Indictment against a clerk of the United 
States mint charged einbezzlement for failure to deposit funds in his 
hands, as required by Rev. St. § 5492 [U. S. Comp. St. 1901, p. 3705], and 
two other counts charged him with the failure to deposit the same as 
directed by the Secretary of the Treasury, for which a punlshment is 
provided by the same section, a verdict of gullty on the latter counts 
only did not operate as an acquittai on the ground that the crime of 
embezzlement charged was with référence to the same moneys referred 
to in such subséquent count. 
4 Same— Jdrors— CHAiiLKNGB. 

Where jurors testifled that, notwithstanding an Impression or opinion 
formed from newspaper accounts, they could try the cause solely on the 
évidence, and stated that they would be governed entirely by the évidence 
produced at the trial, the overruUng of challenges to such jurors was 
not errer. 
5. Same— Evidence— Treasury Department — Rules. 

Rev. St. § 5492 [U. S. Comp. St. 1901, p. 3705], provides that every 
person who, having moneys of the United States in his hands, falls to 
deposit the same with the treasurer or some public depositary of the 
United States when required to do so by the Secretary of the Treasury, 
or the head of any other proper department, or by the accountlng ofiBcer 
of the treasury, shall be deemed gullty of embezzlement thereof, etc. 
Beld, in a prosecution under such statute against a clerk of the mint for 
failure to ^eposlt the proceeds of the sale of old materials, that a rule of 

T 4. See Jury, vol. 31, Cent. Dlg. §§ 475, 478. 
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the Treasury Department requlring that ail funds received froin the sale 
of such materials shall be separately deposited ou the last day of each 
quarter in wbicli it was received in the treasury o£ the United States, 
etc., was admissible. 

6. Samb — Instbdction. 

Where, in a prosecution agalnst a clerk of the mlnt for faillng to de- 
posit moneys received from the sale of old materials before the expiration 
of the quarter in which the moneys were received, as required by Treas- 
ury Department rules, the quarter after the receipt of such money 
terminated on December 31, 1900, an instruction that défendant was not 
guilty if he deposited the money referred to in the indictment at any 
time before the last of the succeeding quarter, which was March 31, 
1901, was properly refused. 

7. Same. 

Where, In a prosecution of a clerk of the mlnt for failing to deposit 
moneys received for old materials, the court charged that in order to 
convict défendant the jury must flnd that his failure to deposit was in- 
tentional and willful, and in that connection read Eev. St. § 5492 [U. S. 
Comp. St, 1901, p. 3705], under which the indictment was found, such 
instruction sufficiently covered a request to charge that défendant must 
be acqultted if he had no notice or knowledge that he was required to 
deposit the money before the end of the quarter. 

8. Samb— EviDBNCB. 

A clerk of the mint received money for old materials on the llth and 
14th of December, 1900. He falsely entered the same on the records 
as having been received on the 3d of the foUowing January. The super- 
intendent of the mint testlfied that, in a conversation had on February 
5th, défendant admitted that he had used the money, and that he knew 
of the régulation of the mlnt requiring the deposit of ail such moneys 
on the last day of the quarter in which they were received, which was 
December 31, 1900. Défendant had been cashier of the mint from Sep- 
tember 1, 1898, to September 1, 1899, and from that time was chief 
clerk. The book containing the treasury régulations for the deposit of 
money was in his room, and subject to his inspection. Held, that a 
verdict finding défendant guilty of wllfuUy failing to deposit such money 
as required was sustained by the évidence. 

9. Same — Requbst to Deposit — General Kules. 

In a prosecution of a clerk in the United States mint under Rev. St. 
§ 5492 [U. S. Comp, St. 1901, p. 3705], providing that every person who, 
having money of the United States in his hands, falls to make deposit 
of the same when required to do so by the Secretary of the Treasury, 
shall be guilty, etc., a gênerai régulation of the Treasury Department re- 
quiring the moneys to be deposited on the last day of each quarter in 
which they were received constituted a sufflcient requiremeut by the 
Secretary of the Treasury for the deposit of the money. 

10. Same— Argument of Prosbcutino Attoknby — Failuke op Accdsed to 

Testipt. 

Where, In a prosecution of a clerk of the mint for failing to deposit 
moneys, L. had testlfied that the clerk had admitted the offense, and 
had stated that he had used the money for his own purposes, a remark 
of counsel for the government, in argument to the jury, that no one had 
contradicted L. In his statement of the facts with référence to the con- 
versation with défendant, which he withdrew on objection being made 
that it was a comment on defendant's failure to testify, and after such 
withdrawal no further exception was taken by défendant, such remark 
was not error. 

In Error to the District Court of the United States for the North- 
ern District of California. 
See 112 Fed. 350, 352, 
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The plalntlff în error was indicted for violation of the provisions of section 
5492 of the Eevlsed Statutes [XJ. S. Comp. St. 1901, p. 3705], which is as 
follows: 

"Sec. 5492. Every person who, having moneys of the United States in hls 
hands or possession, f ails to make deposlt of the same with the treasurer, 
or some assistant treasurer, or some public depositary of the United States, 
when requlred so to do by the Seeretary of the Treasury, or the head of any 
other proper department, or by the accounting offieers of the treasury, sliall 
be deemed gullty of embezzlement thereof, and shall be Imprisoned not less 
than six months nor more than ten years, and flned in a sum equal to the 
amount of money embezzled." 

He was convicted under the seventeenth. nineteenth, and tweutieth counts 
of the indictment. Judgment on the seventeenth count was arrested. Xhe 
nineteenth and twentleth counts are the same in form. The nineteenth reads 
as followsi 

"That Walter N. Dimmlck, late of the Northern District of California, here- 
tofore, to wlt, on the eleventh day of December, in the year of our Lord one 
thousand nlne hundred, at the city and county of San Francisco, State and 
Northern District of California, then and there being, was then and there a 
clerk of the United States Mint at San Francisco, State of California, in the 
District aforesald, and was known and deslgnated as chlef clerk of said Mint, 
and as such clerk then and there had moneys of the United States of America 
in his hands and possession, to wit, the sum of three hundred and slxty-six and 
eighty-nine one-hundredth ($366.89) dollars, lawful money of the United 
States of America. That the said money came into the hands and possession 
of the said Walter N. Dimmlck, and was recelved by Mm as clerk aforesald, 
at the time and place aforesaid, from the sale of personal property belonging 
to the United States of America, to wit, from the sale of by-products and old 
materials of the United States Mint at San Francisco, State and Northern 
District of California aforesald, and the said Walter N. Dimmlck, as clerk 
aforesald, then and there having In his hands and possession said sum of 
money, to wlt, the sum of three hundred and sixty-slx and eighty-nine one 
hundredth ($366.89) dollars, derived as aforesald, was then and there requlred 
and requested by the Seeretary of the Treasury of the United States, and the 
director of the Mint of the United States, to deposlt the said money with the 
Assistant Treasurer of the United States at San Francisco, State and Northern 
District aforesaid, on the thirty-flrst day of December, In the year of our 
Lord one thousand nine hundred, said date being the last day of a quarter 
of the year one thousand nlne hundred. That the said AValter N. Dimmlck, 
as clerk aforesald, having said money in hls hands and possession, as afore- 
said, knowingly, willfuUy and feloniously failed to make deposlt of said 
money with the Assistant Treasurer of the United States at San Francisco, 
State and Northern District of California, on said thirty-flrst day of Decem- 
ber, in the year of our Lord one thousand nine hundred." 

The requirement and request by the director of the mint referred to in the 
indictment is a gênerai régulation of the Seeretary of the Treasury, which 
was made and which went Into eCfect on November 1, 1890. It reads as 
follows: 

"Ail funds recelved from the sale of by-products and old materials, and for 
assays of bullion, shall be separately deposited on the last day of each 
quarter In the Treasury of the United States, and the nature of the deposlt 
specifled in the certificate of deposlt. The original certificate, together with 
a statement In détail of the receipts from each source, shall be forwarded to 
the Bureau of the Mint" 

George D. Collins, for plaintiff în error. 

Denson & Schlesinger, spécial counsel for the government, and M. 
B. Woodworth, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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GILBERT, Circuit Judge, after stating the case as above, delivered 
ihe opinion of the court. 

It is contended that the indictment does not charge the accused 
with failure to deposit the money, but merely charges him with fail- 
ing to deposit it on a specified date, and it is argued that, if the money 
were deposited on the day before or the day following the specified 
date, there would be no violation of the law. To answer this it is 
only necessary to refef to the terms of the statute and the language 
of the indictment. In the nineteenth count the indictment charges 
that the money was received by the plaintifif in error on December 
II, 1900, and that he still had it in his hands and possession on De- 
cember 31, 1900, that day being the last day of the quarter; in other 
words, the indictment charges that the money was not deposited be- 
fore the 3ist, and it then proceeds to allège that the plaintifï in error 
willfully, knowingly, and feloniously failed to deposit the same on 
that day. The statute requires, in plain terms, that the person refer- 
red to therein who has money of the United States in his possession 
shall deposit the same when required so to do by the Secretary of the 
Treasury or the head of any other proper department, and that, if 
he fail so to do, he shall incur the prescribed penalty. The indict- 
ment follows the statute, and charges the commission of the crime 
which is therein defined. 

It is contended that the nineteenth and twentieth counts of the in- 
dictment are insufficient, for the reason that the money therein refer- 
red to is not described. The rule is that an indictment against a pub- 
lic ofïicer or employé, even for embezzlement of public funds which 
came into his possession as such ofïicer or employé, need not state 
what kind of money was embezzled, whether coin, and, if so, whether 
gold or silver, or bills, or of what dénominations, and how many of 
each. The reason of the rule is too plain to require discussion. No 
one but the person in the possession of such moneys knows or can 
know what kind of money it is. United .States v. Bornemann (C. C.) 
36 Fed. 257, and cases there cited. It is contended that the décision in 
Moore v. United States, 160 U. S. 268, 16 Sup. Ct. 294, 40 L. Ed. 
422, sustains a contrary doctrine, but we do not so understand the 
ruling in that case. That was a case in which a clerk of the post office 
was eharged with embezzling moneys of the United States. It was 
objected to the indictment that it contained no direct allégation that 
the défendant was a clerk in the post office, that it did not describe the 
money, and that it did not charge that the money came into the posses- 
sion of the défendant by virtue of his employment. The Suprême 
Court for those reasons held the indictment insufficient, and said that 
there was no reason why one who was not such an employé, and who 
embezzled funds of the government could not properly be eharged with 
the kind and description of money so embezzled. But the court pro- 
ceeded to say that if the indictment had eharged that the défendant 
was a clerk in the post office, and that he had embezzled the sum stated, 
and that such sum came into his possession in that capacity, the indict- 
ment would hâve been held suificient, notwithstanding the gênerai de- 
scription of the property embezzled as consisting of so many dollars and 
cents. The indictment in the case under considération allèges that 
121 P.— 41 



642 121 FEDERAL RBPOB.TBB. 

the plaînfiff in error was a clerk in the United States minti and that as 
such clerk he had in his possession the money for the failure to deposit 
which he was indicted. 

It is Gontended that the verdict opérâtes as an acquittai, for the rea- 
son that the plaintiff in error was found net guilty under the fifth and 
sixth counts of the indictment, which , charge him with the crime of 
embezzlement with référence to the same moneys which are referred 
to in the nineteenth and. twentieth counts. But the fifth and sixth 
counts are not the same as the nineteenth and twentieth, nor is the 
offense therein described the same as those for which the plaintiff in 
error was found guilty. The charge under the nineteenth and twentieth 
counts is for the failure to deposit when directed to deposit. It is true 
that by the language of section 5492, Rev. St. [U. S. Comp. St. 1901, 
p. 3705], it is declared that one who fails to comply with the require- 
ment which directs him to deposit moneys of the United States shall be 
deemed guilty of embezzlement, but the offense consists, not in the im- 
puted embezzlement of the money, but in the failure to comply with 
the direction to deposit. The ofïense may be complète without any 
actual embezzlement of money. ' It is committed when it is shown that 
there is a willful and felonious failure to comply with the specified re- 
quirements of the Secretary of the Treasury or the head of the proper 
department. 

The point is made that the court erred in denying the challenges of 
the plaintiff in error to' the jurors M; J. White, B. F. Wellington, and 
D. B. Crâne. Ail of thèse jurors, when examined upon their voir dire, 
testified that they had formed impressions concerning the case, and 
Wellington stated that he had an opinion, but that it was based entirely 
upon newspaper accounts. They ail testified, however, that they had 
no such impression or opinion as would prevent them from trying the 
case solely upon the évidence, and stat«d that they would be governed 
entirely by the évidence produced at the trial. There was clearly no 
error, therefore, in the ruling of the trial court upon the challenges. 
Williams v. United States, 35 C. C. A. 369, 93 Ped. 398. 

It is contended that the tourt erred in overruling the objection of 
the plaintiff in error to the admission in évidence of section 4 of the 
régulations of the Treasury Department, which is above referred to in 
the statement of the case. The statute under which the indictment 
was brought contemplâtes^ that requirements, or, in other words, rules 
and regulatioîis, may be made by the Secretary of the Treasury, or by 
the head of any other proper department, or by the governing officers 
of the Treasury. In Wilkins v. United States, 37 C. C. A. 588, 96 
Fed. 837, the same point which is hère made was made before the Cir- 
cuit Court of Appeals for the Third Circuit. The court said: "The 
making of such régulations being, then, an executive act, we next in- 
quire whether, when made, they hâve the force of law, and whether the 
courts take judicial notice of their existence. That such is the case the 
authorities show." There is no support for the contention of the plain- 
tiff in error in the case of United States v. Eaton, 144 U. S. 677, 12 
Sup. Ct. 764, 36 L. Ed. 591. In that case Eaton was indicted for al-- 
leged violation of certain régulations made by the commissioner of in- 
ternai revenue to enforce the act of Congress of August 2, 1886 (24 
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Stat. 209, c. 840 [U. S. Comp. St. 1901, p. 2228]). Ail that was de- 
cided was that there was no statutory authority for the particular 
régulation for the violation of which the défendant was indicted. So, 
in Morrill v. Jones, 106 U. S. 466, i Sup. Ct. 423, 27 L. Ed. 267, it 
was held that the Secretary of the Treasury cannot alter or amend a 
revenue law so that a violation of such altération or the amendment 
thereof may become a criminal offense. But in In re KoUock, 165 
U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813, where the court had under 
considération the same statute as in the Eaton Case, it was held that 
the act authorized the Commissioner of Internai Revenue to make cer- 
tain régulations which would hâve the force of law, and that by the 
violation thereof a criminal offense was committed. And in the Eaton 
Case the court admitted the same doctrine, in saying: "Régulations 
prescribed by the Président and by heads of departments, under au- 
thority granted by Congress, may be régulations prescribed by law, 
so as lawfully to support acts done under them and in accordance with 
them, and may thus hâve, in proper sensé, the force of law." 

It is said that the court erred in refusing to instruct the jury that if 
the plaintiff in error did at any time before the last day of the succeed- 
ing quarter, which was March 31, 1901, deposit with the assistant 
treasurer the moneys referred to in the nineteenth and twentieth 
counts, he should be acquitted. The merit of this contention has al- 
ready been discussed. The statute renders criminal the act of willfully 
failing to deposit money when required to deposit it. The money was 
received by the plaintiflt in error on the iith and I4th days of Decem- 
ber. He was required to deposit it on December 31, 1900, the last 
day of the current quarter. The instruction was properly refused. 

It is contended that the court erred in refusing to instruct the jury 
that the plaintifï in error must be acquitted if he had no notice or 
knowledge that he was required to deposit the money on December 31, 
1900. The court properly instructed the jury on this branch of the 
case, and charged them that, in order to hold the plaintifï in error 
guilty of a violation of the statute, they must fiind that his failure to 
deposit was intentional and willful, and in that connection the court 
read to the jury the section of the statute under which the indictment 
was found. 

It is contended that there was no évidence in the case to show that 
the défendant had notice or knowledge of the régulation which was ad- 
mitted in évidence. But there was évidence to show that the money 
which he was charged to hâve received under the nineteenth and 
twentieth counts was received by him, respectively, on the iith and the 
I4th days of December, 1900, and that he falsely entered the same in 
the records of the mint as having been received by him on the 3d day 
of the following January. The superintendent of the mint testified to 
a conversation which he had with the plaintifï in error on February 
5th, in which the latter admitted that he had used thèse sums of money, 
and in substance admitted that he knew of the régulation. The plain- 
tifï in error was an experienced clerk in the mint. He was cashier 
from September i, 1898, to September i, 1899, ^"d from that time on 
was chief clerk. The money which, according to the nineteenth and 
twentieth counts, he failed to deposit, was money received by him as 
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the proceeds of the sale of by-products of the mint and old materials. 
It was the business of the chief clerk to coUect ail such bills and de- 
posit the money with the subtreasury. The book containing the régu- 
lation as to deposits was in his room for his guidance. Ail thèse facts, 
together with the other circumstances proven in the évidence, were 
sufficient to sustain the conclusion of the jury that the plaintifï in error 
had actual knowledge of the régulation and intended willfully to disobey 
the same. In this connection the point is nzade that a gênerai régula- 
tion is not sufficient to constitute a requirement under the language of 
the statute. The trial court ruled adversely to this contention, and \ve 
fînd no error in its ruling. It was proper and fitting to regulate the 
movements of the employés of the mint by printed and published di- 
rections for their guidance. A requirement thus published is as truly 
a demand upon the employé as would hâve been a personal notice or 
demand, and it possesses a superior stability and certainty. 

We find no merit in any of the objections which the plaintiff in error 
makes to the charge which was given to the jury, or the refusai of the 
court to charge as requested. The court properly instructed the jury 
on the subject of the good character of the accused, and in regard to 
reasonable doubt. He informed them that the accused could not be 
convicted on his own statements without other évidence of the com- 
mission of a crime. 

It is urged that there was error in that the spécial counsel for the 
prosecution, in his argument to the jury, commented upon the fact 
that the plaintifï in error had failed to testify in his own behalf. What 
counsel said was this : "In réfutation of what counsel says, you will 
bear me out that no one has contradicted Mr. Leach in his statement of 
the facts with référence to the conversation with Mr. Dimmick." This 
remark, unexplained, might well hâve been regarded by the jury as a 
comment upon the failure of the accused to testify, for it did not appear 
that any third person overheard the conversation between the accused 
and Mr. Leach. But when objection was made, and the attention of 
counsel for the prosecution was directed to his remark, he denied that 
he had referred therein to the plaintifï in error or to his failure to take 
the stand, and upon the suggestion of the court withdrew his remark, 
and stated that it was not in his mind to comment upon or refer to 
the fact that the plaintifï in error had or had not been a witness ; 
whereupon the following coUoquy occurred : "Mr. CoUins : Then I 
understand the remark is withdrawn ? Mr. Denson: Yes." It would 
thus appear that the remark was withdrawn, and that the counsel for 
plaintifï in error was satisfied with the withdrawal, and that he took 
no further exception. Under ail the circumstances, we think no error 
was committed which could aflfect the substantial rights of the plaintifï 
in error. 

It is contended that there was no évidence sufïicient to sustain the 
verdict. There was évidence that the plaintifï in error received the 
money in December ; that he knew of the régulation ; that he failed 
to deposit the money on the last day of the quarter in which it was re- 
ceived ; that he made false entries of the date of its réception, so that 
it might appear to hâve been received by him in the following quarter ; 
that he did not deposit it until March 31, 1901 ; and that on February 
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5, 1901, he admitted to the superintendant that he had applied the 
money to his own use. Thèse leading facts, together with other détails 
of the testimony, are sufficient to sustain the -verdict of the jury. 

We find no errer in the record for which the judgment should be 
reversed. The judgment is affirmed. 
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(Circuit Court of Appeals, Flfth Circuit. Aprll 7, 1903.) 

No. 1,216. 

1. Wharves— Construction bt Bailhoad Company— RfGHT OF Public Use. 
A wharf bulît by a rallroad company, in extension of a Street, out into 
the deep waters of a harbor like that of Pensacola, where ships from ail 
ports corne in the carrying on of commerce, and where tliey load and 
discharge cargoes, on which wharf the company has laid its tracks, mak- 
ing It a quasi terminal for the transfer of goods between its own Une and 
vessels owned by other carriers, is affiected by a public use; and the com- 
pany cannot permit its use by sueh vessels or carrying Unes as it may 
sélect, and exclude others, to the encouragement of a monopoly and the 
hindrance of compétition, but, where such use is permitted by any, it 
must be open to ail on equal terms. 

In Error to the Circuit Court of the United States for the Northern 
District of Florida. 

By reason of rulings of the circuit court on demurrers, plaintif!: in errer 
was compelled to submit to judgment, and has sued out its writ for the re- 
versai of that judgment. The errors assigned ail hâve référence to rulings 
upon demurrers to pleas filed by défendant in error, and replications flled by 
plaintiff in error. 

The déclaration consists of two counts, but, as there is no substantial 
différence between them, it wlll only be necessary to give the second count 
of the déclaration, which allèges as foUows: 

"For that, to wit, before the institution of this suit, the défendant was, 
in the county of Bscambia and state of Florida, a common carrier of goods, 
wares, and merchandlse, for hire, by means of its cars drawn by locomotives 
over defendant's railways; and the plaintiff was then and there engaged in 
buying and selling, and shipping from Pensacola and other points in said 
county, naval stores, conslsting of turpentiue and rosin in barrels, which 
plaintiff conveyed to and from its yard, in said county and warehouse, in the 
city of Pensacola, by means of defendant's cars and locomotives, over de- 
fendant's railway, including a switeh eonstructed by défendant for plaintiff 
from defendant's main Une, running into the city of Pensacola, to and into 
the said yard; and the plaintiff in fact avers that the course of business 
dealing between plaintiff and défendant then and there was for plaintiff to 
transfer over said switeh and defendant's railway, into the city of Pensacola, 
by means of defendant's cars and locomotives, plaintiff's turpentine and rosiu, 
to and upon defendant's wharf, extending into the Bay of Pen.saeola, wliich 
wharf was and is conducted by défendant, and used by persons bringing 
goods over defendant's railway to and into Pensacola, to be shipped from 
said wharf, and at and upon said wharf to deliver plaintiff's turpentine and 
rosin to vessels, to be in and by such vessels carried to other ports in the 
prosecution of plaintiff's business, of which défendant had notice; and it was 
the duty of the défendant, as common carrier as aforesaid, and in the con- 
duct of the wharf as aforesaid, which was and is a pubUc wharf, for a reason- 
able compensation, which plaintiff was always ready and willing to pay to 
défendant, to give to the plaintiff the facilities aforesaid; and plaintiff further 
in fact avers that ail of the services in fact rendered as aforesaid to it by 
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the défendant was for hlre, by the plalntlŒ to the défendant pald as and 
when required, and it was the purpose and Intention of the plalntlffl there- 
after to continue to prosecute Its business àforesaid, of which défendant had 
notice, and in the prosecutlon thereof to continue to use the facilities àfore- 
said, as défendant well knew, pàying therefor reasonable and customary hire; 
and plaintiff had the means and ability, and had made necessary arrange- 
ments for the further prosecution of such business, as the défendant well 
linew; and the plaintiff In fact avers that in the mldst of the prosecutlon 
of its said business, which, as plaintiflf avers, was a large and lucrative busi- 
ness, the défendant notified plaintiff that it would refuse to permît plaintifC's 
turpentine and rosin, of which plaintiff then and there had on hand a large 
and valuable stock, as défendant well knew, and to which plaintilï was con- 
stantly adding, as défendant well knew, and from thence hitherto has con- 
tinued to add in the prosecutlon of its said business, to be, at, from, or by 
means of defendant's said wharf, loaded upon or dellvered to certain vessels, 
with the managers of which plaintiff had contracted for the taking thereof 
from Pensacola to other ports to which plaintiff intended and had made ar- 
rangements to ship the same, of which défendant had notice, or to permit 
the said wharf and said railway of défendant to be used in the prosecution 
of plaintifC's business àforesaid, in so far as the prosecution thereof should 
involve the use of said vessels in shipment of plaintiffi's said turpentine and 
rosin from Pensacola, by means whereof plaintiff sustalned great loss and 
damage, to Wit, flve thousand dollars ($5,000) for the différence between 
what it would hâve cost plaintiff to carry the same to and load it upon the 
said vessel by means of defendant's railway and wharf, and what it cost 
to do so by other means of conveyance and delivery, and in a sum of ten 
thousand dollars ($10,000) for what it wlU cost plaintiff hereafter to maice 
delivery to said vessels in excess of what it would cost to make such delivery 
by means of defendant's said railway and wharf, and in the sum of ten 
thousand dollars ($10,000) on account of delays, annoyances, and embarrass- 
ments resulting from the plaintiff being compelled to carry on its business 
by transporting its goods in carts drawn by mules and horses for miles by 
said roads and streets, and then shipplng the same out to said vessels by means 
of lighters, and the necessary and Inévitable gênerai immédiate injury to the 
business of plaintiff by plaintiff having to carry on its business by such rude 
and primitive methods side by side with modem modes and facilities, thereby 
losing prestige in the business community, and being forced to compete with 
others who bave and enjoy unrestricted use of defendant's railway and wharf 
facilities as àforesaid; and plaintiff is otherwise, by reason of the actings 
and doings of défendant àforesaid, greatly damaged in its business." 

The first plea that the défendant In error filed was held bad on demurrer 
thereto, in an order which gave leave to plead further. The further plea was 
demurred to by plaintiff in error. Before any action was taken on this de- 
murrer, défendant in error withdrew ail further pleas, and filed three pleas 
numbered 1, 2, and 3. Plaintiff in error flled demurrers to pleas numbered 
2 and 3. The court sustalned the demurrer to the plea numbered 2, and over- 
ruled the demurrer to the plea numbered 3, which plea is as follows, to wit: 

"(3) That the défendant has adéquate dépôts and yards in the city of 
Pensacola for the receipt and delivery of ail merchandlse committed to it for 
transportation to and delivery at Pensacola. That neither its charter, nor any 
statutory law, has compelled or required, or compels or requires, it to con- 
struct or maintain the wharf mentioned in the déclaration, but that it con- 
structed the same at an expense to it of teus of thousands of dollars, for the 
purpose of provlding facilities for the transaction of such business as it might 
désire with such vessels as it might permit to corne to and lie at said wharf 
to take cargo. That, in accordance with such purpose, It made and promul- 
gated, upon the construction of said wharf, and more than flve years prior 
to the bringlng of this suit, rules and régulations by which it limited the use 
of its wharves, Including the wharf mentioned In the déclaration, 'to trafiic 
handled by vessels in regular lines running in connection with the Louisville 
& Nashville Railroad, and vessels belonging to or consigned to Gulf Transit 
Company' (an agency of défendant), and making the use of said wharves 'for 
trafflc in connection with vessels other than herein referred to' 'subject to 
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spécial arrangement.' The said rules and régulations were în opération and 
enforced by défendant from the time of ttieir promulgation as aforesaid up 
t« and at the time of the refusai of the défendant to permit the naval stores 
of the plaintiff to be loaded from its wharf into the 'certain vessels' mentioned 
in the déclaration, and still are in force and opération. That the said 'certain 
vessels' were not regular Unes running in connection with the Louisville & 
NashvlUe Eailroad, nor vrere they belonglng to or consigned to Gulf Transit 
Company, nor had they made any spécial arrangements with the défendant 
for the use of the said wharf, but that said vessels constituted an inde- 
pendent Une between New York and Pensacola, and New York and Mobile, 
Alabama, carrylng merchandise between the said points, and would hâve 
corne in compétition with a Une of steamers with which the défendant was 
theu negotiating for regular service in the transportatlon of merchandise 
to and from New York and Pensacola In connection and under traffic ar- 
rangements, and was also in compétition with the défendant itself, which 
was at said time, and had been for a long time prior thereto, engagea in a 
like business between said points, carrying goods by its Une of railroad 
from Pensacola and Mobile to River Junction, Florida, Cincinnati, Ohio, and 
Montgomery, Alabama, and there delivering the same to a Connecting carrier 
and other carriers Connecting therewith, transporting goods to the city of 
New York, and receivlug from said Connecting carriers at the points afore- 
said, and transporting to Pensacola and Mobile, goods shipped from New 
York to Pensacola and Mobile. That the défendant has not either notified 
plaintiff that It would carry plaintifC's naval stores, nor refused to transport 
plaintifE's naval stores over its railway mentioned in the déclaration, to and 
on its wharf also mentioned in the déclaration, That it has at ail times so 
transported them when requested so to do by the plaintiff. That the défend- 
ant has refused to permit the certain vessels mentioned in the déclaration to 
take goods and merchandise from its said wharf to be transported by them 
to the port of New York as aforesaid, but that such refusai was solely be- 
cause the said vessels were not of eitiier of the classes provided for by the 
rules aforesaid, nor had made spécial arrangements with the défendant, and 
would hâve been, as aforesaid, in compétition with the Unes of vessels Con- 
necting with the défendant running to aud from New York, and was, as 
aforesaid. in compétition with the défendant itself in its rail transportatlon 
aforesaid to and from New York City, and that the défendant was then, and 
at ail times had been, ready and wllling to give, and did give, to the plaintiff, 
the same facilities for shlpping naval stores to New York or any other port, 
over defendant's said wharf, as it gave to any and ail other shippers." 

The action of the court in overruling demurrer to plea numbered 3 Is the 
subject of the first assignment of errors. 

Plaintiff In error then filed five replications to pleas numbered 1 and 3, to 
ail of which replications défendant in error filed demurrers. Plaintiff in error 
insists hère only upon replication 5, "That said wharf is an extension of a 
Street of the city of Pensacola, abutting on and bounded by the Bay of 
Pensacola," demurrers to which the Circuit Court sustained by order. This is 
the subject of the second assignment of errors. 

Plaintiff in error filed further replications, 6 and 7, as follows: 

"(6) That the said wharf Is the extension of a street of the city of Pensa- 
cola into the Bay of Pensacola to a distance of more than flve hundred (500) 
yards, ail within the limlts of the city of Pensacola, and maintained by the 
défendant by authority and permission of the said city, and that the défend- 
ant was, at the time of the happening of the matters and things in the déclara- 
tion mentioned, a railroad company, incorporated and organized under and 
by virtue of the laws of the state of Kentucky, and had not before the in- 
stitution of this suit filed in the office of the Secretary of State of the state 
of Florida a copy of its charter or reorganization. 

"(7) That the said wharf is the extension of a Street of the city of Pensa- 
cola into the Bay of Pensacola to a distance of more than five hundred (500) 
yards, ail within the limits of the city of Pensacola, and maintained by the 
défendant without légal authority, other than that conferred by the provisions 
of an act of Législature of the state of Blorida entitled 'An act to grant the 
water front of the city of Pensacola,' approved June 2, 1899, otherwise 
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deslgnated as chapter 4802, p. 191, of the I>aws of Florida, and that the de- 
fendant was, at the tlme of the happening of the matters and things in the 
déclaration mentioned, a rallroad company incorporated and organized under 
and by virtue of the laws of the state of Kentucky, and had not before the 
Institution of thls suit filed In the office of the Secretary pf State of the state 
of Florida a copy of its charter or reorganlzation." 

Plaintlff in error insista only upon the sixth, of which the latter portion 
wlll be ellmlnated as not essentlal to the point to be argued hère. Défendant 
in error flled a demurrer to the sixth replication. The circuit court made_an 
order sustaining the demurrer, -which action is the subject of the thlrd' as- 
signaient of errors: 

"The court erred In making the order on the 28th of November, 1902, 
whereby the court order ed and adjudged that defendant's demurrers filed 
November 17, 1902, to plalntlff's repllcatlons numbered 6 and 7, flled No- 
vember 13. 1902, should be, and were, sustained." 

Jno. C. Avery, for plaintiff in error. 
W. A. Blount, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). The 
case shows that the Louisville & Nashville Railroad Company is 
in the possession of a large wharf, built at its own expense on the ex- 
tension of a public Street in the city of Pensacola into the deep waters 
of the harbor of the city, on which street and wharf it has laid railroad 
tracks Connecting with its main line and dépôt in the city, over which 
tracks the railroad company carries and transports goods ordered and 
intended for shipment by water, making a quasi terminal of said wharf ; 
and the question is whether this wharf is a public wharf, or, if not 
public, but a private wharf, is it so located and used that the public 
has a right to hâve goods intended for shipment by water beyond 
Pensacola carried to said wharf, and hâve ships moored at said wharf, 
and there take on its said goods? 

"Piers or landlng places, and even wharves, may be private, or they may 
be in thelr nature public, although the property may be in an individual 
owner, or, in other words, the owner may hâve the right to the exclusive 
enjoyment of the structure, and to exclude ail other persons from its use, or 
he may be under obligation to concède to others the privilège of landlng their 
goods or of mooring their vessels there upon the payment of a reasonable 
compensation as wharfage; and whether they are the one or the other may 
dépend, in case of dispute, upon several considérations, involving the purpose 
for which they were built, the uses to which they hâve been applied, the 
place where located, and the nature and character of the structure." Dutton 
V. Strong, 1 Black, 23, 82, 17 L. Ed. 29. 

In the same case it is held that riparian proprietors hâve a right to 
erect bridge piers and landing places on the shores of navigable 
rivers, lakes, bays, and arms of the sea, if they conform to the régula- 
tions of the state, and do not obstruct the paramount right of naviga- 
tion, but the right to make such érections terminâtes at the point of 
navigability. And of such improvements it is said that the riparian 
proprietor may construct any one of them for his own exclusive use 
and benefit; and, if not located in a harbor or other usual resting 
place for vessels, and if found within a shore of the sea or the un- 
navigable waters of the lake which has not been used, or held out 
as intended to be used, by others, the public hâve no right to make use 
of the same. 
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The structure in this case is located in deep water, in a harbor 
where many ships lie at ail seasons of the year ; it was built, as shcwn 
by the plea, for the purpose of providing facilities for the transaction 
of such business as the railroad company might désire with such vessels 
as it might permit to come and lie by said wharf to take cargo ; and it 
limits the use of the wharf to traffic handled by vessels in the regular 
lines running in connection with the Louisville & Nashville Radroad, 
and vessels belonging to or consigned to the Gulf Transit Company 
(an agency of the railroad), and to traffic in connection with other 
vessels subject to spécial arrangement ; in short, the use of the wharf 
is limited by the railroad company to vessels of Connecting lines, and 
to such others as the company sees fit to permit. 

In Indian River Steamboat Company v. East Coast Transportation 
Company, 28 Fia. 387, 10 South. 480, 29 Am. St. Rep. 258, where was 
involved questions very similar to those herein, the Suprême Court of 
Florida held: 

"A railroad corporation, under the laws of Florida, has the right to erect 
and maintain docks, wharves, and piers, as incidents to Its business, and to 
hold or dispose of them as may be deemed proper; but such corporation en- 
gaged in the business of common carrier has no right to lease the terminal 
point of its railroad traek and terminal facUlty on a navigable stream to a 
steamboat company, and thereby defeat the Ingress and egress to and from 
said railroad track on the part of other competlng Unes of steamboat com- 
panies." 

And in the opinion said : 

"The real question presented hère is, can complainant corporation, engaged 
in carrying freight and passengers on the Indian river by means of steam- 
boats, rent from a railroad common carrier its dock on said river on whieh 
its track and terminal facilities are located, and exclude others from landlng 
at said terminal point for the purpose of dellverlng and receiving freight and 
passengers to and from said common carrier? This question, we think, must 
be answered In the négative. If It be compétent to sustaln such a contract, 
the common carrier can seleet one Connecting Une of boats, and exclude 
ail others from doing business with it. Such a doctrine would lead to the 
legalizlng of a monopoly, and the sanction of an unfalr and unjust préférence 
between Connecting and competlng lines of transportatlon. We do not under- 
stand that a common carrier ever had such power as this." 

In Barrington v. Commercial Dock Company (Wash.) 45 Pac. 748, 
33 L. R. A. 116, the right of the owner of a wharf located on the shore 
of Commencement Bay, in the city of Tacoma, where the water at the 
outer edge of the wharf was of the depth of eight feet low tide — the 
same situated on a waterway approachable from the sea and the 
waters of Puget Sound — and where certain vessels approved by the 
owner of the wharf, competlng in business with other vessels, were 
permitted to land, to exclude certain other vessels in the same com- 
petlng business, not approved by the wharf owner, was much consid- 
ered, and the court said : 

"The main contention of appellant is that Its wharf is a private wharf, 
and under tbe control of the owner, and that it has a right to détermine for 
itself with whom it will do business; and eounsel confldently cites section 
2136, HiH's Ann. St. & Codes, in support of this position. • • * The sec- 
tion, as a whole, while it recognizes the right of private ownership in wharfs, 
cannot be eonstrued to mean that such private property may not be devoted 
to such use as wiU, in contemplation of law, make it partake of the nature 
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o( a public wharf. TJpon, this question It was said by the Suprême Court 
of the United States in Dutton v. Strong, 66 U. S. 32, 17 L. Bd. 32, that 'piera 
or ianding places, and even wbarves, may be private, or they may be in 
thelr nature public, although the property may be in an indlvidual owner, 
or, in other words, the owner may hâve the right to the exclusive enjoyment 
of the structure, and to exclude ail other persons from Its use, or he may be 
under obligation to concède to others the privilège of Ianding thelr goods 
or of mooring thelr vessels there upon thç payment of a reasonable compensa- 
tion as wharf âge; and whether they are the one or the other may dépend, 
in case of dispute, upon several considérations, involvlng the purpose for 
whlch they were bullt, the uses to whlch they hâve been applied, the place 
where loeated, and the nature and character of the structure.' In Gould, 
Waters, § 119, the author lays down the proposition, and supports it by a great 
array of authorities, that, 'when wbarves belonging to Indivlduals are le- 
gally thrown open to the use of the public, they become affected with a 
public interest, and the wharfage must be reasonable.' The proof in this 
case shows that numerous steamers landed at appellant's wharf daily, dls- 
charging passengers and baggage, as well as freight, from différent ports in 
the waters of Puget Sound and elsewhere; and it also shows that the ap- 
pellant receives the sum of 25 cents per ton for every ton of freight golng 
out or eoming in over said wharf. We think that the language of the court 
in Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 77, is applicable hère, viz., that 
appellant stands 'in the very "gateway of commerce," and takes toU from 
ail who pass.' In The Kate Tremaine, 5 Ben. 60, Fed. Cas. No. 7,622, it is 
said: 'A wharf Is a necesslty of modem navigation, and of navigation alone. 
The sole object of its érection is to facllltate the transportation of passengers 
and freight upon navigable waters. * * * Every vessel bas a license to 
use, for her safety or convenience, any public wharf on navigable waters, 
upon paying reasonable wharfage.' We think that, in determlning the char- 
acter of appellant's wharf, regard should be had to the use to which it bas 
been devoted, rather than its private ownership, and that, upon the facts 
found, the position of the appellant cannot be maintained. As well mlght 
the proprietor of a stagecoach clalm the right to discriminate upon the 
ground that the property employed in his business was private property. 
The doctrine, if maintained, would tend to promote and further monopolles, 
which is not the pollcy of our law to favor." 

The foregoing well-considered cases seem to furnish sufïicient au- 
thority for holding that a wharf built out into the deep waters of a 
harbor like that of Pensacola, where ships eoming from and going to 
ail parts, land, lie, moor, and anchor for rest and loading and unload- 
ing, and which is used by the owner for his own business, and for such 
ships pf others engaged in competing business as the 0;wner may see 
fit to permit, is, by its location and use, open to ail ships who se traffic 
calls them to take goods therefrom. 

When the case goes further, and we consider that, in addition, the 
wharf is a quasi railroad terminal, where ail goods, as ordered, are car- 
ried, and to which ail consignées of goods ought to hâve access, the 
reasons are decidedly more potent for holding that such wharf, loeated 
in public waters which are free to ail, is afïected with a public use, and 
cannot lawfuUy be farmed out to a small portion of the shipping 
public, to the encouragement of a monopoly and the hindrance of 
compétition. And the monopoly in the instant case at the wharf is 
not the only resulting evil. Controlling the wharf, as it claims the 
right to do, gives the railroad company the entire control at nearly ail 
points On its Une as to shipment of goods destined to water transpor- 
tation beyond Pensacola, both as to route and rates. 

The learned counsel for défendant in error has briefed a very plausi- 
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ble argument in favor of the right of the railroad company to dis- 
criminate against shippers and competing vessels for business at the 
wharf in question, and in favor of such competing vessels as it sees 
fît to permit, and, with much industry, has collated numerous authori- 
ties on the propositions submitted by liim. On the proposition that 
a common carrier may hold itself out to the pubHc as wilhng to serve 
it, and every member of it, just as far as it pleases, and its liability will 
be coextensive with such holding out, he cites Dickson v. Great 
Northern Railway Co., L. R. i8 Q. B. Div. 176; Johnson v. Midland 
Railway Co., 4 Ex. 367 ; Hosea v. McCrory, 12 Ala. 349 ; Whitemore 
v. Steamboat Caroline, 20 Mo. 513; Lake Shore, etc., v. Perkins,- 25 
Mich. 329, ï2 Am. Rep. 275. That a common carrier may dévote por- 
tions of its facilities to its own use, or to the use of particular indi- 
viduals, and thus refuse to be a common carrier as to those facilities : 
People v. Railway Co., 57 111. 437, and Citizens' Bank v. Nantucket 
Steamboat Ce, 2 Story, 16, Fed. Cas. No. 2,730; Hutch. on Carriers, 
75. Counsel also announces the proposition that one common car- 
rier has no right, independent of charter or contract, to use the 
terminais of another carrier; citing Atchison, T. & S. F. R. Co. v. 
Denver & N. O. R. R., iio U. S. 667, 4 Sup. Ct. 185, 28 L. Ed. 291 ; 
Guif, Colorado & S. F. Ry. v. Miami Steamship Co., 30 C. C. A. 142, 
86 Fed. 407, 416, 422 ; IJttle Rock & Memphis R. Co. v. St. Louis Ry. 
Co., II C. C. A. 417, 63 Fed. 775, 781; Little Rock & Memphis R. 
Co. V. St. Louis, L M. & S. Ry. Co. (C. C.) 59 Fed. 404. Again, that 
a transportation company operating a railway and a line of steamboats 
Connecting it at the company's wharf is not required by the third sec- 
tion of the Interstate commerce act of February 4, 1887, 24 Stat. 380 
[U. S. Comp. St. 1901, p. 3155], to permit the boats of a competitor 
to land at such wharf: Ilwaca Ry. & Navigation Co. v. Oregon 
Short Line, etc., 6 C. C. A. 495, 57 Fed. 673. Counsel also cites cases 
too numerous to mention as to the proposition that a railway com- 
pany has a right to discriminate between draymen, hackmen, etc., 
desiring to use dépôt and like facilities of the railroad. Thèse authori- 
ties are said to be collected in Donovan v. Pennsylvania Co. (C. C. A.) 
120 Fed. 215. None of thèse propositions are, in our opinion, appli- 
cable to the présent case, and the only one of the adjudged cases cited 
which seems to bear upon propositions hère involved is Ilwaca Rail- 
way Navigation Co. v. Oregon Short Line, etc., supra. An examina- 
tion of that case shows that the Oregon Short Line & Navigation 
Company controlled both the railway and the steamship line Connect- 
ing with the wharf in question, and we find nothing decided therein to 
confîict with our views of the présent case. If the wharf involved in 
this case, although in the deep waters of a navigable harbor, was used 
by the railroad company solely for its own carrying business in con- 
nection with its own lines, a différent case would be presented ; and 
we hâve herein quoted from Indian River v. East Coast Trans. Co., 
supra, to that effect. 

As we hold to the views herein expressed, we are called on to re- 
verse the judgment of the Circuit Court and remand the case, with in- 
structions to sustain the demurrer to the third plea, and otherwise pro- 
ceed according to law. And it is so ordered. 
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RBID et al. V. PAULY et al. 

(Circuit Court o£ Appeals, Nlnth Circuit Pebruary 16, 1903.) 

No. 849. 

L Indbmnitt— Building Uontractok — Bankruptct — Rights op Indemnitors — 
Appbal — Parties. 

Wliere Indemnltors of the suretles of a contracter for a county build- 
ing, after having been compelled to pay judgments agalnst the contractor, 
and after the contractor's trustée in bankruptcy had recovered from the 
county a balance due the contractor, consented that a certain part of the 
amount so recovered be applled to the payment of fées for services, etc., 
and moved that the trustée be directed to pay the balance to such in- 
demnltors, an appeal by the trustée and others from an order granting 
the motion was not subject to dlsmlssal on the ground that the county 
was a neeessary party thereto. 

2. Same. 

The fact that the trustée was directed to retain a part of the fund 
adjudged to belong to the petitioners untll further order of the court did 
not affect the right of appeal of others claiming the entire fund. 

3. Same— Subrogation of Indbmnitobs— Equitable Lien. 

Where indemnitors of suretles on the bond of a contractor for the érec- 
tion of a county building were compelled to pay judgments against the 
contractor, who was subsequently declared a bankrupt, such indemnitors 
were entitled to an équitable lien on a balance due from the county to 
the bankrupt, whlch the trustée subsequently recovered, to the amount 
of the Judgments so paid. 

Appeal from the Circuit Court of the United States for the Western 
Division of the District of Washington. 

Ben Sheeks and SulHvan & Christian, for appellants. 
Judson & Geraghty and A. R. Titlow, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. In 1890 one John T. Long was awarded a 
contract to build a courthouse and jail for Pierce county, Wash., for 
the sum of $270,000. By the laws of that state in force at the time 
the commissioners of the county were required to take from the 
person with whom such contract was made "a good and sufhcient 
bond, with two or more sureties who shall justify as bail upon arrest, 
which bond shall be conditioned that such person shall pay ail la- 
borers, mechanics, and materialmen, and persons who shall supply 
such contractor with provisions or goods of any kind, ail just debts 
due to such persons or to any person to whom any part of such work 
is given, incurred in carrying on such work" (Hill's Ann. Code, § 
2415), and which bond should be in an amount equal to the full 
contract price for the work or improvements, and be executed to 
the State of Washington, btit on which there s-^ould be a right of ac- 
tion in the person or persons performing labor or furnishing ma- 
terials for the value thereof. Long undertook to give the bond so 
required, with J. R. Addison, W. H. Fife, Van Ogle, Jacob Ralph, 
Charles T. Uhlman, J. B. Catron, T. A. Bringham, J. L. De Voin, 
J. C. Mann, and W. B. Kelly, ail of the state of Washington, as 
sureties. That bond makes the state of Washington the obligée, but 
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recites substantially that it was for the benefit of Pierce county, and 
its condition, in substance, is to save the county harmless from liens, 
claims, loss, damage, or expense occasioned by Long's failure to per- 
form his contract. Long, however, did not sign the bond, nor did 
the sureties therein named justify in the required amount. Those 
sureties, two days after the date of the bond— which was September 
15, 1890 — addressed to the board of commissioners of Pierce county 
this communication and request : 

"We, the undersigned, sureties on the bond of J. T. Long to the State of 
Washington as indemnlty to the laborers and material men and ail others 
having claims against the courthouse and jail, do hereby consent that yoii 
aeeept and approve the said bond with the justification of the sureties to an 
amount of three hundred and ten thousand dollars, and we waive any and 
ail rights which we may hâve by reason of said bond being accepted with 
sureties to justify in said amount, only, and we hereby request you to ap- 
prove said bond with the sureties now thereon. And we request you to make 
an order and spread the same upon the records of the proceedings of said 
Board of County Commissioners to the effect that said justification be reduced 
to said sum." 

It seems that the county commissioners accepted the bond, for it 
appears to hâve been filed and recorded at the request of the county. 
A few days thereafter, to wit, September 23, 1890, J. J. Ligon, P. J. 
Pauly, St., P. J. Pauly, Jr., and John Pauly, of St. Louis, Mo., ex- 
ecuted to Addison and the other sureties named in the bond fîrst 
mentioned a bond in the sum of $270,000, stating the conditions 
thereof as foUows : 

"The conditions of the above obligation are such that, whereas one John 
T. Long has entered into a contract with Pierce County, a corporation of the 
State of Washington, wherein the said bounden J. T. Long, for a considéra- 
tion therein named to be paid, to make certain improvements by erecting, 
completlng and furnishing materials for a courthouse and jail to be built 
in the eity of Tacoma, County of Pierce, State of Washington, in accordance 
with the said contract, plans and spécifications therefor, and in said contract 
agrées to pay ail persons performing labor upon said building and doing said 
work, and to pay for ail material furnished and used therein, and ail persons 
who shall furnish said J. T. Long with goods and provisions of any kind, and 
ail claims for damages; and wliereas, J. R. Addison, W. H. Fife, Van Ogle, 
Jacob Ralph, Charles T. Uhlman. J. B. Catron, T. A. Bringham, J. L. De 
Voin, J. O Mann, and W. B. Kelly, bave beeome sureties for the said J. 
T. Long to the said Pierce County to the sum of .$270,000 in good and law- 
ful money of the United States, and bave bound themselves as such sureties 
to said county for the performance by the said J. T. Long of ail of the cov- 
enants and agreements entered into by the said J. T. Long with said Pierce 
County for the building of the courthouse and jail above referred to in ac- 
cordance with the certain contract entered into by the said J. T. Long and 
the said County of Pierce: 

"Now, therefore, the condition of the above obligation is such that if the 
said J. T. Long shall well and truly perform and fulfiU the conditions of the 
contract entered into between him and the said County of Pierce, in man- 
ner and form as he is therein required to do, and at ail times hereafter save 
harmless the said J. R. Addison, W. H. Fife, Van Ogle, Jacob Ralph, Charles 
T. Uhlman, J. B. Catron, T. A. Bringham, J. L. De Voin, J. 0. Mann, arid 
W. B. Kelly, thelr heirs, executors and administrators, of and from said 
obligation which the above-named sureties hâve entered into with the said 
J. T. Long to the said County of Pierce, and of and from ail action, cost, 
and damage for and by reason thereof, then this obligation shall be void, 
otherwise to remain in full force and effect." 
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Long completed his contract in 1893, and, a dispute having arisen 
between him apd the county in respect to the balance due him 
thereon, he,: in that year, brouglit suit against the county in one 
of the courts .of the state of Washington to recover what he claimed 
to be due him. He had not, however, paid in full for ail of the 
materials used in the structures, and, as a conséquence, he was 
sued in the courts of the same state by varions of the parties fur- 
nishing matcrial, in each of which suits judgment was obtained against 
him ; one of which was recovered by the Brown-Haywood Company, 
a Missouri corporation, to which company ail of the other judgments 
so recovered were afterwards assigned. Based on its own and the 
assigned judgments, the Brown-Haywood Company, together with 
Addison and the other sureties named in the bond first mentioned 
herein, commencéd suit in the United States Circuit Court for the 
Eastern Division of the Western District of Missouri against the 
Missouri sureties on the bond of September 23, 1890, in which ac- 
tion the Brown-Haywood Company recovered judgment on the 24th 
day of March, 1899, for the aggregate sum of $25,305 (92 Fédéral, 851), 
the court in that case saying : 

^'Oomplainant's [the Brown-Haywood Company] eqnity may Gonsist in the 
right to be subrogated to the securities held by its debtor [Long], or it may 
consist in its right to enforce an agreeinent made by the défendants [the 
Missouri sureties on the bond of September 23, 1890] for its beneflt, under 
the doctrine of the case of Knapp v. Insurance Co., 29 C. 0. A. 171, 85 Fed. 
329 [40 L. E. A. 861]. 

The défendants to the suit in Missouri, namely, tlie makers of the 
bond of September 23, 1890, having paid the amount of the judgment 
thus given against them, brought, on thé 29th day of December, 
1900, the présent suit against the county of Pierce, state of Wash- 
ington, John T. Long, and one George T. Reid, as trustée of the 
estate of John T. Long; the latter having in October, 1898, been ad- 
judged a bankrupt, and Reid having been appointed trustée of his 
estate, and thereafter having been substituted for Loiig in his suit 
against the county of Pierce, and having recovered as such trustée 
on the ist day of April, 1901, judgment for the sum of $28,800 as 
the balance due from the county of Pierce to Long. Subséquent to 
its appearance in and answer to the présent suit, and during its pen- 
dency, the county of Pierce paid to Reid, as trustée of the estate of 
the bankrupt. Long, the sum of $28,800, for which he had obtained 
judgment. In their replication to the answer of the défendants in 
this suit the complainants said: 

"Thèse replieants admit and confess that the services of George T. Reid 
as trustée of the estate of John T. I^ong, a bankrupt, and of Potter C. Sulli- 
van as counsel, attorney, and solicitor, and the référée in bankrnptcy, and 
C. J. Nunne and Frank La Wall, as mentioned and set forth in said respond- 
enfs and defendant's answer, were services rendered in such bankrnptcy 
proceedings in said answer meiitioned and set forth, and they hereby con- 
sent that the said sum of ?12,000 paid to said Potter 0. Sullivan, and the 
said sum of $288 paid to the référée in bankrnptcy, and the sum of 
$465.45 paid to George T. Reid, trustée of the estate of John T. Long, a 
bankrupt, for said services, and each and ail of the same. together with the 
sum of $1,100 claimed by said C. J. Nunne and Frank La Wall, may be allowed 
to each and ail of them in said respective amounts, each and ail of which 
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tliey admit are paid, save and except the sum of $1,100 to 0. J. Nunne and 
Frank La Wall for sténographie work and typewritlng, which they hereby 
consent may be paid to them for services in producing the fund received by 
the said George T. Reid, as such trustée, in the sum of $28,800; the sum total 
of the said amounts for ail of the said services aforementloned, aggregating 
the sum of $13,853.45, which, deducted from said $28,800, would leave a 
balance of $14,946.55 in the hands of said George T. Reid, trustée of the 
estate of John T. Long, a bankrupt; the whole and each and every part 
of which thèse replicanta and complainants humbly hereby pray may be de- 
creed and awarded them on account of the matters and things in their bill of 
complaint set forth in this cause, and which they humbly pray the court to 
award by decree to them; and establishing by said decree replicants' and 
complainants' right thereto by virtue of their équitable lien and assignment 
of and upon the said fund, and that the same may be decreed to belong 
to thèse replicants and complainants f ree from any claims or incumbrances of 
any person whatsoever, and held in trust by the said George T. Reid, trustée 
of the estate of John T. Long, a bankrupt, and directing the said trustée to 
at once pay over and deliver the same to thèse replicants and complainants 
herein In satisfaction of their said claim herein sued on; and they humbly 
pray as in their said bill they hâve already prayed." 

The day after fîling their replication the complainants movec the 
court for judgment against the "défendants George T. Reid, trustée 
of the estate of John T. Long, a bankrupt, and John T. Long, and 
against the fund of $14,946.55, now in the hands of the said Reid, 
as such trustée, and for an order and decree of this honorable court 
establishing in behalf of said complainants and replicants an équitable 
lien upon said fund, and decreeing the same to be held in trust for 
the use and benefît of said complainants and replicants, and subject- 
ing the same to their rights herein, and decreeing them to be the 
owners of the same and every part thereof, and entitled to the same 
at once; and ordering said George T. Reid, as such trustée, to at 
once pay over and deliver the same upon the order of this court 
to said complainants and replicants, P- J. Pauly, Sr., P. J. Pauly, Jr., 
and Margaretha Pauly, as administratrix of the estate of John Pauly, 
deceased." That motion having corne on for hearing, the court, 
after due considération, entered an order, which is the subject of the 
présent appeal, reciting and decreeing as follows : 

"That said complainants herein, as shown by the pleadings in this cause, 
had an équitable lien upon said moneys from and after the exécution of the 
contract between the respondents, Pierce county and John T. Long, for the 
érection and construction of said courthouse, and the exécution of the bond 
by complainants in favor of said Pierce county, upon which complainants 
were liable as surettes, and as sureties of the sureties of said John T. Long, 
for materials and labor furnished in the érection and construction of said 
courthouse, and upon which bond complainants hâve been compelled to pay, 
prior to the commencement of this action, the sum of eighteen thousand dol- 
lars, under exécution on Judgment. That said équitable lien attached to 
said fund and the moneys retained by said Pierce county under the fifteen 
per cent, réservation clause contained in said contract between said Pierce 
county and said John T. Long; and that said complainants herein bave a 
prior, superior, and paramount claim and lien upon said fund as against 
the respondents herein and the other creditors of said John T. Long that hâve 
filed their claims in bankruptcy against the said estate of said John T. 
Long; and that each and every part of the said sum now remaining in the 
hands of said trustée, to wlt, the sum of $14,946.55, belongs to the complain- 
ants herein. And It further appearing to the court that Gladding, McBean 
& Oo., a corporation, bas eommenced its certain action in equity in this court 
against said George T. Reid, as trustée of the estate of John T. Long, a. 
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bankrupt, and agalnst sald Pierce county, Washington, belng cause num- 
bered 784, to recover as principal the sum of $2,150 and interest thereon; and 
ït further appearlng to the court that, after paying the expenses of produclng 
sald fund, the sum of only $14,946.55 remains In the hands of sald trustée, 
whleh sum Is not sufflclent to pay the clalm and lien of complalnants agalnst 
sald fund; and it further appearlng that sald Gladdlng, McBean & Oo. in 
sald cause are clalmlng a lien upon sald fund, which bas not yet been de- 
termlned by thls court: It Is therefore ordered, adjudged, and decreed that 
the respondent George T. Reid, as trustée of the estate of John T. Long, a 
bankrupt, be, and he Is hereby, ordered and directed to pay over to the 
complalnants hereln, P. J. Pauly, St., P. J. Pauly, Jr., and Margaretha Pauly, 
as admlnlstratrlx of the estate of John Pauly, deceased, or to their solicitors 
hereln, Judson & Gerraghty and A. E. Tltlow, the sum of thlrteen thousand 
three hundred and forty-slx and 0B/i„a dollars (13,346.55) at once upon the 
entry of this order and decree — to which the said défendant and respondent 
John T. Long excepts, and bis exceptions are allowed. It Is further ordered, 
adjudged, and decreed that sald George T. Reid, as trustée of the estate 
of John T. Long, a bankrupt, retain the balance of sald fund now in his 
hands, to wit, the sum of $1,600, untll the further order of thls court In this 
cause. That upon the payment of said sum to said complalnants or their 
said solicitors Judson & Gerraghty and A. E. Tltlow, said trustée take a 
receipt therefor, which he shaU hold as hls voucher hereln." 

It thus appears that on their own motion the appellees' rights hâve 
become limited to the fund of $14,946.55 received by the trustée of 
LfOng's estate from the county of Pierce. That county was not, 
therefore, a necessary party to the appeal. The entire fund to which 
the controversy is now confîned is, by the order appealed from, ad- 
judged to belong to the appellees, and the appellant Reid is thereby 
adjudged to pay over to them forthwith $13,346.55 thereof. The 
fact that the trustée is directed to retain in his hands until the fur- 
ther order of the court $1,600 of the fund adjudged to belong ta 
the appellees in no wise detracts from the right of appeal by those 
parties who likewise claim the entire fund, and from whom it was 
taken by the decree. The motion to dismiss the appeal is denied. 

Upon the merits we tliink the case is also quite clear. It is not 
for us to say whether the suit in the Circuit Court for the Eastern 
District of Missouri was or was not rightly decided. By the judg- 
ment of the court in that case the sureties on the bond of September 
23, i8go, were compelled to pay the judgments recovered by the 
materialmen in the state of Washington. They were thus compelled 
to pay, and did pay, more than the amount of the fund in controversy. 
Those judgments were obligations for which not only the Washing- 
ton sureties were liable upon the bond executed by them, to whose 
rights the Missouri sureties, as their indemnitors, were entitled tO' 
be subrogated (Brand on Suretyship & Guaranty, § 276), but on 
which the complainants, by reason of the dual obligation of their own 
bond, were directly liable, as was adjudged by the Circuit Court for 
the Eastern District of Missouri in the suit against them, where the 
court said: 

"As already observed, the bond In suit, although made to Addlson and 
others as nominal obligées, contalns a stipulation requiring the deifendants. in 
effect, to pay materialmen's claims, and thus conform to the obligation Im- 
poséd on Addison and others by their bond ànd by the laws of the state 
of Washington; and, even though the défendants mlght be released from 
liablllty tq the obligées named by reason of the change in the contract, they 
are not released from their llabillty Incurred in favor of materlal men." 
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In the latter aspect the complainants' right of subrogation was a 
right to resort to the securities and remédies which the county of 
Pierce was capable of enforcing against Long had the security not 
satisfied bis obHgations, one of which remédies was the right, based 
upon the original contract, to appropriate the money retained in its 
hands. Prairie State Nat. Bank v. U. S., 164 U. S. 227, 232, 17 
Sup. Ct. 142, 41 L. Ed. 412; First Nat. Bank v. City Trust, Safe 
Deposit & Surety Co., 114 Fed. 529, 52 C. C. A. 313. And, as in- 
demnitors of the Washington sureties, the complainants, having paid, 
under compulsion, the debts for which they were bound, are entitled 
to subrogation, the same as they would hâve been had they paid them. 
Brandt on Suretyship and Guaranty, supra; Am. & Eng. Ency. of 
Law, vol. 24 (ist Ed.) p. 226. 

The contract between the county and Long under and in pursuance 
of which the bonds in question were given, provided, in respect to 
payments, as follows : 

"And it is hereby mutually agreed between the parties hereto, that the 
sum to be paid by the owner to the contraetor for sald work and material 
shall be two hundred and seventy thousand dollars (.$270,000), subject to ad- 
ditions or déductions on account of altérations as hereinbefore provided. That 
such sum shall be paid In county warrants on funds to be provided for the 
same if the owner elects in eurrent funds by the owner to the contraetor in 
installments, as follows: Eighty-five per cent, of the value of the work done 
and the material furnished as the work proceeds, as the architeet shall esti- 
mate. 

"It being under.stood that the final payment shall be made withln thirty 
days after this contract is completely flnished: provided, that in each of said 
cases the architects shall certify in writing that ail the work upon the 
performance of which the payment is to become due has been done to their 
satisfaction: and provided further, that before each payment if required the 
contracter shall give the architeet good and sufficient évidence that the prem- 
ises are ail free from ail liens and claims chargeable to the said contracter; 
and further, that If at any time there shall be any lien or clalm for which 
If estabished the owner of the said promises might be liable and which would 
be chargeable to the said contraetor, the owner shall hâve the right to retain 
out of any payment then due or hereafter to become due, an amount suf- 
ficient to completely indemnify it against such liens or claim until the 
same be effeetually satisfied, discharged, or canceled. And should there prove 
to be any such claim after ail payments are made, the contracter shall re- 
fund to the owner ail moneys that the latter may be compelled to pay In dis- 
charge of any lien on sald premlses made obllgatory in conséquence of the 
former's default." 

Upon the fund retained by the county of Pierce by virtue of the 
contract the complainants were, under the doctrine of the cases above 
cited, properly held entitled to an équitable lien. 

The judgment is accordingly affirmed. 
121 F.— 42 
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In re SAGOR et al. 

Appeal of AMERICAN WOOLBN ca 

(Circuit Court of Appeals, Second Circuit February 25, 1908.) 

No. 63. 
L Bakkkuptct— Prbfbhences— Patment and New Sales Undbh Rcnninq 

ACGOUNT. 

Payments by an Insolvent on a; running account for goods, where new 
sales succeed such payments, and the net resuit Is to Increase the in- 
debtedness, do net constitute preferential transfers of property, under 
Bankr. Act 1898, § 60a [U. S. Comp. St 1901, p. 3445]. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Bankruptcy. This cause cornes hère upon appeal by the Ameri- 
can Woolen Company, a creditor of the bankrupts, from a judgment 
of the District Court, rejecting its claim. 

Lee M. Friedman and David J. Gallert, for appellant 
M. D. Stiver, for respondent. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The following excerpts from the opin- 
ion of the référée succinctly State the facts and the question presented 
thereon: . 

"The American Woolen Company'a proof of daim for merchandlse sold 
and deilverëd shows forty-three différent Items, aggregating net $16,530.42, 
the itètns belng chlefly in three figures, and the dates of thé Items ranging 
m a perlod from January 31, 1901, to July 2, 1901, both dates inclusive. 
Bach of thèse Items représenta merchandlse purchased on its date, and pay- 
able at a spécifie subséquent date: Wlthln the perlod above named, and 
between'May 4th and June 12tti, both dates Inclusive, specifled groups of 
bills of the Company, which do not figure in the proof of claim offered, were 
paid by the banlîrupts tvhile insolvent to the company, the latter not knovring 
and not havlng reasonable cause to know such Insolvency; The bills so pald 
aggregate $4,322.82." "Notwlthstandlng its feature that the Items of the 
transaction between the company and the bankrupts consisted of separate 
blUs of goods bought on distinct dates, some of whlch were pald for spe- 
clfically on spécifie dates (whlch seems to be at the most nothlng more than 
the purchase of and payment for ao much merchandlse on such dates), 
* * * the transaction between the parties présents ail the features of an 
open and runnlng merchandlse account, though Itemlzed, and does not con- 
stitute a séries of distinct and indepéndent debts. • • • It does not seem 
that at any time the relation of debtor and créditer had ceased to exlst be- 
tween the parties, and the transactions between them closéd." 

The référée and the district jud§^e held that the sum of $4,322.82 
cash received during the period of insolvency must be returned be- 
fore the American Woolen Company could file its claim, on the au- 
thority of section 57g of the bankrupt act [U. S. Comp. St. 1901, 
p. 3443], and of Pirie v. Chicago Title & Trust Co. (May 27, 1901) 
182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171. 

Examination of the accounts discloses thèse additional facts : The 
sales made to the bankrupt subséquent to the first of the payments 
which he made during insolvency, i. e., the sales on and subséquent 
to May çth, aggregate $4,427.82, no part of which has been paid. 

1 1. See Jaaulth t. Alden, 23 Sua. Ot. 649. 
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The sales made to the bankrupt subséquent to the last payment during 
insolvency, i. e., subséquent to June I2th, aggregate $3,863.34. It 
is apparent that the net resuit of the transactions subséquent to in- 
solvency has been to increase the bankrupt's indebtedness to the 
claimant and to increase the bankrupt's estate to the like amount — 
a condition of things which it may easily be conjectured would not 
hâve happened if the bankrupts had not by their payments induced 
the giving to them of further crédit. 

In view of the conclusion \ve hâve reached upon the merits, some 
questions as to practice which hâve been argued need not be discussed. 

The sections of the bankrupt act relevant to the questions raised on 
this appeal are as follows : 

"Sec. 60a. A person shall be deemed to hâve given a préférence if, being 
insolvent, he has procured or sufCered a judgment to be entered against him- 
self in favor of any person, or made a transfer of any of his property, and 
the efCect of the enforcement of such judgment or transfer will be to enable 
any one of his creditors to obtain a greater percentage of his debt than any 
otlier of such creditors of the same class. [U. S. Comp. St. 1901, p. 3445.] 

"Sec. 60b. If a banljrupt shall hâve given a préférence within four months 
before the filing of a pétition, or after the filing of the pétition and before 
the adjudication, and the person recelving it, or to be benefited thereby, or 
bis agent, acting therein, shall bave had reasonable cause to believe that it 
was intended thereby to give a préférence, it shall be voidable by the trustée, 
and be may recover the property or Its value from such person. 

"Sec. 60c. If a créditer has been preferred, and afterwards in good faith 
gives the debtor further crédit without seeurity of any kind for property 
which becomes a part of the debtor's estâtes, the amount of such new crédit 
remainmg unpaid at the time of the adjudication in bankruptcy may be set 
ofC against the amount which would otherwise be recoverable from him." 

"Sec. 57g. The claims of creditors who hâve recelved préférences shall not 
be allowed unless such creditors shall surrender their préférences." [U. S. 
Comp. St. 1901, p. 3443.] 

"Sec. 68a. In ail cases of mutual debts or mutual crédits between the estate 
of a bankrupt and a créditer the account shall be stated, and one debt shall 
be set off against the other, and the balance only shall be allowed or paid." 
[U. S. Comp. St. 1901, p. 3450.] 

There hâve been many and conflicting décisions disposing of the 
questions raised by the application of thèse sections to the facts in 
différent cases. Among such questions are thèse : (i) Is a payment 
of money a "transfer of property" ? (2) Does section 57g apply when 
the creditor .acted in good faith, was ignorant of the debtor's insol- 
vency, and had no reasonable cause to believe the transfer was a 
préférence? (3) Does section 6oc, the set-ofï clause, apply only to 
the cases provided for in section 60b, or does it also apply to those 
covered by section 60a? (4) What is the précise meaning of the 
words in section 60a: "The efïect * * * will be to enable any 
one of his creditors to obtain a greater percentage of his debts than 
any other of such creditors of the same class"? (5) Do payments 
and sales under running account, where new sales succeed payments, 
and the net resuit is to increase the indebtedness, constitute a prefer- 
ential transfer, under section 60a? 

In Pirie v. Chicago Title & Trust Co., 18.2 U. S. 438, 21 Sup. Ct. 
900, 45 Iv. Ed. 1171, decided May 27, 1901, the first two of thèse 
questions were specifically answered in the aiïirmative. As to the 
third question the opinion of the court was clearly expressed ; but 
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it may fairly be held that, with the other questions disposed of, an 
answer to it was not necessary to a décision, and it was net dis- 
cussed. The fourth and fifth questions were not considered ; the fifth, 
indeed, did not arise, for the statement of facts certified to the court 
recited only the payment of $1,336.79 on an indebtedness of $4,403.77. 
The facts in the case at bar présent the situation set forth in tlie 
fifth question, and in examining the authorities it will be necessary 
to consider only those in which a similar situation is presented. 

In re Teslow, 4 Am. Bankr. Rep. 757, 104 Fed. 229, was decided 
by Judge Lochren, February, 1900. The statement of facts shows 
that goods were sold to the bankrupt after a payment was made by 
him, but the question presented hère was not suggested, discussed, or 
decided. 

In re Fixen & Co., 42 C. C. A. 354, 102 Fed. 295, 50 L. R. A. 605, 
was decided by the Circuit Court of Appeals for the Ninth Circuit, 
May, 1900. Sales were made subséquent to the receipt of payments, 
but the total payments during insolvency exceeded the sales during 
same period, so that the net resuit was to reduce the indebtedness. 
The situation suggested by the fifth question did not arise and was 
Ilot discussed. In re Christensen (D. C.) loi Fed. 802, was decided 
by Judge Shiras May, 1900. The facts were similar to those at bar, 
but the discussion was confined to the set-ofï clauses 60c and 68. The 
question hère discussed was not presented. In re Soldosky (D. C. ; 
Lyochran, District Judge, Oct., 1901) m Fed. 511, and In re E. O. 
Thompson Sons (D. C. ; McPherson, District Judge, Jan., 1902) 
112 Fed. 651, présent parallel cases to the one at bar, but the fifth 
question was not discussed. They were decided on the "set-ofï" 
clauses. In re H. C. King Co. (D. C. ; Lowell, District Judge, Jan. 
22, 1902) 113 Fed. Iio, the créditer knew of the bankrupt's insol- 
vency. In Kahn v. Cône Export Co., 53 C. C. A. 92, 115 Fed. 290, 
Fifth Circuit, the facts are not fuUy stated, but the décision refers 
only to the construction of section 60c. The same may be said of In 
re Keller, 6 Am. Bankr. Rep. 343, 109 Fed. 118. 

The first discussion of the question upon which the appellant hère 
relies is found in the opinion pf the Circuit Court of Appeals, First 
Circuit, by Putnam, J., In re Dickson (Nov. i" 1901) 49 C. C. A. 
574, III Fed. 726, 55 L. R. A. 349. The creditors in that case 
"had been dealing with the bankrupt, selling him merchandise from 
time to time, at short intervais, and receiving payment therefor sub- 
stantially every month, each sale being paid for by itself ; that is to 
say, each bill of merchandise sold one month was separately paid 
for the same month or soon after. The sales, however, and the pay- 
ments, were entered to the same running account." The account 
showed that the resuit of sales and payments during the period of in- 
solvency had been to increase the indebtedness of the bankrupt to 
the creditor from $804.21 to $2,174.20. The facts, therefore, are 
identical with those in the case at bar. The court held that the dé- 
cision in the Pirie Case requires a literal construction of section 57g, 
and that any creditor who has received a preferential payment, how- 
ever innocently, must comply with that paragraph before he can prove 
any claim whatever. The court then adds: 
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"While the Suprême Court has adopted a literal construction of the statute 
in question, and we are bound to follow It, there must nevertheless be a limit 
to that method of interprétation, and thèse cases reach It. It Is beyond ail 
reason to hold, because a creditor has, in the ordinary course of business, 
during the four months preceding bankruptcy, received payments which 
under some circumstances might operate as a préférence in some views of 
the law, that that fact can be held to bar the proof of bis claim, when, 
looking at ail the transactions together, they demonstrate not only that they 
were without any intention to acquire any unjust préférence, but also that 
they bave increased the net indebtedness to the créditer, and correspoudingiy 
increased the bankrupt's estate. In order to avoid so unreasonable a resuit, 
we might say that ail the transactions covered by the account current should 
be regarded as one, so that it could not be held that the effect of the pay- 
ments was to enable the creditors at bar to obtain a greater percentage of 
their debt than any other creditor of the same class, wlthin the mcaning of 
paragraph 'a' of section 60." 

The next authority which discusses the question is Petersen v. 
Nash (8th Circuit, Nov. 4, 1901) 55 C. C. A. 260, 112 Fed. 311, 55 
ly. R. A. 344. The décision deals mainly with the "set-ofï" clause, 
on a construction of which the case was decided, but the opinion con- 
tains the following : 

"Nash Bros., by delivering merchandlse to the debtor within four months 
next preceding the Institution of proceedings in bankruptcy by her, and ex- 
tending crédit to her therefor, and doing this in the ordinary course of busi- 
ness -without knowledge of insolvency, in good faith enhanced the value of 
the debtor' s estate, and while so doing In like good faith received payments 
on gênerai account for an amount less in the aggregate than the value of the 
merchandise delivered to her. The giviug and receiving, under such circum- 
stances, may properly enough be regarded as one transaction, resultlng not 
in a preferential payment to the creditor, but in reality in the création of 
an indebtedness in favor of the creditor for the différence between the two." 

When the question next came before the Circuit Court of Appeals, 
Eighth Circuit (Kimball v. Rosenham Co. [March 24, 1902] 52 C. 
C. A. 33, 114 Fed. 85), it was more fully discussed, and was the point 
on which the cause was decided. The following excerpts présent the 
argument which commended itself to the court : 

"It is not every transfer of property or payment of mouey that will con- 
stitute a préférence, but such transfers or payments only as enable the cred- 
itors receiving them to obtain greater percontages of their debts than other 
creditors of the same class. Is a creditor who, subséquent to the receipt of 
payment on an account current, extends to his debtor new crédits, in excess 
of the amount of the payments, for merchandise which actually becomes a 
part of the debtor' s estate, thereby 'enabled to obtain a greater percentage 
of his debt' than other creditors of the same class? Take the case in hand: 
Before the Ç850 was paid the creditor had a clalm for -Sl,87S.l," still owing 
for goods sold before that time, and $850 more, in ail .112,728.13. After the 
payments were made it extended new crédits, and put into the estate of the 
delator new goods, which amounted to $1,506, on account of which it has re- 
ceived nothing. Hcnce at the time of the adjudication in bankruptcy its 
claim was $3,384.13, while it was only $2,728.13 before the payments were 
made. The resuit Is that by vlrtue of the payments and the subséquent 
crédits the estate of the bankrupt has been increased to the amount of $656, 
the claim of the creditor has been enhanced to the same amount, and its 
loss in a proportionate sum. It has received no beneflt, but, on the other 
hand, has incurred a positive loss by the transaction. ■• * * It may be 
said that before the $850 was paid the claim of the Rosenham Companv 
was $2,728.13; that after its payment it was only $1,878.13; and that the 
moment the payment was made the creditor had secured thereby a préfér- 
ence. This would undoubtedly hâve been true if the account and the trans- 
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action had closed there. But It did not, and It is the actual account and the 
real transaction, and not those which might hâve been, but were not, tbat 
condition tliis case and ita décision. It was not the purpose, or the intention 
of the parties to thia transaction to glve the creditor a préférence by the 
payment of tlils $850, and that payment never had that effeet. Parties are 
presumed to intend the ordinary and natural conséquences of thelr acts. The 
customary and natural effect of payments upon a live account current is the 
continuance of the account and the extension of new crédits. Stop payments 
upon such an account, and new crédits are not extended, and the account 
closes. Make payments, and the account continues and further crédit is 
given. The payments upon the old crédits constitute the inducement for tiie 
extension of new crédits, without which those crédits would not be made. 
♦ * • M at the time when this debtor paid the $850 on the old crédits it 
had bought goods of the value of $1,506 of Its creditor, and had paid $850 
therefor, leaving a balance of $656 bwing for them, no one would hâve 
claimed that it had thereby given a préférence. No more did the payment 
of the $850 on the old crédits, which induced the new crédits of $1,506, The 
actual efCects of the two transactions upon the claim of the creditor, upon 
the estate of the bankrupt, and upon the claims of the otlier creditors would 
hâve been Identical, and their légal effects could not be différent. In neither 
the partial payment, which induces the supposed sale and immédiate delivery 
of gôods, nor in the payment upon the old crédits, which induces new sales 
upon crédit in excess of its amount, is 'the effect of the enforcement of the 
payment 'to enable' the creditor, in the words of the law, 'to obtain a greafer 
pereentage of his debt than other of such creditors of the same class.' lu 
both the loss is the creditor's and the gain is the estate's. Nor can the pay- 
ment of the money on the old crédits, which induces the new crédits, be 
either justly or lawfully segregated from the new crédits it induces for the 
purpose of finding a préférence that never in fact existed, and never was in- 
tended, any more than the partial payment for goods when bought can be 
segregated from that sale for such a purpose. The payments, and the new 
crédits they induce, are parts of the same transaction, inséparable in the 
intent of the parties and In their actual and légal effect." 

The same question arose in the Circuit Court of Appeals, Third 
Circuit, April, 1902 (Gans v. Ellison, 52 C. C. A. 366, 114 Fed. 734). 
That court discussed the subject of set-off and the construction of 
section 6oc. It then said: 

"Upon the true interprétation of section 60a the préférence in such a case 
as this is the net gain to the creditor upon the transactions between him 
iind the debtor. The net balance in favor of the creditor is the real préfér- 
ence under the law, for only to the extent of such net gain does the creditor 
'obtain a greater pereentage of his debt than any other creditors of the same 
class.' And so, on the other hand, only to the amount of the net gain to the 
creditor is the estate of the debtor impaired. If, then, a creditor innocently 
preferred has given return crédits afterwards, be bas surrendered his préfér- 
ence to the extent of such return crédits. To effectuate justice, both sides 
of the account are to be considered in the case of a creditor who innocently 
has received préférences, and afterwards in good faith has given the debtor 
further crédit, without security, for property which has become a part of the 
debtor' s estate. Otherwise it is plain tlaat such innocently preferred creditor 
would be compelled to surrender his préférence a second time before he could 
prove his claim against the bankrupt' s estate." 

And the court quotes with approval from In re Dickson, supra. 

In October, 1902, the Circuit Court of Appeals, First Circuit, 
reaffirmed their former décision, supra, in Jaquith v. Allen, 118 Fed. 
270. 

From this review of the authorities it appears that no court before 
which the iifth question, supra, has been argued has answered it in the 
affirmative, and the Circuit Courts of Appeal in three circuits hâve 
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answered it in the négative. In the absence of some expression of 
opinion by the Suprême Court constraining to a différent conclusion, 
it would seem to be the proper course to concur with thèse courts in 
the construction they hâve given to the sections of the Bankrupt 
Act above quoted, and thus secure a uniform administration of the 
act — manifestly a desideratum for the mercantile community, to whose 
transactions such construction peculiarly applies. 

The judgment of the District Court is reversed, and the cause re- 
manded, with instructions to allow the claim of the American Woolen 
Company at the full amount proved. 



In re COLTON EXPOKT & IMPORT CO. 
(Circuit Court of Appeals, Second Circuit. February 25, 1903.) 

No. 78. 

1. Bakkruptcy — Préférences — Payments on Accottnt. 

Payments made to a creditor during the Insolvency of the debtor, and 
within four months prier to his banbruptcy, on account of loans made 
from time to time previous to the flrst of such paymeuts, constltute préf- 
érences under Bankr. Act 1808, ^ 60c (Act July 1, 1898, 30 Stat. 562 
[U. S. Comp. St. 1901, p. 3446]), which must be surrendered before the 
creditor can prove his claim, and it is immaterJal that ail the loans 
■were made during insolvency, and within the four months period. 

Appeal from the District Court of the United States for the Dis- 
trict of New York. 

This is an appeal by Arthur B. Leach, a creditor of the bank- 
rupt, from a decree (115 Fed. 158) rejecting the claim of appellant 
unless he should surrender to the trustée certain payments made to 
him by the bankrupt, which were held to be preferentiaL 

G. J. Spraull, for appellant. 
Payson Merrill, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. In the opinion In re Sagor, 121 Fed. 
658, fîled at this session of the court, we hâve discussed the question 
of préférences at some length, with copious références to the authori- 
ties, and a citation of the relevant sections of the bankrupt act. That 
opinion may be referred to for a statement of the principles involved. 
It will be sufficient herein to set forth the facts in the case at bar, and 
to indicate the appHcation to them of those principles. 

The Company was insolvent on and at ail times after October 19, 

1900. The pétition to adjudge it a bankrupt was filed January 29, 

1901. The transactions out of which the indebtedness arose are thèse : 
Loans were made by Leach to the company as follows : 

Oct. 20, 1900 $10,000 00 

Oct. 30, " 2,447 03 

Nov. 9, " 1,978 00 

Nov. 13, " 17,602 00 

Nov. 22, " 10,000 00 

Total $42,027 03 
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Payments were made by the company as follows : 

Nov. 27, 1900 $14,185 58 

Dec. 5, " 2,5515» 

Dec. 10, " 10,690 81 

Dec. 12, " ITO OT 

Total $27,598 05 

Balance due ;fl4,428 98 

The court, reversing the référée, held that Leach could not be al- 
lowed to prove this balance, although upon surrendering the $27,- 
598.05 he might prove the $42,027.03. 

Appellant calls attention to the circumstance that ail the loans were 
made to the bankrupt while it was insolvent, but there is no distinc- 
tion recognized in the act between claims which accrued before and 
after insolvency. Section 60c (Act July i, 1898, c. 541, 30 Stat. 562 
[U. S. Comp. St. 1901, p. 3446]) does not apply, because the créd- 
iter has not given the debtor further crédit after receiving a prefer- 
ential payment. The facts are not similar to those in the line of 
cases which are cited in extenso in Re Sagor. Payments made by 
the debtor hâve not been succeeded by new extensions of crédit, and 
there is no room for the argument that it should be assumed that the 
payment induced the crédit, or that the transaction is the same as if 
the debtor paid part cash for a new lot of goods and obtained new 
crédit only for the balance. Nor hâve we a running atfCount, con- 
sisting of several items, where the net resuit of ail transactions inter- 
mediate the first payment and the iîling of pétition in bankruptcy 
has been the increase of the bankrupt's indebtedness and of his es- 
tàte at the expense of the creditor. On the contrary, from the date 
of the first payment no new crédit was extended, and the resuit of 
the transactions thereafter has been to decrease his indebtedness to 
one creditor at the expense of his estate. The payments were clearly 
preferential. 

The decree of the District Court is affirmed, with costs. 



STANDARD LIFE & ACCIDENT INS. 00. v. SAMÎ. 

(Circuit Court of Appeals, Sixth Circuit Aprll 15, 1903.) 

No. 1,152. 
1. DiBBCTioN OF Verdict. 

The court below properly refused to direct a verdict when, notwlth- 
fitandlng the vlew which the court mlght take of the évidence, It was 
nnable to say that a jury might not, without acting unreasonably, corne 
to a différent conclusion. 

3. Life Insurance— Wabranties—Repbesentations. 

A llfe policy provlded that "insured • • * màkes the foUowlng 
frue and complète statemënts, which are herehy inade a part of the con- 
tract of Insurance, and If any of sald statemënts shall be untrue In any 
respect, then thls policy shall be null and vold. « * • (j) i hâve 
never hàd • * • any bodlly or mental Infirmity * * * except as 
herein stated. (k) ♦ • • I am in sound condition mentally and physi- 
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cally, except as herein stated." Beld to be warrantles, and not mère 
représentations resting on the belief of insured. 
a. Samb — GooD Faith— Effkcï. 

If the fact is not as stated by insured, the warranty is breached, and 
it malies no différence that insured acted in good faith in making the 
statement. 

4. SaME-— RlGHT TO KXACT Wauuanties. 

A life Insurance company may require the insured to warrant that he 
has never had any bodily or mental infirmity, except as stated in the 
contract of insurance, and that he is in sound condition mentally and 
physically, except as therein stated. 

5. EiiB >NKOus Instructions— Cure of Error. 

An erroneous instruction given of the court's own motion on a ma- 
terial point is not liliely to be corrected by a subséquent correct instruc- 
tion given by request, when the first instruction is not recalled or ex- 
plained. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

H. R. Boyd and C. A. Lightner, for plaintiff in error. 
Josiah Patterson, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

SEVERENS, Circuit Judge. This is a suit brought by Mary E. 
Sale, the défendant in error, to recover the sum of $9,000 upon an acci- 
dent insurance policy issued to her husband, Dr. E. Paul Sale, June 
18, 1900, and in which she was the beneficiary. The insurance was for 
one year. Dr. Sale was a physician practicing at Memphis, Tenn., 
and was a member of the faculty of the Memphis Hospital Médical 
Collège. On April 29, 1901, while on a visit to a patient, he sufïered 
an accident from being thrown by his horse violently upon a stone 
pavement, whereby the neck of the fémur of his right leg was broken. 
He did not recover from the accident, and died on the 8th of June fol- 
lowing. The policy stipulated for the payment of $9,000 to the wife 
of the insured if death should resuit from the bodily injuries therein 
mentioned, "as the proximate and sole cause thereof," and contained 
the following statements and agreement on the part of the insured : 

"The insured on the acceptance of this policy makes the following true and 
complète statements, which are hereby made a part of the contract of insur- 
ance, and if any of said statements shall be untrue in any respect, then this 
policy shall be nuU and void. * * * 

"(j) I hâve never had lits or disorders of the brain, vertigo, or hernia, or 
iiny bodily or mental infirmity or disorder, except as herein stated. 

"(k) My habits of life are correct and temperate, and I am in sound condi- 
tion mentally and physically, except as herein stated." 

The insurance company rested its défense upon thèse grounds : 
First, that the policy was void for the reason that the insured had, 
prior to this insurance, sufïered a bodily disorder which increased the 
risk; second, that at the time the insurance was efïected he was not 
in sotmd physical condition, as he stated ; and, third, that the accident 
was not the proximate and sole cause of the death of the insured. 



U 3. See Insurance, vol. 28, Cent. Dig. §§* ,jG7, 568. 
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There were a verdict and judgment for the plaintiff for the sum of 
$9,418.50. 

Upon the trial of the issues before the court and a jury, it was shown 
that in the latter part of April, 1900, the insured had an attack of pneu- 
monia or of bronchitis (it is not clear which), and that acute nephritis, 
or inflammation of the kidneys, was developed ; that he was in the care 
of a physician for some time; that a chemical analysis of the urine 
made at that time disclosèd a dérangement of the kidneys, but whether 
of the nature of Ëright's disease, so called, or whether of a merely 
temporary nature, did not certainly appear; that he dieted for this 
trouble about six weeks, and seemingly had recovered at the time the 
policy was issued ; and that he resumed his professiorial practice, and 
continued it until the time of the accident, in April, 1901. The évi- 
dence contained in the record, upon the character and gravity of the 
disorder of the insured, both before and at the date of the policy, gives 
ground for widely différent conclusions. Whatever view we might 
ourselves take of the case upon its facts.we are unable to say tha. a 
jury might not, without acting unreasonably, come to a différent con- 
clusion. The jury adopted that most favorable to the plaintiff, upon 
the issues presented to them by the court, for they must, at least, hâve 
found that Dr. Sale did not believe that he had at any time a serions 
malady. 

There was also évidence showing that, after the accident, very seri- 
ons kidney dérangement appeared; and it is hardly open to dispute, 
and is perhaps not disputed, that a kidney disorder contributed with 
the accident to cause the death of the insured. But whether this dis- 
order existéd at the time of the accident, or was a conséquence de- 
veloped by it, was, on the évidence, a question for the jury ; it being 
possible to conclude that the latter was the fact. At the close of the 
testimony, counsel for the défendant moved the court for a peremptory 
instruction to find a verdict for the défendant. The motion was de- 
nied. For the reasons already stated, we think that in this there was 
no error. 

A statute of Tennessee (Laws 1895, p. 332, c. 160, § 22) relating to 
représentations and warranties in contracts of insurance reads as fol- 
lows : 

"Be it further enacted, that no wrltten or oral mlsrepresentatlon or war- 
ranty thereln made in the negotiations of a contract or policy of insurance, 
or in the application therefor, by the assured or In his behalf, shall be deemed 
material, or defeat or void the policy, or prevent its attaching, unless such 
misrepresentatlon is made with aetual Intent to deceive, or unless the matter 
represented increase the risk of loss." 

But it is clear that it does not change or affect the gênerai law of 
insurance applicable to the facts in this case, for it is not disputed 
that the matter which was the subject of the warranty increased the 
risk of loss, if the statement was not true, and in such case the matter 
is left by the statute as before. 

The learned judge, in his instructions to the jury with référence to 
the interprétation and effect of the statements of the insured regarding 
his physical condition previous to and at the date of the issuance of the 
policy, said this: 
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"Kow, -wlaen a man says tbat he has no bodily Inflrmlty, It means that he 
4oes not know or suspect or believe that he has any bodily ailment of a per- 
manent character, such as Is ealculated to weaken the constitution, impair 
the strength of the System, or to shorten life. It consequently does not in- 
clude mère temporary ailment which Is curable and passes away by treat- 
ment — for example, like a cold or a case of the grip, when It has passed 
away, or an acute indigestion or colic, or those many aliments whlch a man 
may suffer from overeating or overdrinking; acute alcoholism, such as a man 
getting too much whisky on a sudden occasion, so he would not be habitually 
subject to it, would be a condition from which he would recover, and would 
not be a serious ailment, although a very inconvénient one while It lasted." 

And further: 

"Now, if Dr. Sale knew or believed or suspected that he had a serious ail- 
ment of this kind, and stated that he never had any bodily or mental In- 
firmity, that would be a false statement, and would void tliis policy. On the 
contrary, if he did not know or believe or suspect it, and was acting honcstly, 
in the belief that he had no physieal inflrmlty, it would not be a breach of 
this statement, although he may hâve had a temporary ailment of any kind, 
which promptly yielded to treatment, and passed away with such treatment." 

Then, in summing up the issues on both branches of the case (that 
is to say, upon the question as to whether the accident was the proxi- 
mate and sole cause of the death, and upon the question of the truth 
of the statements in regard to the physieal condition of the insured 
before and at the time of the issuance of the policy), he said : 

"Now, if you find either one of tliese issues in favor of the défendant (that 
is to say, if you flnd that chronic Brlght's disease comblned with the in.iury 
as an efficient operative to produce death), why, then, your verdict should be 
for the défendant; or if you find there was false answer made to this state- 
ment in the fact that Dr. Sale at the time did bave a serious bodily infirmity. 
namely, chronic Bright's disease, and that would be serious If he had it, if 
he knew it, or believed or suspected it, then in that case your verdict should 
be for the défendant." 

Thèse instructions were likely to convey and we think did convey 
to the jury the impression that the question was not whether the state- 
ments were true in fact, but whether the insured believed them to be 
true. It was correctly held by the court below, and it is not ques- 
tioned hej-e, that thèse statements were of things material to the risk. 
Nor can it be doubted that they were warranties, as distinguished from 
mère représentations resting on the behef of the insured. Jefïries v. 
Life Insurance Co., 22 Wall. 47, 22 L. Ed. 833; ^tna Life Ins. Co. 
V. France, 91 U. S. 510, 23 L. Ed. 401 ; Provident Life Assurance 
Society v. Llewellyn, 58 Fed. 940, 7 C. C. A. 579; Security Life 
Ins. Co. V. Webb, 106 Fed. 808, 45 C. C. A. 648, 55 L. R. A. 122 ; Rice 
V. Deposit Co., 103 Fed. 427, 43 C. C. A. 270; Carstairs v. American 
Bonding, etc., Co. (C. C. A.) 116 Fed. 449; i Arnold on Insurance, 
577; May on Insurance, § 156. The question was not, therefore, one 
of good faith on the part of the insured, and the warranty would not 
be fulfilled unless the fact was as stated. That part of the instruction 
which involved the knowledge of the insured in regard to the disease 
was specially excepted to, and was not corrected. 

From another part of the judge's charge, we infer that he was of 
opinion that although a statement of the insured might be, in terms, a 
warranty, yet that, when applied to such a question as that of a man's 
health, had not the meaning it has when referring to an Open and 
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visible fact, capable oî démonstration, but was rather matter of opin- 
ion. His language was "that, according to the Moulor and Foster 
Cases, even a warranty, strictly so constnied, with référence to the 
State of the assured's health, being, in its nature to an accident, matter 
of opinion, is sômewhat différent from a warranty as to the existence 
of a physical fact capable of démonstration and of definite knowledge." 
We suppose this référence is to Moulor v. American Life Ins. Cot, 
III U. S. 335, 4 Sup. Ct. 466, 28 h. Ed. 447. But that part of the 
opinion in that case bearing on such a question was employed 
arguendo, in demonstrating that the statenients of the insured were 
not intended as a warranty of the facts, but as a warranty of the good 
faîi!i of the insured in making them. The whole inquiry was deter- 
mined when that resuit was reached. But hère that question was set- 
tled by the terms of the policy, and there is no room left for the 
court to find, in doubtful phraseology, a meaning which may be eut 
down to a représentation made of the honest belief of the insured. 
That has been done which Mr. Justice Harlan said insurers would hâve 
to do in order to lay such hard lines for the insured. "If," said he, 
"those who organize and control life insurance companies wish to 
exact from the applicant, as a condition précèdent to a vahd contract, 
a guaranty against the existence of diseases, of the présence of which 
in his System he has and can hâve no knowledge, and which even 
skillful physicians are often unable, after the most careful examination, 
to detect, the terms of the contract to that efïect must be so clear as 
to exclude any other conclusion." Still, it must be said that questions 
and answers such as we are considering hâve generally been regarded 
as not extending to merely temporary dérangements, but only to such 
diseases or disorders as become settled, and so liable to afïect the 
vitality of the person. The answer which is expected corresponds to 
the object of making the inquiry, which is not to ascertain the unim- 
portant and casual disturbances which may hâve happened to the 
health of the applicant, and which do not ordinarily hâve any lasting 
conséquences, but only to those of such gravity as might reasonably 
excite an appréhension that his health and vigor might be afïected 
thereby. This is the extent of the insurer's interest in the subject. 
And generally it would seem that the applicant would know whether 
he had been or then was subject to a malady of so grave a character. 
To be sure, that might not always happen. But at ail events, the law 
is settled that the insurer may require the applicant to warrant himself 
to hâve been and to be sound in health, within the meaning of such 
questions as we are considering; and the applicant, if he chooses to 
accept the insurance upon those terms, is bound by them. And the 
law is generally that parties may impose such reasonable conditions 
to their contractual liability as they may agrée upon, if they be not con- 
trary to law. 

It is true that the judge gave to the jury an instruction requested 
by the défendant as follows : 

"The policy was issued In considération of the warrantles contalned In It. 
If there was any breach of any of thèse warranties, that voids the policy, 
and there can be no recovery thereon; Subparagraphs 'j' and 'k' ia sectioD 
16, on the back of the policy, are thèse: 
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" '(i) I have never had flts or disorder of the brain, vertigo or hernia, or 
any bodily or mental infirmlty or disorder. 

" '(k) My habits of lit e are correct and temperate, and I am in sound condi- 
tion mentally and pliysically.' 

"Thèse are warranties, and If previous to the time of the issuance of the 
pollcy, June 15, 1900, the insured, Dr. Sale, had any bodily inflrmity or dis- 
order whleh was of a serions charaeter, then this statement would not be 
true; and that would be a breach of the policy, which would discharge the 
défendant. 

"Again, if at the issuance Oî this policy the said Sale was not in a souud 
physical condition (that is, if he then had a serions disease which might have 
permanently impaired his health), that would also be a breach of the war- 
ranty, and defeat recovery for plaintiff." 

Thèse instructions stated the law correctly. But the mère giving 
them without recalling or explaining the instructions given on the 
court's own motion would not be Hkely to remove the impression al- 
ready made. In order to render an error harmless, it must be made to 
appear clearly that the party complaining of it was not prejudiced. 

The difficulty created by inconsistent or contradictory instructions 
on a material point is, first, that it is impossible for the jury to know 
which is to be their guide ; and, secondly, it is impossible after verdict 
to ascertain which instruction the jury foUowed. Bank of Metropolis 
V. New England Bank, 6 How. 212, 12 L,. Ed. 409; Gilmer v. Higley, 
iio U. S. 47, 3 Sup. Ct. 471, 28 ly. Ed. 62 ; Durant Min. Co. v. Percy 
Min. Co., ^3 Fed. 166, 35 C. C. A. 252-255 ; 11 Encycl. of PI. &. Prac. 
146, where the rule and its reasons are well stated and explained, and 
a great number of authorities are cited. 

The instructions of the court in regard to the meaning and efifect 
of the condition that the accident must be the proximate and sole cause 
of the death seem free from fault. 

Certain questions relating to the admission of évidence are pre- 
sented by the record. But as they may not arise in the same form 
upon another trial, we do not think it important to notice them. 

For the error in the charge of the court herein noted, the judgment 
must be reversed, and a new trial awarded. 



In re MUHLHAUSER et al. 

(Circuit Court of Appeals, Sixth Circuit March 18, 1903.) 

No. 1,129. 

1. Bahkrdptoy— Sale op Propbrtt by Trustée— Jukisdiction of Court. 

TJnless there is some spécial direction in an order for the sale of rea! 
estate of a bankrupt, the trustée sells only the interest of the bankrupt 
therein, and one claiming an interest adverse to the bankrupt, and who 
is a stranger to the proceedings, is not afEected by the sale, and has no 
interest in the proceeds; nor has the court of bankruptcy, after the prop- 
erty has been sold and conveyed, jurlsdiction to adjudicate the rights of 
such claimant therein. 

2. Sahe. 

A bankrupt corporation owned a manufacturing plant, vrhich was sub- 
ject to a mortgage and other liens. After an adjudication of the liens 
and prlorities, the property was sold by order of the court, and conveyed 
to the purchaser. Subsequently the minor children and beneficiaries 
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under the wlll of a former part owner ot the property asked leave to 
flle a pétition in the banla*uptcy court, in wliich ttiey set up their father's 
ownershlp of an undlvlded interest in the property, and that It had been 
conveyed to the corporation by the exeeutrix, without any order of the 
probate court, in exchange for stoclî In the corporation; that petitioners 
had recelved nothing from the sale; that the corporation held the prop- 
erty In trust to the estent of thelr interest therein. The pétition prayed 
that the sale made by the trustée and the adjuijication of liens be set 
aslde, and such orders entered as would protect petitioners' Interests. 
Beld, that the pétition stated no ground for settlng aslde the sale, ■which 
could not affect the rlghts of petitioners, who were not parties to the 
proceeding, and that leave to flle the pétition was properly refused on the 
ground that it presented issues which the court was without jurisdiction 
to détermine, but whieh could only be determined by a court of equity 
In a plenary suit to which the exeeutrix and ail persons in interest were 
parties. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Ohio, in Bankruptcy. 

The F. Muhlhauser Company, an Ohio corporation engaged in the manu- 
facture of shoddy and other wool products at Cleveland, on February 4, 1902, 
flled an assignment for the beneflt of Its creditors in the insolvency court for 
the county of Ouyahoga, and immediately thereafter some of its creditors 
presented to the District Court for the Northern District of Ohio thelr pétition 
praying that the said corporation be adjudicated a bankrupt. On the 6th of 
that month, the F, Muhlhauser Company consenting thereto, the adjudica- 
tion was made. B. L. Hessenmueller was chosen trustée, qualifled as such, 
and took possession of the assets of thé bankrupt, consisting of certain real 
estate there situated on some of which its factories were built, machinerj, 
and other Personal property. A part of this property, which was appraised 
at the snm of $221,390.60, was mortgaged to the City Trust Company to se- 
cure bonds for money loaned. The trustée flled a pétition for leave to sell 
this portion of the assets. The trust Company answered, and flled a cross- 
petition settlng up the mortgage, and claiming certain expenses by way of 
Insurance and other charges incident to the trust, in ail, including the mort- 
gage debt and expenses, etc., amcunting to $140,000. Other creditors flled 
answers and cross-petitions claiming liens on the same property. The réf- 
érée, upon the hearlng, found in favor of the lien clalmed by the City Trust 
Company and certain other claimed liens, and flxed the order of thelr priority. 
The property was ordered to be sold. It was bid in by one Stecher, as trustée 
for the City Trust Company, and the Pearl Street Savlngs & Loan Company, 
two of the creditors. The sale was conflrmed by the court, and a decd was 
ordered to be made to Stecher, as trustée, by the trustée in bankruptcy, and 
this was done, and the price paid to the trustée. Some time after this, thèse 
petitioners, without leave of the court, flled an Intervening pétition, the na- 
ture of which is not shown by the record, and which was subsequently wîth- 
drawn. Fnrther référence to it is therefore unnecessary. Later on, the peti- 
tioners fîled a motion for leave to flle the pétition over which the présent con- 
troversy arose. 

This Is the pétition of Adolpb Muhlhauser, Benjamin Muhlhauser, Frank 
Muhlhauser, and Hilda Muhlhauser, mlnors, by Sophie Muhlhauser, thelr next 
friend, claiming as heirs and beneflciaries under the will of B^ederick Muhl- 
hauser, deceased. It Sets forth that the land, buildings, structures, and mill 
plant, which eonstittited that part of the property sold by the trustée in 
bankruptcy as above stated, were previously owned and occupled by Fred- 
erick Muhlhauser, Jullus Scheldt, aTid Edward Hessenmueller, each owning 
one-third part, who were opéra ting the plant, as partners, under the name 
of F. Muhlhauser & Co.; that Hessenmueller died, and his exécuter con- 
veyed hls Interest to Frederick Muhlhauser and Scheldt, and on the next 
day-^February 14, 1885 — ^those grantees deeded the property by quitclalm 
to F. Muhlhauser & Co., a partnership consisting of the same persons as the 
grantors In that deed; that thereafter one Schwab acquired one-half of 
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Scheldt's Interest, but no deed was made to hlm; that the remainder of 
Scheldt's Interest was afterwards acquired by Muhlhauser and Schwab, 
whereupon the former became vested with a flve-eighths and the latter witli 
a tliree-eighths interest in the property, and they continued the partnership 
business until Muhlhauser died; that by his will, after making certain be- 
quests, he devised and bequeathed the residue of his estate to hls eight chil- 
dren, of whom the petitioners are the four youngest, and, after authorizing the 
continuance of the partnership for flve years, appointed Schwab and the 
widow, Antoinette Muhlhauser, executors, excusing them from flling bond or 
Inventory; that those persons took out letters, but, Schwab soon after resign- 
ing, the widow continued sole executrix; that she, as executrix, and Schwab 
continued the partnership business until some time in 1894, when they and 
the four adult children organized a corporation under the name of the F. 
Muhlhauser Company, with an authorized capital of $600,(K)0, to whicli the 
executrix, In her spécial and her individual eapacity, and Schwab, made a 
deed of warranty of ail said property; that, in considération of the five- 
eighths Interest in the Muhlhauser estate, the executrix took $154,000 of the 
capital stock to herself Individually, whieh she claimed was due her in re- 
spect of a legacy to her of $100,000 under the will, and an allowance of 
$20,000 for the support of herself and her children, and also took to herself, 
as executrix, $212,000 of said capital stock, which she still holds, and that 
the interest of the Muhlhauser estate conveyed to the company was then 
worth $393,403.25, which was the sum agreed to be paid for it; that, at the 
time the sale was made, one Selig was appointed by the probate court "guard- 
ian of the estate of the petitioners," but that he received nothing in their 
behalf ; that the executrix presented no pétition to the probate court for leave 
to sell, but claimed authorlty under the will; that slie reported the sale to 
that court as made for cash, and the sale was immediately confirmed, with- 
out notice to the petitioners; and that the executrix is not flnanclally re- 
sponsible. 

And it is thereupon claimed that, whatever rights said corporation ever ac- 
quired in said property, it held as trustée for thèse petitioners to the extent 
of their interests. Their pétition further allèges that the City Trust Com- 
pany and the Pearl Street Savlngs & Loan Company had notice of the 
equities of the petitioners in the property on which they took their liens, 
and that Stecher had such notice when he bid it in for those companies and 
paid the purchase price therefor; and further, that there was a valuable 
good will Incident to the property, of which that sold was part, and other 
advantages peculiar thereto, which were of the value of $100,000, which 
were hot Included in the sale, and which are of no value detaehed from the 
property sold. The prayer is that Stecher, trustée, the City Trust Company, 
and the Savings & Loan Company be notlfted and required to answer, and 
that the sale to them and the confirmation thereof, as well as the findings of 
the référée in regard to the liens of said last-named companies, may be set 
aside, and ail such judgments and orders be entered as are necessary to pro- 
tect the Interests of the petitioners. 

On being notifled, the City Trust Company appeared before the référée 
and objected to the granting leave to file the pétition, for the following 
reasons: 

"First. Said petitioners are not proper parties to this proceeding, inasmuch 
as they claim adversely to the F. Muhlhauser Company, the bankrupt herein, 
and the sale made was a sale only of the interests of the F. Muhlhauser cor- 
poration in the property sold, whether that Interest was much or little, légal 
or équitable; and the money paid for said property was paid only for such 
interest, and is the proceeds oniy of such interest, and is distributable only 
among persons who are crcditors of said corporation. 

"Second. Because this court has not jurisdiction to entertain the applica- 
tion: (a) Having no jurisdiction in this proceeding to détermine the ques- 
tions as between the bankrupt and adverse claimants of the property. (b) 
Because the application confounds the boundaries of the équitable and bank- 
ruptcy jurisdictions. (c) Because this court cannot exercise jurisdiction, there 
not being involved any fédéral question, nor any question under the bank- 
ruptey law, nor is the résidence of the parties such as to give a fédéral court 
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jurisdictlon. (d) Because the bankruptcy court has not Jurisdlctlon over tbo 
persons sought to be brought in, and cannot décide controversies whicli may 
exist between them and said petitloners. 

"Tliird. Because said pétition discloses upon Its face no controversies be- 
tween the petitloners and said bankrupt, and the creditors of said bankrupt 
and the persons sought to be brought in, cognizable either in the court of 
bankruptcy or in any other fédéral court" 

The référée made an order granting the leave prayed. The order was car- 
ried by the City Trust Company before the district judge for review, and was 
by him reversed. Thereupon the petitloners hâve brought the matter hère for 
a review of the order made by the District Court under the direction of the 
judge. 

C. S. Bentley, for petitioners. 
John G. White, for respondents, 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge, after making the preceding statenient, 
delivered the opinion of the court. 

We think the position taken by the learned counsel for the petition- 
ers is quite correct to the extent that it is claimed that, if the proposed 
pétition présents a matter properly cognizable by the bankruptcy court, 
the orderly course would hâve been to allow it to be filed, leaving the 
final adjudication upon its merits to be settled upon fuU inquiry ; with 
this réservation, however, that, if thé case as made by the pétition is 
manifestly frivolous or wanting ail color of claim for the relief sought, 
the court might properly décline to entertain an idle controversy, such 
as the case supposed would be. We do not, hovi^ever, think it indis- 
pensably necessary to express a definite opinion upon the question 
whether this pétition, properly construed, is of the character last men- 
tioned, because we agrée that the order of the District Court was 
right, for the reason the pétition presented issues and sought relief 
beyond the proper jurisdiction of the bankruptcy court; although we 
incline to the view that no ground for any relief within the power of 
the court is shown. The controversy proposed to be brought on was 
one peculiarly the subject of the jurisdiction of a court of equity, 
where ail the parties interested might be brought in, and the whole 
subject determined upon plenary procédure. The petitioners were 
Etrangers to the proceedings, and other necessary parties, notably the 
executrix of Frederick Muhlhauser's will, were not présent, nor could 
they then properly be brought in to litigate, with other strangers, 
questions of gênerai equity in the District Court. The primary func- 
tion of that court, when sitting in bankruptcy, is that of administration. 
It takes possession of the bankrupt's assets for that purpose. Of 
necessity, it must hâve and exercise such incidental jurisdiction as 
pertains to a court which takes exclusive possession and control of 
property. We do not need to defîne the extent of its powers while it 
retains the property under its dominion. It is quite clear that they do 
not follow it after it has been released and passed into the hands of 
purchasers, and extend to the settlement of the equities wl:ich may be 
claimed in the property by other parties. It is possible that before 
the sale the court had power, upon application, to settle the rights of 
parties, and make a spécial order that the whole title be sold and the 
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proceeds dîstributed according to its détermination of their interests, 
or that it be sold and the controversy postponed to the distribution 
of the fund. Whether that could hâve been done, or would hâve been 
expédient, we do not say. Such practice would seem to be of doubt- 
ful propriety where such rights are disputed and their détermination 
would involve a controversy productive of delay in the bankruptcy 
proceedings. But the rights of purchasers hâve now become fixed, 
and such a course is impracticable. 

Unless there is some spécial direction in the order of sale, the 
trustée in bankruptcy sells, and the purchaser acquires, no other or 
greater rights in the property than the bankrupt had, except those 
rights of the bankrupt which are dominated by those of the creditors 
arising from a disposition of his property forbidden to the bankrupt — 
an exception not hère involved. And it is not claimed that there was 
any spécial direction hère, or that the court had acquired any authority 
to order a sale which would divest the interest of the petitioners. 
Such rights and interests as the bankrupt had, the court had lawful 
authority to sell, Such rights as thèse petitioners may hâve had in the 
property sold, remain to them, and can be asserted against the pur- 
chaser after the sale as efifectually as they could hâve been before the 
bankruptcy against the bankrupt. The purchaser is subject to the rule 
of caveat emptor. Moreover, it is alleged in the pétition that in this 
case the purchaser bought with full notice of the equities of the peti- 
tioners. 

Undoubtedly, upon the facts alleged, the bankrupt had some interest 
in the property sold which it was proper to sell, and the creditors 
had the right to the proceeds. Only that was sold. The petitioners 
are not, as we understand, seeking to establish a daim as gênerai 
creditors of the estate, but to pursue the property in specie, and assert 
a right therein superior to the rights of creditors. The relief they 
demand is that the décision of the référée that the property was sub- 
ject to the liens claimed, and fixing the order of priority, should be 
vacated, a détermination which did not afïect them, for they were not 
parties and had not been notified ; and that the sale should be set aside, 
or, as suggested on the argument, if that is not granted, then, under 
the prayer for gênerai relief, that the proceeds of the property should 
be distributed to them in proportion to their interest. But if they 
had an interest, it was not sold, the order of sale not including it ; and 
they would hâve no right to share in the proceeds. 

Nor were the petitioners in position to prove as gênerai creditors. 
They disafïirm the sale of the property by the executrix, and allège 
that, because of its invalidity, their rights in it were not divested. If 
that be so, they did not become creditors for its value. But we need 
not pursue that subject, for, as we hâve said, we think the pétition 
must be construed as seeking to protect their spécifie interests in the 
property as they would stand if not afïected by the sale of the exec- 
utrix. 

We are of opinion, therefore, that the pétition was properly rejected, 

for the reasons that the controversy evidently proposèd by it was one 

of which the District Court could not properly take jurisdiction, and 

that, upon any construction which might be put upon it, it clearly did 

121 F.— 43 
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not présent a case; iwhich would entitle the petitioner to the relief 
prayed, nof to any relief of like character ^)vhich a bankruptcy court 
could awaird. 
The order of the District Court must therefore be affirrned. 

Note. Judge DAY participated in the décision o£ this case, al- 
though not now a member of the court. 



FEDEBAL OIL CO. v. WESTERN OIL CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 7. 1Ô02.) 

No. 871. 

1. SpBCIFIO pBRFOnMANCB— CohTkàcts Enfokcbable. 

A court of equlty will not decree spécifie performance of a contract 
whlch Is unfalr or ujjconseionable, or where performance by the com- 
plainant is entirely optional^ and no offer of performance Is made. 

2. Samb— Oii. AND Gas Lbasb— Dei^at in Commbncing Opérations. 

An oll and gas lease On '80 acres of land provlded that, if a well was 
not commenced at once, the lessee should pay the lessor $8.75 per month 
during the delay. The lessor was to recelve as a royalty one-eighth of the 
oil produced, and $100 per year for each producing gas well, together 
with gas for use In his résidence. There was no limit as to tlme, no pro- 
vision obllgatlng the lessee tô rQake any well, and the contract was 
terminable at its option. It drilled no well, but made the monthly pay- 
ments for about eight months, when the lessor refused to accept further 
payments and leased to another party. HeU, that the contract contem- 
plated the exploration of the property at once; that the monthly pay- 
ments were not a part performance, but merely a stipulated sum for 
delay in performance; and that the contract would not be speclflcally 
enforced, because of its want of mutuality and unfairness. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

For opinion below, see II2 Fed. 373. 

The appellant on November 18, 1901, flled Its Mil In the court below, setting 
forth that oh February 22, 1901, It entered Into an agreement with the Brad- 
fords, appellees, as follows: 

"In considération of the sum of one dollar, the recelpt of which is hereby 
acknowledged, B. W. Bradford of Van Buren, Ind., of the flrst part, hereby 
grant and guarantee unto the Fédéral OU Company (a corporation) of Chi- 
cago, State of UUnois, second party, ail the oll and gas in and uuder the fol- 
lowing descrlbed premises together with the right to enter thereon at ail 
times for the purpose of drilling and operating for oil and gas and to erect 
and maintaln ail buildings and structures and lay ail pipes necessary for the 
production and transportation of oll or gas. The flrst part shall hâve the 
one-eighth (%) part of oll produced and saved from sald premises to be de- 
llvered In the pipe Une with which second party may connect their wells 
namely: Ali that certain lot of land, descrlbed as follows, to wlt: South 
half of the northwest quarter of section ten (10) town twenty-flve (25) north 
range nine (9) east, in county of Grant and state of Indiana, containing eighty 
(80) acres, more or less. 

"To hâve and to hold the above-described premises on the foUowlng condi- 
tions: • 

"If gas only is found, in sufflcient quantitles to transport, second party 
agrées to pay flrst part one hundred ($100) dollars annually for the product 
of each and every well so transported, and the flrst part to bave gas free of 
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cost for heating and lightlng purposes in dwelling house. Second party shall 
bury ail cil and gas lines when same interfère witb cultivatlon, and pay ail 
damage done by reason of operating under this grant. 

"In case no well is commenced witliin one day from this date, then this 
grant shall become null and void unless second party shall thereafter pay 
at the rate of eight and seventy-flve hundredths dollars ($8.75) for each 
month such commencement Is delayed in advance. A check to the crédit of 
the flrst part mailed to Van Buren Ind. -will be good and sufflcient payment 
for any money falling due on this grant. First party bas right to locate 
roads to and from places of opérations. No well shall be drilled nearer to 
buildings than three hundred feet, unless by agreerpent and with an under- 
standing between the parties hereto. Second party to erect and maintain 
gâtes and Iceep same closed. Shackel lines shall be high enough for train 
to pass under. Second well shall be completed ninety days after first well 
and a well each ninety days thereafter until seven wells are in, then rental 
to cease. 

"The second party shall bave the right to use sufïïcient gas, oil and water 
to run ail machinery for operating said wells, also the right to remove ail 
its property at any time, and may cancel and annul this contract or any part 
thereof at any time. 

"It is understood between the parties to this agreement that ail conditions 
between the parties hereunto shall extend to their heirs, esecutors, succes- 
sors and assigns." 

The bill allèges compliance by the appellant with the stipulations of the 
instrument; the payment by it of $8.75 per month in advance; that the 
tender of $8.75 on October 19, 1901, was refused by the Bradfords, who, 
ignoring the rights of the appellant, placed the Western Oil Company, ap- 
pellee, in possession, which company, with knowledge of the rights of the 
appellant, had placed machinery upon the land, had made excavations, and 
were drilling thereon for oil and gas; that subseqttently thereto, and on No- 
vember 14, 1901, the appellant moved material upon the land for the purpose 
of erecting a rig thereon to be used in drilling for oil and natural gas, which 
material was removed by the Western Oil Company, with the knowledge and 
approval of the Bradfords, and cast upon the highway. The bill allèges that 
the acts complained of constitute a lien and cloud upon the leasehold title 
of the appellant, removable only in equity, that it bas no adéquate remedy 
at law, and prays an jnjunction suitably restraining the appellees, and a 
decree to establish the title of the appellant, and to subordinate ail rights of 
the appellees to the title of the appellant. A demurrer to the bill was sus- 
tained by the court below (Fédéral OU Company v. Western 011 Company 
[C. C] 112 Fed. 373), and on January 11, 1902, a decree passed dismissing the 
bill for want of equity, which decree Is brought hère for revlew. 

E. H. Adams, for appellant. 

Frank E. Gavin and D. J. Cable, for appellees. 

Before JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
nature of property in natural gas and oil contained in the earth, 
and the légal efïect of the instrument hère in question, hâve been 
settled authoritatively bv the rulings of the Suprême Court of Indiana 
(State V. Indiana & Ohio Oil, Gas & Min. Co., I20 Ind. 575, 22 N. 
E. 778, 6 L. R. A. 579; People's Gas Company v. Tyner, 131 Ind. 
277, 31 N. E. 59, 16 L. R. A. 443, 31 Am. St. Rep. 433; Heal v. 
Niagara Oil Company, 150 Ind. 483, 50 N. E. 482; Manufacturers' 
Gas Company v. Indiana Gas Company, 155 Ind. 461, 57 N. E. 912, 
50 L. R. A. 768), and by the Suprême Court of the United States 
in Ohio Coal Company v. Indiana, 177 U. S. 190, 20 Sup. Ct. 576, 
44 L. Ed. 729. In the last case the nature of the property right is 
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thus clearly stated by Mr. Justice White (page 208, 177 U. S., page 
583, 20 Sup. Ct., and 44 L. Ed. 729): 

"It Is apparent that the cases In question [referring to the Indlana cases 
clted], In accord wlth the rule of gênerai law, settle the rule of property in 
the State of Indiana to be as follows: Although, in vlrtue of his proprietor- 
ship, the owner of the surface may bore wells for the purpose of extracting 
natural gas and oil, untll thèse substances are actually reduced by him to 
possession he has no title whatever to them as owner; that Is, he has the 
exclusive right on hls own land to seek to acqulre them, but they do not 
become hls property untll the effort has resulted in dominlon and coutrol by 
actual possession. It is also clear from the Indiana cases clted that, in the 
absence of régulation by law, every owner of the surface withln a gas field 
may prosecute hls efforts, and may reduce to possession ail or every part, if 
possible, of the deposits, without violating the rlghts of the other surface 
owners." 

The legâl effect of the instrument hère in question is therefore 
the grant of a mère use for the purpose of prospecting. The title 
is inchoate, and for purposes of exploration only until oil or gas is 
found. 

If not found, no estate vests in the lessee, and his title, whatever 
it is, ends with the abandonment of the unsuccessful search. If 
found, the right to produce becomes a vested right, and the lessee 
will be protected in exercising it in accordance with the terms and 
conditions of his contract. Heal v. Niagara Oil Company, 150 Ind. 
483, 50 N. E. 482; Venture Oil Company v. Fretts, 152 Pa. 451, 
25 Atl. 732. _ 

The question then arises whether the spécifie performance of this 
contract should be enforced in equity. The principles by which courts 
of equity are guided in respect to the subject are well established. 
The right to spécifie performance is not absolute, but rests in judi- 
cial discrétion — not an arbitrary, capricious discrétion, but sound ju- 
dicial discrétion, controUed by established principles of equity, and 
exercised upon the considération of ail the circumstances of each 
particular case. The contract must possess certain éléments, to de- 
mand of equity the exercise of its jurisdiction to enforce perform- 
ance. It must be upon a valuable considération. It must be mutual 
in its obHgations and in its remedy. It must be perfectly fair, equal, 
and just in its terms and in its circumstances, and the situation must 
be such that the remedy of spécifie performance will not be harsh 
or oppressive. The contract must be such that the court is able to 
make an efficient decree for its spécifie performance, and to enforce 
the decree when made. Pomeroy's Eq. § 1405. 

With respect to the agreement in question, there are two considéra- 
tions whicii go far to impeach its fairness: 

First, its want of mutuality. No obligation is assumed by the 
appellant to do anything — either to drill or to pay. It is in fact a 
mère option. It is undoubtedly true, as urged by the appellant, with 
respect to enterprises of this character, that a company proposing to 
obtain natural gas or oil in large quantifies for sale or manufacturing 
purposes finds it désirable to acquire exclusive right to search for 
the fugitive minerai in a large area or areas; and, though it be not 
necessary for the proper development of the particular area to drill 
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a well upon the land of ail the several proprietors within the district, 
it is désirable and profitable to hâve no competing wells on the terri- 
tory near to wells deemed sufficient for the development of the terri- 
tory. That, however, was not the purpose of this contract. It con- 
templated immédiate exploration upon the particular land. A well 
was to be commenced within one day from its date, and postpone- 
ment of opération was to be compensated for at the rate of $8.75 
for each month that such commencement was delayed. Bradford was 
to hâve one-eighth part of the oil produced, and, if gas only shoukl 
bc found, $100 annually for the product of each well, and to hâve gas 
free of cost for heating and lighting purposes in his dwelling. It 
was not contemplated, as we read this instrument, that the appellant 
could indefinitely postpone the commencement of opérations upon 
the payment of $8.75 per month. That would only compensate during 
the delay for the gas which Bradford would receive if gas only should 
be found, and he would receive no compensation for oil if oil should 
be found by drilling upon other land within the oil district. The 
appellant had the right at any time to remove its property and cease" 
opérations without respect to the interests of Bradford, and with 
respect only to its own interest; and it could cancel and annul the 
contract, or any part thereof, at any time. There was hère an entire 
want of mutuality — an utter absence of obligation on the part of the 
appellant. Equity will not specifically enforce a contract against one 
party when it cannot be specifically enforced against the other. 
Marble Company v. Ripley, 10 Wall. 339, 359, 19 L. Ed. 955; Kar- 
rick v. Hannaman, 168 U. S. 328, 336, 18 Sup. Ct. 135, 42 L. Ed. 
484. Not only could this contract be not enforced against the ap- 
pellant, for want of obligation assumed, but it does not ofter by its 
bill to do that which it was the obvions intent of the contract it should 
do, but which it had not obligated itself to do, namely, to drill for 
oil and gas. Tender of performance is absolutely necessary, espe- 
Cially in cases of optional contracts. Kelsey v. Crowther, 162 U. S. 
404, 16 Sup. Ct. 808, 40 L. Ed. 1017; Richards v. Green, 23 N. J. 
Èq. 536. The only effect of a decree would be to drive the ap- 
pellees out of possession and put the appellant in possession ; allow- 
ing it to hold the land indefinitely without action upon its part, and 
to exploit adjacent lands for natural gas and oil, if it had acquired 
the right so to do, and thus to defeat any participation by Bradford 
in the oil which may be beneath the surface of his land. It is no an- 
swer to say that the appellant could only do this upon monthly pay- 
ments to Bradford of $8.75, for that would not compensate him for 
his share of the oil which it was hoped would be developed, and 
would permit the appellant if it had obtained like rights upon ad- 
joining lands, and should, by drilling thereon, develop the présence 
of oil, to obtain the oil beneath the surface of Bradford's land with- 
out any participation therein by him. Nor does the fact that the 
monthly payments had been made for some months after the contract 
remove from this agreement the want of mutuality. That payment 
was not part performance of the contract, but merely the stipulated 
sum for delay in performance. Contracts unperformed, optional as 
to one party, are optional as to both. The contract hère was deter- 
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mined by the act of Bradford refusing to receive the stipulated sum 
for further delay, and by placing the Western Oil Company in pos- 
session. Knight V. Indiana Coal & Iron Company, 47 Ind. 105, 17 
Am. Rep. 692 ; Huggins v. Daley, 40 C. C. A. 12, 99 Fed. 606, 48 
L. R. A. 320; Reese v. Zinn (C. C.) 103 Fed. 97. 

Secondly, this agreement, upon its face, is without limit of time, 
There is no period within which the thing sought to be accomplished 
must be commenced, or the contract should cease. It is terminable 
at the will of the appellant. Certainly the contract is most unfair, 
and it would be unconscionable for a court of equity to place the ap- 
pellant in a position to forever deprive the owner of the soil of the 
right to use his land, or to drill for such treasures as the earth may 
contain. Munroe v. Armstrong, 96 Pa. 307. 

The decree is afHrmed. 



SHATTO V. BRIE R. OO. 

(Circuit Court of Appeals, Sixth Circuit. March 18, 1903.) 

No. 1,136. 

1. Railhoads—Crossings— Injuries — Spbkd Obdinance — Violation — Signam. 

Where a rallroad company ran its train over a city street crosslng 
wliicli was much used at a Iiiglier rate of speed tlian was permitted by 
a city ordinance, and witliout giving any warning signais, by reason of 
wliicli plalntifC was Injured wliile golng over ttie crossing, sucli facts 
constltuted a sufflcient showing of negiigence on ttie part of tlie railroad 
Company to justify a submission of such issue to ttie jury. 

2. S.^ME — COKTRIBDTOKY NEGLIGENCE. 

Plaintifï approached a railroad crossing In a city, witb wliich he was 
familiar, at about 4:30 in tlie afternoon. The wind was biowing strongly 
from the south, and his view of approaching trains from the north was 
obstructed by a frelght train standing on a switch tracli nearest him 
and by high board fences, dwelling houses, piles of lumber, etc. Plain- 
tifC had his ears covered, and, as he approached the crossing, looked and 
listened, and, hearing no train, continued driving his horse at a trot until 
within 100 feet of the tracii, when the horse began prancing or single- 
footing. PlaintIfC droTe between the cars of the frelght train, which had 
been eut at the crossing, and when his horse got his head beyond the 
cars he swerved and juniped to the left, when plaintiff was strucli by a 
train approaching from the north on the main traclî. Eeld, that plain- 
tifiE's f allure to stop before driving on the track under such circumstan- 
ces was contrlbutory négligence as a matter of law. 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

W. S. Andersen and Murray & Koo,nce, for plaintifï in error. 
C. D. Hine and John H. Clarke, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, This case was brought to recover for pti- 
sonal injuries sustained by the plaintifï as the resuit of a collision 
between one of the engines attached to a train of the défendant 
company and the vehicle in which the plaintifï was attempting to cross 
the track. Upon hearing the testimony for the plaintifï, the trial judge 
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directed a verdict in favor of the company upon the ground of the 
contributory négligence of the plaintiff at the time of the collision. 
This proceeding brings into review the correctness of that instruction. 

It may be conceded at the outset that there was testimony sufficient 
to make a case to be submitted to a jury as to the négligence of the 
company in running its train at the time at a higher rate of speed than 
was permitted by the ordinance of the city of Sharon, Pa., within the 
limits of which city the accident happened, and that there was a 
failure on the part of the company to give the warning signais re- 
quired by the exigencies of the situation in approaching the crossing 
of a much used street. We may, therefore, consider the case upon 
the theory that the négligence of the company was sufïiciently proven, 
and turn our attention to the question of contributory négligence. 

The railroad runs north and south, or nearly so, through a part of 
the city and across a number of streets, one of which, known as 
"Ohio Street," crosses the track of the défendant company at an 
angle, the street running approximately east and west. At a distance 
about 1,700 feet north of the crossing the passenger station is sit- 
uated. Crossing Ohio street the défendant company has two tracks. 
Thirty feet to the west of the main track is the track of one of 
the divisions of the Lake Shore & Michigan Southern Railroad Com- 
pany. At a distance of 7 feet and 8 inches east of the east rail of the 
defendant's main track there was a side track crossing Ohio street 
parallel with the defendant's main track. This side track extended 
above and below Ohio street for a considérable distance. On this 
siding, at the time of the accident, there was standing a train of 
freight cars, the train having been eut in two so as to permit a 
space for the passage of people and vehicles of from 9 to 12 feet in 
width. The view from Ohio street to the east of the crossing up the 
track to the north was obstructed by high board fences, dwelling 
houses, piles of lumber, a lumber mill, and the standing cars. At the 
time of the accident, for a distance of at least 225 feet east of the 
crossing on Ohio street, no view could be had of a train approaching 
the crossing from the north. Under thèse conditions a person ap- 
proaching from the east on Ohio street could not, because of the 
freight cars and other obstructions, see up the track to the north 
until within two feet of the main track. On February 18, 1900, the 
plaintifï, accompanied by his brother-in-law, started to drive from 
his home to the west side of the city. In so doing, he drove along 
Ohio street, approaching this crossing from the east. Ohio street 
is a much-traveled street, and a common thoroughfare for the peo- 
ple of the city. It was in the afternoon, about 4:30 o'clock. The 
ground was covered with snow, and the wind was blowing strongly 
from the south. The plaintifï and his companion were riding in a 
phaeton with the curtains down, the former driving, and occupying 
the right-hand seat. The plaintifï's testimony tended to show that 
at a point from 200 to 225 feet east of the crossing he and his com- 
panion moved to the front of the seat, one looking north, and the 
other south, and listening for a train ; that at a point about 90 
feet east of the crossing he looked out around the buggy top, but 
could see nothing to the north because of the cars on the siding 
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above ; that about 25 feet back from the track they looked and lis- 
tened again, and heard nothing ; that he started to drive through the 
opening between the cars; when his horse got bis head beyond the 
cars, he swerved, and jumped to the left at an angle down the track ; 
that the horse gave a second jump, and jerked the buggy off the 
ground, then into the middle of the track. The plaintifï testifies that 
his horse was going three or three and a half miles an hour just be- 
fore he went past the freight cars. It appears that the plaintiff did 
net stop. He testifies that he and his companion were looking and 
listening from a point about 250 feet east of the crossing, and heard 
no train. The day was cold, and the plaintifï had on "ear tabs." 
The plaintifif was familiar with this crossing. Until within about 100 
feet of the track, the horse was driven at a trot ; after that, he was 
"prancing" or "single-footing." At a distance of 30 or 40 feet from 
the crossing, the horse pricked up his ears as though he heard 
something coming from behind. The plaintiff looked back, but saw 
nothing. 

The principles which govern the détermination of questions of con- 
tributory négligence in cases like the one at bar are well settled. 
The law requires of one approaching a railway crossing the exercise 
of his faculties of sight and hearing to avoid injury. While the stand- 
ard is the care of ordinarily prudent persons under the same or 
similar circumstances, such care requires that in approaching a situa- 
tion so dangerous as a railway crossing a person shall at least look 
and listen at such short distance from the crossing as to enable him 
to pass in safety. In some jurisdictions it is held that in ail cases 
the traveler approaching the crossing must stop, look, and listen. 
This court has not gone so far as to require stopping in ail cases. 
Under the peculiar circumstances of the case in Cincinnati, N. O. & 
T. P. Ry. Co. v. Farra, 13 C. C. A. 602, 66 Fed. 496, this court held 
that it was not contributory négligence, as a matter of law, for Mrs. 
Farra to drive upon the crossing without stopping. In that case, 
Judge Lurton, delivering the opinion of the court, said : 

"We are not prepared to say that, ordinarily, It would not be the duty 
of one approaching the crossing to stop and look and listen, if the view 
of the crossing was obstructed, and the sensé of hearing materially afCected 
by the noise of the vehlcle In whlch the person was drivlng. The Pennsyl- 
vania rule, which seems to make it the duty to stop under ail circumstances, 
regardiess of obstructions to the vlew or obstacles to the hearing, has not 
met with gênerai acceptance, and seems calculated to condone carelessness 
and recklessness by rallroad companies at public crossings, where the rights 
and duties o£ the public and the company are reeiprocal. Neither are we 
prepared to say that the duty of stopping Is Imperative In ail cases where 
the track is obscured." 

Where the view of the track is obscured so that one's vision can 
be of no service in enabling him to know of the approach of a train, 
and the traveler is required to rely upon his sensé of hearing only, 
it must be an exceptional case which excuses one from stopping and 
listening before going into the danger which may be impending 
without other warning than he can get from his sensé of hearing. A 
person, under such circumstances, may not rely implicitly upon the 
railroad company giving proper signais before approaching the cross- 
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ing, but must make use of his own faculties for seli-protection. EI- 
liott, in his work on Railroads (section 1167), states the rule as fol- 
lows : 

"While It cannot be Justly afflrmed, as we believe, as a matter of law, 
that there Is a duty to stop In ail cases, yet there are cases where the fali- 
iire to stop must be deemed such a breacb of duty as wlll defeat a recov- 
ery by tbe plaintiff. There are very many cases holding that the surround- 
ings may be such as to impose upon the traveler the duty of stopping, look- 
ing, and listening, and thèse cases, as we thlnk, assert the true doctrine. 
Some of the courts, In well-reasoned cases, press the rule further, and hold 
that the traveler must in ail cases stop, look, and listen. As we hâve said, 
we do not think it can be justly afflrmed as matter of law that there is a 
duty to stop in ail cases, but we do thlnk that the duty exists in cases 
where there is an obstruction to sight or hearing, and that, where the sur- 
roundlngs are such that but one conclusion can be reasonably drawn, and 
that conclusion is that it is négligence to proceed without halting, the court 
should without hésitation direct a verdict if no hait is made. In the ma- 
jority of cases, however, the question is one of fact, rather than of law." 

And in a note to the same section the author says : 

"There is, however, substantial agreement upon the proposition that, when 
a reasonably effective observation cannot be made without stopping, theii 
the traveler must stop and look and listen." 

Subject to qualification under very peculiar circumstances, such 
as those in the Farra Case, where a woman incumbered by children 
was driving towards the crossing obscured more than usually by 
weeds and undergrowth, of which she is not shown to hâve had pré- 
viens knowledge, negligently suffered to grow on the company's right 
of way, we think the rule stated by this author is the correct one. It 
may be added that the question of contributory négligence becomes 
one of law only when fair-minded men from the estabHshed or con- 
ceded facts would draw the conclusion of a want of ordinary care. 
Where opposing inferences may be drawn, the question of négli- 
gence, under proper instructions, must be submitted to the jury. 

Applying thèse gênerai principles to the case made out, did the 
court err in instructing the jury to return a verdict for the défendant ? 
The plaintifï was familiar with the crossing. He knew that it had the 
two tracks — the siding and the main track just beyond. He knew 
that he could not see a train coming from the north because of 
the intervening obstructions. He saw the cars standing with an 
opening through which he might drive. Once through the opening by 
a horse's length, and he was practically upon the main track with no 
probable means of escape from death or injury. He could see noth- 
ing, and a strong wind from the south was blowing up the track, 
and carrying the sound of any train approaching from the north away 
from him. Under such circumstances he was bound to use the only 
sensé which could help him to avoid danger with the more vigilance. 
He did not stop. He did not even slow his horse to a walk. He 
was riding in a curtained carriage, with "tabs" on his ears for pro- 
tection against the cold. It seems to us that thèse are circumstances 
which call for the traveler to stop and listen with unimpeded hearing 
for an approaching train. In not doing so, and in driving upon the 
track in the manner stated, with his ears muffled, we think there was 
contributory négligence as a matter of law. It is argued that it would 
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have ; dbhe • no good to stop and listen. We cannot agrée to this 
supposition ; certainly not to the extent of exonerating the plaintifï 
from using the précautions obviously necessary for his protection, 
because they could not have changea the resuit. We think it only 
reasonable to suppose that, had he stopped and listened with open 
ears befote going. between the open cars, he must have heard the 
noise of the approaching train. Had he halted for a moment before 
going between the cars, the train would have passed in safety. Upon 
gênerai principles we think the court did not err in giving a per- 
emptory instruction for the défendant because of the contributory 
négligence of the plaintifif under the circumstances shown. While 
there are some resemblances, yet there are important diflferences be- 
tween the facts of this case and that of Cowen, Receiver, v. Grabow 
(decided at this term) 120 Fed. 258. The obstructions to a view of 
the track were in çuch case much the same. But Shatto was seated 
in a phaeton, with the çurtain down. Grabow was standing up in 
an open wagon. Shatto and his companions did not stop, though 
they looked to the right and left when about 90 feet from the crossing, 
and again when about 25 feet. Although there was a strong wind 
blowing from the direction from which the train came, and a view 
of the track was so obstructed as that he could not see to the north, 
and he was compelled to dépend upon his hearing, he did not stop 
to better hear, and did not remove his "ear tabs," which were neces- 
sarily an obstacle to listening to advantage. Grabow, though with- 
out "ear tabs," did in fact stop and listen, when a few feet from the 
track. The Grabow Case présents somewhat exceptional facts. This 
conclusion renders it unnecessary to consider the correctness of what 
the court said in taking the case from the jury as to the application 
of the so-called ■ Pennsylvania rule of "stop, look and listen" in the 
fédéral courts when the accident happens in that state. 
Judgment afSrmed. 

Note. This case was decided and opinion prepared while Judge 
DAY was a member of this court. 



BROWN et al. V. CORNELL STBAMBOAT CO. 

(Circuit Court o£ Appeals, Second Circuit Fel)ruary 25, 1903.) 

No. 35. 

t tug and tôw — ltabilitt ci" tug for loss of tow— tow wlthout 
Anchor. 

In a northeast storm ot extraordlnary violence, In the night, libelants' 
scow, whleli; was loaded with stone, and had been plaçed In a fleet in 
the Hudson .river off Haverstraw, broke adrlft, and was Injured upôn 
the rocks. ' 'She had no ànchor, and had been made f ast to another scow. 
The fleet had been made up by respondent's tug in the aftemoon and 
evenlngr With the purpose of startlng down the river at 9 o'clock tUat 
night. Thé tug then went to Grassy Point to awalt the tlme for start- 
ing. The weather had been threatening during the aftemoon, with snow, 
but was not so dangerous as to render it négligence for the tug to 
assemble the fleet. About 8 o'clock the wind and snow increased so 
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as to render it dangerous to start with the fleet, and also to approacb the 
fleet in the darkness, and the tug remained away. There was no safe 
harbor for beats at the place during easterly storms, and it was the prac- 
tice to allow scows, when so made up into fleets, to ride ont storms in 
the open bay, which they had always previously done in safety. Held, 
upon flndings that, owing to the snow and darliness, it -wonld hâve been 
dangerous for the tug to approach the fleet at any time after 8 o'clock, 
and that the master had no knowledge that libelants' sco-w had no an- 
chor, as it was her duty to hâve, that the tug was not négligent, nor 
liable for any part of the damage. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see iio Fed. 780. 

This cause cornes hère upon appeal from a decree which awarded 
half damages to the libelants for an alleged breach of a contract of 
towage, as a resuit of which their scow No. 31 suffered loss and 
damage in a storm in Haverstraw Bay on the night of November 
26, 1898. 

J. P. Kirlin, for appellant. 
John T. Foley, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. Libelants' scow had been loaded with 
stone at Brown & Fleming's dock, about a mile above Verplanck's 
Point, and towards evening was taken from there by one of the re- 
spondent's tugs and towed over to a place off Grassy Point where 
tows were usually made up preparatory to being taken to New York. 
The captain of scow 31 describes the making up of the fleet as fol- 
lows : The respondent's tug Townsend, just as it was beginning to 
get dark, took him over Haverstraw Bay to the usual meeting place, 
where he found four other boats — two brick barges ahead, and a 
brick barge and the stone scow Katie D. behind them. He made 
fast to the stern of the Katie D. This he puts at about 6 o'clock, or a 
little after. It was expected that the tug would start downriver 
with the fleet at high water, about 9 p. m. Having brought No. 31 
to the fleet, she left them, and went to Grassy Point, about one-fourth 
mile distant, partly to tie up there until the hour of starting, and 
partly to inquire for other boats. After No. 31 joined company, only 
one more boat came, the Gladys, which lay alongside of her, tailed 
to one of the brick barges, the Star, which was there when she came. 
The Gladys was brought out by a small tug of the respondent, the 
Ingalls, some time between 8 and 9 p. m. There is conflict in the 
testimony as to the time at, and the order in, which the various boats 
arrived, but the captain of the libelants' scow is so clear and positive 
in his statements above given — he was repeatedly asked about them — 
that we are inclined to accept his account. Starting as he did before 
and arriving after dark (after a course of more than three miles), he 
was more likely to note the time accurately, through the circum- 
stance, than would those on other boats, which were moved only a 
few hundred yards after darkness had once set in. The position of 
the various craft making up the flotilla, with No. 31 and the Gladys 
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in the last tier, corroborâtes him strongly. At the time the tow was 
thùs made up by the addition of the Gladys, the entire flotilla was 
held by the anchor of one of the leading stoneboats. Apparently 
that was sufïicient to hold them in good weather, and, with only 
one anchor down, the flotilla was in better shape to receive the tug- 
when it should return at high water to take them down the river, and 
avoided risk of fouling when the tide turned. 

When scow No. 31 was taken from Verplanck's Point, about 5 
p. m., the weather was threatening. It had begun to snow about 2 
p. m., the wind being to the northward and eastward. By the time 
she was made fast to the flotilla the storm had increased and become 
more threatening, but apparently no one apprehended that it would 
become too severe to start at high water, as planned ; and, when the 
tug left the flotilla, her master said he would be back in about two 
hours. The District Judge fînds that : 

"By tbe records of the nearest station of tbe Weather Bureau, the wind 
increased from 16 to 19 miles between 4 and 6 o'cloeli, to 26 miles betvveen 
7 and 8, to 27 miles from 8 to 10 o'clock, to 34 from 10 to 11, and to 48 from 
11 to midnight; continuing about the same ail the next day." 

The maximum velocity was 54 miles from 11:13 to 11:45. The 
storm that thus raged over the bay was one of most unusual severity. 
When it ceased, more than 25 wrecks were scattered along the banks 
of the Hudson. It was not a local storm, but extended down the 
New England coast. A year later it was described in periodicals as 
"The Great November Storm of 1898." 

The six boats of the flotilla hung on the single anchor of the L,iz- 
zie and Louise until after 11 o'clock, when, the flotilla having turned 
with the tide, the Washburn put down one of her anchors. Subse- 
quently, when she had drifted about a quarter of a mile, and was 
a:shore in the mud, she put down the other. At about the time the 
Washburn put down her first, anchor word was passed that the boats 
behind must cast ofif their Unes, as they could not be held together 
any longer. The scow Star, which was astern of the Washburn, drop- 
ped back, and, putting out her own anchors, rode out the storm in 
safety. The Katy D. had but a small anchor, and therefore slacked 
ofï her lines and hung onto her two leaders. None of the flotilla ex- 
cept the Gladys and No. 31 sustained any material damage. The cap- 
tain of No. 31 objected to letting go, as he had no anchor. The 
Gladys volunteered to take a Une from him, and, after they were made 
fast together, both boats eut loose from the Katy D. and the Star, 
and began to ride on the single anchor of the Gladys, which was 
then put overboard. The anchor of the Gladys held for about an 
hour, but finally proved insufificient for both vessels, and they drifted 
shoreward together. The Gladys foundered. Her crew abandoned 
her and went on board No. 31, which finally fetched up on shore, 
some distance below, at about 2 a. m. 

There is no harbor for boats in Haverstraw Bay, with a northeast 
or southeast wind, and at times they are obliged to ride out storms 
in the open bay. If, after the fieet is made up in the manner de- 
scribed, heavy weather comes on, which makes it unsafe to proceed 
with the tow to New York at the expected time, the practice has al- 
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ways been to leave the scows riding at their anchors at the place 
where the tow is made up. In storms of exceptional severity, the 
boats, by slacking their own Unes, drop apart, and each one rides 
at its own anchor. No instance previous to the one in question 
has been mentioned in the testimony where any barge thus left at 
anchor in bad weather has gone ashore or suffered damage. 

The master and pilot of the tug Townsend, after making their in- 
quiries about other boats at Grassy Point, returned to their tug about 
8 p. m. They found that — 

"The wind had so mueh Increased, and that the snow was so thick, as they 
testify, that they could not see the boats at anchor, and did net know where 
to flnd them; and on consultation they agreed that it would be dangerous 
to start down river with the tow, as expected; and accordingly, without any 
further attention to the tow, they lay at the dock at Grassy Point untll about 
1 a. m. when, in conséquence o( the violence of the storm, and injuries to the 
tug by pounding there, the tug left Grassy Point and made her way to Ver- 
planck's Point, where she passed the rest of the night without further dam- 
age." 

The District Judge held the scow in fault for not having any suit- 
able anchor on board. We concur in his conclusion, that "if she had 
had a suitable anchor, as the rest of the fleet had, it is not probable 
that either the Gladys or No. 31 would hâve suffered serious dam- 
age." From this finding of négligence the libelants hâve not ap- 
pealed. He further held that there was no négligence attributable 
to the tug, either for taking the scow from Verplanck's Point dock 
to the flotilla, or for determining, when the storm increased, not to 
start out with the tow. The tug was held in fault, however, for not 
returning to the tow about 9 p. m., finding out that the scow had no 
anchor, and taking her back to "partial protection" on the south side 
of Verplanck's Point. We do not understand that the District Judge 
suggested that the flotilla could hâve been towed by the Townsend 
against the gale across the bay in safety. Certainly the évidence 
would warrant no such finding. But it was held that "on going 
to the tow, and upon iînding that the tow had no anchor, the tug 
should hâve taken her to a less exposed place, if this was possible." 

It may be noted that on the easterly shore the only sheltered place 
south of the point is a cove where the depth of the water is but 4 to 6 
feet (No. 31 drew 10 feet), and without an anchor the tug could 
not hâve been kept in the mouth of the cove, where the water is 
deeper. The évidence of disinterested witnesses shows that it would 
hâve been most hazardous to undertake to haul her up the river to 
the dock from which she had been taken. Moreover, by the time 
the gale had begun to rage fîercely it would hâve been perilous for 
the Townsend, unable to make out lights through the thickly falling 
snow, to start athwart the wind, searching for the boats. There 
was great risk of collision with them, or of stranding the tug herself 
on the mud flats. The conclusion of the District Judge was evidently 
influenced by two findings of fact in which we are unable to concur. 
He fînds that her master knew or ought to hâve suspected that the 
scow had no anchor. The master testified most positively that he 
had not the slightest intimation until after the accident that the scow 
had no anchor. It is true that, in response to a question, he says 
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he did not see an anchor on board of her. Of course, if none were 
there, he couldn't see one, but this answer in no way imports that 
he had looked to see whether she had an anchor or not. It in no 
way conflicts with his testimony that he had no intimation that this 
necessary part of her equipment was lacking. The District Judge 
further finds that the weather was such that the Townsend could 
hâve gone to the tow between 8 and g p. m. "without danger or diffi- 
culty, as the tugs Mabel and Ingalls went between thèse hours with 
additional scows, and placed them in the tow." We are satisfied 
that the prépondérance of the évidence is the other way, as before 
pointed out, and that ail the boats were in the flotilla before No. 31 
arrived, except the Gladys, which was brought by the Hght-draft tug 
Ingalls a few hundred feet only from her anchorage near the flotilla. 

We are of the opinion that, until the gale became so severe as to 
induce a reconsideration of the décision to start for New York at 
high water, there was no occasion^ for the Townsend to keep in the 
immédiate vicinity of the anchored tow, and that, when that déci- 
sion was arrived at, the condition of the weather was such that it was 
highly problematical if she would not hâve done more harm than 
good by undertaking to find the flotilla in the darkness on a lee shore. 
We are not prepared to hold the master in fault because, in the exer- 
cise of his best judgment, he decided not to hunt for the tow. In the 
exceptional character of the storm, and the négligence of the owner 
of the scow in not equipping her with anchors, we find enough to ac- 
count satisfactorily for. this accident, without holding the tug in fault. 

The decree of the District Court is reversed, with costs, and cause 
remanded, with instructions to dismiss the libel, with costs. 



THE CITY OF MAÇON. 
(Circuit Court of Appeals, Second Circuit. February 25, 1903.) 

No. 97. 

1. Collision — Steamer Striktno GrouNdkd Vessel. 

ïhe steamer City of Maçon, passing down the Savannah river In the 
daytlme, strucb and Injured the Teviotdale, which was aground across 
the center of the channel, but leaving room for other vessels to pass in 
safety. She had been aground for some tlme, and was Icnown to be by 
those in charge of the Maçon, who coUld see her for several miles. On 
approaching, the Macon's signal was answered by a cross-signal, from 
which the master of the Maçon concluded, as he testifled, that the Tev- 
lotdale was in motion. Held, that such conclusion was unwarrantri. and 
did not relieve the Maçon from the presumptlon of négligence arising 
from the collision. 

2. Samk— Damages. 

A steamer solely In fault for a collision with another which was 
grounded is llable for ail tbe damage resulting, althongb a large part of 
it might hâve been avoided by a différent handling of the injured vessel 
af-ter the injury was received, wbére those in charge exercised their best 
judgment, which was concurred In by the local pilot and tugmen. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 
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In Admiralty. Appeal from a decree of the District Court (ibo 

» Fed. 139) in favor of John R. Crooks, libelant, for the sum of $37,- 

744.11, damages for collision, against the steamship City of Maçon. 

From this decree the Océan Steamship Company of Savannah, owner 

and claimant of the City of Maçon, duly appealed to this court. 

Julien T. Davies and Herbert Barry, for appellant. 
Henry Galbraith Ward, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. On the afternoon of the 24th day of Aprii, 
1899, the British steel steamship Teviotdale, loaded and on her way 
to the sea, grounded in the Savannah river opposite the lower end of 
Elba Island, and from 6 o'clock until the time of the collision she was 
lying at right angles to the channel, or nearly so. The deep chan- 
nel at this point is about 500 feet wide. The Teviotdale is 350 feet 
in length and 43 feet beam. At the time in question she was draw- 
ing 24_^ feet forward and 24 feet 6^ inches aft. She was proceed- 
ing, until she took the ground, under lier own steam and with the 
assistance of two tugs. At about half past 5 o'clock the iVLacon left 
Savannah bound for New York. She is about 300 feet in length and 
was drawing 1634 feet forward and i8j4 feet aft. After executing 
a number of unusual maneuvers the Maçon, at about half past 6 
o'clock, coUided with the Teviotdale, striking her 60 feet aft of her 
stem inflicting a wound which extended above and below the water 
line. The tide was at flood at the time of the collision, extrême high 
water being about an hour later. 

The District Court found the Maçon solely at fault and in this 
ruling we concur. There was no vis major, no disturbance of the 
éléments, no fog or wind and no unusual condition which interfered 
in the least with the safe navigation of the river. It was broad day- 
light and a vessel could be seen plainly ail the way from Savannah 
to Tybee Island at the mouth of the river. It is admitted that the 
Teviotdale was seen by the Maçon from the time she left the city 
wharf until the collision occurred. Clearly, then, it is not a case of 
inévitable accident. In such circumstances, when a collision occurs, 
it is due to faulty seamanship. The Teviotdale being aground and 
helpless the presumption is that she was not responsible for the acci- 
dent. The Granité State, 3 Wall. 311, 18 L. Ed. 179; The Louisiana, 
3 Wall. 164, 18 L. Ed. 85. 

Unless some act of omission or commission on the part of the 
Teviotdale is shown, which contributed to the injury, the Maçon must 
be held alone responsible. The attempt to inculpate the Teviotdale 
because she blew one blast of her whistle is evidently a défense sug- 
gested by the exigencies of the litigation. Three days after the acci- 
dent, when the subject was fresh in his mind, the master of the Maçon 
made a written report to the local inspectors of steam vessels at New 
York in which he makes no mention of signais or of any négligent act 
of the Teviotdale, but attribtites the accident to the sudden sheering 
of the Maçon occasioned by her touching bottom. He says : 
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"I atterb|>ted to pass under slow headway when the Maçon took bottom 
sheerlng for the Tevlotdale. I Immedlately reversed engine to full speed 
back but Could not check headway sufSeiently to prevent the accident" * 

In his testimony he says that when between 400 and scxa feet away 
he blew two blasts to indicate that he was directing his course to 
port and intended to pass under the bow of the Teviotdale and that 
the latter answered with one blast, which induced him to think that 
she was afloat and was directing her course to starboard, and that 
in the confusion of the moment he swung to starboard and struck 
the Teviotdale. It is not easy to say from the proof just where the 
Maçon was when the exchange of signais took place, but it is prob- 
able, in view of the admission of the answer that the vessels were 
half a mile apart at the time, that she was distant considerably more 
than 500 feet. 

Even if the rules for signaling at sea were applicable to inland 
waters — and we do not intend to intimate that they are — it is clear 
that the Teviotdale's whistle, whenever given, could not hâve de- 
ceived the Macon's pilot as to the saHent features of the situation. 
He knew that the Teviotdale was aground, that she was lying directly 
across the channel, that her propeller was not revolving, that she 
had not -moved perceptibly during the entire time and that tugs were 
about her bow endeavoring to pull her ofï. The master of the Ma- 
çon was an experienced seaman, conversant with the navigation of 
the river, and to assert that he supposed that the Teviotdale was 
under way is to attribute to him an inexcusable stupidity for which 
no foundation can be found in the évidence. A fînding that he was 
ignorant of the true situation would convict him of being mentally 
incompétent and this he certainly was not. 

Again, it is asserted that the Maçon was caught in an eddy caused 
by the tide flowing around the bow and stern of the Teviotdale. If 
this were true it was a situation which an experienced pilot should 
hâve anticipated. It is quite probable that a large vessel, 350 feet 
long, lying across a channel 500 feet wide, with the tide running in, 
will produce some disturbance in the water; eddies woild naturally 
be formed at her bow and stern, but this condition should hâve been 
foreseen and guarded against. 

The problem presented to the Maçon was not an unusually diffi- 
cult one. Either she could pass safely or she could not. If she 
could not she should not hâve made the attempt, at least not until 
she had slowed down, or stopped if îiecessary, and acquainted herself 
with the exact truth of the situation. If, on the other hand, she 
could hâve proceeded safely— and; that this was possible is demon- 
strated by the fact that several other vessels passed without mishap — 
it was her duty to proceed cautiously and not change her course and 
reverse when she was so near the Teviotdale that such maneuvers 
would inevitably tend to bring her into collision. 

The master of the Maçon does not deny that he could hâve avoided 
the collision. He Says : . 

"I reversed my engine when within 300 feet of the Teviotdale. The effect 
of this was to throw the Macon's bow to starboard very fast, and counter- 
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act the wheel. I think the reversing of the propeller caused me to strike 
the Tevlotdale. If I hadn't stopped I would bave gone across hls bow." 

Upon the whole case we are forced to the conclusion that the mis- 
fortune of the Teviotdale in getting aground was not a fault and that 
the accident was caused solely by the negUgence of the Maçon. 

The Question of Damages. 

The blow was not a severe one, the Maçon was not injured at ail, 
the Teviotdale's wound was about two feet long, its greatest width 
being about six inches. There was a crack above and below the 
aperture extending about i8 inches in each direction. About a foot 
of the opening was below the water line. 

The commissioner awarded the libelant $32,645.71, which with in- 
terest and costs makes the aggregate of the judgment $37,774.11. 
That such a large award should resuit from so slight a wound seems 
astonishing and we enter upon the examination of this branch of the 
case with an inclination to reduce the damages if this can be donc 
with justice to ail concerned. 

After the collision there was but a short time in which to act if 
the vessel was to be moved to a place where she could lie on an 
even keel, as only an hour elapsed before it was high water. A 
wound had been received the exact extent of which was unknown, 
the vessel was making water and as it was necessary to send to 
Savannah, seven miles distant, for compétent machinists in order to 
make permanent repairs, only temporary repairs were possible during 
the period of high water. A serious question confronted the master 
of the Teviotdale; should he make the attempt to move his vessel 
where she would lie on a level bottom or leave her where she 
was? If he adopted the latter course there was danger that she 
might receive structural injury at low water and, on the other hand, 
she might fill and sink if she were moved into deeper water. We 
are inclined to think that he adopted the wiser course. Until the 
nature of the injury had been ascertained and the wound repaired 
prudence suggested that he should remain where he was. There can 
be no serious question as to the truth of thiS proposition. The next 
high tide was about half past 7 on the morning of the 25th. 

The mechanics arrived from Savannah about five hours after the 
accident and immediately began the work of repair. In order to 
reach that part of the wound which was under water it was necessary 
to take out a portion of the cargo. The repairs were not completed 
until after high water on the morning of the 2Sth and at 8:30 that 
evening the Teviotdale was moved. Whether it would hâve been wise 
to hâve moved her on the morning tide présents the same problem 
which confronted the Teviotdale on the evening previous. In view of 
the serious strain received by her bottom on the 25th it is now 
probable that a large part of the damage might hâve been prevented 
had she been taken off on the morning tide. But this strain could 
not hâve been foreseen and if those in charge of the vessel exercised 
their best judgment in the emergency it is ail the law required of 
them. 

121F.-^4 



690 121 FïiDBRAL iiÉPORTER. 

As wàs said in the Magnolia, Fed. Cas. No. 8,958, 3 Am. t,aw Reg. 
465: 

"The Inquiry must be, whose fault was It that such condition existed? A 
party who has involved hîmself and others in a péril cannot be heard to 
complaln of the want of the clearest judgment in the sélection of the modes 
of extricatlon." 

The local pilot and the tugmen seem to hâve concurred with the 
master in thinking that it would hâve been bad judgment to float 
the vessel after the collision. That this could hâve been done, with 
an hour more of flood tide, we hâve no reason to doubt. That thèse 
men took what they thought to be the safest course, as each emer- 
gency arose, cannot be successfully disputed. They acted in good 
faith and we hâve looked in vain for proof of such palpable fault on 
their part as will releasé the Maçon. The wound inflicted by the 
Maçon was the proximate cause of ail the damage received by the 
Teviotdale; but for that she would hâve proceeded on her journey to 
Hamburg. 

We hâve in the collision a natural and obvious cause for ail the 
subséquent disasters which befell the Teviotdale. The court is not 
justified in entering the realms of conjecture for the purpose of 
theorizing asto what might hâve been the resuit had the séquence 
of events been différent after the blow was given. The collision is 
sufficient to account for it ail. 

The judgment of the district court is afïirmed with interest and 
costs. 



UNITED STATES V. NOEDLINGBK. 
(Circuit Court of Appeals, Second Circuit. February 25, 1903.) 

No. 141. 

1. CnsTOMs DuTiEs— Leghorn Citbon— Frdit Prebervkd m Sugar. 

Leghorn citron, preserved by belng eut In halves, bolled and soaked 
in sait water, (reshened, and then covered with syrup and boiled down, 
and fresh sugar placed thereon, and the process repeated untU the peel 
Is thoroughly Impregnated with the sugar and cured, Is taxable as "fruits 
preserved in sugar," linder Tarlff Act 1883, p^r. 302, 22 Stat. 504, and 
is not entltled to admission free under paragraph 704, 22 Stat. 519, as 
dried fruits not specificaUyenumerated. 

a. Same— WoRDS AND Phrases—Trade Mkaning— Evidence. 

Evidence as to the trade meanlng of a term used in the tarife act Is 
inadniisslble unless such me^nlng dlffers frorn the ordinary dlctlonary 
meanlng of the term, or its mëàning iri common speech. 

8. Same— CosTOMs AND Usages— ExtsTENCB—CoNPLiCTiNG Evidence. 

Where, On an appeal from a claeslflcation of Imported citron for duty, 
the importer clalmed that the term "fruits preserved in sugar," as used 
in Tarlff Act 1883, par. 302, 22 Stat. 504, was a trade term having a 
peculiar trade njeanlng as applied to preserved fruits, but the évidence 
as to such meaning, and whether it dlflered from the ordinary meanlng 
of the term, was eonflictlng, it fâ.lled to show a gênerai custom with 

: ' regard to thé uséof such term, whlch would, therefore, be construed 
accordlng to Its ordinary meanlng. 

1[2. Interprétation of commercial and trade terms in tarlff laws, see note 
to Dennison Mfg. Co. v. U. S., 18 C. C. A. 545. 
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Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
For opinion below, see 115 Fed. 828. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York, reversing a décision of the 
board of gênerai appraisers, which afïirmed a décision of the collector 
of the port of New York as to the classification for customs duties of 
certain imported merchandise. 

J. Frank Lloyd, for the United States. 
Albert Comstock, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The merchandise involved is citron 
imported from the Mediterranean, and known specifically as "Leghorn 
citron," because Leghorn is the place of largest export. The impor- 
tation was under the tariff act of 18S3, 22 Stat. 488, and the relevant 
paragraphs read as follows: 

"Par. 302. Comfits, sweetmeats, or fruits preserved In siigar, spirits, syrnp. 
or molasses, not otherwise specifled or provlded for In this act, and jelîies 
of ail kinds, tliirty-five per centum ad valorem." 

"Free List: Par. 704. Fruits, green, ripe, or dried, not specially emimer- 
ated or provided for In this act." 

The language of the free-list paragraph is most comprehensive. 
"Fruits" covers a large family, and the adjectives "green, ripe, or 
dried" indicate the three great groups into which that family m.ay be 
divided. No one contends that the article in question is a comfit, 
a sweetmeat, or a jelly. If, therefore, we eHminate those spécifie 
articles, we may set down as a paraphrase of the two sections the 
f ollowing : 

"AU fruits shall be admitted free of duty, whether they he green, ripe, or 
dried; but if such fruits, whether green, ripe, or dried, be preserved in sugar, 
in spirits. In syrup, or in molasses, they shall pay a duty of thirty-live per 
centum ad valorem." 

This is precisely what Congress has said, and there is nothing in the 
act to indicate that Congress inten'ded anything différent from what it 
did say. Two questions are presented: First, is this citron a fruit, 
green, ripe, or dried? and, second, is it preserved in sugar, in spirits, 
in syrup, or in molasses? When those questions are answered, its 
status for duty purposes should be determined. 

Citron is the fruit of the citrus or citron tree. In its présent con- 
dition no one contends that it is green or ripe, no one disputes that it 
is dried. It belongs, then, to the family of fruits, and falls within the 
great group of that family designated as "dried fruits." In common 
speech, and by the language of t^ade and commerce, as this record 
shows, it is a dried fruit. It has been put in its présent condition by 
the following process : The fruit is eut in halves, and the pulp re- 
moved. The rind, which is much thicker than that of a lemon, is then 
placed in sea water, in casks ; then put in water and boiled until it is 
soft and tender ; then put into fresh-water tubs until the sait is drawn 
out; then put into what are known as "syruping tubs," and covered 
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with syrup, and, after it has stood a while in the syrup, that is drained 
off , and it is boiled down, and fresh sugar added, and it is put back 
over the fruit again, and this process is kept up until the citron or peel 
is thoroughly impregnated with the sugar and cured. Fruit thus 
treated has certainly been preserved in sugar (or in syrup), and would 
seem to corne fairly within the exception. The importers, however, 
contend that, although in fact preserved in sugar, the language of 
trade and commerce requires that it shall be admitted free of duty, and 
a most voluminous record has been presented to enforce such conten- 
tion. It is suggested that the phrase "fruits preserved in sugar," has 
such a meaning initrade that citron, although in fact within its terms, 
must be excluded from the provisions of paragraph 302. 

Before examining the testimony, it should be noted that évidence 
merely tending to show that citron is known as a dried fruit in trade 
is not determinative of the case. Common knowledge would give 
it the same classification. There can be no doubt that it belongs to 
that group, the important question being whether it is also covered by 
the exception to that group which Congress created when it provided 
that ail fruits when preserved in sugar should pay duty. The tariff 
act under construction was passed March 3, 1883. The testimony 
as to trade meanings, therefore, should be confined to a period anterior 
to that date. By so confîning it, very much of the évidence must be 
rejected, notably the bulky package or newspaper market reports and 
price lists, practically ail of which were published long subséquent to 
1883. It should also be noted that it is not a name to which the im- 
porters seek to affix a spécial trade meaning, as was the case in Mad- 
dock V. Magone, 152 U. S. 371, 14 Sup. Ct. 588, 38 L. Ed. 482 (toys), 
Bogie V. Magone, 152 U. S. 627, 14 Sup. Ct. 718, 38 L. Ed. 574 
(sauces), and American Net & Twine Co. v. Worthington, 141 U. S. 
472, 12 Sup. Ct. 55, 35 L. Ed. 821 (gilling twine). It is a phrase which 
would seem to hâve been selected rather as descriptive of what Con- 
gress had in mind than as importing some spécial trade meaning. It 
is understood, of course, that a phrase has sometimes been held to 
hâve a peculiar meaning when used in a tarifif act, because trade used 
that phrase, and used it with such,peculiar meaning (Toplitz v. Hed- 
den, 146 U. S. 257, 13 Sup. Ct. 70, 36 L. Ed. 961), but quite frequently 
the use of descriptive language is found to indiçate an intention not to 
use words in any sensé différent from that which characterizes them 
in common speech. Maillard v. Lawrence, 16 How. 251, 14 L. Ed. 
925; De Forest v. Lawrence, 13 How. 274, 14 L. Ed. 143; Seeberger 
v. Cahn, 137 U. S. 97, 11 Sup. Ct. 28, 34 L. Ed. 599; Barber v. Schell, 
107 U. S. 617, 2 Sup. Ct. 301, 27 L. Ed. 490; Newman v. Arthur, 
109 U. S. 132, 3 Sup. Ct. 88, 2^ L. Ed. 883. Again it is essential 
(o the admission of testimony as to trade meaning that such meaning 
àhould differ from the ordinary dietionary meaning, or that of com- 
mon speech, otherwise such testimony is immaterial. Maddock v. 
Magone, 152 U. S. 368, 14 Sup. Ct. 588, 38 L. Ed. 482. Finally, 
to give to descriptive language some spécial trade meaning dififerent 
/rom its ordinary meaning by proof of commercial usage, the évidence 
must show that such usage is "defînite, uniform, and gênerai, not 
partial, local, or personal." Id., 152 U. S. 368, 14 Sup. Ct. 588, 38 



UNITED STATES V. NOKDLINGEE. 693 

L. Ed. 482. See, aiso, Berbecker v. Robertson, 152 U. S. 376, 14 
Sup. Ct. 590, 38 h. Ed. 484; Saltonstall v. Wiebusch, 156 U. S. 
602, 15 Sup. Ct. 476, 39 L. Éd. 549; Sonn v. Magone, 139 U. S. 
421, 16 Sup. Ct. 67, 40 L. Ed. 203; Patton v. U. S., 159 U. S. 506, 
16 Sup. Ct. 89, 40 L. Ed. 233; Dennison Mfg. Co. v. U. S., 18 C. C. 
A. 543 > 72 Fed. 259. 

The fundamental question in the case is one of fact. Does the 
proof show that the phrase Congress has used to eut exceptions out 
of the three great groups of fruits is used in trade and commerce 
so uniformly with a peculiar meaning that it must be assumed that 
Congress used it with the same meaning, and thus made the descrip- 
tive words selected by it less comprehensive than they would be in 
ordinary use ; for, even in tarifï acts "language will be presumed to 
hâve the same meaning in commerce that it has in ordinary use, 
unless the contrary is shown." Maddock v. Magone, supra. The 
burden of proof is upon the importers. How far is the évidence 
helpful to a conclusion that by the definite, uniform, and gênerai 
understanding of the trade, which deals in such articles, the phrase 
"fruits preserved in sugar" has a meaning so restricted as not to 
include the dried fruit citron, although it is in fact preserved in sugar ? 
Eighteen witnesses called by the importers (L. Nordlinger, B. Levy, 
Materne, Seggerman, Hirsh, E. J. Nordlinger, Auerbach, Mendel- 
sohn, Landbrodie, Levis, Walsh, Stewart, Webber, Wilkins, Rosen- 
fîeld, Young, Derrick, and White) and 14 witnesses called by the 
government (Levy, L. Nordlinger, Cavanna, MacCune, Colvin, Mur- 
tagh, Clark, Gelpi, Leslie, Bonney, Beebe, Hofîman, Steele, and 
Dudley) were either not asked to give the commercial meaning of 
the phrase "fruits preserved in sugar, spirits, syrups, or molasses," or 
else testified that they had never dealt in articles of that class, or only 
to a very limited extent, and therefore did not undertake to give a 
commercial meaning. Eleven witnesses called for the government 
(Madden, Githens, Jenkins, Oliver, Bigley, Lowry, Mackenzie, Pfister, 
Mackie, Gordon, and Des Bordes) testified that the phrase, "fruits 
preserved in sugar, spirits, syrup, or molasses," did not hâve a 
commercial signification dififerent from its ordinary descriptive mean- 
ing. Of the other government witnesses La Manna says there was 
such a trade term known as "fruits preserved in sugar, syrup, spirits, 
or molasses," which would include French glacé fruits, and such other 
fruit crystallized or preserved in sugar, generally served upon the 
table and eaten as they were. Ericson says that the term "fruits 
preserved in sugar" would be too indefinite, would not be spécifie 
enough as to whether it was in syrup or crystalHzed, or glacé or 
candied; that the commercial term is "preserved fruits"; that there 
was a commercial phrase "fruits preserved in syrup," but not "fruits 
preserved in molasses." Henry says the phrase "fruits preserved," 
etc., was not known as a commercial phrase ; that the term most 
ordinarily used was "préserves." Ballejo says that the trade term 
was "préserves," and so does Des Bordes. Baird says that a pre- 
served fruit is a fruit put up in a sugar syrup and sold as a préserve. 
Aplin says that the phrase "fruits preserved," etc., did not hâve a 
commercial meaning différent from its ordinary descriptive meaning, 
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and that "préserves" covers only fruits in more or less syrup, and in 
a moist condition. Of the importer's witnesses, Keller says that he 
had a commercial familiarity with the class of "comfits, sweetmeats, 
and fruits preserved," etc., and that under that head would corne 
candies, glacé fruit, préserves in jars and syrups. Brady says that he 
dealt in the commercial class of "comfits, sweetmeats, and fruits pre- 
served," etc., and that glacé fruits, Wisbaden fruits, and French pré- 
serves put up in sugar and brandy belonged to that class, which 
had the common characteristic of being fit to be eaten in the condi- 
tion they were in. Lange, Goldmark, and Horner testified to the 
same efïect. None of thèse witnesses were asked specifically if the 
phrase in the statute had a spécial trade meaning. That spécifie ques- 
tion, however, was put to the remaining witnesses called for the 
importer with this resuit : Gordon says that the phrases "fruits pre- 
served in sugar," "in syrup," "in spirits," "in molasses" are "hardly 
commercial terms; only explanatory." Graham says that the phrase 
"fruits preserved," etc., is "merely descriptive." Ohrenstein says there 
are "no trade terms known as 'fruits preserved in sugar,' " etc. 
Weisel says the phrases "fruits preserved in sugar, in syrup, in 
spirits, in molasses," are none of them trade terms. Stetten says 
that he doesn't recollect "fruits preserved in syrup" or "fruits pre- 
served in molasses" as trade terms. On the other hand, Blank says 
that "fruits preserved in syrup" is a trade term, but that "fruits pre- 
served in sugar" and "fruits preserved in molasses" are not trade 
terms. 

Upon this record we are unable to reach the conclusion that the 
phrase "fruits preserved in sugar" has such a definite, uniform, and 
gênerai trade meaning that it will not operate to draw out of the 
third great group of fruits named in the free list, viz., "fruits dried," 
fruits which, although dried, are also in fact preserved in sugar. 

The décision of the Circuit Court is reversed, and the décision of 
the board sustained. 



NOETH AMERICAN TRANSPORTATION & TRADING CO. v. HOWELLS 

et ux. 

(Circuit Court of Appeals, Ninth Circuit. March 2, 1903.) 

No. 905. 

1. Dépositions— Dbdimus Potbstatem — De Bbnb Esse. 

An application to take dépositions under a dedimus potestatem, as au- 
thorized liy Eev. St. § 866 [D. S. Comp. St. 1901, p. 663], cannot be grant- 
ed under Rev. St. § 863 [U. S. Comp. St. 1901, p. 661], wliicli relates only 
to the taking of dépositions de bene esse, and which section Is expressly 
excluded from the opération of section 866. 

2. Same— Removal of Causes — Filing Recoud— Time — Priob Commission to 

Take Dépositions. 

Where an action was removed to the Circuit Court from a state court, 
and before the flrst day of the next sueceeding term, within which de- 
fendant was required to file the record and appear, plaintlfl! applied for a 
commission to take the déposition of a witness, merely alleged to be a 
necessary and important witness and residing at such a distance that It 
was impossible to bave him présent in person, without any showiiig of 
necessity for haste in the taking of the testimony before the tlme for 
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flling the record had expired, the commission was erroneously granted, 
and the déposition talsen thereon inadmissible. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Washington. 

Bausman & Kelleher, for plaintiff in error. 

Allen, Allen & Stratton and Wm. E. Humphrey, for défendants in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This action was commenced in one of the 
courts of the state of Washington by the défendants in error, as 
plaintifïs, to recover damages alleged to hâve been sustained by Anna 
Gerow Howells, wife of her coplaintifï, by a fall into the hold of 
one of the defendant's steamers. The défendant to the action moved 
the State court for the transfer of the cause to the Circuit Court of 
the United States for the District of Washington, wliich motion was 
granted on the 20th day of July, 1901. The first day of the then 
next session of the Circuit Court was the first Tuesday in Decem- 
ber, 1901, by which time the défendant to the action was by law re- 
quired to file the record in the Circuit Court; but, by rule 74 of the 
court below, either party to the suit was authorized to file the record 
therein at any time after the removal proceedings had become ef- 
fective. On the 24th day of August, 1901, and before the fîling of 
the record in the court below, the plaintifïs in the action gave the 
défendant thereto notice of an application to the Circuit Court for 
a commission upon interrogatories to take the déposition in Cali- 
fornia of Dr. Butler, the physician of the injured plaintiff. On the 
hearing of the application, which occurred September 4, igoi, the 
défendant appeared specially, objected to the jurisdiction of the court 
to issue such a commission, and declined to file cross-interrogatories. 
The court overruled the objections, allowing the défendant an excep- 
tion to its ruling; but the court, in its order, provided that "ail tes- 
timony taken under the commission provided for herein shall be taken 
subject to ail légal objections at the trial of this cause." The de- 
fendant having filed no cross-interrogatories, the déposition was taken 
on those of the plaintifïs alone, and was returned to the Circuit Court 
on September ï8, 1901 — prior to the filing of the record of the case 
in that court; the record not being filed until November 27, 1901. 
The déposition was not published until July 14, 1902 — the day prior 
to the time set for the trial of the case. On the trial the plaintifïs 
ofifered it in évidence, to which the défendants objected on the ground 
that it was "taken at a time when the court had no jurisdiction to issue 
such a commission, and in that the record had not been filed in this 
court by either party on removal from the state court." The objec- 
tion was overruled, an exception by the défendant allowed, and the 
déposition read in évidence. It was material to the issues involved, 
and, if erroneously admitted, it was, of course, an error of which 
the plaintiff in error may rightly complain. So that the real and only 
question hère involved is whether or not the commission under and by 
virtue of which the déposition was taken was legally issued. 
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The défendants in error rely in part upon the provisions of section 
863 of the Revised Statutes [U. S. Comp. St. 1901, p. 661] as au- 
thority for the taking of the déposition. The provisions of that sec- 
tion are not only limited by its terms to dépositions de bene esse, 
but its provisions are expressly made inapplicable to section 866 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 663], by virtue of 
which the court below granted a dedimus potestatem, under the au- 
thority of which the déposition in question was taken. That section 
is as follows: 

"In any case where It Is necessary, In order to prevent a fallure or delay 
of justice, aïiy of the courts of the United States may grant a dedimus 
potestatem to take dépositions according to common usage; and any circuit 
court, upon application to It as a court of equity, may, according to the usages 
of chancery, direct dépositions to be taken in perpetuam rel memoriam. if 
they relate to any matters that may be eognizable in any court of the United 
States. And the provisions of sections eight hundred and slxty-three, eiglit 
hundred and sixty-four, and eIght hundred and sixty-flve, shall not apply to 
any déposition to be taken under the authorlty of thls section." 

The distinction between the two methods of taking testimony will 
be found fully stated in the third édition of Foster's Fédéral Practice, 
on pages 634 to 650. 

It is well settled that when a sufïicient case for removal is made 
in the state court its jurisdiction eo instante cornes to an end, and 
that of the fédéral court attaches. But it does not seem to be so 
well settled what powers the fédéral court can exercise prior to the 
filing therein of the record in the cause, nor, indeed, even where the 
record is filed by the plaintif! before the day on which the défendant 
is by law required to file it. Indeed, there is much contrariety of 
opinion and some confusion in the cases upon that subject, manv of 
which will be found cited and reviewed by Judge Hammond in Ham- 
ilton v. Fowler ( C. C.) 83 Fed. 321. He there thus summarizes his 
conclusions, as a r suit of his considération of the statute and of the 
authorities : 

"First. That the fédéral court, durlng the Intermedlate time between the 
flling of the pétition for removal and the comlng of the first day of the next 
sessiQn of the court, has the most plenary jurisdiction over the case, and may 
do with It anythlng that It could do wlth a case orlginally brought in the 
court, or that any court may do wlth any cu:;e of which It has acquired rlght- 
ful jurisdiction; but, In the dolng of thpse things, It must be governed. as 
in ail cases, by the rules of practice and procédure applicable to that par- 
ticular class of cases to which the one in hand belongs. Second. That, In 
the class of cases eomprehending those removed from a state court, the acts 
of Oongress regulating the removal and the practice therein hâve prescribed 
the next term' of the fédéral court aS the earllest day when the parties to the 
suit are required tp appear in the fédéral court, so that the case may proceed 
in the ordlnary way to a final hearlhg In due course of proper practice and 
procédure, and until that tIme they are not required to appear and proceed; 
but, upon due notice for that purpose, if any estraordlnary procédure be nec- 
essary to préserve the property In Utlgatlon or the rights of the lltigants, 
elther party may be required to appear for suçh extraordinary purpose, and 
elther may brlng along the record, and file It for a proper hearing of the ap- 
plication, whatevér It be; and while the court has the jurisdiction, as it al- 
ways has, to proceed even erroneously, It has no rlghtful ai..hority to proceed 
erroneously, and It would be error, before the return day, to hear auy ap- 
plication not falUng wlthln the limita above indicated." 
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Section 3 of the removal act of March 3, 1887 (24 Stat. 553) as 
amended by the act of August 13, 1888 (25 Stat. 433 [U. S. Comp. 
St. 1901, p. 510]), provides that the condition of the removal bond 
shall be for the payment of costs; for the removing party's appear- 
ance and entering spécial bail in such suit, if spécial bail was orig- 
inally required therein ; and further provides that "the said copy being 
entered as aforesaid in said Circuit Court of the United States, the 
cause shall then proceed in the same manner as if it had been orig- 
inally commenced in the said Circuit Court." 

While conceding the plenary jurisdiction of the fédéral court over 
the parties and subject-matter of the suit from the time the removal 
proceedings in the state court are perfected, the court, in Hamilton 
V. Fowler, in our opinion, very properly observed : 

"Because a court bas jurisdiction of the parties and of the case, it does not 
follow that it would be proper to do anythlng which, according to the rules 
of practice and procédure, cannot be done at that partlcular tlme. Thèse 
rules of practice and procédure, if regulated by statuts, are imperative, and 
control the power of the court, for statutory rules o( procédure and practice 
«annot be changed by précèdent of décision or by rule of court, but the statute 
must govern in ail cases. As hère, when the statute says that the parties 
shall hâve until the first day of the next term of the court to file theîr record, 
it means that they shall hâve that time; and, when the statute says that 'the 
cause shall then proceed in the same manner as if it had been originally com- 
menced in the said circuit court,' it means that it shall not thus proceed be- 
fore that time, and anything that has not already been done in the case can- 
not be done until that time, In the normal and orderly course of procédure; 
but if any extraordinary steps are necessary for the préservation of the thing 
within the jurisdiction, or the protection of the rights of the parties to the 
thing within the jurisdiction, or to the use of the thing within the jurisdic- 
tion, the court may deal with thèse extraordinary conditions according to the 
circumstances of the case, and upon such due and regular notice as may be 
prescribed by rules of practice or otherwise; but it is only as to thèse extraor- 
dinary and nécessitons conditions that the power of the court can be In- 
voked to proceed with the case before the time appointed by the statute for 
proceeding with it. This distinction is one of practical importance, because, 
under the statute, both pai'ties understand that the first day of the next 
term of the fédéral court to which the case is removable is the day when 
they are expected to be in court to proceed with the case; and Uke a parfy 
served with a writ in an original case, returnable to a partlcular day, it is 
not to be expected that they will appear at any time prier thereto, in the 
ordinary course of practice, while, as to extraordinary emergencies, they may 
be expected and required to appear whenever rules of court or notices to that 
end are served upon them; and this is in full analogy to ail other methods 
of practice generally known to our courts. 

"Keeping to mind, then, the proper distinctions between the jurisdiction over 
the case, and the power and authority to proceed according to the law gov- 
erning the practice of the court, whatever that be, there is no difflculty in 
malntainlng at the same time the jurisdiction of the case and the rights of the 
parties as to the matter of procédure, and, along with both, of preserving the 
thing in controversy against any impairment or destruction by reason of any 
delay." 

The same views were indicated by Judge Severens in Torrent v. 
Lumber Co. (C. C.) 37 Fed. 727, where he said : 

"I do not agrée to the proposition that there is an intermediate state in 
which a case is resting after the filiug of the pétition and bond in the state 
court, and before the day when the record must be filed In the fédéral court, 
and in which the jurisdiction o£ the latter court is inchoate, and can only be 
pxercised piecemeal, as necessity requires. On the contrary, it appears to me 
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that the correct vIew of the matter Is to regard the jurlsdlctlon over the 
case as belng absolutely and completely acqulred by the fédéral court upon 
the instant when the state court loses it, and that is upon the proper flling of 
the pétition and bond in the latter court And It seems to me that the con- 
cession that the court may exercise Its authorlty over the case upon its 
own views as to the necesslty , for It Is tantamount to an admission that its 
jurisdlction is fuUy vested. But in the exercise of its jurlsdlctlon, the fédéral 
court is bound to foUow the course of practlce preseribed by law. If it fails 
to do this in deallng wlth the case, its authorlty is erroneously exercised. It 
is not, therefore, a question of Jurisdiction, but of regularity only. This ap- 
pears to me to be the view of the subject taken by the Suprême Court in Rail- 
road Oo. v, Koontz, 104 U. S. 5, 26 L. Ed. 643, where it is said in the opinion 
delivered by Chlef Justice Walte, at page 15, 104 V. S., 26 L. Ed. 643: 
*We are aware that in the Kemoval Oases, 100 U. S. 475, 25 L. Ed. 593, and 
Kern t. Huldekoper, 103 U. S. 485, 26 L. Ed. 354, it is said, in substance, that, 
after the pétition for removal and the entering of the record, the jurisdiction 
of the circuit court Is complète; but this evidently refers to the right of the 
circuit court to proceed with the cause. The entering of the record is neces- 
sary for that, but not for the transfer of jurisdiction.' " 

The necessity for the record, to enable the fédéral court to exer- 
cise its jurisdiction in the usual and orderly proceedings applicable to 
the case, was also indicated by this court in the case of Cœur D'Alêne 
Ry. & Nav. Co. v. Spalding, 35 C. C. A. 295, 93 Fed. 280. 

The présent case presented to the court below nothing calling for 
the exercise of ariy extraordinary power on its part, nor was there even 
any showing made indicating any necessity for immédiate haste in the 
taking of the testimony for which the commission was applied for and 
granted ; it being based solely upon an affidavit stating "that Dr. E. S. 
Butler, a résident and citizen of San Diego, California, is a necessary 
and important witness for the plaintiflf herein, and, by reason of the dis- 
tance of the présent résidence of the said witness, it is impossible to 
hâve said witness présent in person." There was nothing before the 
Circuit Court even indicating the character of the pending action in 
which it was proposed to take the testimony — nothing to indicate to 
the court what direct or cross interrogatories would be pertinent or 
appropriate. We think, therefore, that there was no légal basis for 
the commission granted by the court below under which the déposition 
in question was taken, and therefore that it was erroneously admitted 
in évidence. 

We notice a statement by Judge Phillips in his opinion in the case 
of Kansas City & T. Ry. Co. v. Interstate Lumber Co. (C. C.) 36 
Fed. 9, II, that it was "held orally by Judge Dillon, when judge of this 
circuit, that between the time of the order of removal in the State court, 
and the filing of the record in the United States court, dépositions 
might be taken de bene esse." The défendants in error contend that 
that ruling is an authorlty directly in point in support of the action of 
the court below. In that counsel is mistaken, for the reason that such 
dépositions are taken without the interposition of the court, and at the 
instance of the party desiring them, upon the preseribed notice. 

For the error above pointed out, the judgment must be reversed, and 
the cause remanded for a new trial. It is so ordered. 
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INSLBY V. GARSIDH et al, 

(arcult Court of Appeals, Ninth arcuit. March 9, 1903.) 

No. 829. 

1. Bankkdptcy — Claim of Stirett— Purpose to Contest Liabilitt — Efpect. 

The contingent clalm of the surety of a bankrupt princiiml, who, in his 

pétition for allowance of his claim, expressly limits his admissioQ of his 

liability as surety to the bankruptcy proceedings, thereby indicating an 

intention to contest his obligation, is improperly allowed. 

a. Same— Pkovability dp Claim. 

Under Bankr. Act 1898, § 57i (Act July 1, 1898, 30 Stat. 560 [U. S. 
Comp. St. 1901, p. 3443]), providing that, whenever a creditor whose claim 
is secured by the Individual undertaking of any person falls to prove his 
claim, the surety may do so in the creditor's name, and, if he discharge 
such undertaking, shall be pro tanto subrogated to the creditor's rights, 
the contingent claim of a surety of a bankrupt principal is not provable; 
It being the creditor's claim only that is provable. 

Appeal from the District Court of the United States for the District 
of Alaska, Division No. i. 

J. F. Malony and Malony & Cobb, for appellant. 

Winn & Shackelford (Charles B. Marks, of counsel), for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This is an appeal by the trustée of the estate 
of one I. J. Sharick, a bankrupt, from a judgment allowing a claim 
against the bankrupt estate in favor of the appellees, George W. Gar- 
side and William Winn, and decreeing its priority over ail other claims 
against the estate. The claim of Garside and Winn arises out of thèse 
facts : Sharick, who was carrying on the jewelry business at Juneau, 
Alaska, in the name of the Alaska Jewelry Company, obtained in the 
court below a decree of divorce against his wife, Caroline Sharick. 
Thereafter Mrs. Sharick fîled therein a pétition praying that the decree 
be modified or annulled, and that she be awarded and decreed to hâve 
alimony of and from said I. J. Sharick. Mrs. Sharick also commenced 
an action in the same court against I. J. Sharick and the Alaska 
Jewelry Company for a division of the stock of jewelry, which she al- 
leged to be community property of herself and I. J. Sharick. In the 
latter action, the court having appointed a receiver of the jewelry, it 
was ordered by the court that: 

"Upon the défendants, 1. J. Sharick and the Alaska* Jewelry Company, ex- 
ecuting a good and sufflcient bond herein in the sum of |2,000, conditioned 
that the said I. J. Sharick shall pay otî and discharge any decree that may bo 
rendered against hlm in this cause, or in the cause of I. J. Sharick against 
Caroline Sharick, or that the said Alaska Jewelry Company and I. J. Sharick 
shall hâve the said property now in the hands of a receiver forthcoming to 
abide any decree that may be rendered in either of the above-mentioned pro- 
ceedings in favor of the said Caroline Sharick, affecting the said property, 
then that the temporary receiver herein return ail the property in his hands 
and be discharged." 

Thereitpon a bond was given by I. J. Sharick and the Alaska Jewelry 
Company, as principals, with George W. Garside and William Winn 
as sureties, to Caroline Sharick, in the sum of $2,000, conditioned that : 
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"Whereas, the saîd Caroline Sharlek has flled her pétition In the case of I. 
J. Sharlek vs. Caroline Sharick, to hâve a certain decree of divorce in said 
cause rendered In the United States District Court for Alaska, October 3d, 
1899, set aside or modified, and has also filed the above-entitled cause as an- 
cillary thereto, and has procured the honorable District Court of the United 
States for Alaska to appoint a temporary receiver for the stock of jewelry 
now in the store of the Alaska Jewelry Company on Seward Street, Juneau, 
Alaska, inventorylng $3,154.30; and whereas, the said court has dlrected the 
temporary receiver to return said property to the said Alaska Jewelry Com- 
pany and I. J. Sharick, upon thelr executing a bond in the sum of $2,000: 
Now, if the said I. J. Sharick shall pay ofC and discharge any decree that may 
be entered against him in favor of Caroline Sharick in the above-mentloned 
proceedlngs, or if the said Alaska Jewelry Company and I. J. Sharick shall 
hâve said property forthcoming, to abide any decree that may be rendered 
by said court in the above-mentioned proceedlngs in favor of the said Caroline 
Sharick affecting said property, then this obligation shall be null and vold; 
otherwise to remain in full force and effect." 

Upon the exécution of the bond the court ordered — 

"That Emery Valentine, the temporary receiver herein, be, and he îs here- 
by, directed and required to turn over and deliver to the défendants I. J. 
Sharick and the Alaska Jewelry Company ail the property now in bis hauds 
as temporary receiver herein, and that thereupon he be discharged from fur- 
ther duties as temporary receiver herein." 

For security against liability on that bond, Sharick and the Alaska 
Jewelry Company at the same time executed to Garside and VVinn a 
chattel mortgage purporting to cover the stock of jewelry, which had 
been inventoried and found by the court to be of the value of $3,154.30, 
which chattel mortgage contained the following: 

"The purpose of this oonveyance Is such that, whereas, the said G. W. 
Garside and Wm. Winn hâve signed for us a bond as sureties thereon, the 
sum of $2,000 in a certain cause pending in the United States District Court 
for Alaska, wherein Caroline Sharlek is plaintiflC and I. J. Sharick and the 
Alaska Jewelry Company are défendants, 

"Now, if the said bond and the obligations thereunder incurred shall be dis- 
charged by order of the court, then this conveyance shall be null and vold, 
otherwise to remain in full force and efCect. 

"It is further understood and agreed that the grantors herein shall remain 
In possession and full control of said stock, and shall hâve the right to sell 
the same in ordinary course of trade, but the money reallzed on ail such sales 
shall be deposited with S. Blum at the close of each day, and shall not be 
paid out by the said S. Blum prior to the discharge of said bond, except to 
pay for articles bought to replace articles sold from said stock or to re- 
plenish the same, and ail articles so bought and entered in said store to re- 
place said stock are hereby embraced In and covered by this mortgage to 
ail Intents and purposes the same as if they now constituted a part of said 
stock. The said S. Brtim Is also authorized to pay the neeessary running ex- 
penses of said store. 

"It is further agreed and understood that if the grantors herein shall fail 
to turn over the said money and comply with ail the conditions herein con- 
tained, the said grantees are hereby authorized and empowered to take pos- 
session of said store building and the stock therein contained, and retain pos- 
session of the same during the life of this mortgage." 

The action of Mrs. Sharick against I. J. Sharick and the Alaska 
Jewelry Company, and her pétition in the divorce suit, were Consolidat- 
ed, and tried together by the court below, which found, among other 
things, that the decree of divorce was obtained by I. J. Sharick through 
fraud, and without notice to his wife ; that while they were man and 
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wife they accumulated by their joint efforts a large amount of property ; 
that in 1896 they were living, with their children, in Tacoma, Wash., 
where Sharick was conducting a jewelry business, and was the owner 
of a stock of merchandise of the value of $15,000; that in the month 
of January of that year he deserted his wife and children, and, without 
notice to her or to his creditors, left Tacoma for South America, tak- 
ing with him the most valuable part of his stock, and finally located at 
Junèau, Alaska, taking there with him money and property of $3,000 
or more in value. 

The tenth, eleventh, twelfth, and thirteenth findings made by the 
court in the Consolidated case referred to are as follows : 

"Tenth. Whetber the $3,000 admitted by I. J. Sharick to bave been brouglit 
by him to Juneau was the resuit of his earnings, or was the proceeds of the 
communîty property taken by him from the stock of goods at Tacoma, the 
court is unable to détermine with certainty. Mr. I. J. Sharick has been so Im- 
peached by other testimony in the case that the court cannot glve créait to 
his statement that said $3,000 was earned by him after leaving Tacoma. The 
only inference the court can draw is that it was a part of the community 
property, or the avails thereof, taken by him from Tacoma at the time he 
deserted hîs wife and family. 

"Eleventh. That Caroline Sharick, the plaintiff, dld not désert said I. J. 
Sharick, and in no wise violated her marriage obligations toward I. J. Sharick. 

"Twelfth. That I. J. Sharick did désert Caroline Sharick and her children. 

"Thirteenth. That I. J. Sharick is now indebted to divers and sundry per- 
sons in the sum of $1,000; that he has property of the value of about $2,000 
over and above his indebtedness." 

Based upon thèse findings, the court below decreed — 

"That the former decree of divorce be, and is, modified in the matter of ali- 
mony only, and that the said Caroline Sharick do hâve and recover of I. J. 
Sharick, as alimony, the sum of $800, and the said I. J. Sharick is hereby re- 
quired to pay the same to said Caroline Sharick forthwith; and there is here- 
by set aside to said Caroline Sharick, ont of the stock of goods heretofore in- 
volved in this case, goods to the amount in value of the said sum of $800, 
as her separate property, and as in satisfaction of the alimony hereby ad- 
judged to her; and it is further ordered that, in case the said I. J. Sharick 
ehall fail to pay said sum of money as hereinbefore directed, that Emery Val- 
entine be, and he Is hereby, appointed receiver in this action to take charge 
of the said goods, jewelry, and merchandise, upon giving a good and suf- 
flcient bond in the sum of $3,000, conditioned for the faithful discharge of 
his duties as receiver in this behalf, and that he set aside a certain portion 
of the said goods at the invoice price to this plaintiff, to the amount and 
value of $800; that he shall cause to be sold at public vendue so much of the 
remaining goods and merchandise, to the hlghest and best bidder for cash, 
as will be sufflcient to pay the cost and expense of this suit and the sums of 
money heretofore ordered to be paid as alimony pendente lite, and cost and 
disbursemonts so ordered paid, and as yet remaining unpaid; that upon the 
delivery of said goods by the said I. J. Sharick to the said receiver, and ail 
thereof, except sueh as has been sold in a due course of business and can be 
duly accounted for by the said I. J. Sharick, the bond heretofore given by the 
said Sharick, conditioned for the payment of any sum of money that might 
be adjudged against him, the said Sharick, in this behalf, and hâve the prop- 
erty heretofore invoieed forthcoming to abide the resuit of any decree that 
might be rendered in thèse proceedlngs, is hereby set aside and discharged, 
and the suretles discharged from the obligation thereof as to any default that 
may hereafter be made by said Sharick in that behalf." 

On the 28th day of March, 1901, certain creditors of I. J. Sharick 
filed their pétition in bankruptcy against him, which resulted in the 
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seizure of the stock of jewelry by the marshal under the ôrder of the 
bankruptcy court ; in the subséquent adjudging of Sharick a bankrupt ; 
in the appointment of C. D. Rogers as référée in bankruptcy, the prés- 
entation to him by the appellees, Gaf side and Winn, of their claim 
against the bankrupt's estate, based upon the aforesaid bond and chat- 
tel mortgage, and the decree of the court below, from which the prés- 
ent appeal is taken, allowing that as a preferred claim to the extent of 
$584, and directing its payment out of the funds of the estate in the 
registry of the court. It is not pretended that the appellees hâve ever 
paid anything on the bond executed by them ; and, in their pétition for 
the payment of their claim out of the estate of the bankrupt in préfér- 
ence to ail other claims, there is, so far from any unquahfied admission 
of any liability dn their part, a strong inference of a déniai of any such 
liability. Yet the judgment appealed from gives them $584 of the 
funds of the estate of the bankrupt, in préférence to ail other claims 
against it, leaving them at liberty to make the contest indicated by sub- 
division 14 of their pétition, which is as foUows: 

"That your petltioners are advlsed, and beirig so advised, for the purpose 
of thèse proceedings only, and not by way of confession to said Caroline 
Sharick, allège that they are liable upon said bond for the sum of $1,025.65, 
wlth interest thereon at the rate of eight pér cent, per annum from the 27th 
day of March, 1901, to the said Caroline Sharick." 

But over and above this is the fact that, conceding that Mrs. Shar- 
ick's demand against the bankrupt, as established by the judgment 
against him, is provable in bankruptcy, it is her claim that must be 
proved. It was her claim against I. J. Sharick that was secured by 
the bond executed by the appellees. She is the creditor of the bank- 
rupt, not the sureties of her debtor. Section 571 of the présent bank- 
rupt act (Act July i, 1898, 30 Stat, 560 [U. S. Comp. St. 1901, p. 
3443]) expressly provides; 

"Whenever a creditor whose claim against a bankrupt estate Is secured 
by the individual nndertaklng of any person, falls to prove such claim, such 
person may do so In the credltor's name; and if he discharge such nnder- 
taklng in whole or in part, he shall be subrogated to that extent to the rights 
of the creditor." 

The rights of the appellees in the premises are thus stated and de- 
fîned by the statute in plain and unambiguous language. Referring to 
it and persons in the position of the appellees, Collier on Bankruptcy 
(3d Ed.) p. 383, says : 

: "Where the bankrupt is the principal debtor, and there Is a fixed liability ou 
his part, even though the liability of his surety to the creditor is not fixed, 
and though, as a conséquence, the liability of the bankrupt principal to the 
surety is not flxed, yet the surety, by the provisions of section 571, may 
prove the claim, If the creditor does not do so. But In thIs case It is the flsed 
liability of the bankrupt to the creditor which Is proved, not the contingent 
liability of the bankrupt to the surety. The surety proves not his contingent 
claim, but the claim of the créditer, and he must prove it in the credltor's 
name. If he makes such proof, and discharges such nndertaklng in whole 
or in part, he is to that extent subrogated to the rights of the creditor." 

The judgment appealed from is reversed, with costs., 
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DAVIS V. MILLS et al. 
(Circuit Court of Appeals, Second Circuit February 25, 1903.) 

No. 64. 

1. Limitation of Actions — Demurber. 

Where the statement of plaintiff's cause of action shows that plaintiff 
could not under any circumstances avoid the défense of limitations, sucli 
défense may be set up by démarrer in an action pending in Connecticut. 

2. Corporations— Reports— Failure to File- Liability of Trustées-Lim- 

itations— Application OF FOKBIGN StATUTE. 

Gen. St. Conn. 1888, § 1379, providing tliat "no suit for any forfeiture 
on any pénal statute shall be brought, but wlthln one year next after 
the commission of the offense," does not apply to an action in the fédéral 
court sitting in Connecticut against trustées of a Montana mining cor- 
poration, reslding in Connecticut, to recover debts of the corporation, as 
authorized by Civ. Code Mont. § 451, by reason of the trustées' failure 
to flle annually a specifled report of the company's business, as required 
by such section. 

3. Same — Statdtes — Repbal. 

Comp. St. Mont. § 45, providing that in any action for a penalty or 
forfeiture, when the action Is glven to an Indivldual, except where the 
statute imposing It prescribes a différent limitation, the action shall be 
commenced wlthin one year, was repealed by Code Civ. Proc. Mont. § 
515, subd. 1, deelaring that an action on a statute for a penalty or for- 
feiture, when the action is given to an indivldual, shall be brought within 
two years, and section 3482, deelaring that, in ail cases provided for by 
the Code, ail statutes prevlously In force, whether consistent or not, were 
repealed and abrogated, unless expressly continued. 

4. Same. 

Under Code Civ. Proc. Mont, tlt, 2, prescrlbing the time for the com- 
mencement of actions, and deelaring (section 554) that such title shall 
not afCect actions against direetors or stockholders of a corporation to 
recover a penalty or forfeiture imposed, or to enforce a liability created 
by law. Code Civ. Proc. Mont. § 51.5, providing that an action on a statute 
for a penalty or forfeiture shall be brought within two years, unless a 
différent limitation is prescribed by the statute, bas no application to 
such action. 

In Error to the Circuit Court of the United States for the District 
of Connecticut. 

John A. Shelton, for plaintifï in error. 
W. W. Hyde, for défendants in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The plaintifï is a citizen of Montana, and the 
owner, by assignment, of three causes of action (for goods sold and 
on promissory note) against the Obelisk Mining & Concentrating 
Company, a Montana corporation. The indebtedness of the company 
upon thèse causes of action accrued July 31, 1892, July i, 1892, and 
December 12, 1892, respectively. 

The défendants are citizens of Connecticut, résident continuously 
therein for more than 12 years last past, and at ail the times mentioned 

1 1. See Limitation of Actions, vol. 33, Cent. Dig. §§ 670, 671, 673. 
If 4. Limitation of actions against corporate officers, see note to Pattersou 
T. Wade, 53 C. C, A. 7. 
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in the complaînt were trustées of the said company. The statutes 
of Montana provide that within 20 days from the ist day of September 
every such company shall annually file a specified report, and that, 
if it "shall fail to do so, ail the trustées of the company shall be jointly 
and sevérally liable for ail debts of the company then existing, and 
for ail that shall be contracted before such report shall be made." 
Section 460 of chapter 2$.qi division 5 of the Compiled Statutes of 
Montana, which was iii^force when the cause of action arose, re-en- 
acted as section 451 of the Civil Code of Montana, which went into 
efifect July i, 1895. 

The Obelisk Company did not make and file such report within 
20 days from the ist day of September, 1893, or at any time, except 
on September 20, 1890, and on September i, 1892. It is conceded 
that, ùnder the décisions in Montana, the cause of action accrued 
against the directors upon the failure to file the first report due 
next after the debt matured, and that the continuance of the default 
on the part of the directors in successive years did not hâve the 
eflfect of renewing their liability. The three causes of action hère 
sued upon therefore accrued against the défendants not later than 
September 22, 1893. This action was brought July 30, 1897, to en- 
force a joint and several liability of défendants for the debts of the 
company above set forth. 

The défendants hâve demurred to the complaint, assigning as three 
separate grounds of demurrer that the causes of action ail accrued 
more than one, more than two, and more than three years prior 
to the commencement of the action. 

The plaintifif contends that the défense of the statute of limita- 
tions cannot be set up by demurrer. This is wholly a question of 
Connecticut practice, and there is authority supporting this conten- 
tion in O'Connor v. Waterbury, 69 Conn. 206, 37 Atl, 499. But in 
a later cause in the sarae state it was held that, where there was no 
possible question of the avoidance of a statute of limitations by a 
new promise, so that plaintiff need not be given an opportunity to 
reply to such a défense, a dififererit rule applied. "The plaintifif stated 
its claim fully, and the statement showed that it could not under any 
circumstances maintain it against the defendant's objection. It was 
therefore his right to set this up by demurrer." Hartford & C. R. 
R. V. Montagne, 72 Conn. 692, 45 Atl. 961. 

Défendants rely upon a Connecticut statute which reads as fol- 
lows : "Sec. 1379. No suit for any forfeiture upon any pénal statute 
shall be brought, but within one year next after the commission 
of the ofïense." Referring to this statute, the Suprême Court of 
Errors in Connecticut has held that it is applicable only to a statute 
"that déclares a forfeiture and deals with an offense. And it must 
be a forfeiture and an offense in the sensé in which thèse terms are 
used in a pénal statute. * * * Pénal statutes, strictly and prop- 
erly, are those imposing punishment for an offense against the state. 
And the expression 'pénal statutes' does not ordinarily include stat- 
tites which give a private action against a wrongdoer." Plumb v. 
Griffin, 74 Conn. 132, 50 Atl. i. See, also, Wells v. Cooper, 57 
Conn. 52, 17 Atl. 281; Borough v. Hall, 64 Conn. 426, 30 Atl. 47. 
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We are of the opinion that the provisions of section 1379 do not 
apply to such a cause of action aâ is set forth in the complaint. 

Défendants further rely upon sections 45 and 50 of the Compiled 
Statutes of Montana, which read as foUows: 

"Sec. 45. (1) In an action for a penalty or forf elture, when the action Is 
given to an Indlvidual, or to an individual and the terrltory, except where the 
statute imposing it preseribes a différent limitation; (2) an action against a 
gheriff or other offlcer for the escape of a prisoner arrested or imprlsoned on 
civil pi'oeess shall be commenced within one year." 

"Sec. 50. If when the cause of action shall accrue against a person he is 
eut of the terrltory, the action may be commenced within the time hereln 
limited, after his return to the teiritory; and if after the cause of action 
shall hâve accrued he départ from thls territory, the time of hls absence shall 
not be a part of the time limited for the commencement of the action." 

Section 42, however, was repealed two years before this suit was 
brought, by the Code of Civil Procédure. That Code contains the 
following sections : 

"Sec. 510. The periods prescribed for the commencement of actions * • • 
are as follows: • * * 

"Sec. 515. Within two years: (1) An action upon a statute for a penalty 
or forfeiture, when the action is given to an Individual, or to an individual 
and the state, except when the statute imposing It preseribes a différent limi- 
tation." 

"Sec. 541. If, when the cause of action accrues against a person, he is out 
of the state, the action may be commenced within the term herein limited, 
after his return to the state, and if, after the cause of action accrues, he de- 
parts from the state, the time of hls absence is not part of the time limited 
for the commencement of the action." 

"Sec. 3482. * * * in ail cases provlded for by thls Code, ail statutes, 
laws and rules heretofore In force In thls state, whether consistent or not 
with the provisions of thls Code, unless expressly contlnued In force by it, 
are repealed and abrogated." 

"Sec. 3450. This Code takes eflCect at twelve o'clock noon on the first day 
of July, A. D. 1895." 

The effect of this législation was to abrogate the old section 45 of 
the Compiled Statutes on July i, 1895. 

Défendants further rely upon section 515 of the Code of Civil 
Procédure, above quoted. That Code and the Civil Code, which 
contains the provision imposing liability for failure to file report, went 
into effect on the same day. Civ. Code, § 4650. In the Code of 
Civil Procédure there is a title, numbered 2, and containing four 
chapters (sections 470 to 559), which deals with the time of com- 
mencing actions. It contains section 515, above quoted, and also 
contains the following: 

"Sec. 554. Thls tltle does not afifect actions against directors or stockholders 
of a corporation, to recover a penalty or forfeiture imposed, or to enforce a 
liability created by law; but such actions must be brought within three 
years after the discovery by the aggrieved party of the facts upon which the 
penalty of forfeiture attached or the liability created [sic]." 

This section makes the provisions of section 515 inapplicable to 
such a cause of action as that set out in the complaint. 

As to the question whether the last-quoted section (554), applies 
to the action at bar, this court bas not reached a conclusion. Hobbs 
V. National Bank, 37 C. C. A. 513, 96 Fed. 396; same case on rehear- 
121 F.— 45 
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ing,, 41 G.:C, A.-205, loi Fed, ^7\ Brunswick Terminal Go, v. Nat. 
Bank of Ba-ltiRiore, 40 C. C. A. 22, 99 Fed. 635 ; Whitman v. Citizens' 
Bank, 49 C. C; A. 122, iio Fed. 503. 

In view of the conflicting décisions, this question will be certified to 
the Supremp Court, and décision on this writ of error will meanwhile 
be reserved. 



. In re CITY THUST CO. et al. 
(CarcTllt Court of Apt)eals, Slxth Circuit March 18, 1903.) 
No. 1,117. 



L Bànkruptcy— Labor CLAiMs—PRioRiTT—STATnTEs— Construction. 

Rev. St. OWo 1890, § 3206a, provides that, in ail cases where property 
of an employer is plaçed in the hands of an assignée or trustée, clalms 
for labor performed withln three months prior to the appointaient of 
sueh trustée shall be flrst paid. Section 6356 déclares that every person 
who shall haye perf ornjed, any labor "as an operative" in the service of 
an assignor shall be entitled to receive out of the funds, before the pay- 
ment of other credltors, the full amount of wages due for such labor 
wlthin 12 months preceding thè asslgnment, but that such provisions 
Bhall not préjudice securitles given or liens obtalned in good faith, etc., 
wlth certain exceptions, ffeîd, that such sections weré not inconsistent, 
Bince section ^55 deals only ■p^ith the fund in the hands of an assignor 
or trustée, and applles only to such laborers as are operatives, and, 
having been subsequently enacted, deprives such laborers of the gênerai 
préférence; created by section 3206a. 

>. Bamk— MoBTQAGB Liens— Pbiokitt. ., 

Under Rev.St. Ohlo 1890, § 6355, as aœended by Act April 5, 1889, de- 
claring a préférence in the distribution of the proceeds of the property 
of an assigned estate in the ha;nds of the trustée, in favor of every person 
who shall hâve performed any labor as an operative in the service of 
the assignor, for labor performed wlthin 12 months preceding the assign- 
ment, but declaring that Its provisions shall not préjudice securitles 
given in good faith, for value, except certain judgments by confession, 
or security given with intent to create a préférence or to secure a pre- 
existing debt, other than on real estate for the purchase money thereof, 
which should be invalid as âgainst such labor claims, the claims of opera- 
tives of a banki-upt were nôt entitled to priority in the distribution of its 
estate as against a mortgage executed in good faith to secure bonds Is- 
sued for money loaned, and a bona fide asslgnment of the bankrupt's 
equity in the bonds, executed more than six months before bànkruptcy 
to secure a valld debt. 

Pétition for Revision of Proceedings ôf the District Court of the 
United States for the Northern District of Ohio, in Bànkruptcy. 

Bacon & Clay, Smith & Taft, and White, Johnson, McCaslin & 
Cannon, for petitioners. 
Nathan Loeser and W^Iter C. Ong, opposed. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This is a pétition to review an order of the 
District Court awarding priority to certain claims for labor filed with 
the trustée in bànkruptcy over two certain liens under a mortgage 
as hereinafter set forth. The F. Muhlhauser Company, an Ohio cor- 
poration, carrying on business at Cleveland, Ohio, on the I5th day of 
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March, 1901, duly executed and filed for record its mortgage lien on 
certain realty to secure bonds in the sum of $150,000, and also a mort- 
gage on certain chattels to secure the same bonds, which was duly 
filed on ilarch 15, rçoi, and afterwards refiled on March 12, 1902, as 
required by the statute. On March 15, 1901, the City Trust Company 
loaned to the F. Muhlhauser Company $140,000, taking as collatéral 
security therefor the said issue of bonds. On August 14, 1901, the 
P. Muhlhauser Company assigned to the Pearl Street Savings & Loan 
Company its equity in the bonds to secure a debt in the sum of 
$21,531.52. On February 4, 1902, a deed of assignment for the bene- 
fit of creditors of the F. Muhlhauser Company was duly executed by 
that company and filed in the court of insolvency of Cuyahoga county. 
On the 6th of February the corporation was adjudicated a bankrupt. 
The labor claimants asked to hâve their claims for work and labor 
performed within three months next preceding the assignment allowed 
in préférence to the mortgage liens of the City Trust Company and the 
Pearl Street Savings & Loan Company. Such labor claims were pre- 
sented in the aggregate sum of $4,379.31. The référée held in favor of 
the priority of the mortgage liens. The District Court, upon the au- 
thority of In re Laird, 109 Fed. 550, 48 C. C. A. 538, decided by this 
court in June, 1901, reversed this fiinding, and awarded priority to the 
labor claimants over the liens in question. In re Laird was decided on 
an interprétation of section 3206a of the Revised Statutes of Ohio of 
1890, undertaking to fix a charge or lien upon the fund in cases where 
the debtor's property is placed in the hands of a receiver, trustée, or 
assignée, in favor of labor claims accruing within three months. In 
that case the property of a partnership had been placed in the hands of 
a receiver in the state court, and the property converted into money 
before the intervention of bankruptcy proceedings. We held that the 
fund passed into the possession and jurisdiction of the bankruptcy 
court, impressed with a charge amounting to a Hen in favor of the 
labor claims. The question made in this case had no référence to the 
rights of Henholders under section 6355 of the Revised Statutes of 
Ohio of 1890, regulating gênerai assignments. The controversy was 
between gênerai creditors and labor claimants, where the property 
was placed in the hands of a receiver in the state court. We hâve no 
disposition to qualify the conclusions reached as to the construction 
and application of section 3206a, in view of the facts presented in the 
case of In re Laird. A similar construction was given to the statute of 
lowa, in terms much similar to the Ohio statute, in Reynolds v. Black, 
91 lowa, I, 58 N. W. 922. Judge Adams, of the Southern District of 
New York, gave the statute of that state the same efïect in a well-con- 
sidered opinion in In re Jacob Slomka, 9 Am. Bank. R. 124, 117 Fed. 
688. 

We are now to consider section 3206a of thé Revised Statutes oî 
Ohio of 1890, in connection with section 6355. Thèse sections are: 

"Sec. 3206a. » • • And in ail cases -where property of an employer Is 
placed In the hands of an assignée, receiver, or trustée, claims due l'or labor 
performed within the perlod of three months prier to the time such assignée, 
receiver, or trustée is appolnted, shall be first paid ont of the trust fund, in 
préférence to ail other claims against such employer, except claims for taxes 
and the costs of administering the trust." 
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"Sec. 6355. Ali taxes of every description assessed agalnst the asslgnor upon 
any personal property held by hlm before hls asslgnment, shall be pald by the 
assignée or trustée, out of the proceeds of the property assigned in préférence 
to any claim agalnst the asslgnor, and every person who shall hâve performed 
any labor as an operative In the service of the assigner, shall be entitled to 
receive out of the funds, before the payment of other credltors, the full 
amount of the wages due to such person foi- such labor performed withiu 
twelve months preceding the assignment, not exceeding three hundred dollars. 
But the foregolng provisions shall not préjudice or any way afiCect securities 
given or liens obtained in good falth, for value, but Judgments by confession 
on warrants of attorney rendered within two months prior to such assign- 
ment, or securities given within such time to croate a préférence among cred- 
ltors, or to secure a pre-existlng debt other than upon real estate for the 
purchase money thereof, shall be of no force or valldity as against such 
claims for labor to the extent above provided, in case of asslgnment." 

The first-quoted section was passed in April, 1883. The latter sec- 
tion was amended, as hereinafter stated, in April, 1889. It is a set- 
tled rule of statutory construction that the later déclaration of the 
législative will impliedly repeals the earlier, if the two are irreconcil- 
able. It is equally true that repeals by implication are not favored, 
and, if possible, both enactments must stand, and apparently conflict- 
ing provisions be reconciled. Endlich on Interprétation of Statutes, 
§ 182. 

The provisions of thèse statutes, in certain respects, are not con- 
flicting. Section 3206a applies to ail classes of labor claims, and cré- 
âtes a preferential charge on the fund when the property has been 
placed in the hands of an assignée, receiver, or trustée. Section 6355 
is a part of the chapter regulating the administration of estâtes of 
insolvent debtors, and deals with the distribution of the fund in the 
hands of the assignée. It does not hâve to do with estâtes placed in 
the hands of receivers or trustées, nor does it make provision for ail 
claims of laborers, but for those who shall perform labor as operatives 
in the service of the assignor. Ail laborers are not operatives. Gen- 
erally speaking, an operative is a person employed as a workman in 
mill or factory ; a skilled workman ; an artisan ; especially one who 
opérâtes a machine in a factory. Standard Dictionary. Several cases 
are found in the Ohio Reports dealing with the question as to what 
constitutes an operative, within the meaning of this section. It will 
not be profitable to cite them now, as we are not concerned with a 
question of that class. It is enough to say that this is one class of 
labor claims broadly covered in section 3206a, which in section 6355 
are made the subject of spécial provision. It is a settled principle of 
statutory construction that where a case is specifically provided for in 
clear and distinct terms, the spécial statute will prevail over the terms 
of a gênerai law which might otherwise govern the case. Endlich on 
Interprétation of Statutes, § 399, and note. This is clearly the resuit 
where the last déclaration of législative intention on a particular sub- 
ject is répugnant to the provisions of a gênerai law. And without 
regard to priority of enactment, the spécifie provisions will control as 
exceptions to the matters embraced in other gênerai provirins. 
Townsend v. Uttle, 109 U. S. 504-512, 3 Sup. Ct. 357, 27 L. Ed. 1012. 

Section 6355, in so far as it undertakes to provide for the payn^nt 
of operatives' claims for labor performed within 12 months preceding 
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the assignment, not exceeding $300, has long been a part of the Ohio 
statute law. On April 5, 1889, the following important amendment 
was made to this section : 

"But tlie foregoing provisions sliall not préjudice or in any way affect se- 
oni:.ies given or liens obtaiued in good faith, for value, but judgments by 
confession on warrants of attorney rendered within two months prior to such 
assignment, or security glven within such tinie to croate a préférence among 
ereditors, or to secure a pre-existing debt otlier tlian upon real estate for the 
purchase money tbereof, shall be of no force or validity as against such 
claims for labor to the extent above provided iu case of assignnieut." 

The Hens set up in this case were created more than two months 
prior to the assignment, and, according to the findings of the référée, 
were obtained in good faith and for value. Consequently, if this sec- 
tion is to apply, they are of fhat class of liens which are not to be post- 
poned to the labor claims of operatives in the employ of the assignor. 
The référée has found that the claims in this case are those of opera- 
tives of that class. While we realize the gênerai principle which gives 
to this kind of législation a libéral construction, with a view to carrying 
out its beneficent purposes, we do not think it was the intention of 
the Législature to give to laborers of this class the benefît of both sec- 
tions 3206a and 6355. As we hâve said, the broad provisions ot 3206a 
might include ail classes of laborers ; but in section 6355 the Législa- 
ture is dealing with a distinct class, fixing the right to preferential 
payment in cases of assignment. We think the principle to which we 
hâve heretofore adverted is controlling. The spécial provision cover- 
ing the very class of claims set up in this case must control over the 
gênerai terms of another section of the statutes, which, standing alone, 
might be held to include them. As to the claims of operatives in the 
employ of the assignor, the law gave certain preferential payment out 
of the fund to be realized. By the amendment of April 5, 1889, it 
was expressly declared that such claims shall not préjudice or in any 
way afifect certain liens obtained in good faith and for value. In this 
case we think both the lien and the laborer's claims come within the 
express terms of section 6355 as amended, which should be given con- 
trolling efifect. In this view of the law, we think there was errer in 
giving priority to the labor claims over the liens in controversy. 

Judgment reversed and cause remanded for further proceedings in 
accordance with this opinion. 

Note. This case was decided and opinion prepared while Judge 
DAY was a member of this court. 



TYEE CONSOL. MIN. CO. v. LANGSTEDT. 
(Circuit Court of Appeals, Nlnth Circuit March 2, 1903.) 

No. 875. 

1. Ebroe — DisMissAL op Wbit— Datb of Filinq Assignment of Ehroks. 

A -writ of error will not be dismissed because the assignment of errors 
bears the file mark of the elerli of the trial court of a date la ter than 
that on which the pétition for the writ was flled and allowed, where 
from its date and from référence thereto in the pétition it appears that 
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the assignment of errors was in fact presented to the court and lodged 
with the clerk on the sanje date as the pétition. 

S. Limitation— EjECTMENT—JîviDENCB of Possessiok. 

Under Code Civ. Proc. Alaska, e. 2, § 4, which provides that no action 
to recover real property or the possession thereof shall be maintained 
unless It shàll appear that plaintiff or one of his predecessors in tltle was 
seised or possessed of the premises withln 10 years before the commence- 
ment of the action, the légal title is sufficient to establish both seisin 
and possession, unless an ouster by actual adverse possession is shown. 

3. Adverse Possession— Rbqdisites—Excldsivb and Hostile Çhàhaotbr. 

A flnding, in an action of ejectment by the owner of the légal title to a 
mining daim to recover a portion thereof, that défendant had been in the 
"actual, open, notorious, and continuons possession" of the land deseribed 
in the complaint, with claim of ownership for a longer time than that 
required to bar the action by adverse possession, will net sustain a judg- 
ment for défendant on that ground, but It must further appear that his 
possession veas both exclusive and hostile. 

In Êrror to the District Court of the United States for the First 
Division of the District of Alaska. 

The plaintiff in error brought ejectment to recover the possession of a 
certain portion of the land patented to it as a lode-mining claim. The de- 
fendant pleaded the statuts of limitations/ Thereupon the parties stipula ted 
as follows: 

"It is hereby stipulated by and between the parties to this action, and by 
and between their respective attorneys, that the issue involved in this case 
is the question of the statute of limitations; that is to say, if the court flnds 
ti!:it the plaintiff bas commenced its action against the defeiidant withln the 
time liinited by law, then the plaintiff shall hâve judgment against the de- 
fendant; if the court shall flnd that the plaintiff did not commence its action 
against the défendant wlthin the time limited by law, then the défendant 
shall hâve judgment 

"It is further stipulated and agreed that the Bonanza King Iode claim, de- 
seribed in the complaint herein, was located on January 29, 1884, by one 
Walter Pierce; that sald Pier^a conveyed by deed said Bonanza King Iode 
claim to M. W. Murry on May 13, 1884; that receiver's recelpt issued to said 
Murry on May 20, 1890, and that United States patent for said Bonanza King 
Iode claim issued to said Murry from the government of the United States on 
December 26, 1890; thàt thereafter said Murry conveyed by deed said Bo- 
nanza King Iode claim to one Frank Griffln, and that said Griffln, on May 28, 
1895, conveyed by deed said Bonanza King Iode claim to the Tyee Consoli- 
dated Mining Company, the plaintiff herein. 

"It is further agi^eed tliat this stipulation shall affect and extend to eight 
cases, numbered 29a, 30a, 32a, 33a, 35a, 3Ta, 38a, and 39a, inclusive, as the 
same now appear upon the calendar of this court at this terrr-." 

The stipulation left to the court the décision of the question whether the 
défense as pleaded was a bar. The court found thereon, in the précise words 
of the answer, as follows: "That the défendant and his grantors and prede- 
cessors in interest hâve been in the actual, open, notorious, and continuons 
possession, for a period of more than ten years prier to the commencement 
of this action, of the land in controversy. That the défendant, his grantors 
and predecessors in interest, during the entire period of ten years as above 
set forth, and ever since, hâve claimed to be the owners of sald land, and 
that they now claim adversely to the plaintiff." Thereupon the court con- 
cluded that the cause of action accrued more than 10 years prlor to the com- 
mencement thereof, and dismissed the same. 

John G. Heid, R. F. Lewis, and Alfred Sutro, for plaintiff in error. 
Lorenzo S. B. Sawyer and Crews & Hellenthall, for défendant in 
error. , , 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

A motion is made to dismiss the writ of error upon the ground 
that no assignment of errors was filed with the clerk of the court be- 
low at the time of fîling the pétition for the writ. The motion is 
made upon the condition of the record as it appears, showing the 
file mar]<s of the clerk of the court at Juneau, Alaska. From thèse 
indorsements of the clerk it appears that the pétition for the writ was 
filed on June 23, T902 ; that the writ was issued on that day, and was 
filed on July 10, 1902; and. that on the same day the assignment of 
errors was filed. The case of Frame v. Portland, etc., Co., 47 C. C. 
A. 664, 108 Fed. 750, is cited in support of the motion. In that case 
the Circuit Court of Appeals for the Eighth Circuit held it indis- 
pensable, under rule II (32 C. C. A. cxlvi), that the assignment of 
errors be filed before the issuance of the writ, to the end that the 
judge to whom application is made for the writ may be informed of 
the alleged errors upon which the petitioner relies, in order to dé- 
cide whether the prayer of the pétition shall be granted, and that 
the opposing counsel, as well as tîae appellate court, may be informed 
of the questions of law which are to be raised for considération. On 
referring to the transcript in the présent case, it will be seen that 
the assignment of errors bears date June 23, 1902, the date of the 
présentation of the pétition, and that in the pétition référence is made 
to it as "the assignment of errors filed herewith." The fair infer- 
ence from thèse facts is that the assignment of errors was in fac- 
presented to the trial court, and was lodged with the clerk thereof, 
at the time when the pétition for the writ was filed, and that, through 
some oversight of the clerk or misconception of his duty, the file 
mark was not placed thereon until July loth. In the absence of a 
showing to the contrary, the presumption will be indulged that such 
was the case, and the motion to dismiss will therefore be denied. 

This case présents on the merits the single question of law whether 
the cause of action was barred by the statute of limitations. The 
Iode claim in controversy was located as a mining claim on January 
29, 1884, by one Walter Pierce, who on May 13, 1884, conveyed the 
same to W. W. Murry. The receiver's receipt was issued to said 
Murry on May 20, 1890, and on Decémber 26, 1890, he received a 
patent from the United States. His grantee commenced the prés- 
ent action on Decémber 24, 1900. The défendant in error answered, 
denying every allégation of the complaint, and alleging that he and 
his grantors and predecessors in interest had been in the "actual, 
open, notorious, and continuons possession" of the tract of land 
described in the complaint more than 10 years prior to the date of 
the commencement of the action, and during that period, "and ever 
since, hâve claimed to be the owner of said tract of land, and that 
the défendant now claims adversely to the plaintifï." A stipulation 
was filed whereby it was admitted that the mining claim was located 
and that patent issued as above stated, and the parties submitted to 
the court the décision of the question of law whether the facts pleaded 
in the answer constituted a bar to the action, and agreed that judg- 
ment should follow accordingly. 
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' In the view we take of the record which cornes before us, we are 
not called upon to décide the question whetlier art adverse posses- 
sion could hâve been initiated against the plaintifï in error before 
the date when its patent issued from the United States. The statute 
of limitations applicable to this case is found in the Code of Civil 
Procedtire of Alaska (chapter 2, § 4), which provides as foUows: 

"Within ten years, actions for the recovery of real property, or for the re- 
covery of the possession thereof; and no action shall be maintained for sucli 
recovery unless it shall appear that the plaintifC, hls ancestors, predeeessors, 
and grantors, was seised or possessed of the promises In question within ten 
years before the commencement of the action." 

A légal title gives a right of possession as well as the légal seisin, 
and possession coextensive with the right, until there is an ouster 
by adverse possession. Said the court, in United States v. Arredon- 
do, 6 Pet. 691, 743, 8 L. Ed. 547: 

"The law deems every man to be In the légal seisin and possession of land 
to which he has a perfect and complète title. This s.isin and possession Is 
coextensive with hls right. ànd continues till he is ousted thereof by an actual 
advei-se possession." 

What is an "actual adverse possession"? In Armstrong v. Mor- 
rill, 14 Wall. 120, 14s, 20 L. Ed. 765, the court said : 

"It is well-settled law that the possession, in order that it may bar the re- 
covery, must be continuons asif" '"unterrupted, as well as open, notorious, 
actual, exclusive, and adverse. * * • The possession must be adverse, as 
seisen and possession are supposed to be coextensive with the right, and that 
the possession continues till the party la ousted thereof by an actual pos- 
session in another under a claim of right." 

In Sharon v. Tucker, 144 U. S. 533, 12 Sup. Ct. 720, 36 L. Ed. 532, 
the court thus defîned the requisites of an adverse possession • 

"It must be an open, visible, continuons, and exclusive possession, with a 
claim of ownershlp such as will notlfy parties seeking Information upon the 
subject that the prem'ses are not held in subordination tD any title or claim 
of others, but adversely to ail tltles and ail claimants." 

In Ward v. Cochran, 150 U. S 597, 14 Sup. Ct. 230, 37 L- Ed. 1195, 
the court held invaUd a judgment which had been rendered on a sne- 
cial verdict which found the defendant's possession to be open, con- 
tinuous, notorious, and adverse with the claim of ownership. The 
court ruled that, in order to make eut the défense to the action of 
ejectment, the possession must, in addition to the features specified 
in the spécial verdict, hâve been shown to be actual and exclusive. 
Said the court (at page 608, 150 U. S., and page 233, 14 Sup. Ct., 
37Iv. Ed. 1195): 

"A possession not actual, but constructive; not exclusive, but In participa- 
tion with the owner or others falls very far short of that klnd of adverse 
possession which deprives the true owner of hls title." 

Again, in Lowndes v. Huntington, 153 U. S. 31, 14 Sup. Ct. 758, 
38 L. Ed. 615, the court reiterated the rule that such possession, 
to avail against the légal title, "must be adverse and exclusive." 

Measured by thèse utterancés of the Suprême Court, the posses- 
sion of the défendant in error was hot adverse, and did not amount 
to disseisin of the plaintifï in error or its grantors. It was actual. 
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open, notorious, and continuous, with a daim of ownership, but it 
lacked two essential requis'ites: It was not shown to be either ex- 
clusive or hostile. The averment in the answer that the défendant 
"now" daims adversely, if it hâve any significance, serves only to 
strengthen the inference that prior to the commencement of the 
action his claim was not adverse. The possession not being adverse, 
the statute of limitations never began to run. It was error, there- 
fore, to enter judgment upon the stipulation in favor of the défendant 
in error. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in accordance with the foregoing views. 



STAR BREWERY OF CHICAGO et al. v. UNITED BREWBRIES CO. 
(Circuit Court of Appeals, Seventh arcult October 9, 1902.) 

No. 889. 

1, Tradb— Illbgal COMBiNATiONS— Exbcutbd Contbact— Rights dp Agent, 

Where a brewery was conveyed to plaintiff under a eontract contera- 
platlng the consolidation of several brewery plants, and the formation 
of plaintiff corporation to own and operate the same, and, after the con- 
veyance, défendants, who had previously been the officers of the brew- 
ery conveyed, were employed by plaintlfl; as its agents to operate the 
plant, which they did for some time after the conveyance, défendants, 
on being discharged as managers, were estopped to assert title to the 
plant adverse to plaintiff, on the theory that the conveyance was in fur- 
therance of an illégal combination in restraint of trade. 

2. Same— Rights dp Cokporation. 

Where the property of a brewing company was transferred to plain- 
tiff under an agreement for the consolidation of various brewing plants 
in a city, and its officers were employed by plaintiff to manage and op- 
erate the property, and after being discharged as managers took pos- 
session of the plant, and barrieaded and locked the same to prevent 
plaintiff from continuing possession, the corporation previously owning 
the plant could not avail itself of such wrongful acts of its officers, and 
assert, In an action of ejectment, that the conveyance was void as in 
restraint of trade. 
8. Contracts— Construction. 

A eontract for the sale of a brewery to a Consolidated corporation pro- 
vided that the amount of incumbrances on the property which the seller 
was unable to remove should be deducted from the purchase price, and 
that the property should be conveyed free and elear from ail liens and 
claims whatever, and, if at the time of conveyance the real estate should 
be incumbered, the amount of the cash payment ghould be reduced by 
the amount of the incumbrance, and that the business should be con- 
ducted by the officers of the vendor on salaries as agents for the vendee 
until payments provlded by the eontract .were made. A deed to the prop- 
erty conveyed the same subject to two incumbrances. Held, that the 
payments contemplated in the agreement had référence to the purchase 
money to be paid to the seller only, and therefore the officers of the 
vendor were not entitled to possession of the property until the vendee 
had paid incumbrances specified in the deed, the amount of which had 
bêén deducted from the price. 

H 1. Validity of monopolistic contracts, as affected by public policy, see 
note to Cravens v. Carter-Crume Co., 34 C. C. A. 486. 
See Principal and Agent, vol. 40, Cent. Dig. § IGO. 
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Irï Error to the Circuit Court of the United States for the Northern 
District ôf Illinois. 

The action Is In ejectmeiit by thé United Ereweries Company, a corpora- 
tion created under the laws of the state of New Jersey, against the plàintiffs 
In eri-or, to recover certain descrlbed real estate. Under a plea of the gên- 
erai issue, the cause was trled to a Jury. The, plaintlff below Introduced In 
évidence a fuU-covenant warranty deed to the property in question, dated 
August 9, 1898, executed by the Star Brewery of Chicago, one of the plàin- 
tiffs in errôr, by Patrick H. Rlce, its président, and Thomas J. Eice, its sec- 
retary, two of the indivldual plàintiffs In error, to the United Breweries 
Company,,,tlae défendant In error, conveying the property stafed in the déc- 
laration. This deed was^subject to two trust degds — one to Henry Rleke, 
dated March 7, 1890, upon à portion of the property, and one to Francis B. 
Peabody, dated November 27, 1893, upon another part of the property. This 
deed was executed in pursuance of an agreement, dated December 2, 1897, 
between Patrick H. Eice and one Durand, of New York, by which Rice 
agreed to cause to be con^eyed the property of the Star Brewery of Chicago, 
including thé lands in question, to Durand or his nominee, and to acquire 
the ownershipof the real property and principal assets of 17 other brewing 
or malting companies in thé city of Chicago, and to convey such property to 
a corporation to be created with a capital of $9,000,000, which corporation 
so to be created should exécute a trust deed of ail the property to be conveyed 
to it to sécure the payment of $3,750,000 of bonds; the amount of incum- 
brances upon the property, and which Rice mlght be unable to remove, to 
be deducted from the ptirchase price of the property; the amount of such 
incumbrances so deducted to bè deposited with the trust company acting 
as trustée undet the deed, to be used In payment and discharge of the in- 
cumbrances upon the property. The purehaser agreed to pay, upon the 
performance of the conditions of the agreement, $150,000 in cash, and $500,- 
000 In the stoCk of the company to be organized. Upon déUvery of the deed 
the United Brewëtles Company went into possession of the property, and 
employed P. H. Rice, the fotmer président of the Star Brewery Company, 
as manager, and Thomas J. Rice as assistant manager, to operate the plant. 
The business was conducted under the direction of Mr. Baumgartl, the prési- 
dent of the United Brewerlea Company. Patrick H. Rice received a salary 
of $4,800 a yéar,' renderlng to the United Breweries Company daily reports 
of the busineSis of thé branch. Thomas J. Rice, the assistant manager, re- 
celred a salary of $2,400 a year. He lef t the employment of the United 
Breweries Company in OCtober, 1899, and entered into another business. 
Patrick H. Rice contlnued as manager of the Star Brewery for the United 
Breweries Company nntll July 31, 1900, when he was discharged from his 
employment by the United Breweries Company. Upon his dismissal, Pat- 
rick H. Rice barricaded the brewery, locked the doors and Windows, and 
placed a guard on the outslde to prevent the United Breweries Company 
from contlnulng In possession of the plant; clalming right so to do for and 
In the Interest of the stockholders of the Star Brewery Company, the former 
owner of the property. 

The rulings asslgned for error may be thus classifled: (1) With respect 
to the exclusion of évidence tending to prove that the United Breweries 
Company was an Illégal comblnation In restraint of trade, and that the deed 
in question was glven in furtherance thereof; (2) with respect to évidence 
claimed to glve the Star Brewery the right to remain in possession until the 
payment of ail liens upon the property. 

Under the direction of the court, the jury found the Issues for the plaintlff 
bblow — that the défendants unlawfully wlthheld possession of the premises, 
and that the plalntlff's estate In the premises had been established on the 
trlàl to be ta tee simple — upon which verdict judgment was renderèd for a 
recovery of iwssesslon of the property, to review which judgment this writ 
of error Is sued out. 

Before JENKINS and BAKER, Circuit Judges, and BUNN, Dis- 
trict Judge. 
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Patrick C. Haley, for plaintiffs in error. 
Levy Mayer, for défendant in error. 

JENKINS, Circuit Judge (after stating the facts as above). We 
do not need to consider the questions whether the United Brevveries 
Company was bound by the agreement entered into by its promoters 
previous to its organization ; whether that agreement was merged 
in the deed to the Breweries Company; whether the évidence ex- 
hibited the existence of an illégal combination — for the reason that 
we are satisfîed that the transaction was closed, and the property 
was in fact turned over to the breweries company, which went into 
possession, and the contract supposed to be illégal must be deemed 
to hâve been executed. We cannot distinguish this case from that 
of Gilbert, Sherifï, v. American Surety Company of New York (here- 
with decided) 121 Fed. 499. The two Rices — one the former prési- 
dent and the other the former secretary of the Star Brewery Com- 
pany — operated the brewery as the agents of the Breweries Company 
and at the expense of the breweries company, receiving salaries from 
it and making daily reports of the business. Their possession was the 
possession of the breweries company. Déniai of the right of that 
company to its rightful possession, and the forcible exclusion from 
its possession, were wrongful and without justification; and, as we 
hâve pointed out in the case referred to, one may not, under such a 
condition of things, allège illegality in the agreement which led up 
to the conveyance to defeat possession by the vendee of the property 
conveyed. The Rices acted as agents of the Breweries Company, and 
are estopped to assert title adverse to their principal. Nor can the 
Star Brewery Company of Chicago avail itself of the wrongful act 
of Rice. 

It is urged that the agreement between Patrick H. Rice and Durand 
tended to prove that possession was not to be delivered until satis- 
faction of ail liens upon the property. It is sufficient to say that the 
question is not material, in view of the fact that possession was de- 
livered and the business was operated by the United Breweries 
Company through its agents. The contract in question was executed 
December 2, 1897. The deed bears date the gth day of August, 
1898, and conveys the property absolutely, with covenant of title 
and covenant for quiet and peaceable possession. It may well be 
said that the agreement was merged in the deed. But aside from 
that, we are of opinion that the agreement is not susceptible of the 
construction contended for. It provided that the conveyance of the 
property should be free and clear of ail liens and claims whatsoever ; 
that, if at the time of the receipt of the purchase price the real 
estate should be incumbered, the amount of the cash payment should 
be reduced by the amount of such incumbrance. It provided that the 
vendor should cause ail debts of the Star Brewery Company to be 
paid within 90 days from the receipt of the purchase price, except the 
debts and liabilities which may hâve been deducted from the purchase 
price, or which may hâve been assurhed by the purchaser. It provides 
that the purchaser should pay at the time of the conveyance and trans- 
fer of the property, and as the purchase price of the property, the 
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sum of $150,000 in cash, and the further sum of $500,000 in shares 
of the Company to be organized. The provision of the agreement 
upon which the contention is founded is this : 

"The business of sald company [meaning the Star Brewery Company] shall 
be conducted by Its ciBcers in the manner and upon the same salaries as here- 
tofore until the paymenta herein provided for are made." 

The deed conveyed the property subject to two incumbrances, one 
of which still remains unpaid to the extent of $40,000, the time of 
payment of the principal of which has been extended, and the in- 
terest promptly paid, and its payment further secured by pledge of the 
bonds of the United Breweries Company, greater in amount and 
value than the amount of this incumbrance. It is clear to us that the 
payments contemplated by the agreement had référence to the pur- 
chase money to be paid to the seller. This is made manifest by the 
provision that, if the property should remain incumbered at the time 
of the conveyance, the owner would accept in lieu of the cash 
payment provided for the amount less the amount of any incumbrance. 
That agreement was carried out. The amount of the incumbrance 
was deducted, the balance was accepted, and the property conveyed 
subject to the incumbrance, and possession delivered. It is clear 
that the clause in question did not refer to incumbrances upon the 
property, but merely to the cash payment to be made to the seller. 

The judgment is aiifirmed. 



McINTOSH et al. V. PRICE et al. 

(Circuit Court of Appeals, Ninth Circuit. February 2, 1903.) 

No. 856. 

1. Rbview on Bhror— Findings of Fact. 

Plndings of fact made in an action at law tried to the court stand as 
the verdict of a jury, and cannot be disturbed by the appellate court 
when supported by évidence. 
8. Mining Claims— Exckss in Width — Right to Relocatb Bxcbss. 

A second locator cannot enter within the boundaries of a placer mining 
claim as statced by a prior locator, and make a valid location of ground 
of which the flrst locator is in actual possession, and which he is en- 
gaged in working, on the ground that the first daim as staked exceeded 
the width prescribed by the local rules and régulations. Conceding (lîut 
not deciding, the area of the daim being less than that permitted by the 
régulations) that as to the excesg in width the original location was void, 
and such excess subject to relocation, the ownér was entitled to sélect 
the portion which he would hold, and to draw in hls liL \ and could not 
be ousted from the portion he was engaged in working iji good faith by 
a second locator thereon. 
S. Same — Record of Location Notice. 

In an action involving a placer mlnlng claim In Alaska located before 
survey, and before Congress had made any provision for recording loca- 
tion notices, évidence in respect to the recording of the notice is immd- 
terial, and error cannot be predicated on the admission of incompétent 
évidence to prove such fact. 
4. Same— Makking Boundaries. 

The locator of a placer mining claim sufEciently complied with the law 
as to markings where he designated the boundaries by référence to the 
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corner of a prior claim, where he placed a substantlal stake monument, 
and by placing at each of the other corners and in the center of each 
end Une substantlal stakes, so that the boundarles could be readlly traced. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Thompson, Murane & Thompson and Chas. J. Pence, for plaintiffs 
in error. 

Gordon Hall and Edward J. Hill, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. This is an action of ejectment brought 
by the défendants in error to recover the possession of a strip of mining 
ground i8 feet wide at one end, 29 feet at the other, and 1,061 feet 
long. This land was located as a placer mining claim on August 
27, 1900, by E. G. Gould, the grantor of the plaintifïs in error, and 
was again located on October 26, 1901, by Gould and his grantees. 
The défendants in error asserted the right to possess said strip by 
virtue of a location made on May 29, 1899, by Thorulf Kjelsberg, 
of a placer claim purporting to be, both by the notice of location 
and by the recorder 's certificate, 1,820 feet in length and 660 feet in 
width, but which in fact was so staked upon the ground as to include 
a tract 1,061 feet long by 770 feet in width, and by virtue of a loca- 
tion made by Magnus Kjelsberg, the brother of Thorulf, on August 
13, 1900, purporting by the notice and the recorded certificate to 
include a tract 1,320 feet long and 660 feet wide, but so staked upon 
the ground as to mark a tract 1,061 feet long and 671.9 feet wide at 
one end, and 689 feet wide at the other. Thèse locations were at- 
tempted to be made under local mining rules and régulations, which 
prescribed that a placer location should be 1,320 feet in length by 
660 feet in width. As marked upon the ground by the boundary 
stakes of the second location, the claim was wider than the prescribed 
660 feet by about 18 feet at one end and 29 feet at the other. It was 
this excess over the prescribed width that the plaintifïs in error and 
their grantor subsequently located, claiming that as to that portion 
of the claim located by the Kjelsbergs their location was void. The 
case was tried before the court without a jury. The court made 
full findings of the facts, including therein the facts above recited, 
and in addition thereto found that both Thorulf and Magnus Kjels- 
berg duly staked their claim, and prior to August 17, 1900, made 
valuable discoveries of gold thereon, and that, at the time of the 
location made by E. G. Gould, Thorulf Kjelsberg, by his agents and 
associâtes, was actually engaged in working, excavating, digging, 
and rocking gold in that part of the Kjelsberg location which is within 
the boundaries of the ground in controversy. It is earnestly con- 
tended by the plaintifïs in error that this finding is unsupported by 
the évidence, but the fact so found was testified to by Magnus Kjels- 
berg, and the findings of the court upon the facts stand as the verdict 
of a jury when reviewed in an appellate court. Empire State-Idaho 
M. & D. Co. V. Bunker Hill & S. M. Co., 52 C. C. A. 219, 114 Fed. 
417, and cases there cited. 
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The principal questions involved on the review of the case in this 
court are: First, was the Kjelsberg location void ïis to ail ground 
thereih irtcluded in excess of the width of 660 f eet ? And, second, if it 
was void as to such excess, could a subséquent locator enter upon 
that part of the claim of which the défendants in error were in the 
possession and from which they were actually engaged in extracting 
the gold, and make a valid location thereof ? The local mining rules 
so referred to give to a locator of a placer claim 20 acres, but re- 
quire that it be located i ,320 feet in length and 660 feet in width. 
Both Kjelsbërgs by their locations professed to comply with this rule, 
but in fact deviated therefrorn by staking a claim shorter and wider 
than the rule prescribed, but containing within the boundaries so 
marked less than the allotted 20 acres. Much of the discussion upon 
the review of the case in this court refers to the interesting question 
^yhether such a local mining rùle is mahdatory, and whether the fail- 
ure to comply therewith as to the prescribed width renders the Kjels- 
berg location void as to the excess in width. We do not find it neces- 
sary to détermine that question, as we are very clearly of the opinion 
that if any portion of the ground located by the Kjelsbërgs was subject 
to relocation, as being in excess of the permitted width, the owners 
thereof in possession, under the circumstances found by the trial court, 
could not be deprived of the right to sélect the portion thereof which 
they would elect to hold, and that another locator had no right to en- 
ter upon that portion of the claim in which they were working, and 
which was the valuable portion thereof, and oust them from possession 
by making a location thereon. The défendants in error were given 
no notice th^t the width of their claim was excessive, or that any 
part of their location was void, and they were given no opportunity 
to draw in their Hnes so as to comply with the local mining régula- 
tions. The policy of the mining laws of the United States does not 
permit a locator to thrust out of the possession of his discovery and 
the pay streak of his claim one who has located a placer claim in at- 
tempted compliance with the mining rules and laws, and who is 
actually engaged in mining upon that portion of his claim. A case 
directly décisive of the question in Haws v. Victoria Copper Mining 
Co., 160 U. S. 303, 16 Sup. Ct. 282, 40 h. Ed. 436. In that case the 
Victoria Mining Company was in possession of and was engaged in 
working certain mining claims. One of its employés, dscovering what 
he conceived to be fatal defects in the location notices of the claims, 
conceived the secret intention of taking possession of the property for 
his own benefit, secured the assistance of another, and made locations 
on the ground then occupied by his employer, set stakes and posted 
notices, and in the nighttime ousted the mining company from its pos- 
session. The court held that such an intruder and trespasser could not 
make his wrongdoing successful by asserting a flaw in the title of him 
against whom the wrong had been committed. In Eilers v. Boatman 
and Others, iii U. S. 357, 4 Sup. Ct. 432, 28 L,. Ed. 454, the Suprême 
Court, afifirming the décision of the territorial court of ,Utah in Eilers 
V. Boatman, 3 Utah, 167, 2 Pac. 66, held that one cannot locate ground 
on which another is in the actual possession under claim and color of 
right, because such ground is not vacant and unoccupied. In Ather- 
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ton V. Fowler, 96 U. S. 515, 24 L. Ed. 732, the court held that no right 
of pre-emption can be established by settlement and improvement on 
public lands where the claimant has obtained possession by breaking 
into the inclosure of one who had already settled upon, improved, and 
inclosed the same land. 

The plaintiffs in error rely upon the case of Richmond Mining Co. 
V. Rose, 114 U. S. 576, 5 Sup. Ct. 1055, 29 L. Ed. 273. In that case 
the plaintififs, three in number, had located a Iode mining claim 800 feet 
in length along the ledge, whereas they were entitled under the local 
mining rules and the statute to 200 feet each. The court said : 

"We can see no reason, în justice or In the nature of the transaction, why 
the excess may net be rejeeted, and the claim be held good for the remainder, 
unless It interfères with rights previously acquired. It appears by the facts 
found that 140 feet of the east end of the plaintiffs' location is lost to them 
by the superior right of the Tip Top claim, leaving only 60 feet of excess; and 
this, if it -were necessary, mjght be excluded by the government at the other 
or western end of the claim when it cornes to issue the patent, which -would 
leave plaintiffs only the 600 feet in one body, in regular form. This also 
would interfère with no prior rights, and wouid give plaintiffs the benefit of 
their claim to the extent of 200 feet for each locator." 

It is claimed that the sentence, "unless it interfères with rights pre- 
viously acquired," indicates that in the opinion of the court the ex- 
cess might be eut ofï from the claim, and the locations be held good for 
the remainder, provided that at the time when it was done no one else 
had asserted a right to any portion thereof. But we do not so under- 
stand the language of the court. "Rights previously acquired," so re- 
ferred to, evidently mean rights acquired -prior to the time when the 
rights of the plaintififs were initiated. The court conceded that from 
one end of their claim 160 feet was taken ofï by the rights previously 
acquired by the Tip Top claim, the location of which was made prior to 
the location of the plaintifïs, and proceeded to say that the 60 feet 
of excess might, when patent issued, be taken ofï at the other end, and 
that the claim would be held good for the remaining 600 feet, unless 
it interfered with rights previously acquired ; that is to say, rights by 
previous location, such as the rights of the owners of the Tip Top 
claim. 

Error is assigned to the rulings of the court in permitting the de- 
fendants in error to introduce évidence of local mining rules and régu- 
lations without first showing the proper organization of a mining 
district, and in permitting Magnus Kjelsberg to answer the question, 
"Who was the recorder of the district on June 5, 1899?" and in per- 
mitting the défendant in error to introduce in évidence the record no- 
tice of location of Thorulf Kjelsberg. In the view we take of the case, 
ail thèse questions become immaterial. At the tirhe of the Thorulf 
Kjelsberg location the land was unsurveyed, and Congress had not 
undertaken to require a record of mining locations or to prescribe 
the essentials thereof. The Magnus Kjelsberg location was made 
after the Code of Alaska had gone into efifect. It was made to perfect 
the original location. The only ground upon which the validity of the 
record of this second location is disputed is that no référence is made 
therein to natural objects or monuments sufficient to identify the same. 
The trial court found that Maenus Kjelsberg designated the claim 
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"by placing at thé nqrtheast corner of Bençh Claim No. I, below Snow 
Gulch on Glacier Creek, first tier, a substantiel stâke monument," and 
by placing at each of the other corners, and near the center of each 
end line, good and substantial stakes, so that, as marked upon the 
ground, the boundaries could be readily traced. This is a sufficient 
compliance with the law. It is nqt always possible to connect a loca- 
tion with a natural object. It is sufficiently identified if référence be 
made . to a permanent monument, such as the stake which is described 
in the findings, or to the boundaries of the adjoining daim, Bench 
Claim No. i. Lindley on Mines, § 383; Hammer v. Garfield Mining 
Co., 130 U. S. 291, 9 Sup. Ct. 548, 32 L. Ed. 964. 
The judgment of the District Court is affirmed. 



CrUNNINGHAM V. HOLLBY, MASON, MARKS & CO et al. 
(Circuit Court of Appeals, Ninth Circuit. February 2, 1903.) 

No. 821. 

1, Corporations— Paymbnt for Stock in Phopbrtt— Liabilitt of Stock- 

H0LDBK8, 

Where, on the organization of a corporation by mutual agreement, (ull- 
paid stocl£ was issued to the incorporators in payment for property trans- 
ferred by them to the corporation, one of the incorporators wlio partlci- 
pated in such agreement, and who afterward beeame a creditor of the 
corporation, eannot assert Its invalldity for the purpose of holding the 
other stockholders liable for unpaid subscriptions, on the ground that the 
property was not in fact équal In value to the par vaîae of the stock. 

2. Same— Action Asainbt Stockholders— Evidence. 

In such an action by the creditor agalnst the other stocliholders, where 
the agreement under whlch the stocls was issued was pleaded as a dé- 
fense, paroi évidence was adinisslble to prove the same, as was also a 
certificate of the stock issued to one of the défendants to show that by 
its tenus it was full pald. 

In Error to the Circuit Court of the United States for the Eastern 
Division ôf the District of Washington. 

The plaintifC in error brings thls wrlt to review the judgment of the Cir- 
cuit Court in an action which bebrought agalnst the défendants in error as 
stockholders of the Spokane Hydraullc Mining Company, a corporation, t» 
recover upon the unpaid balance of their subscription to the capital stock of 
said corporation the amount of a certain Judgment which he had recovered 
against the corporation. The complaint alleged, in substance, that the cap- 
ital stock of the corporation was fSOO.OOO, conslsting of 5,000 shares, of the 
par value of $100 each, and that the défendants In error were the holder» 
thereof ; that the corporation beeame indebted to the plalntiff In error in the 
sum of ?6;688.55 ."on divers accoitots incurred" during the tlme at which the 
défendants in error were subscrlbers to and owners of sald capital stock; 
that an action was brought in the superior court of Spokane county, Wash., 
against the corporation, on sald indebtedness, and on March 16, 1899, judg- 
ment was duly rendered in favor of the plaintifC In error for the sum of $8,- 
819.05. The défense of the défendants in error was, In substance, that the 
corporation lîyas organlzed for the sole , purpose of developing certain placer 
mines and watër rights, and that at thè time of its organization It was agreed 
by and between ail the persons Interested thereln that the amount of tho 
capital stock shtfuld conslst of the àggregate value of sald clalms and water 
rights, together with $70,000 to be paid by the stockholders of the corporation,^ 
and that the transfer to the corporation of said clalms and water rights and 
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the payment of sald $70,000 to the corporation should amount to and be taken 
for payment of the par value of the total capital stock of said corporation, 
and that the shares thereof should issue to the stockholders as fully paid up 
and nonassessable; that it was honestly and in good faith agreed that the 
said property, together wlth the said sum of $70,000, was of the fair value of 
$500,000, and a fair priée and compensation for the said capital stock, and 
that the défendants in error in good faith believed that the expenditure of 
said cash upon and for the beneiit of the property so conveyed would make 
the latter of the actual cash value of the nominal stock; that the plaintiff in 
error was a party to said agreement; that he was Interested in and owned 
part of the property so conveyed to the corporation, and particlpated in the 
organizatlon and incorporation of the company, and knew of said agreement, 
and knew that the stock was issued as fully paid up and nonassessable. 
Upon the issues so tendered the jury found for the défendants in error, and 
a judgment was thereupon rendered. 

W. B. Heyburn and E. M. Heyburn, for plaintiff in error. 
Stephens & Bunn, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned as error that the court overruled the demurrer to 
the answer. It is contended that the facts set up in the answer con- 
cerning the understanding between the stockholders, whereby it was 
agreed that the placer claims and water rights, together with the sum 
of $70,000, should be taken as and for the full payment of the capital 
stock of the corporation, constitute no défense as against a créditer 
of the corporation, unless it is also averred that the property so trans- 
ferred was at the time of the transfer thereof of the full actual value 
of the sum for which it was taken. It is alleged in the answer, how- 
ever, that the plaintifif in error was a party to the agreement by which 
the property and money so subscribed were taken and accepted in 
full payment of ail the capital stock, and the shares were issued as paid 
up and nonassessable. A party to such an agreement cannot, as 
against other stockholders with whom he agreed and contracted, as- 
sert the invalidity of the transaction. There is in Washington no 
statutory prohibition against the payment of stock subscriptions by 
the transfer of property to the corporation in the place of cash. 
Turner v. Bailey, 12 Wash. 634, 42 Pac. 115; Kroenert v. Johnston, 
19 Wash. 96, 52 Pac. 605. When stock is so paid for and property 
is so taken in payment, it is the gênerai rule that the transaction can- 
not be impeached, even at the suit of a créditer of the corporation, 
except for fraud, "Where full-paid stock is issued for property re- 
ceived, there must be actual fraud in the transaction to enable cred- 
itors of the corporation to call the stockholders to account." Coit v. 
Gold Amalgamating Ce, 119 U. S. 343, 345, 7 Sup. Ct. 231, 30 L. 
Ed. 420; Phelan v. Hazard, 5 Dill. 45, Fed. Cas. No. 11,068. And 
this is especially true where the creditor has dealt with the corpora- 
tion with full knowledge of the transaction whereby the shares were 
paid for or was a party thereto. Fort Madison Bank v. Alden, 129 
U. S. 372, 9 Sup. Ct. 332, 32 L. Ed. 725; Adamant Manufacturing 
Co. V. Wallace, et al., 16 Wash. 614, 48 Pac. 415; First National 
Bank v. Gustin, etc., Mining Co., 42 Minn. 327, 44 N. W. 198, 6 L. 
121 F.— 46 
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R. A. 6>6, i8 Am. St. Rep. 510; Walburn v. Cheriault,,43 Kan. 352, 
23 Pac. 657; WhitehîU v. Jacobs, 75 Wis. 474, 44 N. W. '630. 

The foregoing discussion is applicable to the rulings of the court 
on the admission of évidence which are assigned as error. It is con- 
tended that the court erred in admitting in évidence a certificate of 
stock isètied to one of the défendants in erfor for the purpose of 
showing that it was issued as paid up and nonassessable, and in ad- 
mitting the oral testimony of défendants as to the terms and condi- 
tions of the agreement 'Which was pléaded in the answer. We find 
no errbr in any of thesë "rulings. The testimony of the défendants in 
error, which is contairied in the bill of exceptions, showed that the 
corporation was organized by one Jesse Coulter, and that the placer 
claims and water rights stood in his name ; that the agreement as to 
the payment for the capital stock was substantially as it was set forth 
in the answer; that Coulter was to transfer to the corporation the 
claims and wàter rights, and was to receive in lieu thereof stock in 
the corporation, and the other stockholders were to pay the sum of 
$70,000, which was to be used in improving said property and develop- 
ing the same, and that the transfer of the claims and water rights 
and the payment of the money was to be taken as fuU payment of ail 
the capital stock. The plaintifï in error in his testimony admitted 
that he was a partner with Coulter in one of the mining claiins; that 
he was entitled to receive stock for that interest so conveyed to the 
Company through Coulter; that Coulter had authbrity to make any 
agreement he chose with the stockholders in regard to the stock being 
fully paid up; that, after the organization was completed, Coulter 
told him ail about it; and> that he fully ratified ail that Coulter did. 
There was no witness in the case who attempted to contradict the 
évidence that the agreement was made substantially as set forth in 
the answer. Coulter himself, although called as a witness for the 
plaintiff in error, was nôt iilterrogated as to that agreement or the 
terms thereof. Such being the state of the pleadings and the évidence, 
there was no error in the ruling of the Circuit Court in admitting 
the certificate of stock in évidence, or in admitting any of the other 
testimony referred to in the assignmentsof error. 

Error is assigned to certain instructions which the court refused 
to give tô the jury, one of which was that a stockholder in a corpo- 
ration, who has not paid for his stock, is not relievêd of liability to 
creditors of the corporation because of any "secret understanding or 
agreement between the stockholders and the corporation that his 
stock shall be considered as fully paid when there is nothing in the 
records of the corporation that would take it out of the regular rule 
as to liability." The answer to this contention is that there was ho 
"secret" understanding unknown to the créditer even suggested by 
the évidence in the case, noP was the understanding one that did not 
appear in the "records" of the corporation. The plaintifï in error 
was bound by the knowledge which his trustée and partner, Coulter, 
possessed, and the records ■ of the corporation showed that ail the 
stock was issued as fully paid up. Nor did the court err in refusing 
to instrttct the jury that the stock lëdger of the corporation is évi- 
dence of ownership of stock by the stockholder. There was no issue 
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to whîch such an instruction was applicable. The défendants in error 
in their answer had admitted that they were stockholders. 

It is assigned as error that the court refused to instruct the jury 
that if they believed from the évidence that the corporation acquired 
ail of its property from Coulter, and that the considération paid him 
was 1,500 shares of the capital stock, it cannot be held that any other 
portion of the capital stock of the corporation was rendered fully 
paid up by reason of the purchase of said property in considération 
of the capital stock of the corporation. This instruction would hâve 
taken from the ; •■■• the right to find, according to the évidence, that 
the défense set u^i m the answer was true as pleaded. There was no 
error in refusing it, nor was there error in refusing to instruct the 
jury to find for the plaintifï in error. 

Error is assigned to several of the instructions which were given to 
the jury. Most of the points so raised hâve already been considered 
with the demurrer to the answer. It is contended that the instruc- 
tions permitted the jury to find that the stock was fully paid up, re- 
gardless of the actual value of the property so transferred at the time 
of the transfer, and that the jury were allowed to find that if the de- 
fendants in error in good faith believed at the time of the incorpora- 
tion that the property so transferred and the expenditure of the $70,000 
so to be paid would, when expended thereon, make the property of 
the Company of the reasonable cash value of the entire capital stock 
of the Company, then the stock was fully paid up thereby. This 
instruction must be taken in connection with the admitted fact that 
the plaintifï in error was a party to the agreement which was made. 
When so considered, and in view of that fact, it is free from error. 

We find no error for which the judgment should be reversed. It is 
accordingly afïirmed. 



In re LYON. 
(Clrcnlt Court of Appeals, Second Circuit. February 25, 1903.) 

No. 60. 

1. Bankktjptcy—Creditor— Préférence to Indorser of Check. 

A créditer holding a check given by hls debtor, who transfers the same 
to a bank by Indorsement, remains a créditer, withln the meaning of the 
bankruptcy act, and the payment of the check to the bank after the 
debtor's Insolvency, and wlthin four montbs prior to his bankruptcy, con- 
stitutes a preferential transfer of property to the indorser, nnder section 
60a, c. 541, Act July 1, 1898, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]. 

8. Same — Préférences — Indepbndekt Dbbts. 

At the time a bankrupt became insolvent he owed a ereditor a balance 
of account accruing prlor to November, for which he had given a post 
dated check, and also an account accruing In December. Held, that the 
payment of the check thereafter constituted a préférence, which affected 
the entire indebtedness, and not the payment of an indépendant debt, and 
that It must be surrendered to entitle the créditer to prove hls account. 

Pétition to Review an Order of the District Court of the United 
States for the Southern District of New York. 
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This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York (114 Fed. 3.2'J.\ expunging the 
claim of pétitioning créditors, unless they shall surrender the sum 
of $210.15, alleged to hâve been paid to them by the bankrupt when 
insolvent. 

Stillman F. Kneeland, for petitioner. 
Perry I. Trafïord, for respondent. 

Before WAL.LACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. This case, although it involves the 
question of preferential transfers of property, présents questions totally 
différent from those discussed in Re Sagor, decided at this session, 
121 Fed. 658. The relevant sections of the bankrupt act are: 

"Sec. 57g, e. 541, Act July 1, 1898, 30 Stat. 560 [U. S. Comp. St. 1901, p. 
3443]. The claims of creditors who hâve received préférences shall not be 
allowed unless such creditors shall surrender their préférences." 

"Sec. 60a, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]. A person shall be 
deemed to hâve glven a préférence if, being insolvent, he has procured or 
suffered a judgment to be entered against himself in favor of any person, or 
made a transfer of any of bis property, and the effect of the enforcement of 
such judgment or transfer will be to enable any one of his creditors to obtain 
a greater percentage of bis debt than any other of such creditors of the 
same class." 

The facts are as follows: Batten & Co. were newspaper agents, 
who were in the habit of rendering monthly statements to the bank- 
rupt, the work charged for each month being payable at the end of 
that month or the iirst of the following. On November 6, 1899, there 
was found to be due for advertising done for said bankrupt the sum of 
$1,888.61. The debtor thereupon gave to the créditer his check dated 
November 6th for $202,25, and on that day and subsequently several 
other post dated checks for similar amounts. Payment of thèse 
checks as they came due reduced the amount of tliis indebtedness by 
the end of December to $630.47. During December additional obli- 
gations to Batten & Co. were incurred for advertising, aggregating- 
$546.02, and it is for this latter sum that claim has been filed. On 
January 2, 1900, the unpaid balance of $630.47 for advertising prior 
to November was provided for by delivering to the creditors three 
checks of the debtor, dated January 2d, January 8th, and January 20th 
respectively. It is this last check only which is the subject of contro- 
versy; the earlier ones were paid on or about their respective dates, 
but during the entire period the debtor was solvent. The final 
check was drawn to the order of Batten & Co. on the Astor Place 
Bank, where Lyon had an account, was post dated January 20, 1900, 
and called for $210.15. Batten & Co. held it till January 20th, and, 
on that day, in the ordinary course of business, duly indorsed and 
transferred the same to the National Shoe & Leather Bank, in which 
the firm had an account. On the following day the check was paid 
through the clearing house by the Astor Place Bank to the Shoe & 
Leather Bank, and the amount thereof charged by the Astor Place 
Bank against the account of the bankrupt. It was found by the 
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référée, and îs not disputed, that Lyon became insolvent on January 
20, 1900, and that the payment of the check was a preferential trans- 
fer of property, under section 60a, 30 Stat. 562 [U. S. Comp. St. 1901, 
p. 3445]. The District Judge held that the efïect of the delivcry of 
the check to the petitioners was to diniinish the assets of the bankrupt 
when insolvent, to the détriment of its other creditors, and was there- 
fore a payment when insolvent, and a payment directly for the benefit 
of the petitioners through the médium of its bank. Evidently the 
words "delivery of the check" should be "payment of the check," for 
dclivery of the check was not made during insolvency. 

The case may be best disposed of by considering the successive 
propositions advanced by the appellants. 

It is contended that upon the transfer of the check to the Shoe & 
Leather Bank the title thereto passed to the bank, and that, therefore, 
the bank became the sole creditor of the maker for the amount. No 
doubt the title did thus pass ; but it does not foUow that Batten & Co., 
vho became indorsers of the check, ceased to be creditors of the bank- 
rupt, within the terms of the act. Section i, subd. 9, 30 Stat. 544 
[U. S. Comp. St. 1901, p. 3419], provides that the word "creditor" 
shall include any one who owns a demand or claim provable in bank- 
ruptcy. Section 571, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443], 
provides for proof of claim by persons situated as indorsers are. The 
indorsers being solvent, it was immaterial to the bank whether Lyon's 
check was paid or not; payment of it was wholly for the benefit of 
Batten & Co. This whole question has been discussed exhaustively 
by the Circuit Court of Appeals, Eighth Circuit, in Swarts v. Siegel, 
117 Fed. 13, reversing décision of the District Court in 114 Fed. looi, 
and also décision of the District Court in Re Siegel-Hillman Dry 
Goods Co., 7 Am. Bankr. R. 351, m Fed. 980, and we concur in the 
opinion therein expressed, that "an indorser, an accommodation 
maker, or a surety on the obligation of a bankrupt, is a creditor, under 
the act of 1898, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], and a 
payment on such an obligation by the principal debtor while insolvent 
to the innocent holder of the contract, within four months before the 
filing of the pétition for adjudication in bankruptcy, will constitute 
a préférence which will debar the indorser, accommodation maker, 
or surety from the allowance of any claim in his favor against the 
estate of the bankrupt, unless the amount is first returned to that 
estate." 

Appellant further contends that the payment of the former inde- 
pendent claim for ante November Bills was not a préférence on the 
separate claim filed against the estate for the December bills. Réf- 
érence is had to The Abraham Steers Lumber Co. (D. C.) iio Fed. 
738 (Judge Thomas), afïirmed by this court 112 Fed. 406, 50 C. C. A. 
310. In that case one Sizer on December 23, 1899, sold to the bank- 
rupt merchandise of the value of $232.46, for which he received 

Jan. 24, 1900, cash $ 29 aS 

,Tan. 24, 1300, notP, payable and paid April 23 200 00 

Jan. 31, 1900, cash , ., 2 78 

$232 46 
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At subséquent dates Sizer' sold the bankrupt merchandise, as fol- 
lows: 

March 10 $357 80 

Aug. 16 20 G2 



$378 42 



Judge Thomas held that if the note could be regarded as a payment 
at the date of its delivery, January 24th, the $232.46 need net be re- 
turned as a condition of proving debts arising on and after March 
loth, for in such case the payments ending January 3ist could hâve 
no relation to the subséquent account, since before the indebtedness of 
March loth accrued the relation of debtor and creditor would hâve 
ceased. This court concurred, holding that "payment, notwithstand- 
ing it was a préférence, being iipon a distinct and independent debt 
from that which is soûght to be proved, need not be surrendered by 
the créditer." Judge Thomas, however, further held that in the case 
before him it would be error to apply "the note as a payment at the 
time that it was delivered ; for it was" no a payment, even if it may be 
deemed to hâve extended the time of payment of the account. * * * 
After the giving bf the note and before its maturity (April 23d) and 
payment, to wit, on March loth, the bankrupt bought goods amount- 
ing to $357.80, so that at such date the bankrupt owed Sizer the note 
representing an account for goods sold and the additional sum of 
$357.80. While the paymeni was distinctly on the note, and for the 
purpose of éxtinguishing it, yet it was a partial payment of a portion 
of the wholé amount of the indebtedness bwing from the bankrupt 
to the creditor " This cotirt afïirmed the District Judge, and ex- 
pressed fuU concurrence in his views. In the case at bar the mère 
giving of the post-dated checks was not payment, certainly not such a 
payment of money as would constitute a transfer of property, within 
the language of section 60a, 30 Stat. 562 [U. S. Comp. St. 1901, p. 
3445] . The transfer of property took place when funds of the estate 
were actuàlly turned over tp the holder of the check. At that time 
Lyon, being then insolvent, owed Batten & Co. $210.15 °^ account of 
ante November advertising, and $546.02 for December advertising. 
Under the rule approved in the Abraham Steers Case, the payment of 
the $210.15 must be considered not as the extinguishment of a wholly 
independent debt, but as a partial payment of the whole amount due. 

The decree of the District Court is affirmed. 



OLSEN V. COOK INLBT OOAL FIBLDS CO. 
(Circuit Court of Appeals, Ninth Circuit. March 3, 1903.) 
No. 861. 
SekVant's Personal Injurt— Conteibctort Négligence— Question von 

.TUlîY. 

Evidence in an action by a trainman for injuries from tlie deraillng 
of a train exâinined, and Tteld to require tlie submission of tlie question 
of contributory négligence in riding between tlie engine and fix'st car to 
the jury. 
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8. Same— Considération of Acttjai, Etent. 

It is error to measure and détermine the question of contributory négli- 
gence solely by wliat actually happened. 

In Error to the District Court of the United States for the District 
of Alaska, Division No. i. 

W. E. Crews, T. R. Lyons, and Lorenzo S. B. Sawyer, for plaintiff 
in error. 

Oscar Foote, R. W. Jennings, and Chickering & Gregory, for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action for damages for personal 
injuries sustained by the plaintifif in error, who was plaintiff in the 
court below, while working for the défendant to the action on a 
railroad it was constructing from a point in Alaska, called "Homer," 
to its coal mines, distant about seven miles. The road was being 
built to carry coal from the mines to the océan. The motive power 
was a lo-ton engine, which, together with two fîat cars, constituted 
the train on which the plaintifï was riding at the tinie he was injured. 
The plaintifï, with other employés, was sent to Homer by the de- 
fendant Company with its master mechanic, one Starkey, for the pur- 
pose of constructing the road, and at the time of the accident had 
iDcen so engaged about two months. For the first three days he 
helped Starkey set up the engine, ann was then put to work with 
the grading crew. The character and condition of the road at the 
time of the accident, so far as then constructed, are indicated by 
this extract from Starkey's testimony: 

"Q. State to the jury the character of the rails that were used on that 
roadbed— the kind, and character, and condition. A. We had ail sorts of 
rails. Had thirty-pound rails, and thirty-flve-pound, and some forty-pound. 
The forty-pound rails were thrown ont— there was about seven or eight of 
them— and left at the spit at Homer. They got the road bullt about two and 
a half miles, and run out of rails, and, to get it along a little further, wait- 
ing for a boat to bring some more, they straightened thèse forty-pound rails 
out, and laid them down temporarily on every other tie or two, with the 
intention of taking np those rails as soon as the boat came In; and, instead 
of taking them up, when they recel ved the others, they were left there. Q. 
State whether or not you ever notified the offlcers of the corporation of the 
condition of those rails. A, We talked it over, yes, sir; and every time we 
would pass over them— Mr. Eay (who was the président and gênerai manager 
of the road), or any of them — they would make the remark that it was a 
bad pièce of road, and it ought to be fixed. Q. State the character of the 
rails as to being new or secondhand rails. A. The first three miles of road 
was secondhand rails, and the rest of them was new ones. Q. State where 
this accident occurred, with relation to that road, as to the point you speak 
of. A. Occurred about two and a half miles from Homer. Q. There where 
the defective rails were? A. Yes, sir. They were only half tied — every other 
one. Q. l'il ask you to state the kind and character of the cars— whether 
box or flat cars, or what. A. The trucks were shipped from Seattle, and the 
bodies of the cars were made up there— put together. Q. What were they, 
new or old trucks? A. Generally old trucks. Q. Secondhand, were they? 
A. Trucks that they uçed to use In Seattle on the old horse-car Unes. Q. 
State what condition they were in as to the flanges. A. They were in bad 
shape; yes, sir. Q. Mr. Starkey, you hâve stated the platforms were vtp 
there. Were there any springs under them? A. They had one or two cars 
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wlth spriiigs and one or two or three -wlthout. Q. Was there any stanijard» 
on the sides'Of the cars, sticking up from the aides to keep the rails from fall- 
ing out? A. No, sir." 

There was évidence, without confl'ot, to the effect that prior to the 
accident the train had jumped the uack many times; one of the wit- 
nesseç saying as many as 50 times. When the accident occurred, 
the then rear car was fastened to the engine by a bar, called a "draw" 
or "Johnson" bar, described by Starkey as a "thirty-pound rail flat- 
tened at each end, with a hole in each end." During the morning of 
the day of the accident the plaintifï was sent from the grading crew 
to help load and unload some rails. Starkey was the engineer of 
the locomotive, and had charge of the train. After loading, the 
rails were taken up about five miles to the end of the track and un- 
loaded, after which the train was run back, and, after backing for 
about two miles, and while going about six miles an hour, the cars 
jumped the track. One toppled- over on its side ; the other swung 
around, breaking the Johnson bar, which caught and broke the leg 
of the plaintifï, who was sitting on the engine, and between it and 
the first car. 

Upon the conclusion of the évidence the court below, on motion 
of the défendant, directed the jury to return a verdict for the défend- 
ant, which was accordingly donc; the court being of the opinion 
that, notwithstanding the évidence tended to show, and, in the ex- 
pressed opinion of the court, did in fact show, négligence on the part 
of the défendant, it also showed that the plaintifï was guilty of con- 
tributory négligence in sitting where he did, and therefore that he 
could not recover. Starkey testified that he was in charge of the 
construction of the road, and of the train in question, that no orders 
of any character or from any source were given as to where on the 
train the employés or others should ride, and that "they could ride 
anywhere ; they could get on." Starkey further testified that "the 
only safe place to ride on the train would hâve been in the cab of 
the locomotive," but thât it was not possible for the plaintifï to 
hâve ridden in the cab on the occasion in question because "the 
seats were ail fuU." He further testified, in answér to the question 
whether the plaintifï's position on the train was "ordinarily safe or 
unsafe," and whether it "increased the hazard," that "the way the 
equipments were and the cars were handled, why that was as safe 
as any place on the train. In fact, if he was sitting on the side of 
the car next to where the brakeman was, and the car turned over, 
why I don't know what would hâve happened." The plaintifï also 
testified that the position he took waà as safe as a:ny place on the 
train, except on the inside of the cab, where he could not go, be- 
cause it was full. 

In view of the condition of the road, the character of the train, the 
method of its opération, and the testimoriy mentioned, the question 
of contributory négligence was, in our opinion, plainly one for the 
jury. The error into which the learned judge of the court below fell 
may be seen from this excerpt from his views, expressed in ruling 
upon the motion : 
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"Now, in this case we flnd a man rlding between the engine and the two 
«ars, as the engine was backing with tbe cars toward Homer; and the wltness 
Starkey says that was as safe a place, and Olsen (plaintiff) also states it was 
as safe a place, as anywhere on that train. That cannot be true. Why? Be- 
cause what oecurred in this instance proves that it cannot be true. Had 
this man been on the cars — One of them turned up on one side so the wheels 
were in the air, to be sure, but, if he had been sltting on this car, he siiaply 
would hâve been thrown ofC. If the train were going but six miles an hour, 
he would in ail probabllity not hâve been injured. The only danger was in 
the car turning over on Mm, and even that might not hâve been fatal. But 
in the view of this évidence, can any reasonable man say that a man would 
not hâve been safer on those flat cars in most any position than between 
the cars and the engine? Counsel urges that this man was not located at 
the front end of the cars, the real place of danger. That is true. But under 
the testimony hère, and the showing made, was it not safer, even on the 
front end of the cars, than between the cars anywhere?" 

From this it will be seen that the court measured and determined 
the question of contributory neghgence by what actually happened, 

For the error committed in the respect indicated, the judgment 
must be reversed, and the cause reinanded for a new trial. It is so 
ordered. 



XJNITED STATES v. AUSTIN, NICHOLS & 00. SÂME v. LEGGETT et 
al. SAME V. SCHERING & GLATZ. SAME v. BOGLE & SCOTT. 

(Circuit Court of Appeals, Second Circuit February 25, 1903.) 

Nos. 157-160. 

1. CUSTOMS DUTIBS— PlLliED GlASS BoTTI^ES. 

Glass bottles filled with merchandise at ad valorem rates, holding not 
uiore than a pint, are not subject to duty under Tariff Act 1894, par. 
88 (Act Aug. 27, 1894, c. 349, 28 Stat 513), as vials holding not more 
than a pint and not less than a quarter of a pint, or as "ail other glass- 
ware." 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Henry L. Burnett, U. S. Atty., and Charles Duane Baker, Asst. 
U. S. Atty. 

Albert Comstock and Everett Brown, for appellees. 
Before WALLACE and COXE, Circuit Judges. 

COXE, Circuit Judge. When thèse appeals were fîrst presented to 
this court the only question argued was whether bottles holding not 
more than one pint, and imported filled with merchandise at ad 
valorem rates, are dutiable as part of the value of their contents under 
section 19 of the customs administrative act of June 10, 1890, 26 
Stat. 139 [U. S. Comp. St. 1901, p. 1924]. The question was certified 
to the Suprême Court in the foUowing words : 

"Should the value of the bottles filled with ad valorem goods be added to 
the dutiable value of their contents, under section 19 of the customs admin- 
istrative act of 1880, to make up the dutiable value of the imported merchan- 

ilise?" 

The question was answered by the Suprême Court in the négative. 
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United States V. Nichols, i86 U. S. 298, 22 Sup. Ct. 918, 46 L. Ed. 
1173. 

The âppeals are now jpresented updn à single proposition not here- 
tofore brouglit ito the attention of thié court, namely, thaf the bbttles 
in question should hâve been assessed under paragraph 88 of the 
tariff act of 1894 (Act Aug. 27, 1894, c. 349), as bottles holding not 
more than one pint irrespective of the nature of their contents. 

Paragraph 88 is as follows: 

"Green and colored, molded or pressed, and flint and lime glass bottles 
holding more than one pint, and demljohns and carboys, covered or un- 
covered, whether fllled or unfilled and whether their contents be dutlable or 
free, and other molded or pressed green ànd colored and flint or lime bottle 
glassware, not speclally provlded for in this act, three-fourths of one cent per 
pound; and vials, holding not more than one pint and not less than one- 
quarter of a pint, one and one-eighth cents per pound; if holding less than ont- 
fourth of a pint, forty cents per gross; ail other plain green and colored, 
molded or pressed, and flint lime and glassware, forty per centum ad val- 
orem." 28 Stat B08, 513. 

The Suprême Court say: 

"It will be observed that by paragraph 88 a duty was imposed upou bottles 
holding more than one pint whether fllled or unfilled, but upon vials holding 
less than one pint there was, probably, by mistake, no provision that they 
should pay duty if fllled." 

In Other words, the court decided that the paragraph did not im- 
pose a duty upon bottles holding not more than one pint if the bot- 
tles were filled when imported. That the bottles in controversy are 
directly within this décision is admitted. Counsel hâve stipulated 
in writing that "the bottles in question hold not more than one pint 
and were imported filled with merchandise which was liable to ad 
valorem duties, and were assessed for duty at the respective ad 
valorem rates applicable to their contents as a part of the value of 
the same." 

The présent position of the appellant is not made entirely clear from 
the briefs subinitted, but we assume it' to be that the bottles in ques- 
tion are dutiable under the provision of paragraph 88 for a duty of 
iVs cents per pOUnd upon "vials holding not more than one pint and 
not less than one quarter of a pint." 

The further suggestion is made that the last clause of paragraph 
88, providing for an ad valorem duty of 40 per centum, is applicable. 
It is true that a vial is a small glass bottle, and, if the subdivision 
quoted had contained the words "filled or unfilled," found in the pre- 
ceding clause, there would probably.be little difïiculty in applying it 
to the merchandise in controversy, there being no évidence of com- 
mercial désignation as in the Grâce Case, infra. The difficulty with 
this contention is that it leaves out of view the décision of the 
Suprême Court which construes the clause quoted precisely as if 
the words "when not filled" were added thereto. So that paragraph 
88, after specifically , enumerating vials holding a pint or less, pro- 
vides no duty upon such vials when filled. 

It is possible that the spécifie question certified to the Suprême 
Court might hâve been answered without construing paragraph 88, 
but the décision cannot be regarded as obiter in this respect, especially 
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when it appears that a contrary construction was pressed upon the 
attention of the court by the Attorney General. But in any view we 
fail to see how a construction which difïers from that adopted by the 
Suprême Court can be maintained. The same interprétation was 
adopted by this court and by the Circuit Court in a number of cases. 
U. S. V. Ross, ss C. C. A. 361, 91 Fed. 108; Merck v. U. S. (C. C; 
99 Fed. 432 ; Smith v. U. S. (C. C.) 91 Fed. 757. See, aiso, Grâce v. 
Collector, 24 C. C. A. 606, 79 Fed. 315, decided by the Circuit 
Court of Appeals for the Ninth Circuit. 

That the concluding clause of paragraph 88 is inapplicable seems 
obvions ; "vials holding not more than a pint" having been previous- 
ly enumerated are certainly not covered by a provision for "ail other 
plain, green * * * and lime glassware." If pint vials could, upon 
this proof, be difïerentiated from pint bottles there might be some 
reason for the contention that the "catch-ail" clause at the end of 
the paragraph is brought into opération. But the appellant contends 
that the merchandise in question is aptly described by the word "vial" 
and that "the duty is fixed in unmistakable terms upon such vials." 
There is no dispute as to this proposition ; both parties agrée regard- 
ing it. 

We hâve, then, a provision fîrst, for bottles holding more than a 
pint ; second, for bottles holding not more than a pint or less than 
a quarter of a pint ; third, for bottles holding less than a quarter of 
a pint ; and, fourth, for ail other glassware. 

The appellant's contention seems to be that although a vial when 
filled is not dutiable under the preceding subdivisions of the para- 
graph it is dutiable as "other glassware" under the concluding sub- 
division. In other words, the identical bottle if empty pays iVs cents 
per pound and if filled it pays 40 per centum ad valorem. It seems 
plain that, for tarifï purposes, a glass vial or bottle does not lose its 
identity because it happens to be filled ; certainly it does not, because 
of its contents, become another article of glassware. 

There has been a complète change of front on the part of the ap- 
pellant since the case was hère before. It was then conceded by ail 
that paragraph 88 of the act of 1894 was not involved in the contro- 
versy. The brief for the appellant then submitted contains the fol- 
lowing words in italics : 

"T/ie bottles involved in thèse appeals and which hold not more than a pint 
are not subject to duty as bottles by the act of 1894." 

It was only after the Suprême Court decided that the administra-, 
tive act was also inapplicable that the ingenious théories alluded to 
above were advanced, It is by no means certain that the latest con- 
tentions of the appellant are fairly presented by the présent records. 
It is, however, unnecessary to pass upon this question as we are of 
the opinion that the bottles in controversy were not dutiable under 
paragraph 88 of the act of 1894. 

The judgments are afïirmed. 
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BLACK V. TEAVBLLBRS' INS. C». 

(Circuit Court of Appeals, Third Circuit. Aprll 10, 1903.) 

î. Life Insurance— Bodilt ÏNFibmity— Warkantt. 

A bodily Infirmity Is something that materially Impairs tlie bodily 
powers, and to constitute a breacli of a warranty agalnst tlie existence 
of it tliere must be something tliat amounts to an aetual inroad on the 
physleal health or condition. 

2. Same— When Question for thk Joby. 

It was warranted by the Insured that he had uever had any bodiiy 
or mental infirmity; but it was shown that while a soldier in the Civil 
War he had received a gunshot wound in the bacls of the head, by whicli 
the external tabie of the siiull was fraetured, a pièce about half an inch 
square taken ont, and a sllght dépression of the inner table produced, 
on the strength of which he had received a pension from the government, 
which had been afterwards increased on account of alleged resulting 
vertige and impaired vision. Aside from the pension record, howevei-, 
there was nothing to show that the wound had afCected his gênerai 
health, which, aceording to other évidence, was uniformly good. Held, 
that It was error to direct a verdict in favor of the défendant; the case 
being for the Jury under ail the évidence. 

3. Bamb — Evidence — Réception dp Pension. 

The mère réception of a pensiop by the insured did not establish that 
he was affected wlth a bodily infirmity, but only that he had so repre- 
sented to the gênerai government. It was évidence on , the subject, but 
not conclusive, regardless of the other proof . 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

A. T. Black and W. K. Jennings, for plaintifï in error. 
John A. Murphy, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. In the application on which the 
policy in suit is based, dated September 26, 1896, the décèdent repre- 
sented and warranted that he had never had "any bodily or mental 
infirmity." It was proved, however, at the trial that while a soldier 
in the Civil War he received a gunshot wound in the back of the 
head, by which the external table of the skull was fraetured, a 
pièce about half an inch square taken out, and a slight dépression 
of the inner table produced. On the strength of this, in December, 
1868, he was granted a pension by the United States government of 
$8 a month, which was increased to $12 in July, 1886, and in Decem- 
ber, 1889, to $14 on accOunt of alleged resulting vertigo and im- 
paired vision. Upon this showing the learned trial judge directed 
a verdict in favor of the défendant, holding that the condition pro- 
duced by the wound was a bodily infirmity within the meaning of 
the warranty, and constituted a breach of it. In our judgment, this 
was error, the question being for the jury, and not for the court, 
under the évidence. Aside from the pension record, there was noth- 
ing to show that the wound, which healed over quite speedily, mate- 
If 1. See Insurance, vol. 28, Cent. Dig. § 690. 
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rially affected the gênerai health of the insured, which, according 
to the testimony of several witnesses, was uniformly good. And 
while it is no doiibt true that the injury could not be said to hâve 
been of such a passing or temporary nature as to escape the remem- 
brance of the décèdent, particularly in view of the constant receipt 
of his pension, yet it certainly could not be declared as a matter of 
law to be a bodily infirmity without évidence that it affected to some 
extent his actual physical condition. An infirmity of the body, as 
the term implies, is something that materially impairs the bodily 
powers. In a case where this is clearly made out, it is no doubt the 
duty of the court to take the question from the jury and dispose of it ; 
but ordinarily it is for them to pass upon, and it ought, in our judg- 
ment, to hâve been left to them hère. In Boos v. Mutual Life In- 
surance Company, 64 N. Y. 236, the décèdent declared in his ap- 
plication, which was made a warranty, that he had had no severe 
sickness or disease in the last seven years. The fact was that within 
that period he had been sick with pneumonia for 10 days, and had also 
had a sunstroke on another occasion, which laid him up for 8 or la 
days. There was other évidence, however, to show that during the time 
so covered he was, as a rule, a strong, healthy man, doing severe man- 
ual labor. The company asked for binding instructions, but the court 
submitted it to the jury to say whether thèse were severe sicknesses 
within the meaning of the policy, which should hâve been disclosed 
to the company, and a finding in the plaintiff's favor was sustained. 
In Bancroft v. Home Benefit Association, 120 N. Y. 14, 23 N. E. 
997, 8 L. R. A. 68, to the question in the application, "Hâve you re- 
ceivcLL any wound, hurt, or serious bodily injury?" the insured had 
answered, "No." The proof was that while fencing he had received 
a thrust or blow on the throat from the point of a foil, which pro- 
duced a wound, and caused the raising of some blood, as the resuit 
of which he was confined to his bed for about three days. It was 
held that the words "hurt" or "wound," as used in the application, 
meant an injury causing an impairment of health or strength, or ren- 
dering the person more liable to contract disease, or less able to re- 
sist its effects; and, as no such resuit followed from the injury in 
question, it did not fall within the terms of the policy. So, in Stand- 
ard Insurance Company v. Martin, 133 Ind. 376, 33 N. E. 105, the 
insured warranted that he had never been physically injured, nor had 
any "bodily or mental infirmity." The évidence was that while a 
boy he had received an injury to the left foot, and was afterwards 
seriously injured in the right leg. The jury found, however, that 
both foot and leg became well and strong, and that he had as com- 
plète use of them as ever, and it was held that, according to the 
reasonable interprétation of the application, the décèdent did no more 
than represent that he was free at the time from any serious physical 
injury, and that any which he had previously suffered had disap- 
peared, and left no trace that would render him unfit for accident 
Insurance. In Insurance Company v. Wilkinson, 13 Wall. 222, 20 
L. Ed. 617, one of the questions in the application was whether the 
insured had ever had any serious illness or personal injury, and it 
was shown that 10 years before she had been seriously injured by 
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falling frbm a tree. The jury were instructed that, if the effects were 
temporary, and had entirely passed away, and were not such as to 
impair her health or shorten her life, the failure to disclose the oc- 
currence did not avoid the poHcy; and this was afïîrmed by the Su- 
prême Court. To substantially the same effect are Insurance Com- 
pany V. Trefz, 104 U. S. 197, 26 h. Ed. 708; Bernays v. United 
States Accident Association (C. C.) 45 Fed. 455 ; and Home Insur- 
ance Company v. Gillespie, iio Pa. 84, i Atl. 340. Thèse décisions 
serve to show the position taken by the courts with regard to this 
class of cases, and just how far they are prepared to go. They sus- 
tain the views expressed above that an injury or infirmity, the exist- 
ence of which constitutes a breach of the warranty, must be such as 
amounts to an actual inroad upon the physical health or condition of 
the insured, and that this, as a rule, is a question, for the jury. 

It is said, however, that the insured had obtained a pension from 
the government on the strength of his wound, which had been in- 
creased a few years before because of resulting vertigo and impaired 
vision. But the mère réception of a pension did not establish that 
he was affected with a bodily infirmity, but only that it had been 
so represented by him to the pension department. However far in 
that direction this may hâve gone, it is not conclusive on the ques- 
tion of the existence of a disability regardless of the other proofs. 
New Home Life Association v. Owen, 39 111. App. 413. It is no doubt 
évidence upon the subject which the administrator has to face, and 
it may be difficult to persuade a jury that the décèdent could draw 
the pension which he did and yet be free from any serious bodily ail- 
ment. But even on the most disadvantageous showing it amounts 
to no more than a déclaration or statement by the décèdent, which, 
like any other, it is for the jury to consider and pass upon along with 
the other évidence; nor are we prepared to say that a verdict con- 
trary to it could not be sust'ained. 

The judgment is reversed, and a venire facias de novo awarded. 



WESTERN UNION TELEGBAPH CO. v. CITY OP TOLEDO et aL 

(Circuit Court of Appeals, Sixth Circuit March 11, 1903.) 

No. 1,120. 

t. Tklegraph Company— Call-Box Service— Right to Occupt Strbets— 
Pbkmission of CouNcii.— Necbssitt— Pbbvious Décision— Law op thk 
Case— CoMPLiANCE. 
On appeal from the grantlng of ft prelîminary Injunctlon restralnlng 
• a City from Interferlng with the construction of a district telegraph Sys- 
tem in its streets, the Injunctlon was vacated, and the cause remanded, 
the court holding that the complainant company should hâve made the 
usual application for a perinlt in accordance with the clty's régulations, 
and that it had no rlght to construct Its works in défiance of those re- 
quirements. The company then petitioned subordinate city offlcers for 
a permit, and was informed that they did not hâve authority to Issue 

11 1. RIghts of telegraph and téléphone companles to use of streets, see note 
to Southern Bell Téléphone & Telegraph Co. v. City of Elchmond, 44 C. C. A. 
155. 
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one untll the applicant had first obtalned a permit from the common 
council. Held, that thèse facts falled to constltute a compliance with 
the previous décision. 

2, S AME. 

The détermination of a légal question made upon reversing an order 
granting a preliminary injunctlon, becomes the law of the case. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Henry D. Estabrook (John W. Warrington, of counsel), for appel- 
ant. 

M. R. Brailey and Chas. K. Friedman, for appellees. 

Before LURTON and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. This case was hère before on an ap- 
peal by the city of Toledo from an order granting a preliminary in- 
junction restraining it from interfering with the construction of a 
district telegraph System by the telegraph company, the présent ap- 
pelant, in the streets of the city. The case was fully argued, and a 
décision was hère rendered, reversing the order of the Circuit Court 
upon the ground that it was improvidently made, and remanding 
the cause îor further proceedings. 107 Fed. 10, 46 C. C. A. m, 
52 L. R. A. 730, to which report référence may be made for the 
facts then presented. After the cause was remanded, the Circuit Court 
permitted the telegraph company to file a supplemental and amended 
bill. The only amendment or supplemental matter added which is 
important to be now considered consisted of an allégation that since 
the former appeal the company "petitioned the superintendent of fire- 
alarm telegraph and the city civil engineer to grant to your orator 
permits to lay in its said conduits heretofore built in said city such 
cables as it might deem necessary for the proper conduct and opéra- 
tion of telegraphing, and to connect the wires in said cables with its 
main and varions branch offices throughout the city of Toledo, and 
with its call boxes located in varions business blocks and public build- 
ings in said city, where the owners of such business blocks and the 
superintendents of such public buildings désire to hâve the use and 
advantage of the same ; thus enabling the tenants and occupants of 
such buildings to call up messengers of your orator to come and 
receive their messages to be sent over the Unes of the Western Union 
Telegraph Company; such call-box service to be similar to that 
which is now owned and operated, and which for many years last 
past has been owned and operated, by the Postal Telegraph-Cable 
Company in the City of Toledo"; and that the officiais mentioned 
made the following reply : 

"The wires, cables, flxtures, etc., pertalning to the local messenger call-box 
System, which you Include in your request, were erected under the temporary 
injunction granted by Judge Clarli, which has been dissolved, and his déci- 
sion reversed, were not constructed under the supervision or approval of the 
proper officiais of the City of Toîedo. Furthermore, we hâve not the au- 
thority to issue a permit or grant any rights to any person, company, or 
corporation for any such purpose without the applicant having first obtained 
a permit, license or franchise from the common council of the city of Toledo, 
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As yon are aware, we hâve been espçcîàlly instructed by the common coun- 
cil Dot otherwlse to Issue permits for such a messenger call-box System." 

To this amended and supplemental bill the défendants demurired 
foi' want of equity. The court sustained the demurrer, and, the com- 
plainant net asking to plead further, dismissed the bill. The com- 
plainant then prayed an appeal, which was allowed. 

On the former appeal this court distinctly held, in the opinion de- 
livered by Judge Wanty, as will be seen by référence thereto, that 
"the complainant should hâve made the ustial applications for per- 
mits to string its wires, stating exactly what was required, in ac- 
cordance with the régulations of the city, with which it had been 
accustomed to comply ; and it had no right to construct its works in 
défiance of those requirements." The propriety and the necessity 
for making such applications and obtaining such permits as required 
by the régulations of the city, were pointed out in a previous part 
of the opinion, where it was said : 

"It iB necessary for its flre protection, and a proper knowledge of the ob- 
structions in its streets, and tlie use to wliicli its public pliices are being 
subjected, for the city to lînow, before any construction Is put in, what is 
contemplated, and to hâve the work done under the supervision of its offl- 
eers; and the complainant is no more exempt from such restrictions than 
any other corporation rightf ully oecupylng the streets and alleys of the city." 

We are at a loss to understand why, in the face of that décision, 
the complainant should hâve neglected to applv to the common coun- 
cil, and, instead of doing so, should hâve applied to subordinate ofifi- 
cers of the city, having no authority in the premises, as the com- 
plainant should hâve known, and as it was informed by the ofificers 
to whom the application was made. At ail events, such a proceeding 
furnishes no ground for the conclusion drawn by the bill that the 
city refuses to grant the permit required. There is nothing whatever 
which gives any substantial reason for supposing that the permit will 
not be granted when it is applied for in such form as will enable the 
common council to exercise its proper functions of prescribing the 
manner and supervising the exécution of the work. 

Much argunaent is expended with a view to induce the court to 
modify its former décision. But this ought not to be expected. That 
décision became the law of the case upon ail the questions determined 
thereby ; and, whatever may be our power in tnat regard, considering 
that the former décision was upon an order granting a preliminary 
injunction, it is our duty to adhère to the déterminations there made. 
Otherwise they would' remain continually open. Stoll v. Loving (a 
Case lately decided by this court) 120 Fed. 805. 

Upon the former appeal in the présent case our Judgment revers- 
ing the order of the Circuit Court in the end turned upon the ques- 
tion whether the telegraph company, upon the case stated in the 
bill, was bound to make application to the common council for a per- 
mit before it Could lawfully construct its projected works ; and we 
held that it was so bound. What has since been done by the telegraph 
company in no wise relieves it from that obligation. 

The court below was bound by the former décision of this court, 
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and could not do otherwise, consistently therewith, than to sustain 
the demurrer, as it did. Its decree dismissing the bill is therefore af- 
firmed. The costs in both courts will be paid by the appellant. 



MOORE V. MOOEE. 

(Carcuit Court of Appeals, Ninth Circuit. February 2, 1903.) 

No. 802. 

1. ApPEAL— ASBIGNMKNT OF BEBORS— AbSENCB OP FiLK MaBK. 

Where an assignment of errors found In the record on appeal récites 
that the appellant "présents this assignment of errors, together with hls 
pétition for appeal," and the pétition for appeal, whlch was allowed and 
flled by the clerk, aiso refers to the assignment of errors as presented 
and filed therewith, it will be presumed that such assignment was pre- 
sented to the court and lodged wlth the clerk, and the appeal will not be 
dismlssed because It does not bear the clerk's file mark. 

2. Same— Rbview— PiNDiNGs OP Fact. 

Findings of fact made by the trial court on conflicting évidence wUl 
not be reviewed on appeal unless obvlously opposed to the weight of the 
évidence. 
8. Trusts— Holding Title to Land fob Akothbr — Contract Betwben 
Trusteb and Cestci Qcl; Trust. 

The location of public land in the name of one person for the joint 
use and beneflt of himself and another, where both selected the land and 
occupied it and expended money In Its improvement, créâtes a trust In 
respect to the land, and a contract between the trustée of the title aM 
hls cestui que trust, by whlch the latter relinquishes hls right in the 
land, will not be sustalned unless it afflrmatively appears to be falr and 
just. 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska. 

Arthur K. Delaney, R. W. Jennings, and George H. Pippy (L,. P- 
Shackleford, of counsel), for appellant. 

Lorenzo S. B. Sawyer and Crews & Hellenthal, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. A motion is made to dismiss the appeal 
upon the ground, first, that no assignment of errors was filed in the 
court below ; and, second, that the paper which appears in the record 
as an assignment of errors does not comply with the requirements of 
rule 1 1 of this court. An assignment of errors is found in the record, 
but there is no indorsement of a file mark thereon by the clerk. It 
begins with the récital, however, that the appellant "présents this as- 
signment of errors together with his pétition for appeal." The last 
paragraph of the pétition for appeal recites that the appellant "doth 
herewith présent and file his assignment of errors together with the 
bond on appeal." The pétition was filed on January 27, 1902, and on 
the same date an order was made that the appeal be allowed as prayed 
for. From thèse facts it is sufïiciently évident that the assignment 
of errors and the pétition for appeal were presented to the court on 
the same date, and were lodged with the clerk thereof. In the ab- 
121 F.— 47 
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sence of a showingîtbihecDntrary, itwill be presumed that stach was 
thecasé. The failure bf the clerk to indorse the assignaient oi errors 
as filed cannot defeat thfetâppellànt's appeal.. Mutual X-ife if nsurance 
Co. V. Phinney, 178 U. S. 327, 20 Sup. Ct. 906, 44 L. Ed. 1088. The 
assignment spécifies as errors the refusai of the court to make certain 
findings which were tendered by the appellant, error in making the 
findings which were made, and error in jthe conclusions of law. We 
find in it no suçh defect.as to justify ^ motion to dismiss the appeal. 
The motion wiH be overruled. ■ i 

On the nierits of the case the âssignments of error challenge the 
findings and conclusions pf 1;he court in a suit which was brought by 
the appellee against the appellant for a partition of a certain tract of 
land consisting of about six acres, in Skaguay, Alaska. The appel- 
lee is thé father of the appellant, and at the time of testifying in the 
case was 7^ years of âge. The lànd in controversy was-a, portion of 
a lôo^acre tract, which had.been selected by the appellant and the 
appellee, and which had been occupied jointly by both, but the loca- 
tion whereof stood in- the name of the appellant, in trust for the 
mutual''bénefit of both. "The appellant contended that the whole of 
said six-àcre tract had been set apart to him, and that his father's 
intere$ttherein had been, devested by the exécution of certain con- 
tracts which had been made and entered into, whereby he had ac- 
knpwledgëd the sole and exclusive right of the appellant thereto. The 
appellee contended tttat the six-acre tract had beën partitioned by a 
verbal agreement whereby the east half thereof was set, apart to him, 
and the west half was set apart to the appellant, and that the appellee 
thereaftel" was induced to 'sign the contracts by fraiidulent misrepre- 
sentations, and in ignorance of their purport. The trial court, upon 
the issuf9 and the évidence t which was ofifered, found that the appellee 
was induced to sign the contracts to save himself and his son from 
litigation in connection with a certain wliarf business in which they 
were joihtiy engaged ât Skaguay, and that he was under constraint, 
and the court applied to the transaction the rule that a contract made 
between a cestui que trust and his trustée cannot be sustained unless 
it affirmatively appear to hâve been fair and just. Perry on Trusts, 
§ 194. The conclusion of the trial court upon the conflicting évidence 
of the facts involved in the controversy will not be reviewed in this 
court, unless it is shown to hâve been obviously opposed to the weight 
of the évidence. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 
31 h. Ed. 664; Kimberly v.Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 
L. Ed. 764; Tate v. Holmes, 22. C. C. A. 466, 76 Fed. 664; North Am. 
Exploration v. Adams, 45 G. C. A. 185, 104 Fed. 404. A perusal of 
the brief record of the testimony convinces us that no error was made. 

The appellant makes the point of law that the court erred in assum- 
ing upon the admitted îacts that the relation of cestui que trust and 
trustée existed between the parties to the suit. He contends that the 
conclusion that a trust existed was deduced solely from the fact that 
there was joint occupation of the premises by the father and the son, 
and he urges that the i essential éléments of a trust are lacking in that 
no évidence was ofifered pf an agreement or words sufiîcient to raise 
a trust, no definite subject of a trust was shown, and no object thereof 
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was ascertained. The trust, as it was found by the coart, rested on the 
fact that the location of the land stood in the name of one of the 
parties for the joint use and benefit of both, and that both had selected 
the site of the location and had expended money thereon in its im- 
provement, and that the recorded title stood in the name of the appel- 
lant for both. Thèse facts are sufficient to create a trust the subject 
whereof was the land. Nothing more was necessary. The parties 
thereto cbuld by mutual agreement carry out the trust, whenever they 
deemed it necessary to do so, or, in the absence of an agreement, 
could adjust their rights by a suit in partition, as lias been done. 

We fînd no error for which the decree should be reversed. It is 
accordingly affirmed. 



FENLBY V. POOR et al. 

(Circuit Court of Appeals, Sixth Circuit. April 17, 1903.) 
No. 1,132. 

1. BANKRUPTCT— MORTGAGEE Oï' HOMESTEAD — SbCURKD CrEDITOR. 

Under the provisions of the bankruptcy act contemplating the allow- 
ance of exemptions to a banlirupt by the trustée and court, a homestead 
passes to the trustée; and hence the mortgagee of a homestead is a "se- 
cured creditor," within the définition of the act malîing the term include 
a creditor who has security on property of a nature to be assignable 
thereunder, and cannot prove his debt as an unsecured ciaim. 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky. 

This is an appeal in a banliruptcy proceedlng wherein the trustée set apart 
to the appellee Roberts the house and lot which he occupied as a homestead, 
which was appraised at $1,000, and which, under the Kentucky statute, was 
exempt. Several years prior to the bankruptcy proceedings, Eoberts and his 
wife had placed a mortgage on this property for $600, upon which at the 
tlme the homestead was set apart there was due $760. Being allowed a 
homestead not exceeding In value $1,000, under the statute of Kentucky, the 
bankrupt filed a pétition which, after it was amended, asked to bave $760, 
the balance of $1,000, to which he claimed he was entitled, set apart out of 
other real estate which he owned at the tlme of the adjudication in bank- 
ruptcy. The District Court denied this pétition, and, in the Opinion flled at 
the time, suggested that, the mortgage being on exempt property, the mort- 
gagee was not a secured créditer, within the meaning of the bankruptcy act, 
and should therefore prove her claim as a gênerai créditer, and, to the estent 
that she received dividends from the bankrupt's estate, the bankrupt should 
bave the beneflt by having the mortgage Indebtedness on his homestead re- 
duced by that amount. Elizabeth W. Poor, the mortgagee, then flled her 
claim for $760 against the bankrupt estate; setting up the fact that she was 
secured by a mortgage on real estate, describing it, and filing the mortgage 
as part of the claim. The trustée objected to the allowance of this claim 
because he insisted it was a secured claim, but his objections were over- 
ruled by the référée, and the trustée took the matter before the district 
judge, who sustained the référée, and allowed the claim against the estate, 
from which judgment the trustée appealed to this court. 



W. M. Fenley, for appellant. 
J. G. Tomlin, for appellee Poor. 
S. D. Rouse, for appellee Roberts. 
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Befqre LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

WANTY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The question presented is whether or not a debt secured by a mort- 
gage «pon real estate in which the bankrupt has a homestead can 
be proved against the bankrupt's estate as an unsecured clàim. The 
appellees contend that such a claim is not a secured daim, because, 
in the définition in the bankruptcy act, it is stated that the term "se- 
cured créditer" shall include a creditor who has security for his debt 
upon the property of the bankrupt of a nature to be assignable under 
the act, and that the homestead of the bankrupt is not so assignable. 
In construing the exemption statute, the Court of Appeals of Ken- 
tucky, in the case of Gaines v. Casey, lo Bush, 92, draws a distinction 
between the homestead exemption and the légal title to the fee, and 
holds that the right to a homestead may be waived by mortgaging 
it, and that such security would terminate whenever the debtor ceased 
to be a housekeeper or removed from the premises, although, if the 
mortgage was of the fee, it could not be thus afifected. This con- 
struction would leave thé fee, which is separate and distinct from 
the homestead exemption, assignable, even under the contention of 
the appellees. But the définition in the bankruptcy act refers to 
the nature of the property, and, if it is such as to be assignable under 
the act, the fact that it includes exemptions under the state laws ir' 
force at the time of the filing of the pétition could not afïect its 
nature and make it nonassignable. The act provides that the bank- 
rupt shall make claim under oath to his exemptions, and file the 
same in triplicate, and also makes it the duty of the trustée to set 
apart the bankrupt's exemptions and report the items and estimated 
value to the court, and makes it the duty .of the judge to détermine 
ail claims of bankrupts to their exemptions. Thèse provisions clearly 
indicate that the whole estate of the bankrupt is assigned, under 
the law, to the trustée, and that then the claim of the bankrupt is to 
be made for his exemptions, \yhich are to be set apart by the trustée 
and determined by the court. The fact that the debtor has a home- 
stead right in a tract of land does not change the nature of the prop- 
erty and make it nonassignable. In re Sisler (D. C.) 96 Fed. 402. 
The 'lomèstead right may be abandoned, or, if there be no objection 
or application on the part of the bankrupt to hâve the homestead set 
apart to him, the property may be sold, and the proceeds distributed 
among his creditors. Collier on Bankruptcy (4th Ed.) pp. 80, 81, 
82, and cases in notes. The property is of a nature to pass to the 
trustée, and after it passes it may be either set apart to the bankrupt 
or converted into money. There are cases in which real estate of 
greater value than is allowed by the statute as exempt, in which the 
bankrupt has a homestead right, is converted into money, and the 
amount of the exemption is paid to the bankrupt, and the balance 
distributed among his creditors. In re Oderkirk (D. C.) 103 Fed. 
779. When the property is sold by the trustée, or is set apart as ex- 
empt, the trustée has no further interest in or control of it; but 
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the security of the mortgagee is net affected thereby, and he is no 
less a secured créditer be.cause the property covered by his mortgage 
has been set apart as exempt. In re Little (D. C.) iio Fed. 621. The 
claim should not hâve been allowed as an unsecured daim. It could 
only participate in the dividends after the value of the security is de- 
ducted from the amount of the debt. 

It foUows that the order appealed from must be reversed, and the 
cause remanded, with directions to disallow the claim, as one unse- 
cured. 



In re BROOKLYN FERRY 00. OF NEW YORK. 

THE ALASKA. 

(Circuit Court of Appeals, Second Circuit. February 4, 1903.) 

No. 51. 

1. Collision— Stbam Vessels Ckossing — Failurb to Conform to Signai. 
Agrbbmbnt. 

Where a ferryboat, whicli had stopped and reversed when her second 
signal of one whistle to a tug on lier starboard hand, on a crossing course, 
was unanswered, afterward received an assenting and then a cross sig- 
nal from the tug, and assented to the latter, but continued to go back- 
ward under reversed engines whlle the tug was attempting to pass astern 
of her in accordanee with the agreement, she was in fault for the re- 
sultlng collision, although her navigation up to that tlme had been care- 
ful, and the initial fault was that of the tug in confusing the signais. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause comes hère upon appeal from a final decree of the Dis- 
trict Court, Eastern District of New York (115 Fed. 564), which 
divided the damages resulting from a collision between the colliding 
vessels, the ferryboat Alaska and the dock department tug Richard 
Croker. The latter vessel did not appeal. 

Herbert Green, for appellant. 
Jas. C. Cropsey, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. There was conflict in the testimony as to the 
movements of the vessels and the séquence of signais exchanged. 
We may, therefore, on this appeal, accept the findings of fact made 
by the District Judge, who heard and saw the witnesses, especially 
as he found the facts in accordanee with the narrative of the accident 
given by the appellant's witnesses. He finds that the Alaska was 
crossing from Greenpoint avenue, Brooklyn, to Twenty-Third street, 
New York — the Richard Croker coming down the river — and that 
they were approaching each other on courses which gave the Croker 
the right of way; that when the vessels were 500 or 600 yards apart 
the Alaska blew one whistle, to indicate that she would navigate so 
as to allow the Croker to cross her bows ; that, no answer being re- 

î 1. Signais of meeting vessels, see note to The New York, 30 C. C. A. 630. 
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ceived, she gave another signal of one whistle, and sheered a Ilttle 
to starboard, but, poticing no change of course by the Croker, the 
Alaska stopped and f eversed ; that, the Croker then blew one whistle, 
and immediately thereafter blew a two-blast signal, thereby crossing 
the Alaska's signal, and announcing a maneuver which would take 
her across the stern, instead of across the bows, of the ferryboat, and 
began to navigate in accordance with such signal, sheering sUghtly to 
port ; that the Alaska answered the two-blast signal immediately with 
two blasts, but made no further change in her own navigation. The 
District Judge (115 Fed. 565) condemned her in thèse words: 

"When the Alaska agreed to the two signais, she should hâve tried to carry 
them out, and not leave the burden upon the Croker alone. What she did 
was to go astern, as If she had given an alarm signal, which she did not, but 
should bave given when the first signal was crossed." 

In this conclusion as .to the propriety of the Alaska's navigation 
we concur, although she began her navigation with great carefulness, 
ran at a slow rate of speed, and stopped and reversed when no answer 
was received to her earlier signais. But manifestly it is faulty navi- 
gation to announce that one's boat is directing its course forward 
to port, when she in fact is backing and making sternway. She 
cannot be excused for this fault on any theory that it did not con- 
tribute to the accident. We are unable to fînd from the évidence that 
a forward movement of the engines and a starboard helm ordered 
at the same time that her two-blast signal was blown would not 
hâve so shifted her position that the Croker would hâve slipped un- 
der her stern. The only other suggested excuse is in extremis, but, 
on the statements of her own witnesses, the boats were too far apart 
when the two-blast signais were exchanged to excuse her fault on 
that ground. The one-blast signal of the Croker was instantly fol- 
lowed by her two-blast signal, and the latter at once responded to. 
The master of the Alaska says that when the Croker blew the one 
whistle she was frôm two to three lengths of his boat ofï (her length 
is 175 feet), and the lookoùt of the Alaska says three or four lengths. 
There seems to hâve been sufïicient space between them when the 
Croker crossed the Alaska's signal to allow the latter's master to 
navigate, with a proper exercise of judgment. 

The decree of the District Court is afïirmed, with interest and costs. 



NATIONAT. MEOHANICAL DIRECTORY CO et al. v. POLK et aL 

(Circuit Court of Appeals, NInth Circuit. February 2,. 1903.) 

No. 825. 

1. Patents— IiWRiTfGBMENT— Station Indicators. 

The Plerce patent, No. 254,429, clalms 1, 2, and 3, for a statiop Indl- 
cator, consisting of a case provided with apertures covered with g'ass, 
in which Is placed webs having printed matter on each side, and movp.d 
by means of drums and roUers actuated by suitable mechanism, for the 
purpose of dlsplaying the printed matter beneath the glass plates on each 
side slmultaneously, are infringed by an Indioator which accomplîshes 
the same purpose in the same manner, and difCering only In the mechan- 
ism for naoving the webs. 
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2. Same— Suit for Infeingbmbnt— Injunction. 

Where It was shown that infringing machines were made by a corpora- 
tion under license from an Indlvldual défendant, based on a patent trans- 
ferred to hlm by a second corporation by a contraet requiring hlm to' 
build and operate a certain number of tbe machines, both the indlvldual 
défendant and the second corporatlojj -were so connected witU the in- 
frlngement as to be properly Included In the Injunctlon, 

8. Samb— Evidence. 

Where the articles of incorporation of a défendant corporation declared 
that one of the purposes of Its organizatlon was "to own, manufacture, 
sell, and lease dlrectory machines," wlthout describing or speclfying them, 
oral testimony of one of the incorporators was admissible to show that 
the machines meant were those for which a patent had been applied for 
by one of the incorporators, and the same as those which were alleged in 
the blU to Infringe complainant's patent. 

Appeal from the Circuit Court of the United States for the Southern 
District of California. 

Walter F. Haas and Haas & Garrett, for appellants. 
G. E. Harpham, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. Ralph L. Polk and Wm. E. Murdock, 
as owners of letters patent No. 254,429, issued December 28, 1886, to 
W. H. Pierce, for a station indicator, bronght suit against the Los 
Angeles Modem Directory Company, the National Mechanical Di- 
rectory Company, and Geo. W. Maxwell to enjoin them from infrin- 
ging said letters patent. They obtained a decree as prayed for, and the 
two défendants last named hâve taken their appeal therefrom. 

It is assigned as error that the court overruled the appellants' mo- 
tion for a nonsuit at the close of the testimony taken for the appellees. 
We might treat the motion for a nonsuit as a motion to dismiss the bill 
as to said appellants if it appeared by the record that such motion had 
been made, but the record which is before us is silent upon that sub- 
ject. 

Error is assigned to several of the fîndings of the court, which we 
find it unnecessary to discuss, for the reason that it does not appear 
that such fîndings were made, or that they were involved in the con- 
clusions which the trial court reached. Such, for example, is the 
assignment that the court held that the shifting mechanism contained 
in the appellants' machine was the mechanical équivalent of that de- 
scribed in the letters patent of the appellees. What the court found 
and held is set forth in the interlocutory decree. It was there ad- 
judged that the Los Angeles Modem Directory Company had manu- 
factured and used machines embodying the invention which is set forth 
in the appellees' letters patent, and covered by the first three claims 
thereof ; "that the same were manufactured and used by the procure- 
ment and direction of the défendant Geo. W. Maxwell, and he was to 
participate in the profits of such manufacture ; that the défendant the 
National Mechanical Directory Company since complainants became 
the owners of said letters patent, and before the filing of the bill of 
complaint herein and within this district, hâve threatened to infringe 
upon the complainants' rights as secured to them under the first three 
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daims of said letters patent, and that complainants are entitled to an 
injunction against ail pf the défendants herein restraining and enjoin- 
ing them from violating and infringing upon complainants' said rights 
under the first three daims of said letters patent." The patent which 
is the subject of the suit relates to an invention which is thus described 
by the inventor : "My invention relates to an automatic duplex indi- 
cator for the display of advertisements printed on one web, simulta- 
neously to the display of names of stations, streets, places, or any other 
matter on both sides of another web." To accomplish this, he pro- 
vides a web or strip of fabric, with drums and supporting roUers, so 
arranged that matter printed on both sides of the web can at will be 
so moved as to display the printed matter on both sides simultaneously 
in situations neighboring each other; asd, second, to combine with 
this web a web which carries printed matter on one side only, and 
mechanism to operate both webs, in order to display simultaneously 
matter printed on one side of one web, and matter printed on both 
sides of another web, to be operated at will, move both ways simul- 
taneously, and cause the printed matter on both sides of one of the 
webs to be carried beneath another glass to be viewed, and simulta- 
neously to carry the printed matter on both webs out from view 
beneath said plates ; and, third, to provide spécifie mechanism by 
which both webs may be moved simultaneously in both directions, at 
the will of the operator. 

The first three daims which were held by the court to be infringed 
are the foUowing: (i) In an indicator for display of printed matters 
fo^ public advertisement of facts, the combination with web, D, having 
prmted on its opposite surface sides, i and 2, matters, F and G, at suit- 
able intervais, of the group of rollers, e, e, e, and drum, E, and group 
of rollers, e', e', e', and drum, E', ail arranged substantially as de- 
scribed, whereby matters printed on both sides of the web are displayed 
at the same time in the same direction, and suitable mechanism under 
control of the operator for operating said drums alternately, substan- 
tially as' and for the purposes set forth. (2) The combination, with 
a case provided with apertures covered with glass plates and web, D, 
connected at its opposite ends with drums, E, E', and having mat- 
ters, F and G, printed on its opposite side surfaces, i and 2, at proper 
intervais, of rollers, e and e', arranged in groups and in relation to each 
other, and to the apertures and web and its drums, as described, and 
whereby the matter, F and G, will be simultaneously displayed be- 
neath the glass plates when the web is moved, substantially as and for 
the purposes set forth. (3) The combination, with a case provided 
with viewing apertures of web, D, having printed matters, F and G, 
at intervais on its respective opposite side surfaces, l and 2, and having 
its opposite ends connected with drums, E, E', respectively, and rollers, 
e, e', arranged in groups in relation to each other and to the said aper- 
tures, drums, and web as above described, and mechanisms substan- 
tially as described, which are adapted to revolve the respective drums 
alternately for rolling said web on each, respectively, while it is being 
unrolled from the other, substantially as and for the purposes set forth. 

The^machine which was found to be manufactured and used in in- 
fringement of thèse daims bas the same arrangement of drums, rollers, 
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and webs which are described in the appellees' patent, and is the same 
in ail respects, with the exception of the nature of the printed matter 
thereon, and the spécifie mechanism for moving the webs in both 
directions at will. It is contended that infringement is avoided by 
reason of thèse différences. It is argued that the words, "substantially 
as and for the purposes set forth," which are found in the appellees' 
claim», are words of Umitation, and restrict the appellees to the entire 
combination, including the mechanism described and illustrated in said 
letters patent. The purposes set forth in the appellees' patent are to 
display printed matter which is printed on both sides of a web simul- 
taneously in situations neighboring to each other. It is not denied 
that this is done in the infringing machine. It is true that the shifting 
mechanism by which the travel of the web is produced in the machine 
which was found to infringe dififers from that which is used in the ap- 
pellees' patent. The former is conceded to be a mechanism which is 
more expeditious and efïicacious than that which is described in the 
latter, but it accomplishes the same resuit. In none of the three 
claims which are the subject of the appeal is a précise mechanism de- 
scribed or claimed. Ail that is claimed is "suitable mechanism, under 
the control of the operator, for operating said drums alternately, sub- 
stantially as and for the purposes set forth." The purposes set forth 
hâve been described. They do not indicate that the inventor limited 
himself to the use of a particular mechanism, although a particular 
mechanism is described and is claimed in other claims of the patent. If 
the appellees are entitled to the protection of the first three claims of 
their patent, and the court so held, and no exception has been taken 
thereto, they are clearly entitled to the use of any mechanism which 
will accomplish the resuit which is attained. There is no contention 
that by the state of the prior art the appellees are limited to the use 
of the described mechanism. Nor can it be said that the use to which 
the appellants devoted their machine is not covered by the claims of the 
appellees' patent. Their invention is not limited to the display of 
names of stations, streets, or places, but covers the display of "any 
other matter." 

It is contended that the record fails to show that Geo. W. Maxwell 
was an infringer, or that évidence was offered to justify the équitable 
injunction against the National Mechanical Directory Company. It 
was admitted that the Los Angeles Modem Directory Company made 
the machine, which was found to infringe the appellees' first three 
claims, and that it made it under an agreement which had been made 
and entered into on May 24, 1900, between said Maxwell and that 
corporation. In that agreement it was recited that Maxwell had în- 
vented certain new and useful devices in mechanical directories for 
which he had applied for letters patent, and a list of his applications 
for patent was set forth, including that under which it was shown that 
the infringing machine was made, and that Maxwell transferred to the 
Company said patent rights for the seven southern counties of Cali- 
fornia, except the city of San Diego. The agreement shows that 
Maxwell had undertaken to incorporate, inaugurate, and put into 
opération the proposed directory business, and he agreed to repay to 
the incorporators $5,000, which he acknowledged had been paid to him 
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by the incorporators for that purpose. The corporation bound itself 
to pay Maxwell lo per cent, of the gross proceeds of the business until 
he should receive $10,000. Both parties agreed that that sum should 
be paid to the National Mechanical Directory Company, in pursuance 
of an agreement which had been made between that company and Max- 
well on March 29, 1900, by which the corporation transferred to Max- 
well the identical rights which Maxwell transferred to the Los Angeles 
Modem Directory Company, and for which Maxwell was to be paid 
$10,000 under the same terms of payment as were provided in the first 
agreement. In the second agreement Maxwell agreed with the Na- 
tional Mechanical Directory Company to commence opérations within 
60 days from April i, 1900, and to hâve 800 mechanical directories 
in use and opération in the city of Los Angeles within nine months 
from that date. It thus appears that the manufacture of the infringing 
machine by the Los Angeles Modem Directory Company was by the 
procurement of and with the assent of the National Mechanical Di- 
rectory Company. The articles of incorporation of that company 
déclare that among the purposes of its incorporation are "to own, 
manufacture, sell, and lease directory machines, * * * and to do 
a gênerai printing, publishing, indexing, advertising, and directory 
business." Maxwell was one of the incorporators. There is no 
spécification in the articles as to the nature or description of the direct- 
ory machines which were therein referred to. In order to show what 
machines were intended to be made and used,. one of the incorporators 
was called as a witness for the appellees, and he testified that the inten- 
tion of the incorporators was to manufacture the machines on which 
Maxwell had applied for a patent, and such as were subsequently 
manufactured by the Los Angeles Modem Directory Company, and 
that such a machine was one of the machines referred to in the agree- 
ment between Maxwell and the National Mechanical Directory Com- 
pany. Error is assigned to the admission of this évidence, and it is con- 
tended that the same was incompétent, for the reason that no incorpo- 
rator or stockholder can be permitted to testify what was the intention 
of the corporate body. But the évidence was not admitted for the pur- 
pose of showing what was the intention of the corporation. It was 
admitted for the purpose of explaining the language of the articles. 
The articles referred to the manufacture of directory machines, without 
describing or specifying them. It is évident that the incorporators had 
some particulair machine in view. Such being the case, any witness 
who knew what was referred to was compétent to testify as to that 
fact. Maxwell was properly enjoined as an infringer by reason of his 
connection with the two corporations. Robinson on Patents, § 897 ; 
Trent v. Risdon Iron & Locomotive Works, 42 C. C. A. 529, 102 
Fed. 63s ; Toppan v. Tiflfany (C. C.) 39 Fed. 420. And the Na- 
tional Mechanical Directory Company, having been shown to hâve 
been incorporated for the purpose of manufacturing thèse machines, 
was justly held to hâve threatened to infringe upon the appellees' rights 
as secured under the first three claims of their letters patent, and were 
properly enjoined. 
The decreeofthe Circuit Court is affirmed. 
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FOWLER V. CITT OF NEW YORK et aL 
(Circuit Court of Appeals, Second Circuit February 25, 1903.) 

No. 54. 

1. Patents — Suit tob Infetogement — Dbmdrrer. 

Where a bill for infringement makes profert of the patent, It -will be 
regarded as a part of tlie bill, and will be examined on demurrer. 

2. Same— Noveltt— BiTRANSiT Railway System. 

The Carpenter patent. No. 570,451, for a bitransit rallway System, la 
void for lack of patentable novelty. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal from a decree (iio Fed. 749) sustalning the demurrer filed 
by the défendants, and dismissing the bill on the ground that the patent 
upon which the bill is based is void for lack of patentability. 

Eugène H. Lewis, John W. Suggett, and William W. Dodge, for 
appellant. 

George L. Rives, John R. Bennett, and T. D. Merwin, for appellees. 

Before WALLACE and COXE, Circuit Judges. 

COXE, Circuit Judge. This is an equity action for the threatened 
infringement of letters patent, No. 570,451, granted November 3, 
i8g6, to Benjamin F. Carpenter for a "bitransit railway System." 
The spécification contains five double-column pages of description and 
ten claims. It explains with painstaking élaboration and minuteness 
the difficulties encountered in providing rapid transit in large cities 
and the remédies proposed by the patentée for overcoming thèse diffi- 
culties. 

The défendants demurred upon the grotind that the patent upon its 
face discloses an entire lack of patentable novelty and that the claims 
are not for combinations but for aggregations merely. The demurrer 
was sustained and the bill dismissed. The complainant appeals. 

The first proposition argued is that the patent cannot be considered 
for the reason that it is not set out in extenso in the bill or attached 
thereto. 

The bill makes profert of the patent in the following language : 

"Which sald letters patent, or an exemplified copy thereof, your orator 
will produce as your honors shall direct." 

This is the usual form of pleading in patent causes ; it is simple and 
convenient and avoids the necessity of copying into the bill long pub- 
lic documents accessible to ail. In an infringement suit the founda- 
tion of the complainant's case is the patent; without it the action 
cannot stand for a moment and when its validity is challenged it 
is the duty of the complainant to présent it to the court for inspection. 
If the bill be attacked because the patent is not set out at length the 

IT 1. Pleading in Infringement suits, see note to Caldwell v. Powell, 19 C. 
C. A. 595. 
See Patents, vol. 38, Cent. Dig. § 515. 
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complainant is entitled to produce ît in support of the bill and he will 
not be permitted to suppress it when its validity is challenged. 

There can no longer be a doubt that where, in an infringement suit, 
profert of the patent is made in language similar to that quoted, supra, 
the patent is regarded as a part of the bill and will be examined on 
demurrer. Heaton Peninsular B. F. Co. v. Schloctmeyer, i8 C. C. A. 
674, 69 Fed. 592; Chinnock v. Paterson P. & S. Co. (C. C.) no Fed. 
199; International Lumber Co. v. Maurer (C. C.) 44 Fed. 618. 

Section 4886 of the Revised Statutès [U. S. Comp. St. 1901, p. 
3382] provides that "any person who has invented or discovered any 
new and useful art, machine, manufacture or composition of matter or 
any new and useful improvement thereof * * * tnay obtain a 
patent therefor." 

After describing generally what he proposes to accomplish the pat- 
entée says: 

"From the above description it will be pereeived that my invention fur- 
uishes a new method of handliug the passengers to secure qulck delivery at 
varions points between the ends of an express route." 

In other words, the patent describes a new plan for handling the 
large number of passengers who patronize the public vehicles provid- 
ed for rapid transit in large cities. It is argued that this is patent- 
able as a "machine" under the language of the statute just quoted. 

If a scheme for handling the traveling public in congested districts 
can, for patent purposes, be regarded as a machine, it is by no means 
easy to perceive why a new plan for reorganizing the police force, or 
mobilizing the army or manipulating the guests at crowded public 
functions, may not also be aptly described as a machine and patented 
as such. 

Conceding, arguendo, that a plan such as is disclosed in the Car- 
penter patent may, if new and useful, be patented as a machine, it is 
manifest that no mère abstraction, no idea, however brilliant, can be 
the subject of a patent irrespective of the means designed to give it 
efïect. In the case at bar patentability must be found, if at ail, in 
thé mechanical means and appHances used to carry out the proposed 
plan. Thèse are ail admittedly old. The tracks, turnouts, cars, plat- 
forms, motors, loops, partitions, gâtes and staircases described by the 
patentée had ail been used for years prior to the date of the applica- 
tion to facilitate the transportation of freight and passengers on rail- 
ways. The feature of the patented System principally relied on to 
support invention seems to be the arrangement of the tracks, two 
for express trains and two for local trains, in connection with "island" 
platforms between the local and express tracks, upon which tracks 
the trains run in the same direction. By this arrangement a passen- 
ger can board a local train, ride upon it until he reaches a station 
where express trains stop, disembark from the local, cross the plat- 
form, board the express and ride upon it until he reaches the express 
station near his destination, where he may, if he likes, again cross 
the platform and take a local train which will deposit him still nearer 
the point he desires to reach. The island platforms are provided with 
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partitions and gâtes to prevent crowding. Of this plan the patentée 
says : 

"A conjunctive or co-operative service is thus maintained, and such ar- 
rangement and opération I term the 'bltranslt' System." 

While conceding that island platforms were old he points eut the 
distinction that they were used on roads having two tracks only, 
and is of the opinion that their use in conjunction with a four-track 
road is "an entirely novel feature." 

The patentée contributes the further information that where the 
tracks on opposite sides of the platform are not on tlie same level 
"adéquate staircases" may be provided for the use of the passengers. 
Again he says that where the express tracks are located outside of 
the local tracks the approach to the local tracks may be through open- 
ings in the center of the street. 

Another "feature" of the System, which is, apparently, regarded 
as novel, for it is incorporated in the claims, is the introduction of 
loops or switches by means of which trains may be shunted over from 
one track to another. It is thus described: 

"The object of the loop is simply to transfer the trains from the up track 
to the down track at a glven point, and such tracks may be connected with 
the same efCect by sultable switches." 

We hâve thus referred to those features which seem to be relied 
upon by the patentée and by counsel as constituting the essential 
éléments of the "bitransit System." It is unnecessary to comment 
upon the remaining suggestions of the spécification, as they deal with 
the most obvious and commonplace propositions. 

After giving careful considération to the arguments advanced on 
behalf of the complainant we find it impossible to discover any ground 
for sustaining the patent. The rapid transit problem has been for 
years a most serions one, especially in the city of New York where 
the principal obstacles hâve been lack of space and lack of money 
to complète such a tremendous undertaking as a suitable subway. 
Given a four-track road devoted wholly to the transportation of pas- 
sengers and any compétent railroad engineer would know at once 
how to manage it. He would know where to locate the stations, 
loops and switches, and he would assuredly arrange for the ingress 
and egress of passengers so that they would not be compelled to cross 
the tracks at grade. To plan ail thèse détails would undoubtedly 
require ability of a high order, but not inventive genius. The organ- 
izer of such a System would hâve ail the materials ready at his hand 
with nothing remaining but to adapt them to the new environment. 

The court will take judicial knowledge of the fact that for a quar- 
ter of a century, at least, it has been customary for travelers living 
at small towns to take local trains to large cities, remain at the sta- 
tion and, upon the arrivai of the express, cross the platform and 
board it. ' Even if it be true that, prior to 1895, the trains on either 
side of island platforms ran in opposite directions, it surely did not 
involve an exercise of the inventive faculties to run thèse trains in 
the same direction. As before pointed out the reason why this was 
not done before is that there was no necessitv for it. The moment 
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that a four-track passenger railroad was projected the wisdom of such 
an arrangement was obvions. 

The, case of Richards v. Chase Elevator Ce, 158 U. S. 299, 15 Sup. 
Ct. 831, 39 L. Ed. 991, is directly in point. The alleged invention 
consisted in apparatus for transferring grain from one car to another. 
The court held the patent void on deraurrer and, in order to empha- 
size the absurdity of the complainant's contention, used language 
which seems almost prophétie of the "bitransit System." The court 
says : 

"Suppose, for instance, It -were old to run a railroad traclf into a station 
or dépôt for tlie réception and discharge of passengers, it eertairily would not 
be patentable to locaté such station betwéen two railroad tracks for the ré- 
ception of passengers on both sides, and to add to the accommodations a 
ticket office, a newspaper staii/J, restaurant, and cigar stand, or the thousand 
and one things that are found in buildings of that character." 

Compare this language with thé following quotation from the Car- 
penter patent: ■■' 

"Safe and convenient access to the transfer platforms is then efCected by 
extending staircases upward or downward to the street, (as the case may 
be,) and the platforms thus furnish not only the shortest and eâsiest means 
of transfer between the cars of the slow and fast trains, but may, when re- 
quired, afford means of access to and from the street and accommodations 
for station purposes with ticket office and waitingroom." 

We hâve considered each of the claims separately and fînd that 
the same difïîculty is applicable to ail, namely an entire lack of pat- 
entable novelty. 

We are of the opinion that the decree of the Circuit Court is right 
and should be aiïirmed, with costs. 



KILBIJÉN et al. v. HOLMES et al. 

(Circuit Court of Appeals, NInth Circuit March 2, 1903.) 

No. 847. 

1. Patents — Infkingembnt — Use Ht PaTentBe'b Consent. 

PlaintifC, while holding the offlce of chief engineer of the board of 
State harbor commissioners of Oalifornla, made an invention for improve- 
ments In wharf construction, for whIch he obtained a patent. He subse- 
quently made plans for wharves to be constructed by the board contain- 
ing his Invention, but advised the board that, if such construction was 
adopted, he claimed a royalty for the use of his invention. A contract 
was then entered Into t)etween plaintiffl and the board, reciting such 
claim, and that the board claimed the right to use the invention wlthout 
any liability, and provlditig that the board might use the Invention, and 
In considération of such use plaintilï w^ould not claim royalty in exeess 
of a sUm equal to 10 per cent, of the cost of any wharf on which it mlght 
be used, whlch sum the;boa,rd agreed to pay in case plaIntifC's right should 
be establi^hed by final judgment of a court of compétent jurisdiction. 
HeU\ that under such agreement plàlntlff could not maintain an action 
for infringèment of his patent. In Whîcli such infringemènt was donied, 
it being èssentialto such a recovery to prove use of the Invention without 
his consent : ' . 
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In Error to the Circuit Court of the United States for the North- 
ern District of California. 

M. A. Wheaton, I. M. Kalloch, and James H. Budd, for plaintifïs 
in error. 

John H. Miller and Stratton & Kaufman, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This action was brought to recover 
damages for an alleged infringement of letters patent numbered 646,- 
553> for improvements in wharf construction, dated April 3, 1900, 
issued by the United States to the plaintifif Holmes as inventer and 
to his coplaintiff, Uhlig, as assignée of a one-half interest in the in- 
vention patented. The original défendants were Paris Kilburn, P. 
J. Harney, and Rudolph Herold, Jr., then constituting the board of 
State harbor commissioners of the state of California, but before 
the trial of the action in the Circuit Court P. J. Harney and Rudolph 
Herold, Jr., having ceased to be members of that board, John C. 
Kirkpatrick and John D. MacKenzie, their successors in office, were 
substituted as défendants in their place. The complaint charges that 
the défendants, without the license or consent of plaintifïs, construct- 
ed and used certain wharf structures containing and embracing the 
invention patented by the said letters patent. The answer sets up 
several défenses, one of which is a déniai of the infringement chargea 
in the complaint. The action was tried by a jury, and a verdict re- 
turned in favor of the plaintifïs for the sura of $5,000 damages, and 
the Circuit Court thereupon gave judgment for that sum in favor 
of plaintifïs and against the défendants in their représentative ca- 
pacity as members of the board of state harbor commissioners of 
the state of California. The case is before this court upon a writ of 
error prosecuted by the défendants. 

I. The évidence shows that the plaintifï Holmes made the inven- 
tion described in the letters patent sued on while he was holding 
the office of chief engineer of the board of state harbor commis- 
sioners. As such chief engineer it was his duty to give to the board 
the benefit of his professional knowledge as a mechanical engineer, 
and prépare plans and spécifications for the construction of wharves 
for the state, when so directed by that body. The wharves referred 
to in the complaint were constructed in accordance with plans and 
spécifications prepared by the plaintifï Holmes after such letters pat- 
ent were issued, and contain the invention therein described. But 
before such plans were submitted for its considération and approval 
he notified the board of harbor commissioners that, if the plans were 
adopted, it was his intention to coUect from the state a royalty for 
the use ôf his invention. After this notice, and before the construc- 
tion of the wharves mentioned in the complaint, the plaintifïs and 
the persons then constituting the board of harbor commissioners en- 
tered into a written agreement, which, after reciting that the plain- 
tifïs in this action claim the right, as owners of the letters patent 
sued on, to collect royalty from the state board of harbor commis- 
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sionefs and from the state of California for the use of the metliods 
set forth in the claim under said letters patent, and that the board of 
harbor commissioners are desirous of constructing certain wharves 
and piers along the water or harbor front of the city and county of 
San Francisco, "and claims and asserts the right on its part to use 
the methods specified in said letters patent without any liability" to 
the plaintifï therefor, proceeds as follows: 

"It Is agreed that the said board may forthwith proceed to construct docks, 
plers, or wharves along said harbor front and upon property within their 
jurisdictlon, using any of the methods under said letters patent, or any part 
thereof, whereln wooden cylinders or cylinder plers are speclfled as a part 
thereof. That In considération and In case of the use of the methods speclfled 
In the letters patent, said second parties [the plalntlffs In thls action], upon 
thelr part wlll only make and assert as against the said board of state harbor 
commissioners, or the state of California, a sum for royalty equal to ten (10%) 
per cent, of the cost of the construction of any sueh wharf or pler as may be 
so constructed. * • • The parties hereto agrée that the said second par- 
ties shali, upon the adoption of plans and spécifications for any wharf or 
pler contalning or Including methods covered by the claims of said letters 
patent, forthwith Institute an action against the said board, in any court of 
compétent jurisdictlon, asserting their claim to said royalty of ten (10) per 
cent., and asklng judgmeiit against the said board for the amount thereof. 
• • * Should the court In such action by final judgment détermine that 
said board Is liable to said second parties for the royalty specified for its use 
of any of the methods included In said letters patent In any work so con- 
structed, then it agrées that It wlll thereupon issue to said second parties a 
warrant or warrants for the amount so found to be due them by the final 
judgment or décision of such court, not to exceed ten (10) per cent of the 
cost of said wharf, pler, buikhead, or other work." 

When the évidence was closed, the défendants asked the court to 
instruct the jury to render a verdict in their favor upon the ground, 
among others stated, that there was no évidence "showing or tending 
to show infringement by the défendants, or by either or any of them." 
The motion was denied, and the ruling was excepted to, and is as- 
signed as error. There is no escape from the conclusion that this 
requested instruction should hâve been given. Under the pleadings 
it was incumbent upon the plaintifïs to show that there had been an 
unauthorized use by the défendants of the invention described in the 
patent sued on, but the évidence shows without any conflict that in 
the use df this invention tlie défendants acted with full consent of the 
plaintiffs, and under an agreement with them for the payment of a 
stipulated royalty for sucil use. It is true that under the agreement 
the payment of the royalty was to be contingent upon the final judg- 
ment of a court of compétent jurisdiction, determining the liability 
of the board of harbor comihissioners to pay the same. But the fact 
that the payment was to be màde upon a contingency does not afïect 
the question. What was donc by the' défendants was done under 
the agreement and with the full consent of the plaintiffs. This con- 
clusion renders the décision of the question of the implied license 
claimed by the défendants, and ail othef questions presented by the 
assignments of error, unnecessary. 

Judgment reversed. 
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SMITH et al. T. LOWB et al. 

(Circuit Court of Appeals, Ninth Circuit February 2, 1903.) 

No. 837. 

1. Police Powers— Inspection Laws Affbctino Interstatk Commerce— Un- 

LAWFDL MeANS OF EnïOHCEMENT. 

TJnder the rule ttiat the police power of a State cannot obstruct Inter- 
state commerce beyond the necessity for Its exercise, state officers can- 
not accompllsh, under the protection of a valid law, results whleh the 
Btate is forbldden to accompllsh by législation; and it Is open to the 
courts to détermine whether thelr action is within the lawful and con- 
stitutional powers conferred upon tbem by the statute, or whether It 
exceeds such powers, and amounts to an uneonstltutional obstruction 
of Interstate commerce. 

S. Same— Equitt Jchisdiction. 

The Idaho sheep quarantine act of March 13, 1899, Sess. Laws, p. 
452, provides that whenever the governor has reasons to believe that 
scab or any other infections disease of sheep has become épidémie in 
certain loealities outslde the state he must, by proclamation, designate 
such loealities, and prohibit the importation from them of any sheep 
Into the state, except under such restrictions as, aîter consultation yflth 
the sheep inspecter, he may deem proper. Eeld, that a bill by sheep 
owners, alleging that défendants, acting under a proclamation issued 
by the governor under such act prohibiting the Importation of any sheep 
from an adjolning county in another state for the period of 40 days, 
prevented complainants from driving thelr sheep aeross the Une into 
Idaho for pasturage on thelr own and the public lands within the state 
as they were accustomed to do each spring, and for shipment to market, 
Btated a cause of action for équitable relief by Injunction, where it also 
alleged that such sheep were free from disease, and had been so found 
by the United States Inspectors; that there was no infections disease 
épidémie on the range where they were or had been; and that the 
reasons stated in the proclamation for such prohibition were false and 
groundless, and were based on statements made by défendants and 
others for the purpose of excluding sheep of other owners, and securing 
a monopoly of the grazing on the public lands within the state; and 
where it also showed that the exclusion would work Irréparable injury 
to complainants. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Idaho. 

The appellants, who are citizens of the state of Utah, brought their biU for 
an Injunction against the appellees, citizens of the state of Idaho, alleging 
therein substantially the foUowing facts: That the appellants own 72,500 
head of stieep, whlch they had in former years grazed during the spring, 
snmmer, and fall of the year in the States of Idaho and Wyoming upon thelr 
own lands and upon the public domain, and that In the wlnter and early 
spring they ranged their sheep on the déserts in Utah and Nevada, but chiefly 
In Box Elder county, Utah, the county whlch constitutes the greater part 
of the northern boundary of that state. That on Harch 21, 1901, the sheep 
were in sald Box Elder county, Utah, near the Idaho Une, and the appeUants 
were about to take them over the state Une into the state of Idaho for the 
purpose of obtalning pasturage on the public domain and upon the land of the 
appellants In that state and In Wyoming. That sald sheep were wholly dé- 
pendent upon the winter snowS for water while in sald Box Elder county, 
Utah, and where they were on March 21, 1901, the time of the commence- 
ment of the suit. That, If sald sheep were detained where they wére then, 
or ■Svere prevented from passlng to their accustomed spring and summer range 
In the States of Idaho and Wyoming, they would be destroyed, and would die 
for want of water and feed, neither of whieh could be obtalned where they 
121 F.— 48 
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tben were, or whence they had corne on sald désert That the appellants 
weie and had been endeavoring, tp driyp thelr sheep over the said public 
domain from the state of TJtah into the states of Idaho and Wyoming, and 
were pref énted. f rom sô dolng by theappellees. That one-third of the sheep 
were on thelr way to the eastem market In the states of Nebraska, Missouri, 
and Illinois. That ît was necessary for- them to hâve feed, which, aceordlng 
to the customary way of raising sheep in that locality, could only be ob- 
talned profltably by grazlng on the public domain. That, if hot prevented 
by the appellees, the appellants would so transport their sheep from the 
State of Utah, throùgh the statesf of ; ildabo and Wyoming, to the said mar- 
kets. , That the balance of sald sheej) "would remain In the state of Idaho, 
and be grazed there during the summer. That without the sald privilège 
the appellants would be Irreparably damaged. That the appejlees, thelr as- 
sociâtes, çonf eder^tes, and agents, werç. preventing the appellants from driv- 
Ing thelr; sheep into the stftte of Idaho In order to obtaln for tbemselves and 
thelr associâtes the exclusive use of the said public range in the state of 
Idaho, and the grass growing on the lands of the governrnent of the TJnited 
States therein. That, if the appellants drive their sheep iito the state of 
Idaho, Upqn the sald public domain, the appellees will thi-eaten to and will 
force said sheep back where they then were upon said désert, where there 
Is no f ood or water, and by so dolng will cause irréparable damage to the 
appellants, That the alleged authorlty of the appellees for thelr acts Is con- 
taiijed In a législative act of the state of Idaho and a proclamation Issued by 
the governor of that state, , the former of itfhich reads as follows: 

"An act establlshing quarantine against dlseased sheep, prescribing the du- 
ties of the governor and state sheep inspecter in relation thereto; and pro- 
vidlng penalties, for the infraction of its provisions. 

"Be It enacted by the Législature of the state of Idabo: 

"Section!. Whenever the Governor of the state of Idaho bas reasons to 
believe that scab or any other infectlous dlsease of sheep has become épi- 
démie in certain localities In any other state or territory, or that conditions 
exist that render sheep likely to eonvey dlsease, he must thereupon by proc- 
lamation,: désigna te such localities and. prohiblt the importation from them 
of any ahéep into tbe state, except under such restrictions as,: af ter consulta- 
tion with the state âhèep inspecter, he may deem prop'er. 

"Any pCTson or corporation, who, after publication of such proclamation, 
receives in charge any such sheep from any of the prohiblted districts and 
transports, conveys or drives the same to and wlthln the Umits of any of the 
countlesôf this state, is punishable by a fine not exeeedlng one thousand 
($1,000) dollars, nor less than two hundred ($200) dollars, and Is liable for ail 
damages that may be sustalned by any person by reason of the importation 
of 'such prohiblted sheep. S 

"Sec. 2. Whenever the proclamation of the Governor, issued. as herelnbefore 
provlded shall prohlbit the drlvlng or Importation of sheep . Into this state 
froni anotber state or territory, or subdivisions thereof, it shall be the duty 
of the stajfi çheep inspector or any of his depijtles, to driyé or transport sald 
sheéj^ so cdniihg into this stSfte in violation of sald proclamation back across 
the ëtàte;n»e from which thëy came, uslhg ail necessary force In so doing; 
proyided,, that tbe state sheep Inspector or nis depùtles niay employ such 
assistancie as jcpay bé necessary for the enforcement of the provisions of this 
act; and the «iosts of sucii déportation shall be a lien upon gàld sheep: pro- 
vlded, that if ijie fine and costs In this act provlded shal} Uot be Immediately 
paid the deputy Bheepjjtfspector shall retftin a suflBclent niimber of sald sheep 
to pày suçl)|flne àpd côsts, whlch sheèp sbaH be sold to pfty the same, by the 
deputy shç'èp.Jâspéctor, in the same n}ânïiêr,as provlded by law for the sale 
of persoûal pybpërty to sàtlàfy a Judginént, find for such serylces the deputy 
sheep inspector shall recelTeftnd retain suoti fées as Is alW^vred sheriffs for 
ifré sçryicè^,tP betàxçd'às'costs. . . , !' 

"Sèé;,^;,Aiiy,p'èrg6n fajililg'or refiising,toasélst such. deputj*; sheep Inspecter, 
as ip tilépirçbediiig" section provlded, , shall be punlshed as in section 6517 
of the Revi^éi Statures of. Idaho (1887> made and provlded." 

Sess. laws 1901, pp. 25, 26. 
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The proclamation îs as follows: 

"Whereas, under the provisions of the act of the Législature of the state 
of Idaho, entitled, 'An act establishlng quarantine against diseased sheep, 
prescribing the duties of the govemor and state sheep inspecter in relation 
thereto, and provlding penalties for the Infraction of its provisions,' it is 
made my duty, whenever I shall hâve good reason to belleve that scab, or 
any other Infections disease of sheep has become épidémie in certain localities 
In any other state or territory, or that conditions exist that render sheep 
liliely to convey disease^ that I shall thereupon, by proclamation, deslgnate 
such localities, and prolàibit the Importation of sheep from such localities, 
except under such restrictions as I, after consultation with the state sheep 
inspecter, may deem proper; and, 

"Whereas, I hâve received statements from rellable wool growers and stock 
raisers of the state of Idaho, and bave also received an officiai report from 
the state sheep inspector, based upon personal examination, as well as afflda- 
vits of responsible citizens of this state, to the effect that the disease known 
as scab or scabbies is épidémie among sheep in certain localities and districts, 
to wit, in the counties of Rich, Cache and Box Elder in the state of Utah, 
in the ceunty of tJintah in the state of Wyoming, and the county ef Elko 
In the state of Nevada; and, 

"Whereas, from such statements, reports and affidavits, I hâve reason to 
believe that the disease known as scab or scabbies has become épidémie 
among sheep in said above-stated localities or districts; and, 

"Whereas, it Is knovi-n that sheep from said districts are being moved, 
driven and imported into the state of Idaho, and that such sheep from said 
districts, if moved, driven or brought into this state, wlll thereby spread in- 
fection and disease on the ranges and among the sheep of this state, which 
act would resuit in great disaster: 

"Now, therefere, I, Frank W. Hunt, Gevernor of the state of Idaho, by 
vlrtue of authority in me vested, and after due consultation with the state 
sheep inspector, do hereby prohiblt the Importation, driving or moving into 
the state of Idaho, of ail or any sheep now being held, herded, or ranged 
wlthin said infected districts, or that may be driven through said districts, 
viz., the counties of Rich, Cache and Box Elder in the state of Utah, the 
county of TJintah in the state of Wyoming, and the county of Elko in the 
state of Nevada, or which may hereafter be held, herded or ranged within, 
or driven through, said infected districts, for a period of 40 days from and 
after the date of this proclàinatïôn. After the termination of said 40 days, 
sheep from said infected districts may be moved into this state only upon 
compliance with the terms of the act of the Législature of the state of Idaho, 
entitled 'An act to suppress contagious and infections diseases of sheep, to 
croate the office of sheep inspecter,' etc., approved March 7, 1901 [Sess. 
Laws 1901, p. 142]. That any sheep imported into this state from the said 
Infected districts, over any railway, and which are unloaded at any point 
in this state for the purpose of feeding or grazing upon the ranges within 
this state, shall be held and quarantined within two miles of the point 
where unloaded for a period of 15 days. And at the expiration of said 15 
days, said sheep shall be Inspected by the state sheep Inspector, or his depu- 
ties, and if found free from disease may be allowed to graze upon the ranges, 
or if said inspection shall show that said sheep are diseased, before they 
shall be allowed to travel over or graze upon the ranges, they shall be held 
nnd dipped as provided in the act of the Législature of the state of Idaho, en- 
titled 'An act to suppress contagious and infections diseases of sheep,' etc., 
approved March 7, 1901 [Sess. Laws 1901, p. 142], until said sheep are cured 
of ail disease. That the quarantine proclamation heretofore issued by me, on 
the llth day of February, 1901, is hereby revoked." 

That the facts which are claimed to exist, and which are referred to in 
said proclamation as reasons for making the same, are false and groundless, 
and were given to said Gevernor, if he has received the same, for the sole 
purpose of inducing him to assist the appellees, their associâtes and con- 
federates, in obtaining for themselves the monopoly of tho grazhig lands 
ou the public domain of the United **^«tsa in the state of Idaho. That the 
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sald sheep of the appellants were free from scab, and the district referred 
to In sald proclamation through which the said sheep had traveled and had 
been grazed was free from scab and dlsease of ail klnds. That the laws of 
the United States provide for the inspection of sheep passing from one state 
to another, and for the inspection of sald diseases referred to in said procla- 
mation and law of the state of Idaho. That the fédéral government employs 
inspectors of sheep, who inspect ail sheep passing from one state to another, 
and détermine whether said sheep are infected with disease, and particularly 
the dlsease known as scab; and sald Inspectors had and were then Inspect- 
Ing the sald sheep, and the appeUants had caused their sald sheep to be so 
Inspected in conformlty with the laws of the United States and said in- 
spection disclosed that the sheep and the range upon which they then were 
and had been was free from disease, particularly the dlsease of scab. 

To this bill of complaint the défendants demurred for want of equity. 
The demurrer was sustained, and thereuiwn a decree wàs entered dismissing 
the appellants' bill, from which they take thelr appeal. 

Arthur Brown, James H. Moyle, Brown & Henderson, and Lind- 
say B. Rogers, for appellants. 

Frank Martin, W. Ê. Borah, and E. J. Dockery, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
he opinion of the court. 

Assuming, as we must, that ail the facts pleaded in the bill of com- 
.ykint are true, the question is presented whether a case is stated 
i^or équitable relief. Upon the application for a tenjporary restraining 
order in the court below, investigation was had upon affidavits and 
upon the oral évidence of witnesses taken in court. The court found 
that such évidence indicated that the sheep were not diseased, and that, 
according to the testimony of the chief witnesses upon both sides, 
sheep having the disease of scab could be so far cured as to render 
a passage through the country safe from the spread of the disease by 
dipping them twice at intervais of lo days. The court sent the chief 
sheep inspecter of the state and the United States inspector to per- 
sonally inspect the sheep. The resuit of their inspection was that 
the sheep were found practically free from disease. The court said 
later, in ruling upon the demurrer, "The simple facts in this case are 
that the sheep were not so diseased as, to justify their exclusion." 
But, after entertaining the motion for and granting a temporary in- 
junction, the attention of the court was directed to the récent cases 
of Rasmussen v. Idaho, i8i U. S. 198, 21 Sup. Ct. 594, 45 L. Ed. 
820, and Smith v. St. Louis & Southwestern Railroad Company, 
181 U. S. 248, 21 Sup. Ct. 603, 45 L. Ed. 847. Upon the authority 
of those décisions the demurrer to the bill for want of equity was 
sustained, the court drawing therefrom the conclusion that when the 
law is upon its face one to prevent the spread of disease in a state, 
and is a con.ititutional exercise of thé législative power, the state offi- 
cers may be relied upon to enforce it in good faith, and in justice to 
ail. In othei words, the conclusion reached was that state officers 
claiming to acl under and justifying their acts by a law which is valid, 
are not subjec > to control or injunction by the courts. We are un- 
able to agrée \,ith that conclusion, nor do we find support for that 
doctrine in eitl r of the cases above referred to or in any décision 
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cf the courts. In the Rasmussen Case the validity of the act of the 
Idaho Législature of March 13, 1899 — which is the act under which 
the défendants justify their course in the présent suit — was in ques- 
tion. It was held that the act is not in conflict with the Constitu- 
tion of the United States. There was no suggestion in that case 
of unlawful action under the law. The sole question was of the 
legality of the act. So, in the case of Smith v. St. Louis & South- 
western Railroad Company, the court considered a similar quaran- 
tine law of Texas, which made it the duty of a live stock sanitary 
commission, upon receipt of "reliable information" of the existence 
of certain diseases among cattle, to make careful examination of ani- 
mais believed to be infected with such disease, and to ascertain what, 
if any, disease existed ; and, if the disease was found contagious or 
infectious, it was made the duty of the commission to direct and en- 
force "such quarantine Unes and sanitary régulations as are neces- 
sary to prevent the spread of any such disease," and to provide that 
no domestic animal infected with such disease should be permitted 
to enter or leave the district or grounds so quarantined, except by 
authority of the commissioners. It was held that this statute, as 
construed and applied, was not in conflict with the Constitution of 
the United States. In that case, as in the Rasmussen Case, there 
was no question of misconduct of the commissioners, and there was 
no contention that their action was controlled by improper motives, 
or was unjustified by the facts, except that it was contended that it 
did not affirmatively appear that the action of the commission was 
taken on sufïicient information. But the court held that it did not 
appear that it was not taken on sufïicient information, and therefore 
applied to the -case the presumption which the law attaches to the 
acts of public ofificers. The inference fairly to be drawn from the 
language of the décision is that, if it had appeared that the action 
of the sanitary commission was taken on insulificient information, a 
différent case would hâve been presented. 

It is contended that the décision of the Circuit Court finds support 
in the case of Compagnie Française v. Board of Health, 186 U. S. 
380, 22 Sup. Ct. 811, 46 L. Ed. 1209. But there, as in the cases 
above referred to, the sole question was of the validity of the quaran- 
tine law. The quarantine had been established by the State Board of 
Health of Louisiana, a corporation whose existence and powers were 
derived from the act of the Législature of that state (section 8 of 
act No. 192, p. 444, of the year 1898) authorizing the State Board of 
Health, in its discrétion, to "prohibit the introduction into any infected 
portion of the state persons acclimated, unacclimated, or said to be 
immune, when in its judgment the introduction of such persons would 
add to or increase the prevalence of the disease." Under this power 
the Board of Health excluded healthy persons from a locality in- 
fested with a contagious disease, and its power to do so was sustained 
by the court. No question was raised of the perversion of the law 
for private gain, or selfîsh interest, or for any improper purpose. In- 
deed, it is difiicult to conceive how any such question could hâve 
arisen. The law did not require the Board of Health to obtain in- 
formation, or to hâve good reason for its action, but committed the 
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whole raatter to its judgment. In the exercise of its judgment, the 
board established the quarantine. It was not contended that its 
judgment was improperly influenced, or that its action was unwise. 
The case, ?^s it was presented to the court, was one which involved 
only the power of a state to prevent citizens in good health from 
entering a quarantined district. The power was sustained, evidently 
upon the theory that the entrance of such persons added fuel to the 
flame, furnished new subjects for the disease, extended its ravages, 
and prolonged its life. 

A leading case ùpon the law of quarantine is Railroad Company 
V. Husen, 95 U. S. 465, 24 L,. Ed. 527, a case in which the court 
had under considération an act of the Législature of Missouri, which 
provided that no Texas, Mexican, or Indian cattle should be driven or 
otherwise conveyed into or remain in any county of that state be- 
tween Mardi ist and November ist in each year. The question was 
whether the statute was in conflict with the clause of the Constitution 
giving to Congress the power to regulate commerce, and whether it 
was a proper exercise of the police power. The court said, "It is a 
plain régulation of Interstate commerce, a régulation extending to 
prohibition," and the court, held also that it was not a lawful exercise 
of the police power of the state. The décision in that case recognizes 
the right of a state to pass sanitary laws and laws for the protection 
of property within its borders, and its right to prevent persons and 
animais sufifering from any contagions or infections disease from 
entering the state, and its right to establish quarantine and reason- 
able inspection laws, but it dénies jts right to interfère with transpor- 
tation into the state "beyond what is absolutely necessary for its self- 
protecfion. The court said, "It may not, under the cover of exercis- 
ing its police powers, substantially prohibit or burden either foreign 
or Interstate commerce." Of the statute then under considération, 
the court said: 

"It Is not a quarantine law. It Is not an inspection law. It says to ail 
natural persons and to ail transporta tion companles: 'You sliall not bring 
tnto the state any Texas cattle, or any Mexican cattle, or Indian cattle be- 
tween March Ist and November Ist in any year, no matter whether they are 
free from disease or not.' » » ♦ The police power of a state cantiot ob- 
struct foreign commerce or Interstate commerce beyond the necessity for its 
exercise. * * * And, as its range some times cornes very near to the field 
committed by the Constitution to Congress, it is the duty of the courts to 
guard vigilantly against any needless intrusion." 

The application of the doctrine of that case to the présent dis- 
cussion leads to the inquiry: Can state officers accomplish under 
the protection of a valid law the very results which the state is for- 
bidden to authorize by législation? Hère are state ofEcers who, if 
the allégations of the bill are true, are so using the police power as 
to obstruct "Interstate commerce beyond the necessity for its ex- 
ercise." The contention of the appellees, followed to its logical con- 
clusion, is that, if the act under which state ofKcers proceed to estab- 
lish a quarantine is of itself valid and constitutional, it matters not to 
what extent such authority be abused, nor upon what grounds or 
information the officers proceed. No matter how arbitrary their act, 
or how unfounded in necessity or reason, it must be presumed that 
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it is done in good faith, and the bona fides thereof is not subject to 
investigation. By this doctrine the power of congress to regulate 
interstate and foreign commerce is practically talcen away, and vested 
in tlie executive officer of the states. The act of the Législature of 
Idaho authorizes the Governor to proceed when he "has reasons to 
beheve" that the conditions exist for his action. It contemplâtes that 
his action shall be well grounded in fact, and that, in the absence of 
such reasons, he has no authority to proceed. Such a Hmitation would 
necessarily be imported into the law if the act had been silent on the 
subject. The provisions of the Constitution must necessarily impose 
restrictions on the action of state offîcers, and restrain them from 
exercising the police power further than is reasonably necessary to 
récure protection against disease. It is alleged in the bill that the 
sheep in question were not diseased, and the court so found upon a 
hearing had upon the application for a temporary injunction. It is 
not disputed that danger of contagion from sheep diseased with scab 
or scabbies is removed by a simple treatment applied twice with an 
interval of lo days. It is averred also, and it is not disputed, that 
to exclude sheep for 40 days at the usual time when such sheep are 
brought from >Jevada and Utah into Idaho for summer pasturage is, 
in efïect, a total exclusion. It is alleged that the true purpose of 
the proclamation and of the acts of the appellees is to prevent the 
admission of the appellants' sheep to the pasture on the public do- 
main within the state of Idaho, and to reserve such pasturage for the 
sheep of the inhabitants of that state. If thèse averments are true, 
we think the appellants are entitled to équitable relief, and that the 
court erred in sustaining the demurrer and dismissing the bill. 

The cause will be remanded, with instructions to overrule the de- 
murrer, and for such further proceedings as may not be inconsistent 
with the foregoing views. 



MOORB et al. v. HAMMOND et al. 

(CSrcult Court of Appeals, Ninth Circuit. February 24, 1903.) 

No. 817. 

Equitt— SuFFiciËNCT op Bill— Qrounds for Relief. 

A bill alleged that complainants and S. agreed verbally to co-operate 
in a scJieme to secure the building of a railroad and to obtaln subsidies 
therefor, the profits to be divided; that S., acting for ail, as défendant 
knew, made a written contract with défendant by which défendant was 
to secure a contract for the subsidies, and undertake to build the road, 
and S. was to procuré the necessary money by a short loan until the 
road was bullt, and its securities could be marketed, paying such com- 
missions for the loan as should be agreed on, the profits of the enter- 
prise to be divided between S. and défendant, but, if either falled to 
caxry out his part of the contract, he was to hâve no share in the profits. 
It was then alleged that S. failed to obtaln the money because défend- 
ant refused to agrée on the commission to be pald, but no facts were 
stated showing that S. procured any one able and willlng to lend the 
money at any rate of commission. It was further alleged that défendant 
obtalned the money, built the road, and secured thereby property of 
large value, donatéd as subsidies, to recover an interest in which com- 
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plainant sned. Eeld, that the MI stated no cause of action against de- 
fendabt, since It afflrmatlvely appeared therefrom that S. never became 
entltled to any share of the profits under the tenns of his contract with 
défendant. 

'i. CONTBACTS— PaBTIES— RiGHT TO SUE. 

A bill alleged that S., on behalf of hlmself and complainants, entered 
Into a contract wlth défendant by whlch they agreed to Jointly pros«- 
cute a certain enterprlse and dlvlde the profits; that défendant knew 
of complalnant's interest In the contract; that the enterprise was carried 
ont, and large profits realized, whlch were divlded between défendant 
and S. in fraud of complalnant's rlghts. Eeld, that the contract pleaded 
created no contractual relation between complainants and défendant 
whlch would support a suit; the remedy of complainants, if any, being 
against S. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

For opinion on demurrer to bill, see iio Fed. 897. 

George A. Brodie and Emmons & Emmons, for appellants. 
C. W. Fulton, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The court below sustained a demurrer to 
the amended bill of complaint, and thereafter dismisse d it at the com- 
plainants' cost. The appeal therefore présents only the question of 
the sufficiency of the bill. It was brought against Hammond, one 
John C. Stanton, and a corporation called the Astoria Company. 
It allèges that in the month of April, 1894, Stanton, who was never 
served with process, never appeared in the suit, and was subsequently 
dismissed therefrom on the motion of the complainants, entered into 
a paroi agreement with one Campbell and the complainaits to the 
efïect that they should unité their efïorts to secure the right of way, 
together with certain bonuses and subsidies, for building and equip- 
ping a line of railroad from the city of Astoria along the south shore 
of the Columbia river, in the state of Oregon, to a railroad station 
called "Goble," on the Northern Pacific Railroad, in Columbia county, 
of that state, secure the necessary , money for and build and equip, 
or procure other parties to build and equip, the same; that each of 
the parties should dévote such of their time and attention to the 
matter as should be thought désirable ; that each should pay his own 
expenses, and that the profit that might be derived from such opéra- 
tions should be divided, one-third to Stanton, one-third to Campbell, 
and one-third to the complainants jointly ; that no contract should 
be entered into without the concurrence of ail of those parties, and 
that any contracts made should be made in the name of such party 
or parties as might be agreed upon, and, if not made in the names 
of ail the parties, then the party or parties receiving the contract 
should exécute a suitable déclaration of trust showing the rights of 
ail of the parties to the agreement stated. 

It is alleged that each of the four persons named expended consid- 
érable tîme and money in prosecutittg their enterprise and in dis- 
cussing various plans, and that on the 30th day of November, 1894, 
Stanton, acting under the above-mentioned contract, and for the 
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benefit of himself, Campbell, and the complainants, entered into the 
following contract: 

"Mémorandum of Agreement, made this 30th day o£ November, A. D. 1894, 
by and between Ed 1. Bonner and A. B. Hammond of Missoula, State of 
Montana, hereinafter called the party of the flrst part, and .T. C. Stanton, of 
New York City, and H. I. Kimball, of Atlanta, State of Georgla, hereinafter 
called the party of the second part, witnesseth: 

"That whereas certain parties in Astoria, Oregon. own a ràilway now in 
opération from the west side of Young's Bay southerly along the Pacific Coast 
some sixteen miles, and known as the Seaside Railway Company — which sald 
Company also own and control the grant from the United States Government 
to bnild a drawbridge aeross said Young's Bay, and 

"Whereas, the citizens of Astoria hâve donated certain lands and other 
property, and placed the same In the hands of the Astoria Savlngs Bank 
Trustées, to be used as a subsidy nnder the control and direction of a com- 
mittee of twenty-one named by them for the building of the Columbia River 
and Astoria Hailway, from Astoria to a connection with the Northern Pacific 
E^R. at Goble; and 

"Whereas, the party of the first part Is willing to enter into contract with 
the owners of the said Seaside Railway for its road and franchise, includlng 
the grant for the said drawbridge from the U. S. Government, also to enter 
into contract with the committee controlling said subsidy — for the construc- 
tion of said Columbia River and Astoria Railway, which sald contracts arc 
to hâve the approval of the party of the second part; and 

"Whereas, the said party of the second part has heretofore had preliminary 
negotiations with parties who are to undertake to furnish the money neces- 
sary to buy said Seaside Railway, also to build said Columbia River & As- 
toria Railway — and is confident of their abllity to secure such money: 

"Now, therefore, in considération of one dollar in hand paid each to the 
other — the receipt of which Is hereby acknowledged, agrée as follows, to wlt: 

"First. It is mutually agreed that ail parties hereto shall unité their influ- 
ence in securing for the party of the flrst part the most favorable contract 
with the said Seaside Railway Company and with the said Subsidy Com- 
mittee. 

"Second. The said party of the flrst part hereby agreed to enter into con- 
tract with the said Seaside Railway Company for the purchase of its rail- 
way and franchise, also to enter Into contract with the said Subsidy Com- 
mittee for the building of the said Columbia River and Astoria Railway, 
upon the best terms obtainable. 

"Third. The said party of the second part hereby undertakes to finance 
the entire enterprise and secure the funds requlred for the purchase of the 
said Seaside Railway and its franchises, and for the construction of the said 
Columbia River & Astoria Railway — in accordance with the proposed con- 
tracts with said parties, and the party of the flrst part. It belng mutually 
understood that the plan of raising such money suggested by the said party 
of the second part, viz., of borrowing the full amount required for an aver- 
age term of about two years at 6 per cent, per annum interest — and the 
payment of such commission as may be agreed upon between the lenders 
and ail the parties hereto— and pledging as security for such loan, ail of the 
subsidies which may be procured — also ail of the securlties, stock and bonds 
which may be Issued upon said properties, Is accepted. 

"Fourth. It is hereby mutually agreed that ail of the parties hereto shall 
work to secure additional subsidies, thIs having spécial référence to thft 
property on the west slde of the Astoria harbor — and that In every depart- 
ment of the work hereln contemplated by elther party there should be mutual 
conférence and co-operation. 

"Fifth. It is hereby further mutually agreed that in case It should be found 
désirable to interest other parties in this enterprise that it may be done upon 
the mutual consent of the parties hereto, and whatever interest in the enter- 
prise it is found necessary to part with for such purpose should be deducted 
from the whole, each of the parties hereto surrendering its pro rata share. 

"Sixth. It is hereby further mutually agreed that the parties hereto shall 
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work In good faith, each aidlng the others wheaever possible — and that In 
ail eontrâcts and In ail property or profits tte interest of each party shall 
be as follows, viz.: 

'<o/, to the parties of the flrst part, and */9 to the parties of the second 
p«rt. 

"Çeventh. It Is hereby turther mutually agreed and understood that in 
case the sald party of the flrst part falls to secure the contracts herein re- 
ferred to, that they wlU surrender «11 clalms and not be entitled to any in- 
terest therein^-and in case the party of Ijie second part fails to secure the 
money to earry ont sald contracts, as cohtemplated, and that burden falls 
upon the party of the flrst part, the sald party of the flrst part shall not in 
such case be bound to divide any of the profits of the enterprise with the 
said parties of the second part. 

"In wltness whereof the sald parties haye , hereunto aflBxed their hands 
and seals àt Portland, Oregon, tlj^ day ànd yeai- first above wrltten in quad- 
rupUcate, Edward I. Bonner, 

"By A. B. Hammond. [Seal.] 
"A. B. Hammond. ISeal.] 

",T. O. Stanton. [Seal.] 

"H. I. Klmball, [Seal.]'" 

It is alleged that at the time of the making of the contract of 
November 30, 1894, Hammond, Bonner, and Kimball knew that the 
complainants àrid Campbell were interested with Stanton therein, and 
that Stanton, subsequently reported the same to the complainants 
and Campbell, and notified them that he had taken the contract in 
the names of Kimball and himself, but for the use and benefit of 
Kimball, himself, Campbell, and £he complainants, and that it was 
thereupon fui^ther agreed between the complainants, Stanton, and 
Campbell "that from thenceforth they would work together in fur- 
therance of the objects" of the contract of November 30, 1894, and 
that Stanton; Campbell, and the complainants' interests "therein and 
thereunder should be the same as theretofore agreed upon under 
said verbal agreement, to wit, one-third to said complainants, one- 
third to said Stanton, and one-third to said Campbell." It is alleged 
that Kimball, Stanton, Campbell; and Hammond, "in pursuance of the 
contract, did unité their influence in securing for said Hammond and 
said Bonner the most favorable contracts, as contemplated" by that 
of November;30, 1894, both with the Seaside Railway Company and 
with the subsidy committee therein mentioned; that thereafter, and 
about December i, 1894, Hammond, açting for himself and Bonner, 
in pursuance of the contract of November 30, 1894, entered into a 
contract with certain persons therein described as the "committee of 
direction" and the Astoria Savings Bank, a corporation, by which 
Hammond and Bonner undertook to build the railroad described for 
certain subsïdies, by the terms of which contract the actual work of 
construction of the railroad was required to be commenced on or 
before the ist day of April, 1895, and that at least $100,000 should 
be expended in such construction on' or before July i, 1895, which 
road should be completed and ready for opération on or before the 
30th day of October, 1896. It is alleged that Stanton, Kimball, Camp- 
bell, and the complainants proceeded in good faith, with the knowl- 
edge and approval of Hammond and Bonner, to perform the con- 
ditions and agreements required by the contract of November 30, 
1894, on the part of Stanton and Kimball, "and particularly to secure 
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additîonal subsidies and the necessary money with whîch to build" 
the road, and that they did secure, or aided in securing, certain ad- 
ditîonal subsidies, especially with référence to real property on the 
v.-est side of the Astoria Harbor, of the value of $500,000. It is al- 
leged that Hammond acted for both Bonner and himself, and that 
for a time he co-operated with Kimball, Campbell, and the complain- 
ants, especially in the matter of securing the additional subsidies, 
and for a time pretended to co-operate with them for the purpose of 
securing the necessary money with which to build the road, but "that 
said Hammond and Bonner never acted in good faith in trying to 
secure said necessary money, and did not in fact try to secure said 
necessary money, or aid in securing the same, nor did said Hammond 
proceed in good faith to the performance of any act in aid of the 
said Stanton, Kimball, Campbell, and the complainants in procuring 
said necessary money." It is alleged that Stanton, Kimball, Camp- 
bell, and the complainants did a large amount of work in furtherance 
of the contract of November 30, 1894; that Hammond "refused to 
State what commissions he was willing to pay or should be paid in 
securing said money, and refused to work" with the complainants, 
Stanton, Kimball, or Campbell in trying to secure money, "and re- 
fused to aid them whenever possible — in fact, refused to aid them 
at ail — and, having in the name of himself and said Bonner the con- 
tract for said subsidies and regarding said railway," refused to make 
any contract for procuring the necessary money, "and refused to in- 
form said Stanton, Kimball, Campbell, or complainants, or any par- 
ties whom they sought to interest, or from whom they sought to 
secure said money, what kind of a contract he, said Hammond, 
would make or agrée to, and refused to give any paper of any kind, 
or make any agreement of any nature, that would enable anybody 
to investigate the situation, and, if satisfactory, accept the specified 
terms." It is alleged that by reason of such refusai on the part of 
Hammond, acting for himself and Bonner, Stanton, Kimball, Camp- 
bell, and the complainants were, and that each of them was, pre- 
vented "from procuring the necessary money with which to build said 
railroad, and prevented from 'financing' said enterprise, which other- 
wise they would hâve been able to do, and would hâve donc." It 
is alleged that pending the negotiations Bonner assigned ail his in- 
terest in the contract of November 30, 1804, to Hammond, and that 
Kimball, with the approval of Hammond, assigned ail his interest 
therein to Stanton, and that it was thereupon agreed that Stanton 
should hold the same for the benefît of himself, Campbell, and the 
complainants in the proportion above stated, of which agreement 
Hammond had notice. It is alleged that, after refusing to co-operate 
with Stanton, Kimball, Campbell, and the complainants, Hammond 
proceeded to and did procure the railroad mentioned to be built, and 
acquired and procured to be conveyed to him the subsidies referred 
to, and that he bas also acquired a large amount of other property 
and money as further subsidies for the building of the railroad, ag- 
gregating upvt^ards of a million of dollars in value. It is alleged 
that the profits realized by Hammond are large, and consist of va- 
rions classes of property in part described in the biU; that the 
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work donc and money expended by Stanton, Kimball, Campbell, and 
the complainants in securing subsidies and in carrying out the plan 
and purpose specified in the contract was of great value ; that neither 
Campbell nor the complainants hâve received any compensation for 
their services so rendered, nor hâve either of them been repaid any 
part of the moneys so expended by them. It is alleged that the 
refusai of Hammond and Bonner to co-operate with Stanton, Kim- 
ball, Campbell, and the complainants in their efforts to secure 
the money with which to build the road was a fraud upon them, and 
each of them, by which Hammond sought to deprive them of their- 
part of the profits of the enterprise, and that Hammond has appro- 
priated the entire profits to his own use. It is alleged that the com- 
plainants were unable to get any information from Hamrpond in re- 
spect to his actions or intentions in the matter, and that they were 
informed by Stanton from time to time that no definite action had 
been taken in regard to the raising of money for the construction of 
the road, but that its building was still in contemplation, "and com- 
plainants did not know that said road had been built until very re- 
cently, and as soon as they discovered the fact that it had been built, 
and said bonuses and profits appropriated by said Hammond to his 
own use, they immediately began the investigation of the facts and 
the préparation of this bill of complaint." It is alleged that Stanton 
had been requested to join in the suit, but had refused to do so ; that 
Stanton, after acquiring the interest of Kimball, and while Hammond 
was building the road, entered into a conspiracy with him to cheat 
and defraud Campbell and the complainants out of their rights in the 
premises, and in pursuance of such conspiracy Stanton and Ham- 
mond "secretly and fraudulently concealed from said Campbell and 
said complainants what was being done in regard to said enterprise 
and in regard to the carrying out of said contract as aforesaid, and 
refused to give said Campbell or said complainants any information 
in regard thereto, and said Stanton and said Hammond hâve secretly 
and fraudulently divided the profits realized on the carrying out of 
said contract, the acquisition of said subsidies, and the building of said 
railroad as aforesaid, between themselves." It is alleged that Ham- 
mond claims to hâve conveyed certain of the property mentioned in 
the bill to the défendant the Astoria Company, which conveyance was 
without considération, and with knowledge of the facts alleged in the 
bill. It is alle'ged that complainants hâve acquired ail the interest of 
Campbell. The prayer is that Hammond be required to account to 
the complainants, and that they be adjudged to be the owners of an 
undivided two-thirds of four-ninths of the real property described in 
the bill, and that a conveyance thereof be decreed to them, as well 
as a decree for profits, etc. 

We are of the opinion that the bill makes no case against Ham- 
mond, for several reasons. In the first place, the complainants claim 
only a portion of the right secured to Stanton by the contract of No- 
vember 30, 1894. By that contract he and Kimball constituted the 
"party of the second part" thereto, and their undertaking was to 
finance the entire enterprise and secure the funds required for the 
purchase of the Seaside Railway and its franchises, and for the con- 
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struction of the contemplated railroad. Their plan was stated in 
the contract and expressly accepted by Hammond and Bonner ; and 
the contract expressly declared that Stanton and Kimball had already 
had preliminary negotiationS with parties who would undertake to 
furnish the necessary money, and were "confident of their ability 
to secure such money." The conséquence of their failure in that 
regard is also distinctly declared in the contract itself, as follows : 

"It is hereby further mutually agreed and understood that, in case the 
said party of the flrst part [Hammond and Bonner] fail to secure the con- 
tracta herein referred to, that they will surrender ail claims and not be en- 
titled to any Interest therein — and in case the party of the second part 
[Stanton and Kimball] fails to secure the money to carry ont said contracta, 
as contemplated, and that burden falls upon the party of the flrst part, the 
said party of the flrst part shall not in such case be bound to divide any of 
the proflts of the enterprise with the said parties of the second part." 

It is not pretended that either Stanton or Kimball ever secured 
any money for the purposes contemplated, or produced any one 
willing, under any conditions or circumstances whatever, to advance 
the required money, or any part thereof, but that burden, according 
to the averments of the bill itself, fell upon and was borne by Ham- 
mond. It is true that it is alleged that the latter refused to state what 
commissions he was willing to pay or that should be paid to secure 
the money, or the kind of a contract he would make to that end, 
and that he refused to work with the complainants Stanton, Campbell, 
or Kimball in good faith in an effort to secure the funds. "The kind 
of a contract" upon which the money was to be provided by Stanton 
and Kimball was expressly proposed by them, and accepted by Ham- 
mond and Bonner in the written agreement executed by and between 
those parties. The détermination of the question of commissions did 
not rest with Hammond alone. The contract, as has been seen, 
provided for the payment of such commissions "as should be agreed 
upon between the lenders and ail the parties" thereto. Manifestly, 
until some one was found who would loan the money, the question 
of commissions was prématuré; and when it should arise it was to 
be determined no more by Hammond than by Stanton, and not by 
those two, even, but by ail of the parties to the contract, together 
with the lenders. It is not alleged that Hammond or Bonner put 
any obstacles in the way of Stanton and Kimball's securing the 
money. No fact is alleged from which the court can see, or even 
infer, that their failure to secure the money they contracted to secure 
was caused by any act of Hammond or Bonner, or their refusai to do 
anything demanded by their contract to be done. There is not a fact 
alleged even tending to show that Stanton or Kimball ever had any 
particular person, corporation, or company, even in contemplation, 
willing to furnish the required amount upon any sort of teï-ms or 
conditions. Upon such a bill, it is idle to claim that the failure of 
the parties who contracted to furnish the funds was caused by the 
other parties. Moreover, Hammond had no contractual relations 
with the complainants. His and Bonner's contract was with Stanton 
and Kimball. The fact alleged that the complainants and Campbell 
had a verbal agreement with Stanton by which they were to be en- 
titled to a certain portion of Stanton's profits under his contract with 
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Haiîlmond and Bonner, of which verbal agreement Hammond and 
Bonnet had knowledge, did not in any wise establish any contractual 
relations between the complainants and Stanton on the one part and 
Hammond and Bonner on the othér. Rockafellow v. Miller, 107 N. 
Y. 507, 14 N. E. 433; Burnett v. Snyder, 76 N. Y. 344; Bâtes on 
Partnership, §§ 164, 167; Johnstone v. Robinson (C. C.) 16 Fed. 
903; Am. & Eng. Enc. of Law (ist Ed.) 933. ;> 

It is nowhere alleged that there was ever any contract between the 
complainants and Hammond. Théir only interest could, according 
to the averments of the bill, corne' through Stanton, and, as Stanton 
never acquired any, for the reason that he wholly failed to furnish 
the funds he contracted to furnish, it follows that the bill is without 
equity, and was properly dismissed» 

The judgment is affirmed. 



TJNIÏED STATES v. FIDBLITY TEUST 00. (WYMAN et al., Interveners). 

(Circuit Court of Appeals, Ninth Circuit. February 2, 1903.) 

No. 899. 

1. Plbading— Issues and Vabiancb— Epfbct op Admissions in Answer. 

The bond of an Indian agent was conditioned tbat he should account 
for ail public funds and property, ail money belonging to the Indians 
under his charge comliig Into his hands, and ail other funds received 
by Mm by reason of his position. The complaint, in an action by the 
United States on such bond, alleged that on settlenient of the agent's 
accounts a balance was f ound due the United States, which the agent 
had failed to pay or accàunt for. A statement of the agent's account 
was also filed as a bill of particulars, which showed that the item on 
which the action was based was a sum chargea to the agent as havlng 
been received by him from a thlrd person, to be paid to Indians under 
his charge for work done by them. Eeld that, the money being recover- 
able on the bond by the United States for the benefit of the Indians, 
the fact that such money was not due to the United States as alleged 
In the complaint, or that it was not properly chargeable In his account 
so as to render the statement compétent évidence of its recelpt, dld not 
preclude its recovery in the action, where the défendants, advised by 
the bill of particulars of the exact nature of the claim. In their answer 
admitted the receipt of the money, and alleged aS a défense that it was 
properly paid out, which défense Was not sustained by the évidence. 

55, Limitations— Action bt Unitbd States. 

A State statute of limitations cannot bar an action by the United States 
on the bond of a public offlcer. 

8. Res Jddicata— Rbjection dp Claim ' Asainst Estatb— Washington Stat- 
ute. 

Under Balliriger's Ann. Codes & St. Wash. §§ 6226, 6230, which pro- 
vide that clalms against the estate of a décèdent shall be presented 
for allowance to thé executor or administrator, and If disallowed by 
them to the judge of thé superlor court, and especially in vlew of section 
6233, which provides for bringlng suit In the proper court on a claim 
rejected "by either the executor, administrator, or the court," the rejec- 
tion of a claim by the court is not an adjudication which can be pleaded 
in bar of a subséquent action thereon in a fédéral court, which has juris- 
diction. 
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In Efror to the Circuit Court of the United States for the West- 
ern Division of the District of Washington. 

This is an action brought by the United States on the bond of Moses P. 
Wyman, formerly agent of the Crow Indian Agency, in the state of Montana. 
In the original complaint It was alleged that on February 4, 1890, the agent 
was appointed, and that on April 1, 1890, he executed his bond and took 
his oath of office, and that he held said office until February 28, 1894; that 
during the time while he held said office there came into his hands directly 
from the United States $88,672.57, and from sales of property belonging to 
the United States, sold by him, $111,457.84, amounting in ail to $200,130.41, 
■which he received for the use of the plalntifC, of which sum he disbursed 
and accounted for $199,119.91, but did not account for or disburse the bal- 
ance of $1,010.50, which sum he converted and appropriated to his own use, 
in breaeh of his trust and the conditions of his bond; that the plaintiffi made 
demand upon the agent and his bondsmen for said balance; that on October 
18, 1898, the said agent died in Piercc county, Wash., and the Fidelity Trust 
Company was appointed his administrator; that the plaintilï's claim was 
duly filed with the said administrator for said balance, but was rejected 
and disallowed. With the complaint the plaintifC in error filed a bill of par- 
ticulars, setting forth a statement of the account of said agent from April 1, 
1890, to February 28, 1894, showing a balance of $157.50 in the agent's 
favor; but thereafter, In a supplemfntal account, made on September 26, 
1896, charging the agent under his bond with the sum of $1,168.00, upon in- 
formation purporting to show that in the fall of 1891 he contracted with one 
David G. Browne for the Indians of said agency to haul 200 tons of hay 
to Fort Custer for Browne, for which the Indians were to receive 85 per 
ton, and that for such hauling by the Indians Browne paid the agent for the 
Indians $1,168, which the agent never paid to the Indians, but appropriated 
to his own use; upon which, upon a statement of the whole account of said 
agent made by the Auditor of the Interior Department, Treasury Depart- 
ment, on July 14, 1899, a balance of $1,010.50 was found against him under 
his bond. The Fidelity Trust Company answered the complaint, and alleged 
that said agent, before the commencement of the action and during his life- 
time, satisfied and discharged the plaintifC's alleged claim by payment there- 
of. The défendants in error, Jessle .1. Wyman and Nellie M. Browne, by 
leave of the court, intervened as the heirs at law of said Moses P. Wyman 
and also answered the said complaint. They alleged that "on or before Feb- 
ruary 28, 1894, the said Moses P. Wyman duly and lawfully paid out and 
expended ail of the said sum of $1,010.50 for account of said plaintlff, as 
will more fuUy appear upon the trial for cause." Thereafter the interven- 
ers moved the court that the plaintlff be required to set forth the terms of 
the bond, and to déclare what the supposed moneys or funds were from 
which the balance of $1,010.50 was alleged to hâve been taken and appro- 
priated by the said agent to his own use. The motion was allowed by the 
court, and thereupon the plaintiffi filed an amended complaint setting forth 
the bond in hœe verba, the condition whereof is as follows: "The condition 
of the foregolng obligation Is such, that, whereas the Président of the United 
States bas appointed the said Moses P. Wyman to be agent for the Indians 
of the Crow Agency in Montana by commission dated February 4, 1890, and 
said Moses P. Wyman shall, at ail times, during his holding and remalning 
in said office, carefully discharge the duties thereof, and falthfuUy disburse 
ail public moneys, and honestly account, without fraud or delay, for the 
same and for ail public funds, including funds designated in régulations of 
the Indian department as miscellaneous receipts, and moneys belonging to 
the Indians under his charge which shall or may come into his hands, and 
ail other funds received by him by reason of his position as Indian agent, 
and for ail public property placed in his charge, then the above obligation 
to be void and of no effect; otherwise to remain in full force and virtue." 
The amended complaint alleged, furthcr, that on July 14, 1899, upon a settle- 
ment of said agent's account, duly made by the Treasury Department and 
the Auditor of the Interior Department, it was found and determined by said 
auditor that there was a bala,nce due the United States from said Indian 
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agent on account of such âgency and upon said bond of $1,010.50, and a 
certlflcate to that eflfect was duly made by sald audltpr. The amended com- 
plaint proceeded to allège a demand upon tbe agent, and set forth tbe facts 
of his dekth, and the appolntment of the adminlstrator of hls estate, and the 
due présentation of sald clalm to said adminlstrator, and Its rejection there- 
of. The Fldéllty Trust Company, answering the amended complaint, admlt- 
ted that on September 12, 1899, the plalntiff filed with sald adminlstrator its 
claim agalnst sald estate for $1,010.50, and that the adminlstrator rejected 
the same, and that on March 8, 1900, the plaintllT agaln filed with the ad- 
minlstrator the sald clalm, whlch -was again rejected and disallowéd. For 
a further and separate défense, the trust company alleged that before the 
commencement of the action, and durlng the llfetime of sald Moses P. Wy- 
man, the said Wyman satlsfled and discharged the plalntiff's alleged clalm 
by payment thereof. The answer then proceeded to set up the défense 
that the action was barred by teason of the following facts: That on Octo- 
ber 3, 1898, said Moses P. Wyman dled, and on January 26, 1899, his will 
was admltted to probate, and the trust company was duly appointed admin- 
lstrator wlth the will annexed; that the adminlstrator duly publlshed notice 
to creditors of said estate, requlring them to présent their clalms wlthin one 
year after the date of such notice, the first publication whereof was made 
on February 2, 1899; that on September 12, 1899, the plalntiff presented to 
sald adminlstrator for allowance its clalm for $1,010.50, and the adminlstra- 
tor Indorsed said clalm as rejected, and forthwith notifled the plalntiff thereof; 
that on September 12, 1899, on the disallowance of said clalm, the plalntiff 
presented the same to the superior court of the state of Washington for Pierce 
county, having jurlsdictlon of such matters, and the court disallowéd the 
same; that this action was not begun wlthin a period of three months after 
the rejection of said clalm; that thereafter, on March 8, 1900, the plalntiff 
agaln presented for allowance the sald claim, whlch claim was on said date 
duly indorsed as rejected, and the plaintlff was notifled thereof; that said 
présentation on March 8, 1900, was not made wlthin one year after the date 
of said publication of notice to creditors. To thls second défense the plaln- 
tiff demurred, on the ground that the facts therein alleged constituted no 
défense, and tiie court sustalned the demurrer. The Interveners also an- 
swered the amended complaint, admitting the exécution of the bond, but 
denying that the said Moses P. Wyman was Indebted to the plalntiff in the 
sum of $1,010.50 or in any sum whatever, and they denied that the said sup- 
plemental account of 3uly 14, 1899, as stated in the amended complaint to 
be between the sald agent and the plaintlff, Is duly stated as to the Item of 
$1,168, wherein It is supposed that that amount or any amount of money 
whatever was in the fall of 1891, or at any other time, pàid to the said 
agent in his officiai capacity by one Bavid G. Browne for or on account of 
the plaintlff. Or for whlch the agent was in any manner accountable to the 
plalntiff. The answer proceeds to allège that at the expiration of the term 
of office of sald agent the TJnited States was indebted to hlm in the sum 
of $157.50; that the account of sald agent so stood until July 14, 1899, when 
the Interior Department recelved information that said agent ' "d in 1891 
received $1,168 of one David G. Browne for account of the Unltc.. States as 
such agent, and that upon thls information a new and so-called supplemental 
account statement by direction of the Treasurer's Department was made up 
against said agent by the audltor of that department for the Department 
of the Interior, by charglng that amount addltlonally against sald agent's 
accounts, whereby the account was changed from one showing a balance of 
$157.50 in the agent's favor to one showing a balance of $1,010.50 against 
hlm; that said supposed sum of $1,168 was never received by said agent 
from said Browne, but that it is true that In the latter part of the year 1891, 
while sald Moses P. Wyman was Indlan agent and actlng as such, he was 
requested by one David G. Browne, wbo then had a government contract 
to furnish hay for the use of the government at Fort Ouster, Mont., to take 
and reçoive from him, the said Browne, the sum of $1,000, to be held by said 
Moses P. Wyman upon his own Personal and private account, and not as 
Indlan agent, and for and on account of sald Browne, to be by hlm, the said 
Wyman, paid out for and on account of said Browne to certain Crow Agency 
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Indiaiis owning and havlng teams of their own, a large number of whom 
had Jjden hlred by sald Browne to haul 170 0/25 tons of hay, at the rate of 
$5 per ton, from Dana's Ranch, near the Crow Agency, to the government 
post at Fort Custer; that on account of such hauling the agent paid eut to 
the Indians $851.80 on account of thelr services so rendered to Browne, and 
for the remainder accounted to the sald Browne. The answer sets up the 
further défense that the action Is barred by reason of the facts so set forth 
in the answer of the trust company, to ail of whlch portion of thelr answer 
a demurrer was interposed, whlch was sustained by the court. 

The case was tried before the court wlthout a jury, and on the évidence 
adduced the court found, among other flndings of fact, the following: "That 
on the 14th day of July, 1899, upon the settlement of his, the sald Moses P. 
Wyman's aceounts, as such agent, made by the Treasury Department of the 
United States and the Auditor of the Interior Department thereof, it was 
found and determined by sald auditor that there was a balance due the 
United States from said Indlan Agent Wyman, on account of such agency, 
and upon sald bond, the sum of $1,010.50, and a certificate to that effect 
was made by sald auditor; that the item eut of whlch this balance so certi- 
fied grew was on account of money paid by a man named David G. Browne 
to Moses P. Wyman, Indian agent, to pay for the hauling of something over 
two hundred tons of hay by the Crow Indians under hls charge, they to 
be paid for said hauling at the rate of flve dollars per ton; that the Indians 
hauled the hay, though the amount thereof was ascertalned to be less than 
two hundred tons; that the said Wyman did not pay the said money to the 
Indians, nor return the same to Browne, or account for it to the government; 
that the money intrustefl to Wyman was the money of a private Indlvidual. 
to wit, David G. Browne; that no portion of it was drawn from the treasurj 
of the United States, and that the government never had any rlght or clalm 
to it." Upon those flndings of fact the court drew the légal conclusion that 
no part of the money in question ever belonged to or was due to the United 
States, and that the évidence offered on the part of the government failed to 
prove the partieular breach of bond sued on and assigned In the complaint, 
and that the évidence offered on the part of the government in the case was 
inadmissible, incompétent, and wholly insufficient to prove the issue on Its 
part. This légal conclusion and the judgment so rendered are assigned as 
error. 

The court also found that the clalm of the government Is not barred by 
the State statute of limitations, regarding elther the tlme of presenting a 
daim against the decedent's estate or the time within which to bring an ac- 
tion for the rejectlon of such a claim. Judgment was rendered for the de- 
fendants in error; whereupon the plaintifC in error sued out the présent writ, 
and the défendants in error, the said interveners, made joinder thereln, and 
assigned as cross-errors that the trial court sustained the demurrer of the 
plaintiff in error to that portion of the answer to the amended complaint 
which set up the défense that the action was barred, and the défense that 
the court had no jurisdiction of the cause, for the reason that the plaintlfC 
had prosecuted its claim and demand In the superior court of the state of 
Washington for Pierce county against the administrator of said décèdent, 
and that the trial court erred In not holding that the moneys alleged to hâve 
been received by Moses P. Wyman from David G. Browne were received by 
him only as the bailee and agent of sald Browne. 

Jesse A. Frye and Edward E. Cushman, for plaintiff in error. 
George W. Fogg, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The plaintiff in error brought this action against the administra- 
tor of the agent for the Crow Indians, alleging the failure of the 
agent to account for certain money received by him as such officer. 
121 F.— 49 
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The complaimt set forth the total sums received by the agent, and 
the_ total disbursements by him made, showing a balance of $1,010.50, 
which it was àlleged was unaccounted for. With the complaint was 
filed as a bill of particulars the açcount of the agent as settled by 
the Auditor of the Treasury Department and the certified transcripts 
from the Commissioner of Indian Aflfairs. This account showed 
that, on the expiration of the agent's term of ofiSce, a balance was 
found due him of $157.50, and that a supplemental account was 
thereatter stated charging him with $1,168, alleged to hâve been 
received by him for the services of certain Crow Indians in hauling 
hay for one Browne from Dana's Ranch to Fort Custer, in the fall 
of the year i8pi, against which sum the agent was credited with the 
balance due him, leaving, according to the account, $1,010.50 which 
had not been accounted for. The administrator thus had notice that 
the balance of $1,010.50 sued' for was claimed by the government to 
arise out of money which the agent had received for the services of 
the Indians in. hauling hay for Browne in the fall of 1891. The ad- 
ministrator then filed his answer, and therein, among other défenses, 
alleged that the agent had satisfièd and discharged the claim arising 
out of this transaction by the payment thereof. When the inter- 
veners appeared, and answered they also had notice of the nature of 
the plaintifif's claim. In their answer they referred to the spécifie 
item on which the balance was claimed in favor of the United States, 
and alleged thait the money so received by the agent for the Indians 
was not $1,168, as charged in the account, but was the sum of $851.80, 
which they alleged was the money of Browne, and that the said 
agent paid the isame to the Indians on account of their services in 
hauling hay fqr Browne. In support of that défense they produced 
in évidence the déposition of David G. Browne, who testifîed that the 
Indians had earned $851.80 in hauling hay on his account, and that 
he had paid that amount to the agent, to be by him paid to the In- 
dians on accpiunt of their services. They failed, however, to prove 
that the agent had paid any çf the said money to the Indians, and the 
court found that he had received the money from Browne as alleged 
in said answer> but that no part thereof has been paid to the Indians. 
Notwithstanding thèse findings of fact, the court denied a judgment 
to the plaintif? in error on the ground, as stated in the opinion, as 
follows: 

"The government has no Interest In the transaction, except incidentally 
from its obligation to compel its agent to deal honestly with the Indians. 
This interest, obligation, and right of the government Is qulte différent from 
the right of a créditer to -whom money Is due. It Is my opinion that the 
auditor committed ah error in the adjuStment of Wyman's accounts, as shown 
by his statement of différences in charging this item of $1,168. Therefore 
the évidence ofCered by the government falls to prove the particular breach 
of the bond alleged in the cornplalnt. If Wyman embezzled money which 
he should bave paid to the Indians or returned to Browne, such conduct con- 
stituted a breach of the conditions pf this bond, and the government is 
entitled to prosecute an action upon the bond to recover damages for the 
benefit of the injured individuals; but the rules of pleadihg cannot be dis- 
regarded, and a recovery cannot be permltted when the allégations of the 
complaint are not sustalned by the évidence, although the obliger may be 
lu fact guilty of a breach not asslgned in the complaint. If this complaint 
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"were amended so as to charge Wyman with misappropriating money earned 
by the Indians, still the government would not be in any better position, 
beeause the évidence introduced on the part of the government Is, in my 
opinion, incompétent to prove such faet. • * * There Is no évidence tend- 
ing to prove that he received money from Browne, except a déposition bt 
Brownc taken at the instance of the défendant; but, if a neve issue were to 
be tried, this évidence would not be available for the government, beeause 
it would be unfair to use the defendant's évidence, procured to disprove a 
différent charge, to supply what is lacliing to make a complète prima facie 
case for the plaintifC." 

•We think that in taking this view of the case the court failed to 
give due regard to the state of the pleadings. The answers of the 
administrator and the interveners not only do not put in issue the 
averment of the complaint, as aided by the bill of particulars, that 
the agent received from Browne money to be paid to the Indians, 
but they expressly admit the receipt of such money by the agent, 
and proceed to plead afSrmatively that the money was properly paid 
out by him. It cannot be disputed, and the Circuit Court so held, 
that the United States, as representing the Indians under its charge 
on the agency, had the right to bring an action to recover money 
which the agent received for the services rendered the Indians. 
United States v. Kagama, Ii8 U. S. 375, 6 Sup. Ct. 1109, 30 L. Ed. 
228; United States v. Boyd, 27 C. C. A. 592, 83 Fed. 547; United 
States V. Flournoy Live Stocit, etc., Co. (C. C.) 69 Fed. 886. It is 
immaterial that in the complaint it is alleged tliat the money yfus 
money of the United States. If it be conceded that the United States 
could sue upon the bond to recover the money, it must follow that 
it could recover it upon the facts found in the présent action, when 
we consider that before making their défense the défendants in error 
were by the pleadings properly advised of the précise nature of the 
demand upon which the action was brought. The bill of particulars 
which was filed in aid of the original complaint specified the nature 
of the demand, and directed attention to the item out of which it 
arose, and gave notice that the money sued for was that which the 
agent had received from Browne for and on account of the services 
rendered by the Indians. The défendants in error, in making answer 
both to the original complaint and to the amended complaint, framed 
their défense with express référence to that item of the account. 
To make out the case of the plaintifif in error, it was not necessary 
to refer to the déposition of Browne. That déposition proves no 
more than the answers had already admitted to be true. The de- 
fendants in error went to trial adraitting that the Indians had earned 
$851.80 by hauling hay, and that Browne had given the agent that 
sum with which to pay them. Their défense, as they pleaded it, was 
that the agent had paid the Indians. The court found that this was 
not true, and that no part of the money was so paid out by the 
agent. There was no objection taken to any of the testimony on 
the ground that the action was brought to recover money as the 
money of the United States, when in fact it was money due the 
United States in a fiduciary capacity. The défendants in error were 
in no way misled by the averments of either the original complaint 
or the amended complaint. They failed to sustain the spécifie de- 
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fense which they pleaded, and on the tacts as found by the court we 
think the plaintif? in error was entitled to judgment for the sum of 
$851.80, less the balance of $157.50, which was due the agent on the 
settlement of his accounts with the United States on July 14, 1899, 
or $694.30, with légal interest thereon from the date of such settle- 
ment. 

We find no error in the ruling of the Circuit Court that the daim 
of the plaintiff in error was not barred by the state statute of limita- 
tions. United States v. Thompson, 98 U. S. 486, 25 L. Ed. 194; 
United States v. Belknap (C. C.) 73 Fed. 19; United States v. Hoar, 
2 Mason, 311, Fed. Cas. No. 15,373. Nor do we find ground for 
holding, as urged by the défendants in error, that the rejection of 
the claim by the judge of the superior court for Pierce county was 
res judicata. The rejection was not a judgment. There was no suit 
upon the claim in that court. The présentation of the claim to that 
court was not only ex parte, but it would seem to hâve been unau- 
thorized by statute. The statutes of Washington (Ballinger's Ann. 
Codes & St. §§ 6226, 6230) provide that a claim against the estate 
of a décèdent shall be verified by affidavit and presented to the execu- 
tor or administrator, and that if the executor or administrator allow 
the claim it shall then be presented to the judge of the superior court 
for his allowance or rejection. There is no provision that a clain-. 
rejected by the executor or administrator may be presented to the 
judge of the superior court. But, however this may be, it is clear 
that section 6233 contemplâtes that after rejection of the claim by 
the superior court an action may be brought thereon. It provides : 
"When a claim is rejected by either the executor, administrator, or 
the court, the holder must bring suit in the proper court against the 
executor or administrator within three months after its rejection ; 
otherwise the claim shall be forever barred." 

The judgment is reversed, and the cause remanded, with instruc- 
tions to enter judgment for the plaintifï in error in accordance with 
the foregoing views. 



W. C. PEACOCK & 00., Limited, et al. v. PRAÏT, Assessor and CoUector. 

(Circuit Court of Appeals, Ninth Circuit. February 9, 1903.) 

No. 897. 

1. Taxation— CoNSTiTUTiONAi, Provisioks— Powetîb of Tbrbitoh\. 

Article 8, | 1, of the Constitution of the United States, requiring that 
"ail duties, imposts and excises shall be uniform throughout the United 
States," establlshes the rule only for taxation by the fédéral government, 
and has no application to the powers of taxation of a state or territorial 
législature. 

S. Samb— Territobt of Hawaii— Powers Conferred bt Obganic Act. 

The provision of the organic act of the territory of Hawaii that "the 
législative power of the territory shall extend to ail righttul subjects 
of législation not inconsistent with the Constitution and laws oî the 
United States locally applicable" includes full and comprehensive power 
to legislate in the matter of taxation. 
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8. Same— Income Tax Law— Discrimination betwben Cobpohations. 

A provision of an Income tax law exemptlng from Its opération private 
schools, collèges, commercial collèges, and fraternal benefit societies doea 
not make an illégal discrimination which renders the law invalid as to 
other corporations or persons upon whom the tax is Imposed. 

4. Same— Unifobmity of Method— Equal Protection dp Laws. 

The provision of the fourteenth constitutional amendment which for- 
bids States to deny to citizens the equal protection of the laws does 
not require taxes to be levied by a uniform method and at the same 
rate upon every class of property, but the manner of taxation with re- 
spect to each class is left to the législative discrétion. 

6. Bame. 

The exemption of Insurance companies from the opération of an in- 
come tax law does not render it invalid as to other corporations who 
are made subject to the law, where the exemption is expressly made on 
the ground that such companies are required by another law to pay a 
tax on the premiums received. 

6. Same— Discrimination— Exemption op Rbasonablb Personal Income. 

A law imposing an income tax on persons and corporations does not 
discriminate illegally against the latter because it allows each person, 
or the persons composing one family, a reasonable income exempt from 
the tax; nor is $1,000 per year an amount so unreasonable as not to be 
within the législative discrétion. 

7. Same — Eppect of Unconstitutional Provisions. 

The fact that an income tax law does not expressly exempt the sal- 
aries of judges from the tax, or that it authorizes unreasonable searches 
and seizures, or requires the production by a taxpayer of évidence în- 
criminating himself, in violation of the Constitution, does not invalidate 
the law as a whole, and the protection of the Constitution because of 
such illégal provisions can only be invoked by one against whom they 
are sought to be enforced. 

8. Bame— Hawaiian Income Tax Law— Vauditt. 

The income tax law of the territory of Hawaii (Act No. 20, pp. 31-35, 
Sess. Laws 1901) is not invalid, as to its provisions imposing a tax on 
the incomes of corporations, as being in violation of the Constitution of 
the United States or the organic act of the territory. 

In Error to the District Court of the United States for the District 
of Hawaii. 

The appellants were the eomplainants in a bill in equity brought to enjoin 
the collection of an income tax authorized by the act of the Législature of 
Hawaii Territory, known as Act No. 20, pp. 31-35, Sess. Laws 1901. The 
sections of the law which are involved in the discussion on the appeal are 
the following: 

"Section 1. Prom and after the flrst day of July, A. D. 1901, there shall 
be levied, assessed, collected and paid annually upon the gains, profits and 
income over and above one thousand dollars, derived by every person resid- 
ing in the territory of Hawaii from ail property owned, and every business, 
trade, profession, employment or vocation carried on in the territory, and 
by every person residing without the territory from ail property owned, and 
every business, trade, profession, employment or vocation carried on in the 
territory, and by every servant or offlcer of the territory, wherever residing, 
a tax of two per cent, on the amount so derived during the year preceding. 

"Sec. 2. There shall be levied, assessed, collected and paid annually, ex- 
cept as hereinafter provided, a tax of two per cent, on the net profit or in- 
come above actual operating and business expenses, from ail property owned, 
and every business, trade, employment or vocation carried on in the territory 
of Hawaii, of ail corporations doing business for profit in the territory, no 
matter where created and organi^ed: provided, however, that nothing there- 
in contained shall apply to corporations, companies or associations conducted 
solely for charitable, religions, educational or scientific purposes, iucluding 
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frateriial beneflcîary societies, nor to Insurance companles taxed on a per- 
centage o( the premlum under the authority of another act. 

"Sec. 3. In estimating the gains, profits and income of any person or cor- 
poration, there shall be Included ail Income derived from Interest upon notes, 
bonds and other securitles, except sueh bonds of the territory of Hawaii, or 
of municipalitles hereafter created by the territory, the principal and interest 
of which are by the law of their Issuance exempt from ail taxation; profits 
realized within the year from sales of real estate, including leaseholds pur- 
chased within two years, divldends npon the stock of any corporation; the 
amount of ail premiums on bonds, notés or coupons; the amount of sales of 
ail movable property, less the amount expended on the purchase or produc- 
tion of the same, and In the case of a person not including àny part thereof 
consumed directly by him or his family; money and the value of ail personal 
property aCquired by gift or inheritance, and ail other gains, profits and in- 
come derived from any source whatsoever. 

"Sec. 4. The net profits or income of ail corporations shall Include the 
amounts paid or payable to, or distributed or distributable among sharehold- 
ers from any fund or account, or carried to the account of any fund or nsed 
for construction, enlargements of plant, or any other expenditure or invest- 
ment paid from the net annual profits made or acquIred by said corpora- 
tion. In Computing incomes, the necessary expenses actually Incurred in 
carrying on any business, trade, profession or occupation, or in managing 
any property, shall be deducted, and also ail interest paid by such person or 
corporation on existing indebtedness. And ail government taxes and llcense 
fées paid within the year shall be deducted from the gains, profits or Income 
of the person who, or the corporation which, bas actually paid the same, 
whether such person or corporation be owner, tenant or mortgagor; also ail 
losses actually sustained during the year incurred in trade or arising from 
losses by fire not covered by Insurance, or losses otherwise actually incurred. 
Provided, that no déduction shall be made for any amount paid out for new 
buildings, permanent improvements or betterments made to increase the 
value of any property or estate. Provided, further, that no déduction shall 
be made for Personal or family expenses, the exemption of one thousand dol- 
lars, mentioned in section 1, being In lieu of same. Provided, further, that 
where allowable herein, only one déduction of one thousand dollars shall be 
made from the aggregate annual income of ail the members of one family 
composed of one or both parents and one or more mlnor children, or hus- 
band and wife; that guardians shall be allowed to malie a déduction in favor 
of eaeh and every ward, except where two or more wards are comprised in 
one family, In which case the aggregate déduction in their favor shall not 
exceed one thousand dollars. Provided, further, that In assessing the in- 
come of any person or corporation there shall not be included the amount 
received from any corporation, as dividends upon the stock of sueh corpora- 
tion. If the tax of two per cent, bas been assessed upon Its net profits by 
said corporation as required by this act, nor any bequest or inheritance other- 
wise taxed as such." 

"Sec. 6. It shall be the duty of ail persons of lawful âge, having an Income 
of six hundred dollars or more for the preceding year, from ail sources and 
of ail corporations made liable to income tax, to make and render a Ust or 
return, between the first and thirty-first days of July of each year, In such 
form as the treasurer of the territory may direct, to the assessor of the divi- 
sion in which siich persons or corporations réside, locate or do business, of 
the amount of their or its income, gains and profits as aforesaid; and ail 
guardians, trustées, executors, administra tors, agents, recçivers, and ail cor- 
porations, or persons, aeting in a flduciary capacity, shall make or render a 
llst or return, as aforesaid, to the assessor of the division in which such per- 
son or corporation, aeting in a fiduciary capacity, résides or does business, of 
the amount of income, gains, and profits of any minor or person for whom 
they act; and the assessor shall require every list or return to be verified 
by the oath or affirmation of the person or authorized officer of the corpora- 
tion making the same. If any person or corporation refuse or neglect to ren- 
der such return within the time required as aforesaid, or renders a return, 
which In the opinion of the assessor is false and fraudulent, or conta ins any 
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understatement, It shall be lawful for the assessor to summon such person, 
or any of the offlcers of such corporation, or any person having i»ssesslon, 
custody or care of books of account contalning entries relating to the business 
of such person, or corporation, or any other person he may deem proper, 
wherever residing or found, to appear before him and produce such books 
at a time and place named in the summons, and to give testimony or answer 
interrogations under oath, respecting any income liable to tax or the returns 
thereof. False, willful testimony, given before such assessor shall be deemed 
perjury and punishment as such." 

"Sec. 8. When any person or corporation having a taxable income, refuses 
or neglects to render any return or list required by law, or décline to take 
oath or affirmation thereto, the assessor may make such assessments as he 
may consider just, and the same shall be binding and conclusive upon ail 
parties and shall not be subject to appeal. In case of any false or fraudu- 
lent return or valuation by any taxpayer, the assessor shall add 200 per cent, 
to the just valuation of the income of such taxpayer and the amount of the 
tax assessed on such increase shall become part of the tax on the said in- 
come." 

Section 9 provides for an appeal to the "tax appeal court." 

The bill further avers as ground for resorting to a court of equity that the 
défendant in the bill, the appellee, is threatening to collect said tax, and 
that if the appellants should pay the same under protest, and the law after- 
ward should be determined unconstitutional, they could not procure the re- 
turn of the money so paid, for the reason that in the meantime, under the 
System of finances adopted in Hawaii, the moneys received would bave been 
paid out to persons having demands on the treasury of that territory, since 
the former and présent expenditures of the territory are largely in excess 
of its income, and that there is now a large and constantly increasing déficit 
in its treasury. 

A demurrer was interposed to the bill for want of equity and for multi- 
plicity, and on the ground that the appellant had a fuU, complète, and adé- 
quate remedy at law. The demurrer was sustained and the bill was dis- 
mlssed. From the decree of the court ordering such dismissal, this appeal is 
taken. 

Thomas Fitch and Joseph J. Dunne, for appellants. 
Robertson & Wilder, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellants, by their bill, seek to enjoin the enforcement of the 
income tax law of Hawaii, on the ground that it violâtes both the 
organic act of the territory and the Constitution of the United States, 
in that it contains illégal discriminations, fails to exempt the salaries 
of judges, and compels taxpayers to furnish évidence against them- 
selves which may resuit in their criminal prosecution. The only re- 
striction of the powers of the territorial Législature contained in the 
organic act is the provision that the "législative power of the territory 
shall extend to ail rightful subjects of législation not inconsistent with 
the Constitution and laws of the United States locally applicable." 
There is no express limitation of power in the matter of taxation. The 
section so quoted is identical with that which has usually been inserted 
in the organic acts creating territorial governments. It provides, in 
efïect, that the territorial Législature may not invade the domain of 
Congress as to subjects of législation; but, aside'from that, it con- 
cèdes to it ail the powers of a législature of the states. Clinton v. 
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Englebrecht, 13 Wall. 434, 20 L. Ed. 659; Maynard v. Hill, 125 U. S. 
190, 8 Sup. Ct. 723, 31 E. Ed. 654; Cope v. Cope, 137 U. S. 682, 11 
Sup. Ct. 222, 34 L. Ed. 832. In Clinton v. Englebrecht it was said : 

"The theory upon which the varions governments for portions of tlie terri- 
tory of the United States hâve been organized bas ever been that of leaving 
to the inhabitants ail the povcers of self-government consistent with the su- 
premacy and supervision of national authority, and with certain funda- 
mental principles established by Congress." 

The provision that the législative power shall extend to "ail rightful 
subjects of législation" includes, therefore, full and comprehensive 
power to legislate in the matter of taxation. Section 8, art. i , of the 
Constitution, requiring "that ail duties, imposts, and excises shall be 
uniform throughout the United States," can hâve no application to the 
powers of taxation of a state or territorial législature. It is a rule 
only for taxation by the United States. The décisions of the Suprême 
Court construing and applying that provision of the Constitution and 
the most of the discussion thereof found in the opinions filed in Pollock 
v. Farmers' Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 L. 
Ed. 759, and on rehearing, 158 U. S. 607, 15' Sup. Ct. 912, 39 h. Ed. 
iio8, so freely quoted from and earnestly relied upon by the ap- 
pellants, can hâve no bearing, therefore, upon the présent discussion. 

It is urged that section 2 of the law makes illégal discriminations in 
favor of private schools, collèges, commercial collèges, fraternal benefit 
societies, and fire, life, and marine insurance companies. The corpora- 
tions so exempted from the income tax are ail of the character of cor- 
porations usually recognized as proper subjects of exemption from 
taxation, with the single exception of insurance companies ; and, as 
to those, the act states the reason of their exemption. It is because 
a tax is imposed on a percentage of their premiums under the authority 
of another act. In Davidson v. New Orléans, 96 U. S. 97, 24 E. Ed. 
616, it was said that the fédéral Constitution imposes on the states nq 
restraint against unequal taxation. But that remark must be con- 
strued in the light of subséquent utterances of the court, in which due 
effect was given to that portion of the fourteenth amendment which 
forbids a state to deny to citizens within its jurisdiction the equal pro- 
tection of the laws. The rule is that unequal taxes may not be im- 
posed upon property of the same kind, in the same situation, and used 
for the same purpose. But the protection aflforded by the fourteenth 
amendment has never been carried to the extent of requiring that the 
same tax shall be imposed in the same manner upon every class of 
property, irrespective of its nature or condition or class. In Kentucky 
Railroad Tax Cases, 115 U. S. 337, 6 Sup. Ct. 57, 29 L. Ed. 414, the 
court, after referring to the fact that there was nothing in the Consti- 
tution of Kentucky requiring taxes to be levied in a uniform method 
upon ail descriptions of property, remarked : 

"The whole matter is left to the discrétion o( the législative power, and 
there is nothing to forbid the classlflcation of property for purposes of taxa- 
tion and the valuation of différent classes by différent methods. The rule 
of equality in respect to the subject only requires the same means and meth- 
ods to be applied impartially to ail the constituents of each class so that the 
law shall operate equally and uniformly upon ail persons In similar circum- 
stances." 
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In Bells Gap Railroad Company v. Pennsylvania, 134 U. S. 232, 237, 
10 Sup. Ct. 533, 33 L. Ed. 892, Mr. Justice Bradley said that the 
fourteenth amendaient was not intended to require a state to adopt an 
iron rule of taxation. Se in State Railroad Tax Cases, 92 U. S. 575, 
612, 23 L. Ed. 663, Mr. Justice Miller said: 

"Perfect equality and perfect uniformity of taxation, as regards individ- 
uals or corporations, or the différent classes of property subjeet to taxation, 
is a dream unrealized." 

In Home Ins. Ce. v. New York, 134 U. S. 594, 606, 10 Sup. Ct. 593, 
33 L. Ed. 1025, Mr. Justice Field said : 

"But the amendaient does not prevent the classification of property for 
taxation — subjecting one kind of property to one rate of taxation, and an- 
other lîind of property to a dlfCerent rate. • * • Xor does the amendment 
prohlbit spécial législation." 

In Pacific Express Co. v. Seibert, 142 U. S. 339, 351, 12 Sup. Ct. 
250, 35 L. Ed. 1035, the court not only approved the doctrine oî the 
cases above cited, but said that a system which imposes the same taxa- 
tion upon every species of property, irrespective of its nature or condi- 
tion or class, "will be destructive of the principle of uniformity and 
equality of taxation, and of a just adaptation of property to its bur- 
dens." In Western Union Telegraph Co. v. Indiana, 165 U. S. 304, 
17 Sup. Ct. 345, 41 L. Ed. 725, it was held that, in enforcing the collec- 
tion of taxes, one rule may be adopted in respect to the admitted use 
of one kind of property, and another rule in respect to the admitted 
use of another, in order that ail may be compelled to bear their proper 
share of the burdens of government. In W. W. Cargill Co. v. Minne- 
sota, 180 U. S. 452, 21 Sup. Ct. 423, 45 L. Ed. 618, it was held that a 
State law requiring a license in respect of elevators and warehouses 
situated on the right of way of a railroad at points other than its 
terminal, without requiring such license in respect of elevators and 
warehouses differently situated, was not a classification so unreason- 
able as to amount to a déniai of the equal protection of the laws. 

It is contended that the exemption of incomes to the extent of 
$1,000 is an illégal discriminatioti. The power of state législatures 
to grant reasonable exemptions from taxation is undisputed. It has 
been upheld on grounds of enlightened public policy — a public policy 
which seeks to exclude from taxation the living expenses of the aver- 
age family, and thus to enable the poor man to escape becoming a 
public burden. It rests upon the theory that the exemption results 
in ultimate benefit to the taxpayer, which compensâtes him for the ad- 
ditional burden of taxation which he is thereby called upon to bear. 
It does not apply to corporations, for the reason that they hâve no 
corresponding expense. But the exemption must be reasonable and 
impartial, and must be extended to ail who are similarly situated. It 
is urged that the exemption in question is unreasonable. If the power 
to make exemptions be once conceded, the amount of the exemption 
is largely within the discrétion of the Législature — a discrétion which 
is not subjeet to review in the courts unless it be clearly shown to hâve 
been abused. In the discussion of the national income tax law in 
Pollock V. Farmers' Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 
^73> 39 L. Ed. 759, Mr. Justice Field thought that the exemption of 
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incornes to the extent of $4,000 was a discrimination that vitiated the 
whole législation; but Mr. Justice Harlan and Mr. Justice Brown, on 
the rehearing of that case (158 U. S. 675, 694, 15 Sup. Ct. 912, 39 L. Éd. 
1108), were of the opinion that the exemption was not unreasonable. 
The national income tax law of August 5, 1861 (12 Stat. 309), exempt- 
ed incomes of $800, and those of July i, 1862, and June 30, 1864 (12 
Stat. 473, and 13 Stat. 281), each exempted $600, In no case to which 
our attention bas been directed was question ever made of the validity 
of those exemptions. When we regard the gênerai policy of such 
exemptions and their purpose, and consider the annual expenses of 
maintaining the average family, we are unable to discover any ground 
for holding that an exemption of incomes to the extent of $1,000 from 
an income tax law is unreasonable, or that its allowance is an abuse 
of législative discrétion. 

It is contended that the act violâtes section i, art. 3, of the Constitu- 
tion, in that it does not expressly exempt the salaries of judicial oî- 
ficers, and that it violâtes the fourth and fifth amendments, in that by 
section 6 it authorizes unreasonable search and seizure of private 
papers, and compels the taxpayer, in a criminal case, to furnish évi- 
dence against himself. As to both of thèse objections, it may be said 
that, if the act is unconstitutional in the respects referred to, it does not 
follow that the whole law is thereby invalidated. The provisions of 
the Constitution so referred to stand as limitations of the power of the 
territorial Législature to tax, the salaries of judges, to authorize un- 
reasonable searches, and to enforce the production of évidence, and 
those limitations must be read into the terms of any law that deals with 
those subjects. If by virtue of the Constitution the salaries of judges 
are exempt, that exemption opérâtes upon the income tax law with 
the same efïect as if it had been expressed therein. If the act author- 
izes unreasonable search, or requires the production of évidence, in 
violation of the fourth and fifth amendments, the taxpayer may invoke 
the protection of those amendments whenever he. shall be called upon 
to submit to the search or to produce the évidence. The law in other 
respects is not rendered invalid either by the failure of the Législature 
to exempt a salary which by the Constitution is exempt, nor by incor- 
porating therein unconstitutional provisional remédies for the better 
enf orcement of the law. The tax law is still enf orceable without the 
aid of such remédies. In Allen v. Louisiana City, 103 U. S. 80, 26 
L. Ed. 318, it was said: 

"It Is an elementary prlnclple that the same statute may be In part con- 
stitutional and In part unconstitutional, and tliat, if the parts are wholly In- 
dépendant of each other, that which is constltutional may stand, while that 
which is unconstitutional wlll be rejécted. • • * The point to be deter- 
mlned in ail such cases is whether the unconstitutional provisions are so 
connected with the gênerai scope of the law as to make it impossible, if 
they are strlcken out, to give effeet to what appears to hâve been the intent 
of the Législature." 

In Huntington v. Worthen, 120 U. S. 97, 7 Sup. Ct. 471, 30 L. Ed. 
588, a part only of a taxation law of Arkansas was held unconstitu- 
tional. The court said : 

"The statute declared that, in màking its statement of the valu» of its 
property, the railroad should omit certain items. That clause being held 
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Jnvalid, tbe rest remained unaffected, and could not be fully carried ont, 
An exemption which was Invalid was alone takeû from It. It is only when 
différent clauses of an act are so dépendent upon each other that it is évident 
that tlie Législature would not hâve enacted one of them without the other 
— as when the two things provlded are necessary parts of one System — that 
the whole act will fall with the invalidlty of one clause." 

Upon a careful considération of the act and of the averments of the 
bill, we discover no ground for enjoining the collection of the tax, and 
find, therefore, no equity in the bill. The act was undoubtedly intend- 
ed tO' remedy the depletion of the revenues of the territory which is 
described in the bill. It contains no évidence of an intention to un- 
justly or unfairly discriminate. It places the burden of taxation upon 
the points of strongest résistance, where it is easiest borne. The same 
objections to the law that are hère urged were presented to the Su- 
prême Court of Hawaii Territory in Robertson v. Pratt, 13 Hawaii, 
590, and the law was sustained by the majority of the court. There 
being no equity in the bill, it becomes unnecessary to consider the 
other grounds of demurrer. 

The decree of the District Court dismissing the bill is afSrmed. 



BRADLEY TIMBER CO. v. WHITE et al. 

(Circuit Court of Appeals, Fifth Circuit. April 7, 1903.) 

No. 1,218. 

1. AcTs OF Bankruptct — Pétition— JoiNDKE. 

Bankr. Law, § 32, c. 541, Act July 1, 1898, 30 Stat. 554 [V. S. Comp. 
St. 1901, p. 3434], provides that, in the event pétitions are flled against 
the same person in différent courts, they may be Consolidated. General 
Orders in Banlîruptcy, rule 6, provides that, in case two or more péti- 
tions shall he flled in différent districts against the same person, the 
flrst hearing shall be had in the district where the debtor has his domi- 
cile, and the pétition may be amended by inserting an allégation of an 
act of bankruptcy committed at an earller date, if charged in elther of 
the other pétitions; and rule 7 déclares that, where two or more péti- 
tions shall be flled against a common debtor, alleging separate acts of 
bankruptcy committed on différent days wlthin four months prier to the 
flling of such pétitions, and the debtor shall contest the adjudication, the 
pétition shall be first tried that allèges the commission of the earliest 
act of bankruptcy, and, In case the several acts are alleged in différent 
pétitions to hâve been committed on the same day, the différent proceed- 
ings shall be Consolidated and heard as in one pétition. Beld, that a 
pétition was not objectionable for joinder of several acts of bankruptcy 
known to the creditors, and committed by the insolvent with In four 
months prlor to the filiug of the pétition. 

2. Samk — Pétition— ALLBSATroK of Time— Sufficibncy. 

Where an involuntary bankruptcy pétition was flled .Tuly 23, 1902, and 
two jurats to the oaths of creditors verifying the same were dated the 
12th and 16th of July, 1902, and the pétition alleged that the bankrupt 
wlthin four months preferred certain creditors named, and, in addition, 
specifically alleged a transfer of lumber to its président on April 11, 
1902, and on spécifie days thereafter in April, 1902, up to April 29, 1902, 
which transfer was alleged to be a préférence to the président as a crcd- 
itor, and to constitute an additional act of bankruptcy, it was not de- 
murrable for want of facts showing an act of bankruptcy committed 
within four months. 
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8, Samb— Anstteb. 

An answer to an Involnntary bankruptcy pétition settlng up grounda 
ot objection to the pétition previousiy alleged in a demurrer whlch had 
been overruled, and denying that défendant owed certain of the petitlon- 
ers, and. that it owed them over $500, admitting insolveney, but deny- 
îng that it had committed the acts of bankruptcy charged in the péti- 
tion, and demandlng a trial by jury, was objectlonable as not conform- 
Ing to the form prescrlbed by the orders of the United States court, 
as prolix, and as neither admitting nor unevasively denyiag the material 
allégations of the pétition. 

4. Samk — Striking Answer fbom Files — Filinq Substituted Answer — 

Waiter of Error. 

Where, after an answer was strlcken from the flles, défendant flled 
another answer, error, it any, In striking the préviens answer was 
waived. 

5. Same— Best Evidence — Court Ebcobds — Oriqinals. 

Original papers filed in a suit In a state court, identlfled by the proper 
custodian, are not objectlonable as seeondary évidence in a suit in a 
fédéral court on the ground that certified copies of such papers are prl- 
mary évidence thereof . 

6. Samk— SuPFERiNQ Phefekbnces-— Dischargb— Resistakcb of Légal Pro- 

CEEDINGB, 

Under the bankrupt law provldlng that. If an Insolvent suffers or per- 
mits a judgment against him whlch will resuit in a préférence, and falls 
to vacate the same within at least flve days before a sale or disposi- 
tion of property afCected by such préférence, It shall constitute an act 
of bankruptcy, that an Insolvent resists légal proceedings by a créditer 
to obtain a préférence does not prevent such préférence constituting an 
act of bankruptcy, if the bankrupt fails to disoharge the préférence with- 
in the tlme provlded. 

7. Samb— Direction of Verdict— Motion by Both Parties— Effbct. 

A motion by both parties for a peremptory instruction is équivalent 
to a request for a flnding of the faets by the court, and. If the court 
directs a verdict for one of the parties, both are concluded by the facts 
thereby found. 

In Error to the District Court of the United States for the Southern 
District of Alabama. 

In this case White and two others, creditors of the Bradley Tlmber Com- 
pany, a manufacturing and trading corporation under the laws of the state 
of Alabama, filed a pétition against said corporation, praylng to hâve it ad- 
judged a bankrupt. The pétition allèges that the corporation is insolvent, 
and within four months precedlng the flUng thereof had committed at least 
three several acts of bankruptcy — one by a préférence payment to creditors 
of large sums of money, the amounts and dates of whlch were unknown to 
the petitioners, to be shown at the hearlng by the bocks of the corporation 
or other compétent évidence; second, that wlth Intent to glve a préférence 
before other creditors had made a large transfer of lumber (16 cars) to the 
président of the corporation who was also a créditer; and, thlrd, that on 
a date given, to wlt, the 13th of May, 1902, did sufCer or permit, whlle so 
insolvent, a certain créditer ySory & Sons) to obtain préférence through 
légal proceedings without having, at least flve days before a sale or final 
disposition of the property afCected by such préférence, vacated or discharged 
such préférence. Service having been made upon the corporation, counsel 
appeared, and demurred to the pétition for insufficiency upon the ground that 
there was a mlsjoinder of several différent and distinct acts of bankruptcy 
in one pétition, and beeause it falled to state Issuable facts showing that 
any act of bankruptcy had been committed, and beeause of divers and sun- 
dry alleged defects in the pétition. On hearlng this demurrer was overruled. 
and thereupon the Bradley Timber Company flled an answer, mainly settin? 
up the grounds set forth in the demurrer, denying that It owed certain oï' 
the petitioners, denying it owed petitioners over $500, admitting insolveney, 
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but denylng that It had committed acts chargea in the pétition; and, as a 
part of the answer, demanded a trial by jury. On this answer being flied, 
petitloners flled a motion to strilie the same from the files, which was 
granted, with leave to the Bradley Timber Company to file a proper déniai 
of banlsruptcy by law in the form prescribed by the Suprême Court of the 
United States. On the same day the Bradley Timber Company filed an 
answer, denying it had committed the act of bankruptey set forth in the 
pétition; admitted insolvency, and claiming it should not be declared a bank- 
rupt for- any cause mentioned in the pétition, and prayed for a jury. A jury 
trial was thereupon ordered, and, a jury being impaneled, the case was 
heard, the jury finding the issues in the cause for the petitloners, and upon 
this verdict the Bradley Timber Company was adjudicated a bankrupt. A 
motion for a new trial was made and oyerruled, the learned district judge 
flling a written opinion reported in 119 Fed. 989. 

The bill of exceptions found in the record shows that numerous objections 
were made to the original pétition for insufflciency; that the appellant com- 
plained of and excepted to the rulings of the court in the matter of plead- 
ings prior to the jury trial; that on the trial appellant objected to the intro- 
duction of évidence because of the insufHciency of the pétition, and particu- 
larly objected to the admissibility of évidence tending to show the judgment 
obtained by Kory & Sons; but the bill does not show any objection made to 
évidence showing a transfer to Turner, président of the corporation, of 10 
car loads of timber shipped away for Turner's account. The bill further 
shows that at the close of Ûxe évidence the petitloners requested the court 
to charge the jury that, if they believed the évidence, they should find for 
petitloners, and the défendant (plalntlff in error hère) requested the court 
to give a charge in writing, to wit: "The court charges the jury that, if 
they believe the évidence in this case, their verdict must be for the Bradley 
Timber Company." The court refused the last-mentioned charge, granted the 
one in favor of the petitloners, and to this action the défendant excepted. 
And défendant also requested the court to give the following charge in writ- 
ing: "If the jury does not believe the évidence, they should find a verdict 
for the défendant," which charge the court refused, and to this action of 
the court exceptions were taken. The bill also shows that the Bradley Tim. 
ber Company moved the court to set aside the verdict of the jury and grani 
a new trial on the grounds last above mentioned, and, further, that the couri 
erred in admitting évidence with référence to the judgment préférence in 
favor of Kory & Sons. 

In this court 47 spécifie errors are assigned, relating to the defects in tht; 
pleadings, to the Introduction of évidence in regard to the Kory & Sons judg- 
ment, and to the refusai to give, and giving the charges requested. 

Frederick G. Bromberg, for appellant. 
William C. Fitts, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, 

FARDEE, Circuit Judge (after stating the facts). A question 
much pressed on this writ of error is whether, in a suit to adjudge an 
insolvent debtor a bankrupt, because within the four months preceding 
he has committed an act of bankruptey, more than one att of bank- 
ruptey may be alleged in the pétition. It can hardly be doubted that 
if an insolvent debtor within four months has committed several dis- 
tinct acts of bankruptey, and only one can be alleged in a pétition to 
déclare him a bankrupt, other pétitions may be filed against the same 
insolvent debtor by the same or other creditors setting up the other 
acts of bankruptey. It would seem that this answers the question, for 
it is not to be presumed that the law requires, or the courts will permit, 
several simultaneous or consécutive actions where one would answer 
the purpose. The bankrupt law itself contemplâtes that in a proper 
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case the insolvent debtor may be called upon to answer for more than 
one act of bankruptcy at the same time; for section 32, c. 541, Act 
Tuly I, 1898, 30 Stat.'sS4 [U. S. Comp. St. 1901, p. 3434]. provides, 
in the event pétitions are filed against the same person in différent 
courts, tliey stiall be transferred to one, and be there consohdated, and 
proceeded with to the greater convenience of the parties in interest. 
Rule 6, General Orders Of the Suprême Court in Bankruptcy, provides 
that, in case two or more pétitions shall be filed against the same indi- 
vidual in différent districts, the first hearing shall be had in the district 
in which the debtor has his domicile, and the pétition may be amended 
by inserting an allégation of an act of bankruptcy committed at an 
earlier date if such earlier act is charged in either of the other péti- 
tions. The seventh rule proyides that, where two or more pétitions 
shall be filed by creditors against a common debtor, alleging separate 
acts of bankruptcy coniinitted by said debtor on difïerent days within 
four months prior to- thè filing of said pétitions, and the debtor shall 
appear and show cause against the adjudication in bankruptcy against 
him on the pétitions, that pétition shall be first heard and tried which 
allèges the commission of the earliest act of bankruptcy ; and, in case 
the several acts of bankruptcy are alleged in différent pétitions to hâve 
been conimitted on the same day, the court before which the same 
are pending may order them to be consolidated, and proceed to a 
hearing as upon one pétition. 

In the instant case there is only one object sought by the pétition ; 
that is, the adjudication of the timber company in bankruptcy. While 
several distinct acts or grounds are assigned for such action, they ail 
lead to the same one conclusion. By allowing several acts of bank- 
ruptcy to be set forth in one pçtition with a view to hâve one adjudica- 
tion in bankruptcy, we cannot see that any positive injury results to 
the insolvent debtor. Certainly not if the failure of the creditors or^ 
one alleged act of bankruptcy will not be res judicata to prevent the 
creditors from bringing another action. On the other hand, if it 
should be res judicata, it furnishes a sufficient reason why ail the acts 
of bankruptcy committed by the insolvent within four months, and 
known to the creditors, should be included in one pétition. 

It is further contended that the pétition of creditors was insuflficient, 
and wholly defective, because, it is said, the pétition does not show an 
act of bankruptcy committed within four months next preceding the 
filing of the pétition ; and because it fails to state facts on which the 
court can say that an act of bankruptcy has been committed, such as 
will apprise the défendant what act is relied upon to constitute an act 
of bankruptcy, and because the pétition is not dated. The pétition 
was filed on July 23, 1902. The two jurats to the oaths of creditors 
verifying the same are respectively dated the I2th of July, 1902, and 
the i6th of July, 1902. The préférence charged in favor of the Bush 
Grocery Company and Michael Lyons Grocery Company is not given 
spécifie dates in the pétition, the allégation being gênerai that it was 
within four months. The préférence charged in favor of Turner, 
président of the company, specifically sets out the transfer of cars of 
lumber was on April 11, 1902, and on spécifie days thereafter in April, 
1902, up to April 29, 1902. As the pétition must take date from the 
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day of filing, the transfers of lumber to Turner are shown by the péti- 
tion to be within four montiis, and the facts alleged with regard to this 
transfer are sufiGciently spécifie to show an act of bankruptcy, and fully 
apprise the défendant company of the facts and circumstances charged 
against it as constituting the act of bankruptcy. The préférence in 
favor of A. Kory & Sons is specifically charged as on the I3th day of 
May, 1902 — clearly within four months, counting either from the dates 
of the jurats or the fîling of the pétition. The facts with regard to the 
préférence of Kory & Sons are not as fully set forth as good practice 
requires, and, if the pétition of the creditors had relied solely upon that 
préférence as an act of bankruptcy, the pétition would hâve been so 
far defective as to require amendaient. As, however, the creditors 
did not rely wholly upon that préférence as an act of bankruptcy, and 
as, in fact, the défendant was fully, if not better, informed of the mat- 
ter than the petitioning creditors could be, we think no réversible 
error intervened. At ail events, as the pétition is sufHcient in fully 
stating a préférence in favor of Turner, président, there was no error 
in overruling the deniurrer to the pétition. 

The plaintifï in error aiso contends that the court erred in striking 
from the files the first answer filed by the Bradley Timber Company, 
but we think that in this he can hardly be serions, because the said 
answer seems obnoxious on ail the grounds alleged in the motion to 
strike. The alleged answer does not conform to the form for answers 
prescribed by the United States Suprême Court orders. It is prolix, 
and admixed with supposed grounds of the demurrer to the original 
pétition, which had already been disposed of by the court. It is not 
properly verified, and it did not admit, nor unevasively deny, upon the 
oath of a compétent person, the material facts alleged in the pétition. 
Besides, another answer was filed. See Campbell v. Haverhill, 155 
U. S. 610, 15 Sup. Ct. 217, 39 L. Ed. 280. 

The transcript shows that on the trial of the case before a jury the 
plaintiiïs below offered in évidence the original files and papers in the 
circuit court of Mobile county, Alabama, in the case of A. Kory & 
Sons V. Bradley Timber Company, the minute book of the court show- 
ing the judgment rendered in the case, the original exécution issued 
therein, the sheriflf's return thereon showing levy, advertisement, and 
the sale thereunder, ail of which judgment, entry, exécution, sheriiif's 
indorsement and return thereon were admitted over the objection of 
défendant below. The objections of the défendant, which were numer- 
ous, and are brought hère under numerous assignments of error, attack 
the évidence offered in eyery possible shape, being so minute and par- 
ticular that it would seem difficult for any small error to escape, and 
they are based on objections to the sufïiciency of the original pétition 
in the case, and upon the proposition that the original papers, although 
identified by the proper custodian, were in fact secondary évidence, 
and therefore not admissible as long as certified copies, which it is 
alleged would be primary évidence, were obtainable. So far as the 
objections to the admission of this évidence on the ground of insuf- 
fîciency of the pétition are concerned, we hâve already passed upon 
that matter, and adversely to plaintiff in error. The proposition that 
original files and papers, when identified by the proper custodian, con- 
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stitute secondary évidence, is not, in our judgment, tenable; for, while 
we know the gênerai rule to be that such documents are proved by 
certified copies, yet we can think of but one objection to the introduc- 
tion of originals, and that is that a court of record is not likely to 
consent to permit its files and records to be carried to another forum, 
where they may be indefinitely impounded. We think there is no errer 
in the ruling of the court in respect to this évidence. 

On the trial the petitioners below introduced one R. P. Roach, 
attorney of record for A. Kory & Sons in the suit against the Brad- 
ley Timber Company, as a witness, who testified that he coUected the 
money tinder the exécution; that there were no pleas introduced by 
the défendant, and it was a judgment nil dicit. Défendant below ob- 
jected to this évidence as immaterial and irrelevant. The court over- 
ruled the objections, and the défendant excepted. Defendant's coun- 
sel then asked the witness, "Did not the Bradley Timber Company 
resist A." Kory & Sons in the matter of obtaining said judgment, and, 
if so, to what extent did it make résistance?" Petitioners below ob- 
jected to said question, because it called for immaterial and irrelevant 
évidence, and because the record was the best évidence. The court 
sustained this last objection, and the défendant excepted thereto. In 
this court the plaintilï in error does not insist upon the objections to 
the inadmissibility of Roach's évidence for the petitioners, but does in- 
sist that the court erred prejudicially in sustaining the objection to 
the question last propounded the witness. We doubt if any of the 
évidence of witness Roach was relevant to the issue involved. Wheth- 
er or not an insolvent makes résistance to légal proceedings of a 
creditor to obtain préférence is not very material. It may show good 
faith on his part, but the act of bankruptcy declared in the law is 
"suffering or permitting" a judgment which will resuit in a préférence,, 
and a failure to vacate the same within at least five days before a sale 
or disposition of the property afifected by such préférence. The bank- 
rupt law seeks to prevent, and, if obtained by any means, to set aside, 
préférences obtained against an insolvent within four months ; and, in 
order to efïect an equal distribution of insolvent's property among 
creditors, it contempla-fes a resort to the bankruptcy court in ail cases 
of such préférences, no matter whether the bankrupt has consented 
thereto or opposed the same. If a bankrupt fails to discharge a préf- 
érence obtained through légal proceedings within at least five days 
before the property afïected by the préférence is disposed of, that is an 
act of bankruptcy, and on the proof of the same the insolvent may be 
adjudged a bankrupt. Wilson v. Nelson, 183 U. S. 191, 22 Sup. Ct. 
74, 46 L. Ed. 393. 

The remaining assignments of error complain of the peremptorji. 
charge in favor of the petitioners and the refusai of the peremptory 
charge in favor of the défendant. As to this matter, it seems to be 
settled that, where each party asks the court to instruct a verdict in 
its favor, it is équivalent to a request for a finding of facts, and, if 
the court directs the jury to find a verdict for one of them, both are 
concluded on the findings of facts. Êeuttell v. McGone, 157 U. S., 
154, 15 Sup. Ct. 566, 39 L. Ed. 654. In that case it was held that, 
where both parties asked the court to instruct a verdict, both afRrmed 
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that there was no disputed question of fact which could operate to de- 
flect the question of law. And Mr. Justice White, for the court, said : 

"TMs was necessarily a request that the court find the facts, and the par- 
ties are, therefore, concluded by the finding made by the court, upon which 
the resultlng instruction of law was glven. The tacts having been thus sub- 
mitted to the court, we are limited in revlewing its action to the considér- 
ation of the correetness of the finding on the law, and must aflarm if there 
be any évidence in support thereof" — citing Lehnen v. Dickson, 148 U. S. 
71, 13 Sup. et. 481, 37 L. Ed. 373; Bunkle v. Burnham, 153 U. S. 216, 14 
Sup. et. 837, 38 L. Ed. 694. 

In the instant case, the judge having found the facts and instructed 
for the plaintifïs below, we need only inquire whether there was any 
évidence to support such finding ; and in this record we find, irrespec- 
tive of the évidence in regard to the judgment in favor of Kory & 
Sons, that there was sufificient évidence to prove that a large quantity 
of timber belonging to the Bradley Timber Company was, within four 
months prior to the institution of the bankruptcy proceedings, and 
when said timber company was insolvent, transferred to and appropri- 
ated by the président of the Bradley Timber Company, apparently to 
pay an indebtedness of said timber company to the said président. 

On the whole case we perceive no réversible error, and the judgment 
of the district court is therefore afïirmed. 



ROBBRTS v. PACIFie & A. RY. & NAVIGATION CO. et aL 

(Circuit eourt of Appeals, Ninth eircult February 2, 1903.) 

No. 840. 

1. Removal op Causks— Suit Against Citizen and Alien. 

In a suit by a plaintiff, who is a citizen of the state where It Is brought, 
against two défendants, the fact that one is a citizen of a différent state, 
and the other an allen, does not deprive a fédéral court of jurlsdiction, 
nbr prevent a removal from a state court under the judiciary act of 
1887-88 (Act March 3, 1887, 24 Stat. 552, as amended by Act Aug. 13, 
1888, 25 Stat. 433 [U. S. Comp. St 1901, p. 507]), where either défendant 
mlght hâve removed the suit if sued alone, and they join in the pétition 
for removal. 

8. Same — Pétition— Allégation of Citizenship. 

An allégation In a pétition for removal that one of the petitioners is a 
corporation organized under the laws of a foreign country Is a sufBcient 
allégation that it was a citizen of such country when the action was 
commenced against it. 

8. CoNTRACT— Action por Bebach— Construction of Writings. 

Where the correspondence between the parties introduced In évidence 
clearly constltuted a contract for service to be performed by plaintiff for 
a specified compensation, It was the duty of the court to so détermine; 
and it was error to submit such issue to the Jury, and to admit for their 
considération thereon. In connection with the correspondence, a subsé- 
quent agreement with respect to the same services made after a breach 
of the prier contract by défendants, as shown by their own testimony. 

1Î 1. Diverse citizenship as ground of fédéral jurisdictlon, see notes to Shipp 
V. Williams, 10 C. C. A. 249; Mason v. DuUagham, 27 C. C. A. 298. 

If 2. Averments of citizenship to show jurisdiction in fédéral courts, see 
note to Shipp v. Williams, 10 C. C. A. 261. 
121 F.— 50 
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In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

The plaintiff in error, a citizen anû résident of the state of Washington, 
brought an action against the défendants in error, one of which is a corpora: 
tlon of the state of West Virginia, and the other a corporation of British 
Columbia, to recover damages for breach of a contract alleged to hâve been 
made and entered Into on December 16, 1898, by the terms of which the 
plaintiff in error had agreed to haul frelght from the summit of White Pass 
to Lake Bennett, Alaska. The actloii was commenced in the superlor court 
of the state of Washington for King county, and was thence removed to the 
Circuit Conrt. A motion was made to remand on the ground that the case 
was not removable. The motion was denled. 104 Fed. 577. Thereafter the 
cause was tried before a jury, and a Judgment was rendered upon their 
verdict In favor of the défendants in error. The défendants in error had 
denled in thelr answer that they had entered Into a contract wlth thé plain- 
tiff In error. Concerning that Issue the folio wlng correspondence which 
passed between the plaintiff In error and the manager of the défendants In 
error, which was ail the correspondence between the parties, was offlered and 
admitted in évidence: 

"Seattle, Wash., Dec. 14, 1898. 

"Pacific & Arctlc Eailway and Navigation Co., British Columbia- Yukon 
Eailway Co., Dexter Horton Bldg., Seattle, Wash. — Gentlemen: In keeping 
with my conversation of yesterday wlth your gênerai trafflc manager, Mr. L. 
H. Gray, in référence to frelghting goods for you from the White Pass, or 
summit of the mountain, to Lake Bennett In the Northwest Territory, I wish 
to say that If you wUl guarantee to furnish me at least one hundred tons 
per month commencing Jan. 15, 1899, and extending to about April 15, 1899, 
or until the roads break up in the spring, and pay me therefor at the rate 
of four and one-half cents per pound on dellvery of goods at Lake Bennett, 
and haul my feed and supplies from Skagway to the summit of the moun- 
tains for ôheand one-half cents per pound, and give me a frée pass over your 
road during the tlme of sald work, I will agrée to put on sufflcient teams to 
handle, with expédition, the amount above stated or more, when we find that 
there wlU be more to l^aul, ypu, of course, glving me suflaclent notice to pro- 
cure the extra teams, and ,wùl endeavor to work to your Interest in the 
handllng of sftid frelght arid protect you from any combina tlon that might 
be formed for the purpose oîadvancing rates; any pièce of machlnery or 
other frelght, weighing more fhan flve hundred pounàs, tô be pald for extra, 
as may be agreed upon hereafter. An éarly reply will greatly oblige, 

"Yours truly, G. W. Roberts, 

«Boom 622, New York Block, Seattle." 

"Seattle, Wash., December 16th, 1898. 

"Mr. G. W. Eoberië, Eoom No. 622, N. Y. Bldg., Olty— Dear Sir: Referring 
to your favor of December 14th, 1898, my file No. 74, will say that we expect 
to haul from Skaguay to thé summit of White Pass about 4,000 tons of 
frelght, between January 15th and April 15th. We accept your rate of 4% 
cents per pound from Summit of White Pass (International Boundary) to 
Lake Bennett, but we cannot agrée to give you any spécial amount in a 
speclfled time, as the éléments are beyond oTir control, and there is a possl- 
bllity of the steamers belng delayed In reachlng Skaguay. We do agrée, 
however, to treat you fairly by divldlng the frelght wlth you and other par- 
ties in proportion to their carrylng capacity; You can dépend upon the White 
Pass & Yukon Route acting fairly and squarely wlth you; and, It is my 
opinion that you will be '• offered at least 25 or 30 tons of frelght ïier day. 
We will agi-ee to allow your sleds and harness repalred and horses shod at 
our blatiksmlth shops along the trall, at actual cost. 

"I consider the above a falr proposition and awalt your aeceptance. 
"Yours truly, , L. H. Gray, 

"L. H. G.-M. G. T. M." 
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"Seattle, Wash., Dec. 17th, 1898. 
"White Pass & Tukon Route, L, H. Gray, G. Ti M., Seattle, Wash.—Dear 
Sir: Referring to your favor of Dec. 16th in référence to carrying your freight 
from tbe summit of White Pass to Lake Bennett, I bave considered your pro- 
posai to give me a rate of 4% cts. per Ib. and Uereby accept the same. 

"Very truly yours, G. W. Roberts." 

It was proven, also, over the objection of the plaintiff in error that on 
Pebruary 15, 1S99, the plaintiff in error signed, at the instance of the de- 
fendants in error, the following paper, known as "Défendants' Exhibit 
No. 2": 

"Skaguay, Alaska, February 15th, 1899. 

"Mr. L. H. Gray, G. T. M., W. P. & ï. R., Seattle, Washington— Dear Sir: 
We, the undersigned, hereby agrée to protect the following freighters' rates 
dnring good sledding: 

Between Heney and Summit le. per pound 

Between Summit and Log Cabin le. per pound 

Between Summit and Lake Bennett 2c. per pound 

Between Log Cabin and Lake Bennett le. per pound 

"If absolutely necessary to protect Dyea compétition and Packers' rates 

from Skaguay, we will confer with you and arrange some satisfactory basis 

of rates. 

"Yours truly, G. W. Roberts." 

Ballinger, Ronald & Battle and J. D. Jones, for plaintiff in error. 
John P. Hartman, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

It is assigned as error that the court denied the motion to remand 
the cause to the state court. It is argued that since the plaintiff 
in error was a citizen of the state of Washington, and one of the 
défendants in error was a citizen of West Virginia, and the other 
an alien, no cause was made for removal under the removal act of 
1887 (24 Stat. 552 [U. S. Comp. St. 1901, p. 507]), and under the 
doctrine as stated irt Black's Dillon on Removal of Causes, §§ 68, 
84, in the latter of which sections it is said : 

"But a différent question is presented when a plaintiff, eitiicen of the state 
where the suit is brought, sues two défendants, one of wliom is a citizen of 
another state, and the other an alicu. Hère there is no community of citizen- 
ship between any of the parties. Yet tlie cause is not removable, because 
it does not corne within any of the provisions of the statutes. It is casus 
omissus. It cannot be said to be a controversy between citizens of différent 
States, because one of the parties is not a citizen; and It cannot be described 
as a controversy between citizens of a state aud foreign citizens or subjects, 
because one of the défendants is not a foreigner." 

According to this doctrine, an action brought by a citizen of a 
state against a citizen of another state and an alien is not removable, 
although, if two actions had been brought by the same plaintiff — the 
one against the alien and the other against the citizen^both would 
hâve been removable. The act of Marcb 3, 1887, as corrected by the 
act of August 13, 1888, § 2, 25 Stat. 434 [U. S. Comp. St. igoi, p. 
509], provides for removing to the Circuit Court of the United States 
"cases that might hâve been originally commenced therein." The 
first section defines the original jurisdiction of the Circuit Courts, 
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and déclares that they shall hâve jurîsdiction of cases involving Û\e 
prescribed jurisdictional amount, "in which there shall be a contro- 
versy between citizens of différent states * * * or a controversy 
between citizens of a state and foreign states, citizens and subjects." 
It is true that the présent case does net présent a controversy which 
is wholly between citizens of différent states, nor does it présent one 
which is wholly between a citizen and subjects of a foreign state ; 
but can it be said, in view of the fair intendment of the statute, that 
it is not a case in which there is a controversy between citizens of 
différent states, or a controversy between a citizen of a state and a 
foreign subject? Considering the purpose of the act and the gên- 
erai scope of its provisions, we think its language should be con- 
strued as comprehending the présent case. There is hère presented 
a controversy between the plaintiff in error and each of the défendants 
in error. It is true that the latter are sued jointly, but notwith- 
standing that fact a controversy exists as to each. The act does 
not déclare that the controversy shall be one wholly between citizens 
of dififerent states. That fact is of important significance when it is 
observed that in the second section, providing for removal of causes, 
it is declared: 

"And when In nny suit mentioned In this section there shall be a contro- 
versy which is wholly between citizens of différent states and which can be 
fully determined as between them, then elther one or more of the défendants 
actually interested in such controversy may remove said suit into the Circuit 
Court of the United States for the proper district." 

In the présent case if there were a separate controversy which was 
wholly between the plaîntifï in error and the corporation of West 
Virginia, the whole case would hâve been properly removable at the 
instance of that corporation alone. The language so used in the 
statute' indicates that, in the contemplation of Congress, a contro- 
versy might exist between citizens of différent states which was not 
wholly between such citizens, but which might involve an alien jointly 
sued or jointly suing, and that such a case would be embraced in 
the comprehensive provision in which the jurisdiction of the Circuit 
Court is defined in the fîrst section of the act above quotéd. It 
would be a construction entirely inharmonious with the gênerai pur- 
pose of the act and its provisions to hold that a citizen is deprived 
of his right of recourse to the fédéral courts by reason of the fact 
that he is jointly sued with an alien, who, if sued alone by the same 
plaintiff, would hâve that right. But a single case is cited in Black's 
Dillon on Removal of Causes to sustain the text— the case of Hervey 
V. The Illinois Midland Railway Company, 7 Biss. 103, Fed. Cas. No. g 
6,434. In that case the ground of removal was that a separate con- 
troversy was presented, which was wholly between citizens of différ- 
ent states. The court found that the controversy was not separable, 
within the meaning of the act of March 3, 1875 (18 Stat. 473), pro- 
viding for removal "when in any suit mentioned in this section there 
shall be a controversy which is wholly between citizens of différent 
states and which can be wholly determined as between them." Inci- 
dentally the court remarked: 
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"Xo-n', 'citizens of a state,' there, means cîtizens of one of the United States; 
and the sults contemplated are suits between citizens of one of the states 
of the Union, on one side, and foreign states, or citizens or subjecta, on the 
other." 

This language which is relied upon as gîving support to the doctrine 
which is contended for by the plaintiff in error was used with référ- 
ence to a point not presented in the case then before the court, and 
the remark of the court has not the force of a précèdent upon the 
question involved. Several cases were cited by the plaintifif in error 
as tending to sustain the point of law which he contends for, only 
two of which we find it necessary to advert to : Tracy v. Morel (C. 
C.) 88 Fed. 8oi, and King v. Cornell, io6 U. S. 395, i Sup. Ct. 312, 
27 L. Ed. 60. In the first of thèse cases, Munger, District Judge, 
sustained a motion to remand on the ground that the pétition did not 
show that the citizenship of one of the défendants, whose citizen- 
ship and résidence were alleged to be unknown, was in fact diverse 
from the citizenship of each of the plaintifïs. After denying its juris- 
diction upon that ground, the court proceeded to remark, "Nor can 
jurisdiction be sustained on the ground that it is a controversy be- 
tween citizens of a state and foreign citizens or subjects," and quoted 
with approval the language of section 84 of Black's Dillon on Rem. 
Causes. The motion to remand in that case raised only the ques- 
tion whether the pétition to remove was filed too late, and the re- 
marks of the court so quoted were obiter. We are unable to fînd 
in the case of King v. Cornell any support for the contention of the 
plaintiff in error. Ali that was held in that case was that by the 
act of March 3, 1875, ^he second clause of section 639 of the Re- 
vised Statutes, giving the right to an alien to remove a cause which 
presented as to hini a separable controversy, was repealed, and that 
thereafter, where a citizen of a state sued in the court thereof a citi- 
zen of the same state and an alien, the latter was not entitled to re- 
move the suit to the Circuit Court. The décision, it is true, reaffirms 
the gênerai doctrine which has always been recognized that the féd- 
éral courts hâve jurisdiction only of cases which are expressly enu- 
merated in the words of the constitution and laws. What we hold 
in the présent case is that the cause is within the language of the 
statute, in that it présents a controversy between citizens of différ- 
ent states, as well as a controversy between a citizen of a state and a 
foreign citizen. 

It is contended further that the cause was not properly removable, 
for the reason that the pétition for removal allèges concerning the 
British Columbia Yukon Railway Company only the fact that it was 
at the time of the filing of the pétition a corporation incorporated 
under the provincial législature of the province of British Columbia. 
It is true that, in order to présent a case for removal, it must be 
shown that the citizenship of the parties was at the beginning of the 
action, as well as at the time of filing the pétition, such as to author- 
ize the removal. But where it is alleged in the pétition that one of 
the parties is a corporation incorporated under the laws of a particu- 
lar state or country, it necessarily follows from that averment that 
it was so incorporated at the time when it became a party to the 
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action. A corporation is incorporated but once, and thereby it be- 
comes a citizen of the country under whose laws it is organized. It 
does not change its résidence or citizenship. It appears, however, 
from the complaint, which is a part of the record on the removal, 
that the British Columbia & Yukon Railway Company was incor- 
porated at the time of the comnjençement of the action. In deter- 
mining whether a case for removal is presented, référence may be 
had to the whole record. Steamship Co. v. Tugman, io6 U. S. ii8, 
I Sup. Ct. 58, 27 L. Ed. 87; Shaw v. Quincy Mining Co., 145 U. S. 
444> 453. 12 Sup. Ct. 935, 36 L. Ed. 768. 

Error is assigned to the admi^ion of certain évidence upon the 
trial. To sustain the allégation of the complaint that a contract had 
been entered into, the correspondençe between the parties was ad- 
mitted in évidence. The court submitted to the jury the question 
whether thèse writings, together with other évidence consisting of 
certain conversations which preceded them, constituted a contract. 
No error is assigned, however, to the submission of that question 
to the jury; and the question whether or not the writings prove 
that a contract was made and entered into would not now be before 
us, were it not for the fact that the court permitted the défendants 
in error to ofifer in évidence the subséquent writing known as "De- 
fendants' Exhibit No. 2." L. H. Gray, who was the manager of both 
the défendants in error, testifîed on their behalf that he notified the 
plaintifï in error, after the latter arrived in Alaska with his teams, 
outfit, and horses, that the défendants in error could not give him 
any freight, on account of the high rates he wanted from the Summit 
to Lake Bennett, and notified him and other packers that it would 
be necessary to reduce the rates still lower, whereupon the plaintifï 
in error replied that he could not carry freight for almost nothing, 
and that he did not want freight at the reduced rates, which must be 
had to compete with the Dyea Trail, but that thereafter he signed 
said Exhibit No. 2, which was received and read in évidence; that 
later the witness notified the plaintifï in error that he must make 
a still lower eut in the freight rate, from the Summit to Lake Ben- 
nett; and that the plaintiff in error stated that he did not wan+ 
freight upon those rates. To this évidence and the exhibit the plain- 
tifï in error objected on the ground that the défendants in error had 
not pleaded a rescission or modification of the contract. The court 
admitted the said testimony and exhibit in évidence, and instructed 
the jury that it was not admitted for the purpose of showing a re- 
scission or modification of the contract, but as évidence to aid them 
in deciding whether or not a contract had been entered into. This 
is assigned as error. The correspondençe between the parties shows 
that a contract was entered into. It is true that not ail of its terms 
were definite, and not ail of the proposais of the plaintifï in error 
were accepted, but there was a meeting of their minds upon some of 
them. By his first letter the plaintifï in error ofïers to haul freight 
from the Summit to Lake Bennett for the season commencing 
January 15, to April 15, 1899, or until the roads should break up in 
the spring, at the rate of 4}^ cents per pound, and offers to guaranty 
to put on suliicient teams to haul 100 tons a month or more. The 
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reply of the défendants in error to this proposition accepts the rate 
of 41/2 cents per pound from the Summit to Lake Bennett, but states 
that the défendants in error cannot agrée to furnish any particular 
amount in a specified time, for the reason that the éléments were be- 
yond their contre], and there was the possibility of delay of their 
steamers in reaching Skaguay. They added, "We do agrée, however, 
to treat you fairly by dividing the freight between you and other par- 
ties in proportion to their carrying capacity," which, in their opinion, 
would give him "25 or 30 tons a day" ; and they concluded with the 
vvords, "I consider the above a fair proposition and await your ac- 
ceptance." The plaintifï in error answered by writing: "I hâve con- 
sidered your proposition to give me a rate of 4J/2 cents per Ib. and 
hereby accept the same." Now, it is true that this contract does not 
bind the défendants in error to furnish the plaintifï in error any speci- 
fied amount of freight. It dœs, however, bind them to give to him 
a proportion of the freight pro rata with the other carriers according 
to carrying capacity, which they estimated at 25 or 30 tons a day. 
From this covenant it was possible to make certain the proportion of 
freight which they promised to furnish him. There was a breach of 
this contract, by the admission of the défendants in error. Their wit- 
ness testified that the plaintifï in error went to Alaska with his teams, 
outfit, and horses, and that freight was refused him solely on the 
ground that compétition with a rival company had made it neces- 
sary to reduce the rates which had been agreed upon. It was for the 
court to say whether the correspondence constituted a contract, and, 
under the pleadings, we think it was prejudicial error to permit the 
jury to take into considération the défendants' Exhibit No. 2 as 
throwing light upon the question whether a contract had been entered 
into. That instrument purports to be a written agreement to accept 
a lower rate than 4j^ cents per pound, and to be signed by the 
plaintifï in error some tvvo months after the contract had been made. 
The judgment is reversed, and the cause remanded for further pro- 
ceedings not inconsistent with thèse views. 
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(Circuit Court of Appeals, Second Circuit. February 25, 1903.) 

No. 66, 

CONTRACTS— BbOKERS— PCRCHASE OF ReAL EsTATB— IMPLIBD TeRMS. 

Défendant, in order to aid the poorer class of Hebrews iu settling In 
ttie country, executed a written contract witli plaintiff by wbich it agreed 
to loan plaintiff a certain sum to be used In the érection of houses on 
land belonging to plaintiff in the country, on which plaintiff agreed 
to give a mortgage to seeure the loan. It was further stipulated that 
plaintiff should sell the houses to such purchasers as défendant should 
name, provided the purehaser would assume the payment of the mort- 
gage to défendant, pay 10 per cent, of the prlce in cash, and exécute 
a second mortgage to the plaintiff for the balance. Plaintiff was entitled 
to fis the priées for the houses and the terms of payment, and left free, 
unless the purchasers complied with snch conditions, to sell to whom he 
chose. Beld that, since the contract in terms did not obligate défendant 
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to fumlsh purchasers or requlre that the purchasers n&med by It should 
comply -wlth plalntlffl's Conditions, and the contract being otherwlse 
bénéficiai to plalntiff, an agreement by défendant to furnlsh such pur- 
chasers -would not be Implled. 
3. Same— Wbittbn (Jontbact — Peior Nbgotiations — Etidencb. 

Where the contract between two parties Is reduced to wrlting, évidence 
of prior negotiations between them Is Inadmissible in an action thereon, 
except for the purpose of aiding the court to Interpret the instrument. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Henry G. Ward, for plaintifif in error. 

Geo. W. Wickersham, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WAEEACE, Circuit Judge. The plaintifif in error, who was the 
plaintifï in the court below, sued to recover damages for breach by 
the défendant of an alleged contract on the part of the défendant to 
furnish purchasers for certain houses which the plaintifï agreed to 
erect. The trial judge directed a verdict for the défendant at the 
close of the plaintifï's évidence, upon the ground that the plaintifï had 
failed to establish the eontract alleged. This ruling was based upon 
the interprétation of a written contract between the parties executed 
August 15, 1899. 

The plaintifï is a contractor and builder. The défendant is a charit- 
able corporation organized for the purpose of aiding poor Hebrews 
to better their condition. 

The subject of the contract was first introduced to the défendant 
by C. Benton Dix, a broker, who, in June, 1899, advertised in the 
New York papers that he would give inducements to factories to lo- 
cate at a certain place. In response to this advertisement, the man- 
ager of the défendant called and informed him that the défendant 
was interested in getting the poorer class of Hebrews who live in 
crowded tenement districts to move into the country, and that he 
knew of certain factories which he thought could be induced to 
establish themselves in the country, mentioning, among others, the 
name of Max Ernst, a clothing manufacturer. Dix thereupon went 
to see Ernst, and Ernst concluded to go with defendant's manager 
and président to New Orange, N. J., and look over property there. 
This visit and subséquent negotiations between Dix and Ernst re- 
sulted in the making of a contract on July 18, 1899, between Ernst 
and the New Orange Industrial Association, a corporation which 
owned land at New Orange, whereby that association agreed to give 
Ernst a factory in New Orange for a term of years free of rent in 
considération of his establishing bis opérations there and having at 
least 250 persons at work in said factory on or before January i, 
1900, and of his agreement to employ in said factory building an aver- 
age of 250 people for a period of five years from said date. In the 
summer of 1898 the plaintifï had built, under employment by the 
New Orange Industrial Association, 46 houses at New Orange, and 
later — in December, 1898 — he had purchased from the said associa- 
tion 310 other lots of ground at the price of $325 per lot. To enable 
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him to sell thèse houses readily, it was désirable that persons should 
be induced to corne to New Orange and settle. In view of the con- 
tract with Ernst, it was necessary to provide houses at New Orange 
for the 250 people whom he was to employ there, and, as the Baron 
de Hirsch Fmid was interested in getting the poorer Hebrews — who 
would be employed at such place — to move from the crowded districts 
of New York into the rural districts, it proposed to assist in causing 
the houses to be built. Dix thereupon introduced defendant's officers 
to the plaintifif Arthur, and that introduction resulted in the agreement 
embodied in the contract dated August 15, 1899. By this contract the 
plaintifif agreed : 

"(1) To erect one hundred houses in New Orange upon certain designated 
lots owned by him on or before February 1, 1900. 

"(2) To furnish défendant with the poUcy of the Land Tltle & Trust Com- 
pany of Philadelphia, insurlng défendant against any loss by reason of any 
mechanic's lien or material claim filed against the premises by reason of 
plaintiff's failure to build the houses in accordance with the plans and spéci- 
fications and within the time specifled, and aiso the title policy of the New 
Jersey Title & Abstract Company of Jersey City. 

"(3) Prior to December 1, 1899, to hâve fifty houses ready for occupancy, 
and prior to February 1, 1900, the remaining flfty. 

"(4) To pay a certain penalty in case of failure to complète the houses 
within the time specifled." 

The défendant agreed: 

"(1) To loan plaintifï ?80,280 to be expended in the érection of the sald 
liouses, taking plaintifC's bond and mortgage for sald sum simultaneously 
with the exécution of the contract, payable on or before February 1, 1900, 
with interest at two per cent, per annum until advances were made, and 
at four per cent, per annum from the date of advance. 

"(2) To deposit the entire sum of $80,280 with the Land Tltle & Trust 
Company of Philadelphia upon receiving its policy of insurance as aforesald, 
which sum, together with the further amount of $30,000, which was to be 
deposlted or secured by plaintifC to the trust company, should constitute a 
fund out of which sald company should pay the cost of the lands and build- 
ings as the buildings progressed. 

"(3) On the completion of the buildings — there being no liens, etc., against 
the same— to surrender the said bond and mortgage and accept in lieu thereof 
individual bonds secured by mortgages upon the one hundred, several lots 
made and executed by the owner at that time of said premises, to be for 
the amount of sixty per cent, of the value of the sald premises, respeetively, 
including the lots and buildings, to bear Interest at the rate of four per cent, 
per annum and to be in the form specifled; provided plaintiff should furnish 
title policies with each individual mortgage." 

It was mutually agreed: 

"(1) That ten per cent, of the amount deposited by the défendant should 
be retained by the Land Title & Trust Company until the buildings were 
t'ully completed, to be held as indemnity to meet any penaltles assumed or 
incurred, or until the value of the houses should be appraised, and that any 
excess over sixty per cent, of such appraised value should be returned to 
the défendant." 

Then followed the paragraphs which are more directly related to 
the présent controversy, as follows : 

"IX. It is understood and agreed that as each house is sold the party of 
the flrst part agrées to exécute and deliver a good and sufiicient deed for 
same, subject to the mortgage made as aforesald to the party of the second 
part, to such person or persons as the party of the second part shall name. 
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provifled such purchaser assumes the payment of said bond and mortgage 
and pays ten per cent, of the purchase price of the house and lot In cash, 
and also exécutes to the sald party of the first part a second bond and mort- 
gage for the balance of the purchase price, wlth interest at flve per cent, per 
annum. ' 

"X. The party of the flrst part further agrées as soon as each house Is 
completed, provlded the party of the second part shall not name the grantee 
to whom the said premlses shall be conveyed, that he will let or lease for the 
party of the second part any one of the houses in group A at the rate of 
eight dollars per month, in group B at the rate of ten dollars per month, and 
in group at the rate of twelve and oo/ioo dollars per month, said rents 
to be payable in advance on the flrst day of every month. 

"XI. Inasmuch as certain persons -whom the party of the second part pro- 
poses to name as purchasers or occupants of the said houses désire to move 
to New Orange prior to the completiou of the said houses, the party of the 
flrst part hereby agrées to let or lease to any person so named by the party 
of the second part any one of the houses now built owned by the said party 
of the flrst part and not rented, at the same monthly rental as above set 
out, said houses, however, to be only rented to said tenants until the houses 
to be erected in accordance with this agreement are ready for occupancy." 

The plaintiff completed the houses within the specified time, and 
they were approved by the défendant as conforming to the contract, 
were by agreement valued at $133,800, and the défendant advanced 
to the plaintiff 60 per cent, of that amount, being $80,280 on first 
mortgage. The scheme of inducing employés to purchase the houses 
fell through, and upon completion of the houses the défendants did 
not provide purchasers for them. Thereupon, after notice to the de- 
fendant, the plaintiff advertised and sold the houses at public sale, 
bidding them in himself for a trifling sum. 

It is contended for the plaintiff in error that the effect of the three 
paragraphs is to raise by implication the contract alleged by the com- 
plaint; that, if not implied, it was established by the extrinsic évi- 
dence offered by the plaintiff and received upon the trial; and that 
the trial judge erred in ruling to the contrary. 

The contract which the parties reduced to writing was an elaborate 
recapitulation of the obHgations assunied by them respectively. By 
its terms, among other things, the plaintiff undertook to sell to such 
purchasers as the défendant should name, provided the purchaser 
should assume the payment of the first mortgage to the défendant, 
pay 10 per cent, of the purchase price in cash, and exécute a bond 
and second mortgage for the balance; and the plaintiff was free, 
unless the purchasers named complied with thèse conditions, to sell 
to whom he chose. The contract was silent as to the terms of pur- 
chase as between plaintiff and purchasers, and left the priées of the 
houses and the terms of payment optional with the plaintiff. The 
défendant did not in terms undertake to furnish any purchasers, nor 
that any of the purchasers it might name should comply with thèse 
conditions. The contention is that, because the plaintiff promised 
to sell to such person or persons as the défendant should name, an 
obligation is necessarily implied on the part of the défendant to so 
name purchasers, or, in efïect, to procure them. This contention 
would be more persuasive if the contract had secured no benefîts 
to the plaintiff in the absence of such an obligation, and if it had en- 
abled the défendant to enforce the plaintiff's covenant to sell to the 



AETHUE V. BARON DE HIESCH FOND. 795 

purchasers named by the défendant. The gênerai ruie applicable to 
the question to be determined is expressed in Hudson Canal Co. v. 
Pennsylvania Coal Ce, 8 Wall. 288, 19 L,. Ed. 349, as follows: 

"Undoubted!}' neeessary implication is as much a part of an instrument 
as if t!;at wliJcli is so impiicd was pUunly expressed, but omissions or del'ects 
in written instrïTments cannot be supplied by virtue of that rule, unless the 
implication results from tlie lauguage employed in the instrument, or is in- 
dispensable to carry the intention of the parties into effeet." 

There are many cases in which contracts hâve been construed to 
impose an obligation not expressed upon one of the parties, when, 
in its absence, there would hâve been no considération for the under- 
taking on the part of the other party; but those cases in which par- 
ticular contracts hâve been held to imply such an obligation do not 
greatly aid the présent inquiry. "It is a cardinal principle that every 
agreement or covenant must be interpreted according to its peculiar 
terms, and so as to carry out the intent of the parties ; and it follows 
that the ruling upon and the interprétation of one agreement will 
seldom aid in the construction of another, except as it niay illus- 
trate some gênerai rule of interprétation applicable to both." Booth 
v. Cleveland Mill Co., 74 N. Y. 21. 

Undoubtedly, the parties to the présent contract contemplated and 
expected that the défendant would fînd purchasers for the houses, 
and knew that the failure or refusai of the défendant to do so would 
deprive the plaintiff of some of its anticipated benefits; but that fact, 
and the considération that, although the plaintifï covenanted to sell 
to purchasers named by the défendant, the défendant did not covenant 
to fînd purchasers, are not enough, in view of the other provisions by 
which substantial benefrts were secured to the plaintifï to raise the 
implied promise. 

"When it is apparent that the parties had the subject in question 
in mind, and either has withheld an express promise in regard to it, 
one will not be implied." Zorkowski v. Astor, 156 N. Y. 393, 50 N. 
E. 983. That the parties contemplated that the défendant might not 
fînd purchasers is plain, because the contract provides that, if the 
défendant does not name the grantee "as soon as the house is fin- 
ished," the plaintifï is to let or lease every one of the houses at speci- 
fied monthly rentals, no terra of lease being fîxed. It is true this 
provision contemplâtes that the houses are to be leased to tenants 
to be secured by the défendant, but nevertheless it dénotes their un- 
derstanding that the défendant might not secure purchasers, and in 
that case that the plaintifï, while under an obligation to accept the 
tenants, should not be required to accept them for any defînite period. 
This provision is quite inconsistent with the theory that the parties 
understood or intended that the défendant should be bound to pro- 
duce purchasers. 

The agreement sought to be implied is, in efïect, one that the de- 
fendant would purchase the houses. If this was the understanding 
of the parties, why was this most important covenant omitted? And 
if it is to be iinplied, how does it happen that the contract contained 
no provision obHgating the plaintiff to sell, but left it within the 
power of the plaintifï to exact terms to which no purchaser might be 
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willing to accède? Where parties hâve entered into written engage- 
ments which industriously express the obligations which each is to 
assume, the courts should be rehictant to enlarge them by implica- 
tion as to important matters. The presumption is that, having ex- 
pressed some, they hâve expressed ail, of the conditions by which 
they intended to be bound. The contract seems to hâve been care- 
fully framed so as to give the défendant the privilège of fînding pur- 
chasers or tenants for the houses without obligating ît to do so, and 
at the same time to permit the plaintiff to burden the privilège with 
conditions which would reduce it to a nominal one. Both parties 
manifestly intended as to thèse matters to trust to the good faith of 
the other. The contract seems to hâve been carefuUy framed to meet 
the contingencies that the défendant might not be able to find pur- 
chasers, or, if it should find them, that the purchasers might not be 
acceptable to the plaintifif. 

The évidence introduced by the plaintifï in respect to the negotia- 
tions between the parties prior to the contract and the statements 
made therein by the défendant was not admissible, except so far as 
it tended to aid the court in the interprétation of the instrument. Ex- 
cept for this purpose, it was inadmissible, as tending to insert a new 
provision in a contract between the parties which they had reduced 
to writing, and which it must be assumed embodied the final expres- 
sion of their intentions. 

We find no error in the rulings complained of, and the judgment is 
affirmed. 

On Rehearing. 
(Aprll 16, 1903.) 

PER CURIAM. We hâve carefuUy considered the pétition for a 
reargument and the briefs accompanying it, but our former con- 
clusions remain unchanged. This is not an action to reform the agree- 
ment between the parties, but proceeds upon the theory that an im- 
plied obligation is to be read into the agreement in substance to the 
effect that the défendant would purchase (through purchasers to be 
found by it) the houses which the plaintifï was to build. Our con- 
clusion that such an obligation is not to be implied was reached in part 
upon the considération that the agreement did not obligate the 
plaintiff to sell to such purchasers, because it left him at liberty to 
fix his own terms, and thus optionally to defeat the sale. If there was 
an understanding between the parties as to the price and terms, it 
was not incorporated into the agreement, which must be assumed to 
embody the final understanding of the parties. While the agreement 
is to be read in the light of such extrinsic facts as are compétent in aid 
of its correct interprétation, its terms cannot be supplemented by évi- 
dence of a prior paroi agreement. We recognize the hardship which 
has resulted to the plaintifï from the failure to sell the houses, but 
this was one of the contingencies for which the contract did not pro- 
vide. 

The application for a reargument is denied. 
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McNAMARA et al. v. HOME LAND & CATTLE CO 
(Carcuit Court of Appeals, Seventh Circuit. January 16, 1903.) 

No. 915. 

1. Dbcrbe — Matters Concludbd— Dismissal of Bill for Spkcific Perform- 

ance. 

A decree dismisstog a blU for the spécifie performance of a contract 
for the sale of chattels, on the ground that under the facts shown a bill 
in equity for spécifie performance would not lie as matter of law, is net 
an adjudication of the rights of the parties under the contract. 

2. COKTKACTS — Construction — Sale of Cattle. 

Plaintiff contracted to sell to défendants its herd of cattle on the range, 
"consisting of 30,000 head more or less," and marked with plaintiff's 
brands, at a unlform priée per head. The contract provided that at least 
9,000 should be beef cattle, and that plaintifif should pay défendants $20 
per head for eaeh and every head less tban that number delivered. De- 
livery was to be made from time to time during the season, not later than 
November Ist. October 22d the parties met to close up the season's 
deliveries, and at that time plaintiff had on hand to deliver about 450 head, 
none of which were beef cattle. It had previously delivered about 16,000, 
about 7,200 of which were beef cattle, and thèse constituted practically 
ail of plaintiff's herd. Défendants claimed the right to withhold the sum 
of $20 per head for the shortage in beef cattle, while plaintiff demanded 
payment in fuU at the contract price for ail delivered, and refused to 
make further deliveries otherwise. Beld. that the contract was for the 
sale of the herd, and not of any spécifie number of cattle; that the agree- 
ment for delivery of 9,000 beef cattle required that number, irrespective 
of the whole number of the herd, and also contemplated that they should 
be a part of the herd sold; that, It being évident at the time of the final 
delivery that the herd dld not contain such number, défendants were 
Justifled in refusing to make payment in fuU for the deliveries made, and 
were entitled, in an action against them for the contract price, to set off 
the damages sustained by them by reason of the shortage. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

This action was originally brought by défendant in error, a corporation 
organized and existing under the laws of the State of Missouri, against the 
plaintiffs in error, citizens and résidents of the State of Montana, in the 
Superior Court of Cook County, Illinois, and was removed by plaintiffs in error 
to the Circuit Court below. The action was to recover damages for th» 
breach of the following contract: 

"This agreement, made and entered Into this 27th day of May, A. D. 1897, 
at Chicago, County of Cook and State of Illinois, by and between the Home 
Land and Cattle Company, a corporation existing under the laws of the 
State of Missouri, by Its Président, Wm. F. Niedringhaus (hereafter called the 
party of the flrst part) and McNamara & Marlow of Big Sandy, Montana, 
(hereafter called the parties of the second part) wltnesseth: 

That said Party of the flrst part, for and in considération of the sum of 
One Dollar and other valuable considérations, hereby agrées to sell to said 
Second Parties ail of thelr herd of stock cattle, including steers, said herd 
consisting of Thirty Thousand head (30,000), more or less, now ranging upon 
the ranges In Valley, Dawson and Custer Counties, Montana, and being 
branded as folJows, to wit: 

'Z' on right hip. 

'N-N' on left hip and side. 
and any other brands owned by said First Party. 

The terms and conditions of said agreement to sell, are as follows: 

First. Said cattle are to be gathered by said first party and counted out 
to said second parties at the Stock Yards at Nashua or Oswego, Montana, on 
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the Une of the Great Northern Rallway, durlng the regular round-up season 
of 1897, no cattle to be tendered or accepted la ter than November Ist, 1897; 
ail stock cattle In said berd to be accepted by said second parties whenever 
tendered prior to November Ist, 1897, in not less than train load lots; ail 
steers l'rom three years old and up, and ail spayed belfers and dry cows to be 
delivered and counted at same points when marketable for beef, in the opiu- 
îon of said parties of the second part. 

Second. Ali calves of the season of 1897, to be delivered without count 
or charge to said second parties, whether branded or unbranded. 

Third. ^0 lumpy jâ-wed cattle to be cotinted in deliveries. 

Fourth. Should the two parties to this contract. at the close of deliveries 
for 1897, fail to agrée upon a priée at which said Second parties shall pur- 
chase the brands owned by said flrst party, together -with ail cattle bearing 
same, said first party agrées, dui'ing the round-up season of 1898 (prior to 
November Ist, 1898), to again gather ail of the remaindèr of said herd that 
it can find with diligent •wor'k and deliver the same to said parties of the 
second part, at the same places and in the same manner and at the same 
price as provided for the season of 1897. 

Fifth. The price to be paid by said parties of the second part for said cattle, 
is the sum of Twenty-Five Dollars ($25.00) per head for each and every 
head delivered as above provided, payaljle upon the delivery of said cattle. 

Sixth. Said flrst party hereby aclinowledges the receipt of the sum of Fifty 
Thousand ($50,000.00) as a flrst payment on said cattle, which sum Is to be 
deducted, $25,(X)0.00 from the first deliveries made under tbis contract, and 
$25,000.00 from deliveries not later than September 15th, 1897. 

Seventh. Said second parties hereby bind themselves to accept and pay for 
said cattle at the price stated, when the same are tendered to them, under tho 
tenns of this Contract. 

Eighth. Said first party hereby agrées to deposit with Messrs. Iiosenbaum 
Bros. & Co. of CJhicago, 111., thè written and acknowledged consent to this sale 
of ail parties holding liens or mortgages of any kind against the cattle or 
property embraced in this Contract, upon the payment of the Fifty Thousand 
Dollars ($50,000.00) stated as a flrst payment above. 

Ninth. Said flrst party hereby guarantees to deliver to said second parties 
during the season of 1897, not less than Nine Thousand head (9,000) of steers, 
of the âges of three years old and up, and spayed heifers of the âges of four 
years and np. Should they fail so to do, they hereby agrée to pay to said 
second parties the sum of Twenty Dollars ($20.00) in cash for each and every 
head less than Nine Thousand (9,000) head of such cattle so delivered. 

Tenth. At the end of the round-up season of 1897, the parties of the second 
part agrée to purchase of party of the first part, Five Hundred (500) hèad of 
saddle and work horses at thé price of Twenty Dollars ($20.00) per head, said 
horses to be solected by parties of the second part from entire herd of 700 
head of party of flrst part, and to be serviceable and sound horses; work and 
saddle horses to be selected in proportion. 

This Agreement is to be binding upon the heirs, successors and asslgns of 
both the parties hereto./ 

Witness our Hands and S^als this 27th day of May, A. D. 1897. 

(Signed) Honje Land & Cattle Company, 

By Wm. F. Niédringhaus, [Seal] 

Président. 

(Signed) McNamara & Marlow. [Seal] 

Witness r 
(Signed) Charles Haas, 
(Signed) Geo. W. Niédringhaus." 

PlaintifCs in error pleaded non-assumpsit and set-ofC. One plea of set-ofC 
was for a breach of clause S relating to the guaranty of défendant in error 
to deliver, durhig the season of 1897, not less than nine thousand head of 
steers of the âges of three years and up, and spayed heifers of the âges of 
four years and up. Another set-off was: for breach of clause four wherein 
défendant in error agreed, duri^ig the round-up season of 1898, prior to No- 
vember 1, 18.98, to gather ail the remaindèr of the herd undellvered in 
1897, that défendant in error could flnd with diligent work, and deliver to 
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plaintiffs in error at the same places and same priées as provided for the 
season oî 1897. Another plea of set-off was upon breach of défendant In 
errors' undertaking that the herd cousisted of "tliirty tliousand head more 
or less", the plea averring that the herd consisted, at the time, of not to 
exceed sixteen thousand head. 

At the conclusion of the testimony, on motion of défendant in error, a 
verdict was entered by direction of the Court, for $36,956.30, upon whlch, less 
a remittitur of $100.00, judgment was entered. To the order of the Court 
on the motion to direct a verdict, an exception was preserved, and to set 
aside the judgment thus entered, the writ of error is prosecuted. 

The further facts are stated in the opinion. 

John S. Miller, for plaintiffs in error, 

William Brace and F. C. Sharp, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the Court: 

The contract, as a whole, contemplated a sale by the défendant in 
error to plaintiffs in error of its herd of stock cattle, including beef 
cattle, then ranging in Valley, Dawson and Custer Counties, Mon- 
tana, and bearing a certain described brand. The contract men- 
tioned the number as "thirty thousand more or less", but this was 
descriptive merely; the subject of barter was the herd of cattle, 
and, in the absence of deceit or fraud, no action would lie, merely 
because the number was less than the descriptive number mentioned 
in the contract. 

The contract contained a guaranty that of this herd, at least nine 
thousand should be beef cattle and should be delivered during the 
season of 1897. The guaranty was of the highest conséquence, for, 
though the beef cattle were much more valuable than the run of cattle 
in the herd, the contract price was uniform. But the guaranty was 
not one of ratio. It is not met and fulfilled by a tender of nine beef 
cattle out of every thirty of the cattle of the herd offered. It con- 
templated nine thousand beef cattle to be delivered during the season 
of 1897, irrespective of what should turn out to be the whole number 
of the herd, or of the beef cattle in the herd. Upon the matter of 
actual ratio the parties each took their chances. 

In our opinion, the contract required that the nine thousand beef 
cattle should be a part of the herd. Manifestly, such was the mind 
of the parties. It was this particular herd that was in mind when the 
parties came to an agreement. It is probable — at least conceivable — 
that the herd had been looked over before the agreement, and the 
agreement made in view of such inspection. To allow the vendor to 
supply beef cattle from outside, might resuit in the tender of cattle in- 
ferior to those in the herd. It would resuit, certainly, in disturbing 
the actual ratio, providing the herd contained thirty thousand head 
of which only nine thousand were beef cattle ; and it was on this basis, 
and this basis alone, that the parties contracted. 

In this State of the contract, as we hâve interpreted it, the parties, 
near the close of 1897, (October 22, 1897) met at Oswego, Montana, 
to close up the transaction for the season of 1897. Already about 
sixteen thousand of the cattle had been shipped. Of thèse, including 
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thôse tendered on that day, seven thousand one hundrecî and thirty 
five were beef cattle ; leaving a shortage of one thousand, eight hun- 
dred and sixty-five head under the beef cattle guaranty clause. Ac- 
cepting the contract as fulfilled up to this date, there remained thus 
due défendant in errer, including strays afterwards brought in, and 
the five hundred horses mentioned in the contract, $47,575.00. But 
if there were to be deducted $20,00 per head for the number of beef 
cattle undelivered, the balance would be $9,675.00. Hère the parties 
split. The plaintiflfs in error tendered the latter sum ; the défendant 
in error stood for payment in fuU. Thereupon plaintiflfs in error 
refused payment beyond the tender, filed their bill in the state court 
of Montana to hâve the contract specifically performed, and obtained 
the appointment of a receiver who took possession of the retnaining 
cattle — about four hundred and fîfty-seven in ail. This receivership 
suit was subsequently removed to the United States Circuit Court for 
the District of Montana. The bill in the suit set forth the contract 
as already stated ; its partial performance by both parties ; its breach 
by the vendor, défendant in error, in refusing to deliver fuUy, the 
nine thousand head of beef cattle ; and the vendor's insolvency. The 
answer of défendant in error denied thèse averments ; alleged its 
willingness to perform ; and charged that the first breach of contract 
was committed by the vendees, in refusing to make full payment. The 
suit eventuated, in the Circuit Court, in a decree ordering spécifie 
performance, as to four hundred and fifty-seven head of beef cattle, 
by delivering the same to the défendants in furtherance of the terms 
of the contract. On appeal to the Circuit Court of Appeals for the 
9th Circuit (49 C. C. A. 642, m Fed. 822), this decree was, however, 
reversed, and the cause remanded with instructions to dismiss the bill. 

The record in that case is now pleaded as an adjudication adverse 
to the défenses invoked by the plaintififs in error, in the cause under 
considération. We cannot concur in this view. Whether we look 
at the record of that cause, with or without the aid of the printed 
opinion of the Circuit Court of Appeals, we are convinced, that noth- 
ing was ever determined between the parties, save that under the 
facts and circumstances found by the Circuit Court, a bill in equity 
would not, as a matter of law, lie for the spécifie performance of the 
contract. Only under spécial circumstances will equity enter upon 
a spécifie performance of a contract respecting chattels, and those 
circumstances were absent from the cause as presented to the courts 
of the gth Circuit. Indisputably, thèse are the grounds upon which 
the decree of the Circuit Court of the District of Montana was re- 
versed, and such reversai does not, therefore, embody an adjudica- 
tion of the facts of the cause. 

Upon the trial of the case under considération, in the Circuit 
Court for the Northern District of Illinois, plaintififs in error ofïered 
évidence in support of their alleged set-ofï, tending to show that they 
would sufïer damages. The damages claimed were measured, in the 
évidence ofîfered, by the contract liquidation of $20.00 per head, and 
by the différence between the contract price and the value of beef 
cattle at the time the cattle ought, under the contract, to hâve been 
delivered. This évidence was rejected, on the theory that plaintifïs 
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in error, having committed the first breach, cannot sel off their 
damages in an action to recover the contract price; the argument 
being that tbe défendant in error had until November ist to supply 
the deficiency, and could, if it saw fît, hâve obtained such supply from 
outside the herd. 

This was, in our judgment, an erroneous application of the law. 
As already indicated, it would not hâve been within the right of 
the défendant in error to supply the missing beef cattle from outside 
the herd. The évidence submitted tendcd decidedly to show, that 
on the date when the différence betwe",n the parties was sprung, 
the parties had substantially reached the end of the round-up season 
oî 1897. It was plain then, as it has since appeared, that the beef 
cattle called for in the contract were not in the herd. The vendees 
would not, under such circumstances, be required to pay the fuU 
price, and await the expiration of the eight or ten remaining days 
to hâve verifîed, by mère lapse of time, what both parties knew 
would be the certain outcome. The view taken by the Court, con- 
sidering the whole situation, was an erroneous view of the respective 
rights of the parties. 

The Court should hâve admitted the évidence tendered upon this 
plea of set-off, as well as the évidence tendered upon the issue 
raised by the alleged failure of défendant in error to gather up and 
deliver the cattle remaining after the round-up of 1897; and for 
the Court's error in that respect, and in directing a verdict for the 
défendant in error, the judgment below must be reversed with in- 
structions to grant a new trial. 



CONRADER et al. v. OOHBN 

(Circuit Court of Appeals, Third Circuit. Aprll 16, 1903.) 

1. Bankrcptcy— Partnership Okeditobs— Right to Share in Individual 

ESTATE. 

Partnershlp ereditors are entitled to share ratably wlth individual cred- 
itors in tlie indlvidual assets of a banlîrupt, where there is no partnershlp 
estate and no solvent partner. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania, in Bankruptcy. 

J. R. Brotherton, for appellants. 
Henry A. Fish, for appellee. 

Before ACHESON and DALLAS, Circuit Tudges, and KIRK- 
PATRICK, District Judge. 

ACHESON, Circuit Judge. This case is to be considered not 
simply with référence to the terms of the question formally certified 
by the référée in bankruptcy to the District Judge, but upon ail the 
facts shown by the record. The facts so appearing are thèse : Prior 
to September, 1895, W. A. Jenkins and Charles A. Conrader did 

IT 1. See Bankruptcy, vol. 6, Cent. Dlg. § 563. 
121 F.— 51 
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business as 'partners undér the firra nariie of Jenkins & Conrader, and 
contracted firm debts, which are unpaid, and hâve been proved hère. 
In the month of September, 1895, the cntire property of the firm was 
sold upon exécution by the sheriff of Erie county, Pa., and the 
partnership and each of the individual partners became insolvent. 
There was no évidence as to the présent financial condition of W. A. 
Jenkins, or that he was other than insolvent. After his insolvency 
had occurred, in September, 1895, he left the state, and never re- 
turned. His présent résidence was not shown. Charles A. Con- 
rader, after September, 1895, entered into the hôtel business, incurred 
debts, and on December 10, 1900, was adjudged a bankrupt. From 
the sale by the trustée in bankruptcy of Conrader's individual prop- 
erty, namely, his retail liquor license and his lease, the fund hère in 
controversy was realized. The District Court (118 Fed. 676), afifirm- 
ing the action of the référée in bankruptcy, decreed that in the dis- 
tribution of the fund in the hands of the trustée in bankruptcy the 
creditors of the firm of Jenkins & Conrader were entitled to share 
pro rata with the individual creditors of Conrader, the bankrupt. 
Whether this ruling was right is the question before us. 

It will be perceived that a single fi^ 1 only — derived from the sepa- 
rate estate of the bankrupt, Conrader — was before the court for dis- 
tribution; that ail the property of the firm of Jenkins & Conrader 
had been sold upon exécution in the year 1895, and passed to the 
sherifiE'S Vendée ; that the partnership is not in bankruptcy ; that 
there are no firm assets; and that there is no solvent partner. The 
insolvency of Jenkins in 1895 having been shown, that condition 
will be presumed to hâve continued, in the absence of any évidence 
to the contrary. If his financial condition changed, it was for the 
contesting individual creditors to show it. Upon the facts hère 
appearing, why should not the firm creditors participate in the fund 
before the court? It is the only fund available to any of the cred- 
itors. Now, it is well settled that each partner is debtor to the cred- 
itors of the firm. In equity, as at law, partnership debts are treated 
as several, as well as joint. Upon principle, we think the District 
Court was right in admitting the partnership creditors to participate 
pro rata with the individual creditors in this fund. 

We find abundant authority to sustain the décision of the court 
below. In United States v. Lewis, 13 N. B. R. 33, Fed. Cas. No. 
1 5.595 > it was held by Mr. Justice Strong and Circuit Judge Mc- 
Kennan that the rule that the joint estate must be applied to pay 
joint debts, and the separate estate to pay the separate debts, is only 
applicable where the joint estate, as well as the separate estate, is 
before the court for distribution ; and in the same case upon appeal 
(Lewis V. United States, 92 U. S. 618, 623, 23 L. Ed. 513) the Su- 
prême Court, speaking by Mr. Justice Swayne, said, "A court of 
equity will not entertain the question of marshaling assets unless 
both funds are within the jurisdiction and control of the court." In 
the case in hand two funds do not exist. The established English 
doctrine is thus stated in Lïndley on Partnership (2d Am. Ed.) p. 731 ; 
Id. (6th Ed.) § 749: 
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"If In the case of a bankrupt flnn there Is no joint estate, the Joint cred- 
itors are entitled to rank as separate credltors against the separate estâtes 
of the indlvidual partners. So, if one partner only is bankrupt, the creditors 
of the firm are entitled to rank as separate creditors against the separate 
estate of the bankrupt, if there is no joint estate and if there is no solvent 
ostensible partner — at ail events, none in tbis country." 

The like doctrine is set forth in Story on Partnership, § 380. That 
where there are no partnership assets and no solvent partner, the 
firm creditors share in the separate estate of the bankrupt partner 
pari passu with the individuel creditors, was the recognized rule under 
the bankrupt act of 1867 (14 Stat. 517); In re Downing, 7 Fed. Cas. 
No. 4,044; In re Knight, 14 Fed. Cas. No. 7,880; In re Pease, 13 
N. B. R. 168, Fed. Cas. No. 10,881. Hère we cannot do better than 
quote what was said by Circuit Judge Dillon in Re Downing, supra : 

"Section 36 of the bankruptcy act only cornes into opération when there 
are firm assets, and the proceedings are instituted against the firm and each 
of its members, in ■which case tlie assets are to be marshaled aecordiug to 
the equity rule; firm creditors to bave priority as respects the joint assets, 
and individual creditors as respects the separate assets of their debtor. This 
construction of the bankruptcy act bas the merit of producing that equality 
whicb it is the leading and manifest purpose of the act to secure, and, in 
efCect, reaches the resuit which the English chancellors bave felt bound by 
équitable principles to adopt, viz., that where there is no joint estate and 
no solvent partner, ail the creditors, joint and separate, shall share ftari passu 
in the estate of the bankrupt partner." 

We discover no material différence between the provisions of the 
bankruptcy act of 1867 and those of the act of 1898 touching the 
question under considération. In this regard, section 36, of the for- 
mer act (14 Stat. 534) and subdivisions "d," "f," and "g" of section 
5 of the latter act (30 Stat. 547, 548 [U. S. Comp. St. 1901, p. 3424]). 
are in substantial agreement. The learned District Judge, we think, 
rightly decided that the firm creditors should share pro rata with 
the individual creditors in the fund hère for distribution. In so 
holding, he reached a resuit not only just in itself, but sustained by 
the great weight of authority, as it seems to us. Accordingly the 
decree of the District Court is affirmed. 



SUTOLIFF V. SELIGMAN et al. 
(Circuit Court of Appeals, Second Circuit February 25, 1903.) 

No. 52. 
1. SHiPPma— Construction dp Chartee Partt— Déviation from Adthorized 

USB. 

A steam launch was demised for two weeks, by a written charter 
party, to be used "for a coaching launch for the University and Fresh- 
men erews of Columbia Collège, on the Hudson river."' The owner had 
refused to charter the launch to the same charterer for use on the Har- 
lem river. On the tenth day of the charter the launch was sent througb 
to the Harlem for a boat, and, owing to the breaking of a bridge, was 
compelled to return by way of East river; and when she reached a point 
in Hell Gâte she was disabled by the breaking of a pin which connected 
the eccentric with the shaft of the engine, and the master was obliged 
to engage a tug to take her in. The owners of the tug libeled the launch, 
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and obtalned an award for salvagc; the charterer refuslng to défend 
after notice of the clalm. It was admitted that the locallty where the 
accident occurred was more dangerous to navigate than the Hudson, and 
that, owing to the tlde and currents there, the latinch could not be taken 
home with sweeps, as was ordinarlly done on the Hudson in case of a 
hreakdown. The regular englneer being absent, a spécial m an for the 
trip was employed, who was unfamiliar with the locality and the beat, 
and was unable to flnd the tools to make temporary repairs, which might 
hâve been done. Held that, In view of the cireumstances under which 
the charter was made, the limitation therein to the Hudson river was a 
material part of the agreement, and the departure from the locality 
speclfted constituted a déviation from the charter party, and the char- 
terer liable as an Insurer for the damages resulting therefrom, which 
included, under the facts shown, not only the eost of repairs, but the 
amount of the decree and costs and proper disbursements in the salvage 
suit. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion of District Court, see iio Fed. 560. 

Nelson Zabriskie, for appellant. 
Geo. D. Seligman, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. This cause cornes hère upon appeal 
from a decree of the United States District Court for the Southern 
District of New York, which dismissed the libel. 

The libelant, being the owner of the steam launch Sinbad, let it to 
the Columbia Collège Union by a written charter party dated April 
28, 1896. Said charter party provided that the launch should be used 
"for a coaching launch for the University and Freshmen crews of 
Columbia Collège, on the Hudson river, for a period of two weeks 
from April 28, 1896, for the sum of $150"; that "the said launch is in 
good condition" ; and that the union would take out a policy of insur- 
ance for the benefît of the charterer, and "agrées to return .the said 
launch, at the end of the term aforesaid, in as good condition as at 
the time of the exécution of this agreement, damage by usual wear and 
tear excepted." Upon the exécution of the charter the launch was 
delivered to the union, and used daily by it for coaching purposes on 
the Hudson river until May 8th. On said day the master, under in- 
structions from the union, took the Sinbad to the old boathouse on the 
Harlem river, in order to bring from there a boat to the new boat- 
liouse on the Hudson river. When he reached Spu)rten Duyvil 
Bridge on the return trip, he found the bridge broken down, and he 
was therefore obliged to turn about and go through the East river 
and around the Battery. When he reached a point in Hell Gâte oppo- 
site the Astoria Ferry slip, the engines became disabled; and the 
master, being unable to bring the launch to shore, had her towed back 
to the moorings at the Atlantic Basin, from which she had been taken 
when originally chartered. 

The learned District Judge held that : 

"The trip to the former boathouse at 125th street and Harlem river, in 
order to procure the small boat and oars needed for coaching purposes, was 
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so germane and incidental to the express purpose of the charter as to con- 
stitute no violation of Its gênerai provision." 

We should not question the correctness of this ruling if it \yere not 
for certain spécial conditions connected with tliis particular undertak- 
ing, and circumstances attendant upon this accident. The question 
of déviation is one which must be determined by ascertaining, in the 
light of ail the surrounding facts, in how far the exact terms of the 
charter party were considered material by the parties. 

Respondent's witness Twiggs, the master of the launch, and who 
was in command at the time of the accident, admits that Hell Gâte is 
a dangerous place, by reason of slack water and conflicting currents, 
and that navigation there is more diiïicult than in the location covered 
by the charter. Cummins, the engineer employed by respondent for 
this spécial trip, had never run this launch alone before, had never 
navigated her on the East river, and had never navigated any boat in 
the waters where the breakdown occurred. 

The évidence of libelant's husband is as foUows : 

"Q. In entering into the written charter party in suit on behalf of your 
wife, were you influenced at ail by the fact that the coaching of the Colum- 
bia Collège crews was to be upon the Hudson, rather than upon any other 
river? A. In the original charter for two months it was specifled that the 
boat was to be used solely on the Hudson river. I refused to charter for the 
Harlem river at ail. Q. Whom did you refuse? A. Mr. Conover. Q. Did he 
ask you for a charter for the Harlem? A. He told me that he wished to 
charter the boat. He came to my house in 40th street In answer to the ad- 
vertisement in the paper; told me that he wished to charter the boat for the 
Harlem river. I told him I refused to charter on the Harlem river. He went 
away, and came back a few days later and told me that it wouldn't be neces- 
sary to use the boat on the Harlem — that the new boathouse would be com- 
pleted and ready for occupancy — and would I charter for the Hudson river. 
I told him 'Yes.' " 

This testimony is not denied. Mr. Conover stated that he had no 
recollection in regard to the matter, one way or the other. 

The policy of Insurance taken out for the benefit of the libelant con- 
tained the following clause: 

"Warranted by the assured to be employed as a coaching boat in the vi- 
cinity of Columbia Collège Union Boat Club, 116th street, North river." 

In view of thèse spécial circumstances, we are constrained to hold 
that the limitation to the Hudson river was a material part of the 
agreement ; that the departure from the locality specifîed in the charter 
party, and the use of the launch in a locality confessedly more danger- 
ous, involving, as will hereafter appear, far more serions conséquences 
than would otherwise hâve followed, constituted a déviation from said 
charter party, and rendered the respondent liable as an insurer for 
damages resulting therefrom. The prépondérance of évidence sup- 
ports the fînding of the District Judge that the breakdown of the 
launch must hâve soon occurred on the Hudson river. The charter 
party would, however, hâve expired in four days more ; and none of 
the damages herein complained of would hâve necessarily or probably 
resulted if the regular engineer had been in charge, or if the launch 
had been in the stipulated locality. It appears that the accident was 
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due to the breaking of a small pin which connected the eccentric of 
the engine with the shaft. Whilé this break disabled the engines so 
that it could go neither backwards nor forwards, it was not otherwise, 
in itself, a seriotis matter, as it cpuld hâve been replaced in a few 
minutes, either on the launch, with proper tools, or in a machine shop, 
or a new pin could hâve been made and inserted at a cost of $4. The 
évidence tends to show that it had broken twice before, and had been 
repaired by means of a setscrew. Respondent's master testified that 
"they carried extra pins — three oir four extra pins — and had some way 
of taking the pin out and replacing it," by way of temporary repair, 
until the boat could be taken to a repair shop. On this occasion, 
however, the newly employed engineer was not familiar with the boat, 
and the suitable tools to make repairs could not be found. The 
master testified that be ordinarily used sweeps on the Hudson to get 
home with in casé of the breakdowns, which were liable to occur at 
any time while coaching. But in this location such sweeps were un- 
available. The master testified as follows : 

"We got our sweeps out then and started to row the boat to a landing, and 
tlien we tried for a while, and the tldé was running stronger, and I couldn't 
make the cove, so I hailed the tughoat." 

The master was therefore obliged to secure the services of a tow — 
the Theresa — to take the launch to King's shop, where repairs on her 
had previously been made. The owners of the Theresa claimed salv- 
age for this service, filed a libel therefor, seized the Sinbad, and ob- 
tained an award of $30. Respôndent was notified of said claim, but 
refused to défend. 

The libelant herein now claims damages as follows • 

Counsel fées $300 00 

Final decree, salvage 30 00 

Final decree, costs 227 50 

Clerk's and marshaVs fées on bondiiig boat 79 00 

Witnesses' fées pald 25 00 

Eepairs to boat 75 00 

Loss of anchors and chain 25 00 

Loss of charter for the season from date of filing libel, June 3, 180G, 
until timje repairs were flnished, about July 4, 1896, 30 days, at 

$5 per day 150 00 

Ç911 50 

The only affirmative testimony of the reasonableness of the counsel 
fées is that of libelant's husbandj to the efïect that he had two counsel, 
that he knows he paid them something, and that he believed the $300 
claimed in the libel for counsel fées and "expenses necessarily incurred 
in defending libel" is "a correct statement of the amount of charges 
for counsel fées made." Even if counsel fées are recoverable in this 
action, the évidence is insufficient; and the charge is disallowed. 

The amount of the final decree, $30, is allowed. 

It is difficult to understand upon what theory costs of $227.50 were 
incurred and taxed and allowed on such a trifling claim, but, as libel- 
ant has testified that they were thus taxed and were paid by her, they 
must be allowed herein. 
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The itemof $79, clerk's and marshal's fées on bonding boat, is dis- 
allowed. The évidence shows that the libelants in said case notified 
the libelant herein that they would not seize the launch if she would 
leave her in the Atlantic Club Basin, and that in spite of this notice 
she caused her to be removed to New Jersey in order to escape pro- 
cess. Furthermore, after the seizure of the boat by the marshal, the 
libelant herein made no attempt to get a surety company bond, and 
spent 20 days in getting a bondsman. 

The item of $25 for witness fées is allowed. It appears that this ex- 
pense was actually incurred, and was necessary in order to procure ex- 
pert testimony. 

The charge of $75 is for repairs to the boat and engine. Inasmuch 
as it is admitted that there was no actual damage done to the launch, 
except the breaking of the pin, nothing should be allowed for alleged 
repairs to the boat. The évidence aiready discussed shows that while 
the broken pin could hâve been repaired for a small sum, so as to en- 
able the launch to run (the charter would hâve expired in four days), 
such repairs would hâve been temporary only, and that, in order to put 
the engine in as good condition as when chartered, it was necessary 
to take out the valve and gear, drill out the pin, and reset the valves, 
and that $25 is a reasonable charge therefor. Only this charge of 
$25 is allowed for repairs. 

Of the item of $25 for loss of anchor and chain, $20, the value of 
the anchor, is allowed. There was no chain on the launch when she 
was chartered. She was provided with a' cable, which was returned. 
An anchor was furnished, and was not returned, but was left by re- 
spondent at its boathouse on the morning of the breakdown, and either 
remained there, or was taken to Poughkeepsie and lost. 

The facts in regard to the item of $150 claimed for loss of charter 
are as follows : On June I3th one Hubbe ofifered to charter the 
launch for the season at the rate of $150 a month. The offer was 
afterwards withdrawn on the ground that the delay to accept it until 
July ist had broken the deal. Libelant claims that the attachment of 
the launch was the cause of the delay. But the seizure of the launch, 
which was made on June 3d, was solely due to libelant's fault in remov- 
ing it from the Atlantic Basin. There was also unreasonable delay 
in procuring a bond, and it further appears that libelant was guilty 
of unreasonable delay in having the necessary repairs made. Instead 
of minimizing the losses due to respondents' breach of charter, libelant 
appears to hâve attempted to aggravate them. In thèse circumstan- 
ces, the loss of charter was not one of the proximate results of the 
accident, and the claim for damages therefor is disallowed. 

The other items of damages claimed on the hearing hâve been aban- 
doned. 

The decree of the District Court is reversed, with costs, and the 
cause is remanded, with instructions to enter a decree in accordance 
with this opinion. 
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WILLIAM H. BEAED DEEDGINa CO. V. HUGHES et al, 

fOirpnit Hmirt of ADDeals, Second Circuit. MarcU 6, 1903.) 

No. 61. 

1. Shipping — Damages for Bueach of Ohartbr— Sale of Vessel beforb 

EXPIRATIOH OF TeRM. 

Eespondents hlred from libelant, for a stated term, at a stlpulated 
rental per day, certain named vessels, consisting of a dredge and at- 
tendant scows, composing a dredging plant. Before the expiration of the 
term, respondents returned the vessels, without notice; and some day s 
later, and before the expiration of the term, Uhelant Sold the dredge. 
Held, that it could not recover the contract rental for the plant after the 
date of such sale, whfch placed it ont of Its power elther to perform the 
contract thereafter, or to reduce the damages for its breach, as it was 
bound to do, by otherwlse using or leasing the plant, if that could be 
done in the exercise of reasonable diligence. 
3. Same— Injukt OF Chartered Vesskl— Liabilitt. 

A charterer is liable for an injury to a scow resultlng from the négli- 
gence of a tug hired by hlm to tow the same. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal by both sides from a decree 
awarding $4,445.49 damages to libelant upon breach of a contract of 
hiring. The facts appear in the opinion. 

L. D. Smith, for libelant. 

Chas. M. Haugh, for respondents. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The libelant, a dredging company, 
hired to defendant's firm, Hughes Bros. & Bangs, a dredging outfit, 
which is described in the letter signed by libelant, and setting forth 
the terms of the contract as foUows : 

"The combination dredge Sampson with crew of eight men and equlpment 
for dredging at New Haven, Conn. also three scows No. 1 X 572 yards, Na 
2 X 643 yards and No. 3 X 644 yards." 

The rent stipulated was $150 a day, "time to begin when the plant 
commences work at New Haven, minimum time to be three months." 
The other , détails of the contract are not material to the questions 
raised on this appeal. The plant was delivered to the respondents 
under the contract on March 18, 1901. They used it for some weeks, 
and on May 2, 1901, without notice to libelant, the whole plant — 
dredge equipment and scows — ^were returned by respondents to libel- 
ant at the Erie Basin, New York Harbor. Respondents paid the 
hire down to the date of this return, and concède that they broke 
their contract of hiring, and are liable for the damages properly as- 
sessable for such breach. On May 6th hbelant sent them a letter, 
protesting against the breach of contract, and making a tender and 
ofifer to fulfîl. On May i6th libelant sold the dredge Sampson to 
one Dady for $20,000. While the plant was in use at New Haven, 
scow No. 2 was found to be leaking so fast that, apparently with 
the assent of both parties, she was returned to libelant, and another 
scow substituted in her place, which new scow remained with the 
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rest of the plant until the entire outfit was returned. On April 5th, 
scow No. 3, while in charge of the tug Hogan, which had been hired 
by Hughes Bros, to do what towing might be required, was run upon 
some rock near the entrance of New Haven Hafbor, and badly dam- 
aged. 

The hbel was filed to recover the hire of the entire plant ($150 a 
day) from the time of the last payment by Hughes Bros, to the 
i8th of June, the cost of repairing scow No. 2, and also the cost of 
repairing scow No. 3. The District Judge (113 Fed. 680) held that 
the évidence failed to show négligent handling of No. 2, and that re- 
spondents were not liable for damages sustained by her, but that 
the injuries sustained by No. 3 were caused by négligent towage, 
and that the hirer was responsible therefor. He further held that 
there could be no recovery for damages, in the nature of hire, after 
the dredge was sold, and expressed the opinion that the libelant 
should hâve a "decree, with an order of référence." This interlocu- 
tory decree is not found in the record. From a récital in the decree 
appealed from, it would appear that the cause was referred to a com- 
missioner to take testimony, ascertain the amount due for charter 
moneys and for damages to scow No. 3, and report thereon. Neither 
his report, nor the proofs taken before him, are contained in the 
record, and the final decree gives only the "aggregate of charter 
moneys and damages" as $4,445.49. How much of this sum is for 
damages to the scow, and how much for charter hire, we are unable 
to détermine, except by inferences drawn from the assignments of 
error and from statements in the brief. 

The libelant appealed from the refusai to allow damages for scow 
No. 2, and from refusai to allow charter monies from and including 
May 16 to and including June 18, 1901. The respondents appealed 
only as to allowance of damages for injuries to scow No. 3. 

What rule was followed by the commissioner in fîxing the dam- 
ages for breach of contract to hire — whether he took the entire per 
diem down to May I5th, or reduced it by any allowance for what 
libelant might hâve obtained by using the plant so as to reduce dam- 
ages (Johnson v. Meeker, 96 N. Y. 96, 48 Am. Rep. 609) — is not clear 
upon the proof. Evidently the respondents were of the opinion that 
ail proper allowances in their favor had been made, since they do 
not assign error in the assessment of damages. The libelant con- 
tends that it should receive the full charter hire down to the expira- 
tion of the full three months. The measure of damages for breach 
of a contract such as this is well settled. It is the full rent stipu- 
lated to be paid, reduced by such sums as the owner has actually 
received by the use of the returned property, or could hâve received, 
had he been reasonably diligent to put it to use. For it is his duty 
to do what he reasonably can to reduce the loss in this way. The 
difficulty with the case at bar is that we hâve nothing before us from 
which we can détermine what amount of money might hâve been se- 
cured by a reasonable eiïort to rent the property to some one else. 
It is quite Hkely that such proof was not made because the libelant 
had made it impossible to procure it. The plant which respondent 
hired was a precisely described whole, made up of specified parts. 
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to wit, dredge, scows, equipment, and men. Moreover, the particu- 
lar dredge' was itself specified — "the combination dredge Sampson." 
Libelant would not hâve fulfilled its contract by sending to New 
Haven a plant with sbme othér dredge, unless both parties agreed 
to the substitution, as they did when No. 2 was found to be leaky. 
When libelant sold the dredge, he destroyed the corpus of the con- 
tract. He was no longer in a position to return it to Hughes 
Bros., had that firm decided to reduce their loss by putting it to use 
again for the rest of the timê contracted for. He was no longer able 
to reduce the amount of damages by hiring the plant to others. 
Upon the record as it stands, the court is without the data upon 
which to assess damages for breach of contract in accordance with 
the rule, and therefore will not disturb the finding of the District 
Court in that particular. 

As to the claim for damages to scow No. 2, the proof did not war- 
rant a recôvery. Ail that appears is that on March 29th or 30th, 
after a return from sea, she was leaking so badly that she was put 
eut of commission; but shé had been leaking before — making so 
much water that during the time she was in use they could not load 
her to her fuU capacity. For aught that appears, it may well be that 
her seams opened more than usual under the strain of work for 
which she was not fit.' Certainly no négligent act of any one put 
in charge of her by Hughes Bros, is shown, and the évidence as to 
the condition as to seawôrthiness of the scow when she was turned 
over to them is not especially persuasive. AU that appears is that 
the président was aboard the scow the day she left, when she was 
lying in still water at her berth and unloaded, and thought her to 
be Sound and stanch. No one who had observéd her behavior in use 
before delivery was called to testify to her seawôrthiness. 

As to scow No. 3, the respùndents admit that she was injured 
by striking a rock while in tow of a tug of the New Haven Steamboat 
Company. We hâve no explanation of the occurrence from the 
master or from any one on board the tug, and, so far as the record 
shows, the circumstances indicate négligent navigation on the part 
of the tug. The tug was hired by Hughes Bros, to tow the scow, 
and the case is not to be distinguished from Gannon v, Consolidated 
Ice Co., 33 C. C. A. 662, 91 Fed. 539. 

The decree of the District Court is afBrmed, but, as both parties 
appealed, the affirmance is without interest or costs. 



FAUST V. CITY OF CLBVELAND. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 15, 1903.) 

No. WOO. 

1, Navigable; WATERS-^SuPEKvrsioN by Citt— Ohio Statute. 

Rev. St. OhU) 1892, § 2640, provldlng that the councils of cltles shall 
hâve the care, supervision, and control of "ail publie highways, streets, 
avenues, alleys, sidewalks, public grounds and bridges within the cor- 
poration, and shall cause the same to be kept open and in repair," does 
not Impose thé duty upon a city of keeping a navigable river within its 
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llmits free from obstructions; such river not being a "hlghway," within 
the meaning of that Word as used in the statute. 

2. Samb— Injdry fkom Obsthuction— Liabilitt op City. 

A municipal corporation eannot be lield liable for an Injury to a 
vessel arlslng from an obstruction in a navigable stream witliin its 
limits unless tlie duty to keep tbe stream free from sucb obstructions is 
positively imposed on the corporation by statute. Sucb duty is one -whicli 
rests primarily upon Congress and tbe state, and is of a governmental 
cliaracter, performance of wliicb eannot be coerced by an individual; and 
tbe fact tliat tbe corporation bas voluntarily assumed to exercise super- 
vision over the stream does not bind it to continue the same, or render 
It liable for a marine disaster resulting from its failure to do so. 

Appearfrom the District Court of the United States for the East- 
ern Division of the Northern District of Ohio. 

This is a libel in personam against the city of Cleveland, a municipal cor- 
poration of tbe State of Ohio. The llbelant is the owner of the steam tug 
Crown Prince, which came into collision with a snag or other submerged 
obstruction in that part of the navigable river Cuyahoga, lying within the 
corporate limits of the munîcipality, and constituting a part of the harbor, 
and was sunk and totally lost as a conséquence. It is averred that the 
municipality was under a duty to keep the harbor or river within its limits 
free from such obstructions, and that it had for a long time prior to the loss 
of the libelant's vessel exereised control and supervision over the river where 
the disaster complained of happened. It is also averred that the municipality 
had notice of this particular obstruction, and time to remove same, before 
the collision complained of. The libel contains the usual averments as to the 
equipment and neghgence of the Crown Prnice. The respondcnt excepted 
upon the ground that it was under no légal duty to keep the river clear, and 
was not legally responsible for the loss of the libelant's tug. The exception 
was sustained, and the libel dismissed. Libelant bas appealed. 

Benjamin A. Gage, for appellee. 

Before LURTON and SEVERES S, Circuit Judges, and COCH- 
RAN, District Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, deHvered the opinion of the court. 

There is no averment that the city either caused or contributed 
to the création of the obstruction in the river. If, therefore, it is 
liable to the libelant, it is because it was under some positive duty 
to remove the submerged object when notice was received of its ex- 
istence. The argument for libelant is that the river within the limits 
of the city is a "highway," within the meaning of section 2640, Rev. 
St. Ohio 1892, defining the duties of Ohio municipalities. It is as 
follows : 

"The council shall bave the care, supervision and control of ail public 
higliways, streets, avenues, alleys, sidewalks, publie grounds and bridges 
within the corporation, and shall cause the same to be kept open and in 
repair, and free from nuisance." 

That the river is a highway for the passage of vessels engaged in 
foreign and Interstate commerce, aswell as domestic traffic, is true; 
but that that part of the river Cuyahoga which happens to be within 
the corporate limits of the city of Cleveland is one of the highways 
in the sensé that its streets and alleys and roads are so as to charge 
it with the duty of keeping it safe for navigation by removing ob- 
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structions îs not properly to be inferred from the section cited. The 
word "highway" is a very broad term, and may, as a generic word, 
înclude every possible thoroughfare. Thus, as noticed by the court 
below, a railroad is a highway ; and, if the word as used in this Ohio 
statute is to be regarded as used in its broadest sensé, the railroads 
within the city would likewise fall within the care of the city — a re- 
suit quite absurd, as ail must confess. Plainly, the word "highway" 
is to be understood as applying to such highways as customarily 
fall within the care and supervision of cities and towns, and the words 
îçllcwing, "streets, avenues, alleys, sidewalks, public grounds and 
bridges," must be taken as limiting the meaning of "highways." The 
learned trial judge properly placed this interprétation upon the stat- 
ute, saying: 

"I think wè should properly read into the statute the words 'such as,' 
after 'highways'; the désignations followlng belng explanatory of the term 
'highway.' " 

Neither do the other sections of the Ohio Revised Statutes, con- 
cerning the control of the shores and banks of lakes and rivers, and 
providing for the appointment of harbor masters for the purpose 
of regulating navigation within the city, impose the duty of regu- 
lating the depth of water or removing obstructions. 

The river Cuyahoga is a navigable river, and, as such, is subject 
to the control of Congress, and to its régulations and gênerai super- 
vision. But the interest.of the state in its own domestic commerce 
is such that the régulation of Congress is not necessarily exclusive 
of ail control or authority by the state. It has therefore been held 
that législation by the state for the purpose of aiding commerce by 
the improvement of such streams by providing for the deepening of 
the channel or the removal of obstructions does not encroach upon 
the power of Congress, if not in conflict with any System for their 
improvement provided by the Congress. County of Mobile v. Kim- 
ball, 102 U. S. 691, 26 L. Ed. 238. In the case cited above, a law 
of Alabama which provided for the deepening of the harbor of Mo- 
bile at the expense of the county of Mobile was held valid ; the court 
regarding the state as having authority to impose the duty of im- 
proving and caring for such a navigable body of water within the 
state upon one of its municipal corporations within whose limits the 
harbor lay. But this duty of providing for the safe navigation of 
rivers is a duty which rests upon the United States and upon the 
state. It is not a duty which can be enforced by an individual. It 
belongs, plainly, to the sphère of the governmental duties of inr^per- 
îect obligation. The fédéral government or the state government 
may voluntarily assume it, or the latter may impose it upon one of 
its municipalities to the extent that such waters are within the mu- 
nicipal limits. That no such duty is imposed by common law is plain. 
In Seaman v. Mayor of New York, 80 N. Y. 239, 36 Am. Rep. 612, 
and Coonley v. City of Albany, 132 N. Y. 145, 30 N. E. 382, it was 
held that, while a river is a highway for the passage of vessels, that 
portion of it which happens to be embraced within the boundaries 
of a city is not one of its highways, so as to burden it with the duty 
of removing obstructions and keeping it safe for navigation. 



FAUST V. CITT OF OLEVELAND, 813 

Liability to respond in damages to'any one sustaining injury 
through neglect to comply with a statute affirmatively imposing the 
duty to keep a navigable river clear of obstructions within the limits 
of the municipality may be conceded, by analogy to the liability 
ordinarily resulting from neglect to keep a street or road in repair 
when the duty is imposed by a statute or the charter of the city. The 
case of Winpenny v. City of Philadelphia, 65 Pa. 135, is an instance 
of liability under a statute which affirmatively required the city to 
keep the river within its limits free from obstruction. But the Su- 
prême Court of Pennsylvania placed the liability upon the plain and 
unmistakable terms of the statute; declaring very emphatically that 
no liability would exist, but for the unmistakable language of the 
statute. But when so unusual a responsibility is sought to be im- 
posed upon a municipal corporation, there ought to be a very plain 
expression of the will of the state that the duty of maintaining the 
river free from obstruction should be assumed by the municipality. 

In Coonley v. City of Albany, 132 N. Y. 145, 151, 30 N. E. 382, 
383, the court, speaking by Parker, J., said : 

"It seems to be clear, however, that In order to charge the municipality 
with the duty and burden of improvements primarlly existing in the gênerai 
and State governments, which they can perform, or not, as the wisdom of 
Congress or the Législature may suggest — a détermination which could not 
be directed or interfered with by the courts at the instance of the complain- 
ing party— it must appear from the act alleged to contaln the requirements 
that it was the intention of the Législature to place upon the municipality 
the burden of doing ail that the state should hâve done, and more than it 
could be required to do." 

It follows from the view we hâve expressed that liability can only 
resuit from neglect of a duty plainly imposed, and that the mère 
voluntary acts of the city in removing obstructions from the river 
created no obligation to continue such acts. Being voluntary, the 
city was free to desist when it saw fit, and no one has the right to 
maintain any action for failing to do^ that which it was under no légal 
obligation to do. But it is said that, even if the city was under no 
légal obligation to keep the river clêar of obstruction, the fact that 
the city had theretofore "exercised supervision and control over the 
said river at the place of disaster, and within its corporate limits, 
through its public works department," created a liability to any one 
injured through its négligence in the exécution of the supervision thus 
voluntarily assumed. In support of this, appellant cites Mayor v. 
Shefifield, 4 Wall. 189, 18 L,. Ed. 416; Manchester v. Ericsson, 105 
U. S. 347, 26 L. Ed. 1099; Sewell v. Cohoes, 75 N. Y. 45, 31 Am. 
Rep. 418; and other cases to same import. The cases cited are ail 
cases in which it is held that if a public municipality treat a place as 
a Street by laying it oiï as such, or by working upon it, or by doing 
other acts showing an intent to hold it out as a public street, it will 
not be permitted to deny liability to one injured by négligence in re- 
pair of such a place. Now, in the class of cases referred to, there 
was imposed by statute upon the city the power or the duty of open- 
ing and maintaining public streets. The liability to one injured by 
the failure to keep the street in repair arises at common law out 
of the breach of the duty so imposed. Cardington v. Fredericks' 
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Adm'r, 46-,0W(3 St. 442, 21 'N. E. 766; Cleveland v. King, 132 U. S. 
295, 302, 10 Sup. Ct. 90, 33 L. Ed. 334; Barnes v. Dist. of Colum- 
bia, 91 U. S. 540, 547, 23 L. Ed. 440; City of Circleville v. Sohn, 59 
Ohio St. 285, 52 N. E. 788. The duty to keep streets and other like 
highways in repair and free from obstruction being împosed by law, 
the city is estopped to deny that a particular way or thoroughfare is 
a Street, within the scope and sphère of its control, if in point of 
fact it has deaît with it as a street. The bearing of this class of 
cases upon the question at bar is slight. Hère no gênerai duty of 
keeping rivers or other navigable waterways is imposed by law. 
The duty to care for such thoroughfares rests upon the Congress and 
State, and is a duty of a governmental character, which cannot be 
coerced by an individual. If assumed by either, no one has a right 
to demand or expect a continuance of such supervision. The gên- 
erai principle is that, in order to charge a municipal corporation with 
négligence in the performance of a public work, the neglect must be 
in respect of some duty or authority imposed or conferred by law. 
Mayor of Albany v. Cunhff, 2 N. Y. 165. The distinction between 
liabiHty for négligence in respect of a matter beyond the scope of 
the duty of the municipality, and neglect in respect of a matter alto- 
gether within the gênerai sphère of duties imposed, is touched upon 
in Sewell v. Cohoes, 75 N. Y. 45, 31 Am. Rep. 418, where the case 
of Albany v. Cunlifï is distinguished. We know of no principle of 
maritime law by which a municipality is responsible for the navigable 
character of the waterways within its limits, or by which, if it volun- 
tarily assumes to exercise control and supervision over such navi- 
gable waters, it must ever afterward continue such supervision, under 
penalty of liability for every marine disaster attributable to neglect 
of such supervision. To hold the city, appeal must be made to the 
common law, rather than to rules in respect of maritime torts. We 
fail to see any conflict between the rules of liability under the mari- 
time law and those administered under the common law. We see, 
therefore, no applicability of the case of Workman v. The City of 
New York, 179 U. S. 552, 21 .Sup. Ct. 212, 45 L,. Ed. 314, where 
a plain liability under the maritime law was sought ta be evaded by 
refuge in the local law. 
Judgment affirmed. 



PENNSYLVANIA CO. V. SCOFIELD. 

(Circuit Court of Appeals, Sixtb Oireuit April 17, 1903.) 

No. 1,140. 

1. Carriers — Expulsion of Passenoek — Loss of Time — Damage— Evidence. 
Proof, in a passenger's action for wrongful expulsion from a train, that 
he was a lawyer of prominence, tliat his time was of value, and tbat 
he lost one day, there being no proof as to what the value of his time 
was, is insutflcient to warrant permlttlng the jury to award damages for 
loss of time. 

T 1. See Carriers, vol. 9; Cent. Dig. § 1485. 
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2. SaMB— EXPKNSK OP LlTIGATION. 

There being no testimony showlng that plaintiff had Incurred any 
expense, or how much time he had spent, lu the litigation, It was error 
to allow the jury to award compensation therefor. 

3. Same— DisPLAY OP Force. 

Evidence that the conductor, in the présence of other passengers, com- 
pelled plaintiff to leave the train, and took him hy the shoulder to remove 
hlm, was sufflcient to permit an award of damages In view of plalntiff's 
having been compelled "by superlor force, or threat of superior force," 
to comply wlth the conductor's order. 

4. Same— Law of thb Case — Argument Disrkgabding— Iksthcctions. 

Where, on a former appeal, tlie court decided that it was uot con- 
tributory négligence for an expelled passeuger to hâve omitted paying his 
fare, and in argument at a retrial counsel urged such claim of contribu- 
tory négligence, it was proper for the court to say: "It has been argued 
before you, and for that reason I allude to it, that the plaintiff was 
guilty of contributory négligence in omitting to pay his fare. I say that 
Is not the law." 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. This case is now hère for the second 
time. On the former occasion the judgment was reversed, and the 
cause remanded for a new trial. ii2 Fed. 855, 50 C. C. A. 553, 56 
L. R. A. 224. For a statement of the case and the matters deter- 
mined, référence may be had to our former opinion, there reported. 
The action was for the wrongful expulsion of the plaintiff from 
the railway car of the défendant, the Pennsylvania Company, in which 
the plaintifï had taken passage over that part of the company's road 
running from Pittsburg, Pa., to Crestline, Ohio. The action was 
retried before the court and a jury, and the resuit was a verdict 
and judgment for the plaintifï for the sum of $1,125. Certain rulings 
of the court during the trial, relating principally to the measUre of 
damages, were excepted to, and errors are assigned thereon. 

I. The plaintiff sought to recover, among other things, for his loss 
of time, which was one day, occasioned by his being put ofï the train. 
Evidence was given that he was a lawyer of prominence, and that his 
time was of value. But no évidence was given as to the extent of 
its value or his earnings at that time by the day, year, or for any 
period, or any other data other than as above stated, from which 
the value of his time could be estimated. Upon this subject the court 
charged the jury that in inquiring into the damages they might (to 
use the language employed) "consider what would be a fair compen- 
sation for one day's time of the plaintifï, taking into considération 
that he was a lawyer, having such a practice as you may find he had 
from the testimony — such gênerai practice. You may assume from 
the évidence that the plaintiff — it is shown by the plaintiff, and undis- 
puted, that he was a lawyer of some prominence — that his time was 
of some value." The défendant excepted to this instruction upon 
the ground that there was no testimony offered by the plaintiff as 
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to the damages sustained by him on account of the loss of one day's 
time. 

We think the jury ought not to hâve been allowed to award dam- 
ages to the plaintiff for the loss of time without some évidence to as- 
sist or guide them in estimating the value of it, showing either what 
was his income from his profession, or what a lawyer of his capacity 
and standing might reasonably be expected to earn. It is quite 
true the jury would not be bound to follow in the very footsteps of 
witnesses upon this subject, and might correct the évidence by their 
own judgment in reaching a conclusion, It was so held in Head 
v. Hargrave, 105 U. S. 45, 26 L. Ed. 1028. Juries generally hâve 
this right, and there is nothing peculiar in a case like this. But that 
is quite a différent thing from leaving the jury without any guide 
whatever to enter a fîeld of inquiry where approximation, at least, 
is necessary to any just resuit. The conséquence of such a course 
would leave the jury without any restraint by the court, or any means 
for correcting any extravagance they might fall into. 

From the necessity of the case, there are certain éléments of dam- 
age the extent of which cannot be measured by proof, such as pain 
of mind or body. But such things are recognized as grounds for 
recovery in damages, and ail that can be done is to prove the facts, 
and leave the jury to fîx the sum they will award by the exercise of a 
Sound discrétion. It is a rude way of administering justice, but it is 
deemed better to pursue it than to afïord no remedy at ail. But 
there is no such necessity when the damages are susceptible of proof, 
and it is contrary to right reason and sound poUcy to extend the 
practice in the former cases to those where the necessity for it does 
not exist. And we think this view is in accord with the decided 
weight of authority. Leeds v. Metropolitan Gas Light Co., 90 N. 
Y. 26; Britton v. Street R. Co. of Grand Rapids, 90 Mich. 164, 51 
N. W. 276; Winter v. Central lowa R. Co., 74 lowa, 448, 38 N. W. 
154; International, etc., R. Co. v. Simcock, 81 Tex. 503, 17 S. W. 
47; 5 Encycl. of PI. & Pr., 780, 781, where many like cases are cited. 

There are some cases which seem to countenance the view that 
the jury should be deemed to be compétent to form their own opinion 
upon a question of value in matters, of common knowledge; and that, 
if they are allowed to act upon it in the end, and are not bound by the 
testimony of witnesses, it should not be indispensable that the jury 
should hâve such testimony. But we think the law and the practice 
has been settled the other way, and upon the better reasons. 

2. It is also assigned as error that the court charged the jury, 
in respect to the matter of damages, as follows: "You may also, 
in making up a verdict for the plàintifï, if you corne to that point in 
my instructions, consider what is a fair and reasonable amount to 
be awarded as compensation for time and expense in the litigation 
that procures a recovery ;" the plàintifï having ofifered no testimony 
to show that he had incurred any éxpense, or how much time he had 
spent in the litigation. It was not questioned that such damages 
are recoverable, but only that there was no proof by which to meas- 
ure them. For the reasons already stated in determining a like 
question, we think there was error in permitting the jury to award 
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such damages without proof of the expansés incurred, and the length 
and value of the time spent in the litigation. 

3. There was évidence tending to show that on the occasion in ques- 
tion the conduct.or, in the présence of other passengers, compel'ed 
the plaintiff to leave the train, notwithstanding his refusai, and took 
him by the shoulder to remove him from his seat and out of the car. 
The plaintiff claimed that the indignity thus put upon him was a 
fact which the jury should take into account in fixing the amount of 
damages; and in référence to that subject, the court charged the 
jury as follows: 

"In awardlng thèse damages, you are to consider the time, place, and sur- 
roundings of the clrcunistances complained of by the plaintiff; that It was 
public; that he was In assertion of a right; that he was denled that right 
in public against his protest, and by superior force, or the threat of superior 
force, made to do otherwise than he esteemed it to be his right to do. When 
I say 'threatened by superior force,' I do not mean a force that the conductor 
alone mlght hâve exerted, but the use of some force under circumstances that 
made such force sufficient." 

The objection which counsel for plaintiff in error raises to. this 
instruction is that there was no such display of force in expelling the 
plaintiff as to justify an allowance of damages therefor. But it is 
clear that there was sufficient évidence to présent the question of fact 
for the jury as to whether the conductor ejected the plaintiff with 
or without a display of force or indignity toward him. There is no 
substantial objection to the charge, and the assignment of error 
thereon is overruled. 

4. Another alleged error is assigned upon the charge of the judge 
to the jury wherein he said : 

"It has been argued before you, and for that reason I allude to It, that the 
plaintiff was guilty of contrlbutory négligence In omitting to pay hls fare. 
I say that Is not the law." 

In this the judge was governed by the judgment of this court an- 
nounced upon the former hearing, and properly directed the jury 
in accordance therewith. It would seem that the counsel sought to 
maintain before the jury a proposition which had been disaffirmed by 
this court on the former writ of error. The assignment of error hère 
is supported by an argument which failed to convince us on the former 
occasion, and it cannot be Hstened to now. This assignment of error 
is overruled. 

For the errors found and noted above in permitting the recovery 
of damages without proof of the amount thereof, the judgment must 
be reversed, and a new trial ordered. 
121 F.— 52 
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WOOD et ai. v. NIAGARA FALLS PAPER CO. 
(Circuit Court of Appeals, Second Circuit. February 25, 1903.) 

No. 57. 

1. CONTBACTS^TlME— FAILDEE TO COMPLETE— LiQtlIDATED DAMAGES— ACTtTAIi 

Damages-^Etidbnck. , 

A contract for the purcliase of maclilnery to be erected on defendant's 
premises provlded that in case the turbines were net completed by Oc- 
tober 1, 1896, plaintifCs Would pay défendant, as liquidated damages, $100 
per day for eacli day beyond tliat time both turbines sliould remain un- 
eompleted, and $50 for each day either one should remain uncompleted. 
Reli, that sucli stlpulated damages couid net be construed as a penalty, 
and hence plalntlffs could not defeat or reduee the recovery thereof by 
showlng that défendant sustained no actual loss by the delay. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Henry G. Ward, for plaintiffs in error. 
Chas. P. Howland, for défendant in error. 

Before WALLACE and COXE^ Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plain- 
tififs in the court below to review a judgment for the défendant en- 
tered upon the verdict of a jury. The action was brought to re- 
cover the balance of the purchase price of two turbines, with shafts, 
bearings, and wheels, erected by the plaintifïs on the premises of 
the défendant pursuant to a contract which, among other things, 
provided that in case the érection of the turbines was not completed 
by Octobeir i, 1896, the plaintiffs would pay the défendant, as liqui- 
dated damages, $100 per day for each day beyond that timè both 
should remain uncompleted, and $50 for each day either one should 
remain uncompleted. The défense to the action was that one of 
the turbines was not completed until November 9, 1896, and the 
other was not uhtil November 13, 1896, whereby the plaintifïs be- 
came liable to pay the défendant damages which at the stipulated sum 
were in excess of the unpaid purchase price. 

The défendant, at the time the contract for the turbines was made, 
was engaged in making additions to its manufacturing plant and in- 
stalling new machinery, and the turbines were designed to doublç.the 
power of its mill. Because of the unreadiness of the turbines, the dé- 
fendant was unable to opèrate or test its new plant and machiiiery, 
It was conceded that one of the wheels was not completed until No- 
vember 9, and the other until November 13, 1896. By the verdict 
the défendant was allowed to recover $50 a day for every day each 
turbine remained uncompleted after the ist of October. 

Error is assigned of the rulings of the trial judge in excluding évi- 
dence tending to show that the défendant sufïered no appréciable dam- 
age because of the delay in the completion oi the turbines. 

We think that the défendant was entitled to recover the damages 
fixed by the contract, without making proof of any actual loss sus- 
tained by it through the failure of the plaintifïs to complète the tur- 
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bines, and that the plaintiffs could not defeat or reduce the recovery 
by évidence showing that the défendant sustained no actual loss, and 
that the trial judge would hâve been justified in exckiding any évi- 
dence offered by the plaintiffs to show that the défendant did not 
sustain any actual loss. 

It is not disputed that in view of the subject-matter and nature of 
the agreement, and the difïiculty of estimating the exact damages 
likely to be sustained by the défendant in the event of a breach by 
the plaintiffs, it was compétent for the parties to agrée upon a fîxed 
sum as liquidated damages for a breach; nor is it disputed that by 
the contract they did so agrée. It is urged, however, that when it is 
made to appear in an action for the breach that no actual damages 
hâve arisen, notwithstanding the parties hâve agreed upon stipulated 
damages, the party in default is entitled to be relieved. That prop- 
osition is not sanctioned by the weight of authority. On the con- 
trary, according to authority which is controlling upon this court, 
the law is that the naming of a stipulated sum in such a contract, 
to be paid for the nonperformance of a covenant, is conclusive upon 
the parties in the absence of fraud or mutual mistake, and évidence 
aliunde in respect to the damages actually arising from the breach 
cannot be received. 

Courts lean against the forfeitures, and tovvards construing such 
stipulations as penalties, instead of liquidated damages, when the 
amount on the face of the contract is out of ail proportion to the 
possible loss. "The question of disproportion has been simply an 
élément entering into the considération of the question of what was 
the intent of the parties — whether bona fide to ûx the damages, or 
to stipulate the payment of an arbitrary sum as a penalty by way of 
security." Sun Printing & Publishing Association v. Moore, 183 
U. S. 642, 672, 22 Sup. Ct. 240, 252, 46 L. Ed. 366. In this case 
the Suprême Court explicitly disapproved the doctrine, asserted in 
some of the adjudged cases (Chicago Wrecking Co. v. United States, 
45 C. C. A. 343, 106 Fed. 385, 53 L. R. A. 122; Gay Manufacturing 
Co. V. Camp, 13 C. C. A. 137, 05 Ked. 794, 25 U. S. App. 134), that, 
where actual damages can be assessed from testimony, the court 
can disregard any stipulation fîxing the amount, and require proof 
of the damages sustained. The authorities are exhaustively reviewed 
in this décision, and any further citation is unnecessary. 

The plaintiffs in error, to sustain their contention, cite McCann 
V. City of Albany, 158 N. Y. 634, 53 N. E. 673. That was a case 
in which the contract referred to the sum payable upon breach both 
as a "forfeit" and as "liquidated damages"; and the décision was 
placed upon the ground that, as it did not appear that there were 
any actual damages, the named sum was to be regarded as a penalty. 
In the présent contract there was no room for construing the stipu- 
lated sum as a penalty. 

The judgment is affirmed. 
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AMES et al. r. FARRBLLT. 

(Circuit Court of Appeals, Ninth Circuit î'ebruary 2, 1903.) 

No. 860. 

1. Rkvibw on Errob— Vaeiance— Waiver dp Objection. 

The objection that défendants were sued as indivlduals, whereas the 
évidence showed that the contract sued on was made by a minlng part- 
nershlp composed of défendants and another who was not joined, is one 
•which the défendants could walve; and, where it was not made or ruled 
on in the trial court, it canuot be raised for the first time in the appellate 
court. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

J. C. Campbell, W. H. Metson, R. W. Campbell, Ira D. Orton, and 
Campbell, Metson & Campbell, for .plaintiffs in error. 

William ï. Love, Bruce Knott, and Albert PI. Elliot, for défendant 
in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. One Joseph Henry was the owner of 
an undivided one-half interest in three mining claims in the Kougrock 
mining district, Alaska, known as claim No. 14 on Harris creek. No. 
5 on Dahl creek, and No. 9 on Quartz creek. The other one-half 
interest was owned jointly by the plaintiffs in error, but the légal title 
thereto stcod in the name of D. J. Horgan. In the mining season 
of 1901 the défendant in error and Frank Petrick performed work 
and labor on thèse claims at the instance of Henry at the agreed 
wages of $10 per day, and later at $6 per day. Henry agreed with 
them to pay for his half of the work so donc by conveying to them 
a one-fourth interest in the Harris creek claim, and he informed them 
that F. H. Ames would pay for the other half. For one-half of the 
work so donc on the three claims, the défendant in error, on behalf 
of himself and as assignée of Petrick and others, brought an action 
in a justice court to recover $997 ; alleging in his complaint that the 
work was donc at the instance of the plaintiffs in error. He obtained 
a judgment for $762 and costs. The plaintiffs in error took an ap- 
peal to the District Court, where the cause was tried before the court 
without a jury. The court made findings of fact and rendered a 
judgment in favor of the défendant in error for $1,014.90 and costs. 
Plaintiffs in error now seek to review that judgment. 

The assignments of error challenge the findings of the District 
Court as to the work done on the Harris Creek claim on the ground 
that there is no évidence that the plaintiffs in error contracted for 
said work or became responsible therefor. In brief, it is the conten- 
tion of the plaintiffs in error that, notwithstanding the proof of their 
liability for work done on the Dahl Creek and the Quartz Creek 
claims, there is no évidence that they ever authorized the employ- 
ment of men to work on the Harris Creek claim. The plaintiffs 
in error and Henry were the owners of three claims. The work on 
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the Harris Creek daim was the work first done in the season. About 
the ist of August, Ames, one of the plaintiffs in error, sent into the 
mining district one Satler to represent him as his agent. When Sat- 
1er arrived, the men were taken away from the Harris Creek daim, 
and were put to work on the other two daims. There is évidence 
to sustain the verdict of a jury — therefore évidence sufficient to sus- 
tain the finding of the court — that the plaintifïs in error had, to- 
gether with Henry, contracted for ail the work done on ail the daims. 
Horgan, one of the plaintififs in error, testified that before the min- 
ing season began it had been arranged between the plaintifïs in error 
and Henry that work should be done to develop the daims during 
that season, and that Henry represented the plaintifï in error in the 
development. There was no évidence to contradict that testimony. 

It is contended that judgment was erroneously entered, under the 
pleadings, for one-half of Petrick's account for work done on the 
Harris Creek daim. The total work of Farrelly and Petrick on that 
claim amounted to $510 each. It is argued that each received half 
payment of their claim by the conveyance from Henry, and that, as 
to the unpaid half of Petrick's daim, it is neither alleged nor proven 
that it was assigned to Farrelly. Petrick, however, testified that 
he and Farrelly were partners, and that he consented to the bill which 
was made out in Farrelly's name for the full amount due them both. 
He could not be heard now to assert a claim against the plaintifïs in 
error, and the jplaintiffs in error cannot complain so long as the judg- 
ment discharges their liability as to both Petrick and Farrelly. They 
made no objection to the introduction of the évidence on the ground 
that Petrick had made no assignment to Farrelly. 

It is contended on the argument that it was error to enter judg- 
ment against the plaintifïs in error for the work done on the Dahl 
Creek and Quartz Creek daims, for the reason that the complaint 
alleged that the work was done under contract with the plaintifïs 
in error as individuals, whereas the évidence showed that it was done 
under a mining partnership composed of the plaintifïs in error and 
Henry. This point is made for the first time in this court. There 
was no objection taken either in the justice court or in the District 
Court upon the ground of the nonjoinder of Henry as party défend- 
ant in the action, and no objection was interposed to any of the évi- 
dence upon the ground of its variance from the pleadings. This court, 
it is true, will, under its rule 12 (3 Sup. Ct. ix), take notice of a plain 
error not assigned, but the question before us is whether the trial 
court erred in its rulings. That court was not asked to make any 
ruling upon the points which are now suggested, and, as to the rulings 
that w^ere made, we find no error in any of them. The objection that 
their copartner was not joined as party défendant was one that the 
plaintifïs in error could waive, and they waived it. Civ. Code Alaska, 
§§ se 6r, 62. 

We think this a proper case for the application of section 2 of rule 
30, and damages of 10 per cent., in addition to interest, will be award- 
ed upon the amount of the judgment, which judgment we affirm. 
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KENTrOKY NAT. BANK V, OARbJffiï. 

(Circuit Court of Appeals, TMrd Circuit. April 17, 1903.) 

No. 35. 

1. Bankbtjptct— Objections to Discharge—Amendmbnt— Lâches. 

May 11, 1801, a créditer flled objections to a bankrupt's discharge, al- 
leglng a concealment of the bankrupt's equlty growing out of certain 
transactions in stocks. May lOth anotiier créditer flled objections, aud 
therèafter unlted wlth the flrst creditor's attorneys Ih a joint motion 
for the référence of the spécifications of both. In September the 
second credltor announced Its case elosed. In November it sought to 
hâve â witness called with wliom the stock transactions were had. On 
July 10, 1902, the trustée sold the bankrupt's equity. In December, 
1902, the second creditor prayed leave to amend its objections, se as to 
include the concealment of the equity. Eéld, that the refusai of leave 
to amend was a proper exercise of discrétion; the pétition being barred 
by lâches. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 

Wni. Marshall Bullitt, for appellant. 
Wm, J. Linihan, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

BUFFiNGTON, District Judge. This is a petitiofl for review of 
the action of the District Court for the District of New Jersey, sitting 
in bankruptcy. On November 17, 1900, Francis D. Carley was ad- 
judged bankrupt, and on February i, 1901, presented his pétition for 
discharge. On May 10, 1901, the présent petitioner, the Kentucky 
National Bank,, and on May 11, 1901, one George D. Patton, fîled 
separate spécifications of objections tq Carley 's discharge. The Pat- 
ton objections in substance alleged the bankrupt had had large 
transactipns in stocks of the Panhandle Railroad under an agree- 
ment with one W. K. Vanderbilt, and that a large part of said stocks 
became and were the property of the bankrupt, who had not ac- 
counted for them to the estate. The appellant did not specify this 
stock transaction in its objections, but on May 15, 1901, by its at- 
torneys, it united with Patton's attorneys in a single joint motion to 
the court, whereby the spécifications of both were referred to the 
référée as a spécial master to take and report proofs. Numerous 
hearings were had in pursuance of said joint référence, and in Sep- 
tember, 1901, the Kentucky National Bank announced its case elosed. 
On July io,:j902, the trustée in bankruptcy sold at auction under di- 
rections of the court the equity of the bankrupt in the foregoing al- 
leged stock transactions. In December, 1902, 19 months after its 
objections to discharge had been filed, and 15 months after its case 
had been elosed, the Kentucky National Bank presented its pétition, 
alleging more in détail but in substance the same transaction in Pan- 
handle stock embodied in the Patton objections, filed May 11, igoi, 
and prayed leave to amend its objections to discharge by specifying 
the same. After hearing, the District Judge refused to allow such 
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additional spécifications to be filed, because the matter urged was 
known to petitioner before its case was closed. 

By its own admission in its pétition to the court below the bank 
had express knowledge of the transaction in November, 1901, when 
it sought to hâve Vanderbilt called for examination. But the peti- 
tioner might well be charged with knowledge at an earlier day, when, 
on May 15, 1901, its counsel joined in a joint motion with Patton's 
to refer both sets of spécifications as above noted. Presumptively, 
the appellant had notice of ail steps taken in this proceeding, to which 
it had become a party. Notice of this alleged transaction was spread 
on the record in the Patton objections. If the appellant did not 
then learn of it, its failure to do so is chargeable to its own neglect. 
When it joined in a motion for a référence, it must be deemed charge- 
able with what it moved to refer; and, apart from presumptions, it 
is simply incredible that, in the litigation of its own spécifications 
that followed, its counsel did not advise themselves of the objections 
made and litigated by its fellow objecting creditor. Lâches is justly 
chargeable where there are circumstances which should hâve in- 
duced inquiry and an eiïort to obtain knowledge. But, accepting the 
latest date, November, 1901, as the one when petitioner admits 
knowledge, its failure to seek relief until December, 1902, in itself 
affords warrant for the court's refusai of its pétition. Its action 
therein was, in view of the facts, a proper exercise of judicial dis- 
crétion. 

The order of the District Court is affirmed. 



ADAMS V. SHIRK et al.* 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1903.) 

No. 885. 

1. Bill oï" Exceptions — Amendment at Subséquent Term. 

A bill of exceptions cannot be amended at a terra subséquent to that 
it wliieli it was filed, in order to correct an omission due to the party's 
own neglect or oversight 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Wm. Burry, for plaintifï in error. 
Frédéric Ullmann, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. Défendants in error, as lessors in a 99- 
year ground lease, recovered judgment against Adams, plaintifif in er- 
ror, for rent, and for taxes and insurance premiums paid by them. 
The court directed the verdict. In the charge the jury were explicitly 

•Eehearing denied Aprll 14, 1903. 

T 1. See Exceptions, BlU of, vol. 21, Cent. Dig. § 110. 
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instructed to include in their verdict $9,504.42 for insurance premiums 
paid by défendants in error. The correctness of that instruction is 
the only question presented and urged in argument. Other questions 
between thèse parties were considered in Adams v. Shirk (C. C. A.) 
117 Fed. 801. 

Adams contends that, because the insurance was taken out and the 
premiums paid by défendants in çrror after Adams Tiad assigned ail 
his interest in the lease and in the buildings to a third party, the in- 
surance on the buildings, to be valid, should hâve been written in 
the name of such third party as owner, and not in the name of Adams, 
and that, although Adams was bound to pay rent, taxes, and insur- 
ance premiums, whether he had assigned or not, he could not be 
held to the payment of premiums for invalid insurance. 

The original bill of exceptions fails to présent the question in the 
form in which Adams states it. The bill does not show in whose 
name, as owner of the buildings, the insurance was written. 

After this situation was brought to the attention of Adams by the 
brief of défendants in error in answer to Adams's brief in support of 
the présent writ, Adams procured in the court below an amendment 
to the bill of exceptions, showing that the insurance was written in 
the name of Adams as owner. The judgment was entered and the 
original bill of exceptions was signed and filed during the December 
term, 1901. The pétition to amend was filed and the order allowing 
the amendment was entered during the July term, 1902. The omis- 
sion in the original bill occurred through the neglect or oversight of 
Adams, the party presenting it for allowance. On October 8, 1902, 
a supplemental record, containing the amendment to the bill of ex- 
ceptions, was filed in this court in pursuance of a stipulation of the par- 
ties that it might be filed without préjudice to the right of défendants 
in error at the time of the hearing to submit a motion to strike it 
from the files. Such a motion was duly submitted, and is sharply 
pressed. 

The practice and rules of the state court do not apply to bills of 
exceptions in the fédéral court. In re Chateaugay Ore & Iron Co., 
128 U. S. 544, 9 Sup. Ct. 150, 32 L. Ed. 508. "Any fault or omission 
in framing or tendering a bill of exceptions, being the act of the 
party and not of the court, cannot be amended at a subséquent term, 
as a misprision of the clerk in recording inaccurately or omitting to 
record an order of the court might be." Michigan Insurance Bank v. 
Eldred, 143 U. S. 293, 12 Sup. Ct. 450, 36 L. Ed. 162. The exceptions 
to the gênerai rule that a bill of exceptions cannot be allowed or 
amended at a subséquent term do not extend to errors and omissions 
caused by the neglect of the party whose duty it was to prépare and 
submit a proper bill. Western Dredging & Improvement Co. v. 
Heldmaier, 53 C. C. A. 625, 116 Fed. 179. The motion is sustained. 

But the question remains whether, under the évidence, the court 
erred in dîrecting the jury to include in their verdict the insurance 
premiums paid by défendants in error. By the terms of the lease, 
it was Adams's duty to take out the insurance and pay the premiums. 
In case he omitted to do so, défendants in error had the right. The 
évidence fails to show that Adams had not taken out and paid for the 
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rcquired amount of Insurance, and that such insurance was not in force 
at the time défendants in error caused the policies in question to be 
vvrittcn. 

ïhe Judgmcnt is reversed, with the direction to order a new trial. 



RUPP T. WHEELING & L. E. R. CO. 

(Circuit Court of Appeals, Sixth Circuit April 15, 1903.) 

No. 1,153. 

ï. Removal op Causes— Joint Dépendants — Sep arable Contkoverst — 
Cttizenship — Receivers. 

Where in an action for injuries a joint liability was alleged against a 
railroad Company and receivers thereof, who had been appointed by tlie 
United States Circuit Court, and the eitizenship of tlie railroad company 
was the same as that of the plaintiff, there was no separable contro- 
versy, and the receivers were not entitled to remove the cause to the 
fédéral courts, either alone or with the railway company. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

O. S. Brumback, for plaintiff in error. 
C. A. Seiders, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

SEVERENS, Circuit Judge. This suit was brought in the court of 
common pleas for Lucas county, Ohio, by Rupp, the plaintif? in error, 
against the railway company and its receivers, above named, to recover 
damages for an injury alleged to hâve been sustained by him in consé- 
quence of the négligence of the défendants in delivering a car loaded 
with tin at the warehouse of the employers of the plaintiflf, situated 
upon a spur track leading from the railway company's station out and 
along side of said ivarehouse. The pétition sought a joint recovery 
against the railway company and the receivers upon the allégations of 
négligent acts of the company and the receivers, ail of which con- 
curred in causing the injury. It alleged that the company carelessly 
and negligently constructed the spur track so as to be greatly inclined 
at the place where the car was placed in front of and opposite the door- 
way of the warehouse, and that the receivers negligently left the car 
on the spur track without sulScient blocking, and without the brakes 
being properly set to prevent the car from being started and running 
down the incline when it should be subjected to the jars and motions 
incident to unloading, and that the plaintiff, while attempting to unload 
the car, was injured by its starting away and running down the incline. 

On January 27, 1899, the receivers filed a pétition and bond for re- 
moval, the pétition alleging that they had been appointed such by the 
Circuit Court of the United States for the Western District of Ohio, 

1[ 1. Separable controversy ground for removal of cause to fédéral court, 
see notes to Eobbins v. Ellenbogen. 18 C. C. A. 86; Mecke v. Valleytown 
Min. Co., 35 C. C. A. 155. 
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and were acting under that appointment, and operating the company's 
railroad at the time when the accident happened ; wherefore, they said, 
the suit was one involving a separable controversy, and was one aris- 
ing under the laws of the United States. Upon the fiUng of thi.s péti- 
tion the record was removed into the Circuit Court of the United 
States. The railway company and the receivers filed separate de- 
murrers to the pétition, and both demurrers were overruled. The 
défendants then filed separate answers, and the cause came on for trial 
by the court and a jury. Upon the offer of évidence in support of 
the pétition objection wasmade by défendants that the pétition did 
not State a cause of action, and that the évidence should, therefore, not 
be received. The court, being then of the opinion that the objection 
was well taken upon the ground assigned, sustained the objection, dis- 
missed the suit, ànd discharged the jury. The plaintifiE thereupon sued 
out a writ of error, and the case was brought hère. When the case 
came on for argument, the question of the validity of the removal and 
of the jurisdiction of the court below was presented. 

Ail the parties were citizens of Ohio. A joint liability of the railway 
company and the receivers being alleged and claimed, there was no 
separable controversy. If the receivers had been the only défendants, 
they- might hâve removed the case if the plaintifif made no objection. 
Baggs V. Martin, 179 U. S. 206, 21 Sup. Ct. 109, 45 L. Ed. 155. But 
the railway company being a joint défendant with them, and of the 
same citizenship as the plaintifï, the receivers could not remove the 
case, either alone or with the railway company. 

In every substantial particular the case is like that of Central Ohio 
R. Co. V. Mahoney, 114 Fed. 732, 52 C. C. A. 364, recently decided by 
this court, wherein, for the same reasons, we were compelled to hold 
that the court below did not acquire jurisdiction by the proceedings 
for removal. Upon the authority of that case the judgment of the 
Circuit Court will be reversed, and the cause remanded to that court, 
with directions to remand it to the state court from which it was re- 
moved ; and the receivers, who removed the cause, will pay the costs 
of both courts. 



SUN PEINTING & PUBLISHING ASS'N v. EDWARDS. 

(Circuit Court of Appeals, Second Circuit March 12, 1903.) 

No. 108. 

1. Court of Appeals— Jdrtsdiction op Lowbk Court— Power to Review. 
As Act March 3, 1891, § 6, 26 Stat. 828, c. 517 [U. S. Comp. St. 1901, 
p. 549], flxlng the jurisdiction of the Circuit Court of Appeals, gives it 
no power to review questions as to the jurisdiction o£ the court below, 
the question whether diverslty of citizenship exists, so as to vest juris- 
diction in the Circuit Court, cannot be passed upon by the Court of Ap- 
peals. 

t. Same— Disposition of Cause. 

On error to the Circuit Court from the Circuit Court of Appeals, a 
question as to the jurisdiction of the Circuit Court wlU be certifled to 
the Suprême Court, and meanwhlle other questions wlU be reserved. 

1[ 1. Review by Circuit Courts of Appeals of jurisdiction of Circuit Courts, 
see note to Excelsior Wooden Pipe Co. v. Pacific Bridge Co., 48 C. O. A. 351. 



ADRIANCE, plaît & CO. V. NATIONAL HAEEOW 00. 827 

In Error to tlie Circuit Court of the United States for the Southern 
District of New York. 

Writ of error by défendant to reviev; a judgment in favor of plain- 
tif! upon a verdict in an action to recover for breach of contract. 

Franklin Bartlett, for plaintif? in error. 
Thos. P\ Bavard, for défendant in error. 

Before LACOMBE and COXE, Circuit Judges. 

PER CURIAM. The proposition contended for by défendant, viz., 
that, upon the pleadings and proofs, there was not shown such di- 
versity of citizenship as would give the Circuit Court jurisdiction, 
seems to be in accord with the décisions; but the sixth section of 
the act of March 3, 1891, 26 Stat. 828, c. 517 [U. S. Comp. St. 1901, 
p. 549], has not given this court appellate jurisdiction to review ques- 
tions as to the jurisdiction of the court below, and we therefore may 
not décide such questions. The correct practice when an appeal or 
writ of error brings up before this court constitutional or jurisdiction- 
al questions involved with other questions is pointed out in U. S. v. 
Lee Yen Tai, 113 Fed. 465, 51 C. C. A. 299. 

The jurisdictional question will be certified to the Suprême Court, 
and meanwhile the other questions will be reserved. 



ADRIANCE, PLATT & CO. v. NATIONAL HARROW CO. et al. 
'Circuit Court of Appeals, Second Circuit February 25, 1903.) 

No. 59. 

1. Injonction— Grounds—Thheatening Suits for Infrtngement of Patents. 
The owner of a patent is aeting within his rights in notifylng infrin- 
gers of his claims, and threatening tliem with litigation If they continue 
to disregard them; nor does he transcend his rights when, a elaimed 
Infringer being a manufacturer, he sends such notices to the manufac- 
turer's customers, if he does so in good faith, belleving his claims to be 
valid, and in an honest effort to protect them from invasion. But the 
sending of such notices in bad faith, and without any intention of bring- 
ing the suits threatened, but solely to injure the manufacturer's business, 
constitutes a fraudulent invasion of property rights against which It is the 
duty of a court of equity to grant relief by injunction. 

3. Samb— GooD Faith— Evidence. 

Whether circulars and letters sent by the owner of a patent to the 
customers of a manufacturer of an article elaimed to Infringe, warning 
them of infringement and threatening suit, are sent in good faith and 
for legitimate purposes, tiin seldom be determined from their contents 
alone, and, like ail questions of Intent, must generally be determined 
by the extrinsie facts. When the manufacturer is flnancially respon- 
sible, and his infringement readily provable, and where the patent owner 
Is flnancially able, and one who makes It his sole business to grant 
licenses, which places him under a duty to protect his licensees, the bring- 
Ing of an infringement action against the manufacturer would seem to 
be the imperative proceeding; and if he delays, and attempts to effect 
by threats what he could compel by law, a strong inference of bad faith 
arises, which becomes irrésistible if he refuses to bring suit for any 
considérable time when the alleged infringement is open, notorious, dé- 
fiant, and extensive. 
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8. SamE— EVIDENCB CONSIDEBKD. , 

Complalnant wns a mannfaetorer of a sprlng-tooth harrow under a 
patent. Défendant was the owner of a number of patents coverlng sueli 
implements, and its business was the granting of licenses thereunder. 
It elaimed complalnant's harrow to be an Infringement of a number of 
Its patents, and requested complalnant to take licenses thereunder. 
Complalnant sent one of Its harrows for examlnation, claiming that it 
did not Inf ringe, and, af ter interviews, refused to take a license, and 
requested défendant to bring suit to test the question of Infringement. 
This défendant refused to do, but commenced and continued to send 
circulars and letters to complalnant's eustomers threatenlng sults, stat- 
ing In effect that complalnant would not protect them, and advising 
them to buy of its llcensees, a llst of whom were sent. After suit brought 
by complalnant to enjoln the sendlng of such circulars and letters, de- 
fendant for the first tlme commenced suits on one of its patents against 
several eustomers of complalnant, which It subsequently dismissed. 
Held, that such facts were sufflcient to sustaln the charge that défend- 
ant was acting In bad falth for the purpose of destroylng complalnant's 
business and coercing it into becomlng a licensee of défendant, and en- 
titled complalnant to an injunctlon. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
For opinion below, see m Fed. 637. 

S. D. Bensley, for appellant. 
H. M. Lane, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is an action in equity to restrain 
the défendant from the publication of circulars and letters asserting 
the vfblation by the complainant of the defendant's rights under 
letters patent, and threatening the complalnant's eustomers with suits. 
The court below dismissed the bill. 

The facts bring it within the principle of the décision of the Cir- 
cuit Court of Appeals for the Third Circuit in a suit brought in the 
District of New Jersey against the présent défendant. The doctrine 
there declared is well settled by the authorities, and the opinion in 
that case contains a sufificient citation of them without further référ- 
ence. A. B. Farquhar Co. v. The National Harrow Company, 102 
Fed. 714, 42 C. C. A. 600, 49 L. R. A. 755. 

The complainant is a manufacturing corporation having its place 
of business at Poughkeepsie in this state, and in January, 1897, com- 
menced manufacturing spring-tooth harrows, known as the "Buckeye 
Harrow," built conformably to the patent of Henry J. Case, an ap- 
plication for which was then pending, and which was subsequently 
issued to the complainant as assignée. The défendant is a New Jer- 
sey corporation, doing business at Utica in this state, which has ac- 
quired title to a great number of ' patents for improvements relating 
to spring-tooth harrows. It is not a manufacturer of harrows, but 
makes it its business to grant licenses upon royalties to manu- 
facturers. Its licenses provide a uniform scale of priées for harrows 
and harrow parts, and bind the licensees not to sell their machines 
at any déduction or allow any rebate. During the season of 1897 
the complainant sold about 700 harrows; in the season of i?')S 
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it sold about 2,000 harrows; and its business promised much larger 
sales in the coming season. Before its harrows were put in the mar- 
ket in 1897, it was informed by the défendant that they were claimed 
to be an infringement of some of the defendant's patents. Corre- 
spondence and interviews ensued. The complainant forwarded one of 
its harrows to the défendant for examination. The défendant con- 
tinued to assert the charge of infringement, and sought to induce 
the complainant to take a license. The complainant insisted that 
its harrows were not an infringement, and requested the défendant 
to bring suit and hâve the question settled. To this suggestion the 
défendant refused to accède, and replied in substance that it pro- 
posed to prevent the complainant from building harrows in its own 
way. Thereupon the défendant commenced sending out circular 
letters to the complainant's customers throughout the state, the New 
England states, Pennsylvania, New Jersey, Michigan, and other 
States. This circular contained a picture of the complainant's har- 
row, with the description: "The 'Buckeye' manufactured by Adriance, 
Platt & Company, Poughkeepsie, N. Y., and claimed by us to be made 
in infringement of our patents." The circular cautioned dealers not 
to buy any spring-tooth harrows not bearing the defendant's license 
label, stating : "We bave yet to fînd a harrow of récent and modem 
construction that does not embody one or more of our patents." 
The, circular also contained this statement: "We regret that we are 
obliged to hold the dealers responsible, but this cannot be avoided, 
as in many cases the manufacturers would not be able to settle our 
claims." Thèse circulars were followed by letters to the same per- 
sons, and of the same purport. Extracts from some of them may 
be given by way of illustration. The following is an excerpt from one : 

"We hâve from time to time wrltten you and mailed you circulars regarding 
your handling the Adriance, Platt & Company spring-tootli harrows, wliich 
are claimed to Infringe our patents. * * * We are In duty bound to pro- 
tect our licensees, their customers, and ourselves, and shall sue ail deal- 
ers wlio persist, after our repeated warnings, in handling infringing goods. 
We are constantly bringing suits wherever thèse dealers are found. This 
we shall continue to do till our rights are fuUy respected." 

The following is an extract from another: 

"It is claimed by this company that it Is impossible to construct a modem 
spring-tooth harrow, such as can be sold at the présent time, without infrin- 
ging several of the numerous patents owned by us. We do not deem It nee- 
essary to give you further warnlng notice than this at this time." 

The learned judge of the court below was of the opinion that the 
défendant was acting within its rights, and that the letters and circu- 
lars were legitimate notices to infringers of thèse rights. In his opin- 
ion he States : 

"There is not a false statement of fact to be found in the circular quoted 
aboTe, or in any of the other circulars or letters in évidence. Necessarily, 
the claim of infringement is based upon opinion, but it is an opinion which 
a perfectly sincère and honest man might entertaln. Certainly it cannot be 
said that the opinion was without justification, malicious, and false." 

Undoubtedly the owner of a patent is acting within his rights in 
notifying infringers of his claims, and threatening them with litiga- 



830 121 FEDERAL REPORTER. 

tion if they continue to disregard them; nor does he transcend hîs 
rights when, the infringer being a manufacturer, he sends such no- 
tices to the manufacturer's customers, if he does so in good faith, 
believing his claims to be valid, and in an honest efïort to protect 
them from invasion. The question whether the patent owner is act- 
ing in good faith in advertising his claims to the manufacturer's cus- 
tomers by circulars or letters can seldom be determined from the 
contents of the communication alone, and, Hke ail questions of intent, 
must generally be determined by the extrinsic facts. It is always 
easy to fratne such circulars in guarded terms, which will not com- 
mit the sender to any definite libelous charges, omitting spécifie 
statements of fact, and substituting statements of opinion ; and when 
they are sent for an illegitimate purpose they are likely to be so 
framed. 

When the manufacturer is fînancially responsible, is accessible, 
and his infringements readily provable, and when the patent owner 
is fînancially able, and is one who makes it his sole business to grant 
licenses, and is under a duty to his licensees to prosecute extensive 
infringers, the sending of such circulars to customers would seem 
to be merely a preliminary or cumulative measure, and the bringing 
of an infringement action the paramount and imperative proceeding. 
As, ordinarily, the patent owner would be prompt and zealous to as- 
sert his claims, if he halts and purposely procrastinates, and attempts 
to efifect by threats and manifestoes that which he can compel by the 
strong hand of the law, a strong inference arises that he has not 
any real confidence in his pretensions. This inference becomes irré- 
sistible if he refuses to bring suit during a considérable period of time 
when the alleged infringement is open, notorious, and défiant, and 
so extensive as to threaten destruction to his alleged exclusive rights. 
The indicia of bad faith are persuasive in the présent case. It is 
impossible to read the communications warning the complainant's 
customers against selling its harrows, with which the défendant seems 
to hâve flooded the country, without being led to believe that they 
were inspired by a purpose to intimidate the complainant's custom- 
ers, and coerce the complainant, by injuring its business, into be- 
coming a licensee of the défendant. In view of its failure to bring 
an infringement action, under circumstances which made an action 
practically compulsory, the défendant cannot shelter itself bëhind 
the theory.that its circulars and letters were merely legitimate no- 
tices of its rights. We are satisfied that they were sent, not for the 
purposes of self -protection, but in exécution of the defendant's threat 
to stop the complainant from building harrows by other means than 
légal remédies. 

Until the présent action was brought, the défendant contented 
itself with warnings and threats to the complainant's customers, and 
made no attempt to prosecute an infringement suit. The publicity 
of the complainant's suit neutralized thèse threats, and the défend- 
ant brought several actions against customers of the complainant. 
Out of its numerous patents it selected one, presumably the least in- 
firm, as thé basis of its attack upon the complainant's alleged in- 
fringing harrow. Those suits, after the proofs were taken, came to 
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an end by the voluntary dismissal of the bill. The inglorious con- 
clusion of thèse suits may afford an explanation of the defendant's 
reasons for preferring to attack the complainant by the circulars and 
letters rather than in a court of justice. 

We conclude that complainant was entitled to an injunction and an 
accounting. The decree is accordingly reversed, with costs, and with 
instructions to the court below to decree accordingly. 



WBSTINGHOUSE ELECTRIC & MFG. CO. v. CATSKILL ILLTJMINATING 

& POWER 00. 

(Circuit Court of Appeals, Second Circuit, February 25, 1903.) 

No. 8. 

1. Patents— Anticipation— Electrical Motobs. 

The Tesla patents, Nos. 511,559 and 511,560, the former coverlng a 
certain method, and the latter certain means, of operating electrical mo- 
tôrs by means of alternatlng currents from a single original source, 
known as the "split phase" System, held void for anticipation by the 
printed publication at Milan in an Italian journal on April 22, 1888, of 
a report of a lecture by Prof. Galileo Perraris, fuUy describing such 
System; complaiuant's évidence being Insufficient to sustain the burden 
of proof resting upon it to show that Tesla's invention was prior to such 
date. 

Appeal froni the Circuit Court of the United States for the Southern 
District of New York. 
For opinion below, see iio Fed. 377. 

Chas. A. Brown and Wm. K. Kenyon, for appellant, 
Thos. B. Kerr and Parker W. Page, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Appeal by défendant in the court 
below from its decree on bill alleging infringement of complainant's 
patents Nos. 511,559 and 511,560, granted to Nikola Tesla on De- 
cember 26, 1893. The court below sustained both patents, and found 
infringement of both claims of patent No. 511,559 and of the first 
claim of patent No. 511,560. Inasmuch as we hâve reached a con- 
clusion adverse to the complainant upon the question of priority of 
invention, the other issues will not be discussed. 

The claims of patent No. 511,559 are as follows: 

"(1) The method of operating rùotors having Independent energizlng circuits, 
as herein set forth, which consists In passing altemating currents through 
both of the sald circuits, and retarding the phases of the current In one cir- 
cuit to a greater or less extent than in the other. 

"(2) The method of operating motors having independent energizlng cir- 
cuits, as herein set forth, which consists In directlng an alternatlng current 
from a single source through both circuits of the motor, and varying or modi- 
fying the relative résistance or self-induction of the motor circuits, and 
thereby produclng in the currents différences of phase, as set forth." 
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The first claim of No. 511,560 is as follows: 

"(1) The eombination with a source of alternatlng currents and a circuit 
from the same o£ a motor having independent energizing circuits connected 
witli tlie said circuit, and means for rendering the magnetic effects due to 
said energizing circuits of différent phase, and an armature withiu the in- 
fluence of said energizing circuits." 

The daims of the former patent cover a certain method and of the 
latter certain means of operating electrical motors by means of al- 
ternating currents from a single original source. This system is 
known as the "split phase" system. Niltola Tesla, the patentée herein, 
was the inyentor of what is known as the "polyphasé system" of trans- 
mission of power, and had covered by his èarlier patents, Nos. 381,- 
968, 382,279, and 382,280, said system when operated by means of 
currents of varying phase from independent lines or circuits. The ap- 
plications for thèse earlier patents were filed during the fall and wioter 
of 1887 and the winter and spring of 1888, the final fées were mailed on 
April 8, 1888, and said patents issued May i, 1888. Up to April 8th, 
Tesla had not intimated to his solicitor that his broad invention of the 
rotary field motor could be practiced by any means which did not in- 
volve the use of two independent circuits from the generator to the 
motor. The applications for the patents in suit were filed December 
8, 1888. By the method and means therein described Tesla dispensed 
with one of the line circuits, and was able to run the motor by means 
of alternating currents from a single original source. This was ac- 
complished, as appears from the foregoing claims, by means which so 
retarded the phases of the current in ail circuits, or so varied the rela- 
tive résistance of the motor circuits, as to maintain the necessary 
difiference of phase in the currents. Such utilization of a single orig- 
inal source by thus splitting a single current into two currents was an 
improvement of great practical value. But on April 22, 1888, there 
had been published at Milan, in an Italian journal, a report of a lec- 
ture by Prof. Galileo Ferraris, in which the system covered by the 
patents in suit was fuUy described. This printed publication is such 
a disclosure of the subject-matter of the patents in suit that, if prior 
thereto, it would constitutè an anticipation. 

To support the burden thus cast upon it of proving to the satisfac- 
tion of the court that the supposed inventions in suit were made prior 
to April 22, 1888, complainant has introduced a photograph and the 
évidence of two witnesses, Messrs. Brown and Page. One of said 
witnesses has testified that said photograph represented a motor which 
was in Tesla's shop in the fall of 1887, and in which the difiference in 
phase was secured by the introduction in one of the circuits of a coil 
having self-induction. There is nothing in the photograph, however, 
to indicate the means by which said motor was operated, nor whether 
it was adapted to receive a single or double current from the generator. 
Its construction is at least as suggestive of use in connection with the 
earlier polyphasé as with the later split phase patents. We are there- 
fore confined to a considération of the testimony of said two witnesses. 

Mr. Brown furnished capital to Tesla to make his experiments at 
the date hère in question, and afterwards sold his interest in the Tesla 
inventions to this complainant. On May 25, igoo, he testified that in 
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1887 Tesla disclosed to him certain inventions made by him relating 
to split phase alternating current motors, and showed him such 
motors in opération in his shop in Liberty street (in 1887), and that 
the shop was afterwards moved and destroyed by fire, and he thought 
ail the motors were destroyed in said fire. He further stated that he 
had had no expérience with alternating currents beyond that which he 
had had through his connection with Tesla. He failed to identify the 
date of the disclosure, or to account for the loss of said motors, further 
than as hereinbefore shown, and complicated his vague gênerai de- 
scription of said apparatus by contradictory statements as to the spé- 
cifie means used in their opération. But apart from ail this, he failed 
to so describe the said apparatus that this court can détermine whether 
they did in fact embody in structure and practical opération the spé- 
cifie form of apparatus used by the défendant. Such évidence, under 
the familiar rule, called either for corroboration or for some explana- 
tion why corroboration was impossible. The complainant failed to 
comply with said rule. It failed to show that Tesla alone constructed 
said motors, or to produce any one employed in said shop in 1887 who 
might hâve seen said motors, or taken part in their construction, or 
to account for their absence. It failed to put Tesla himself, a rési- 
dent of New York, on the stand, to show to the court the précise 
nature of the inventions disclosed and practiced by him in 1887. 
Fârther than this, other uncontradicted testimony strongly tends to 
show that the witness must hâve been mistaken as to the date of this 
disclosure and of the opération of said motors. It appears that in 

1888 Tesla spent nearly two weeks at the factory of the Mather 
Electric Company, explaining his new alternating current motor in- 
ventions, with a view to interesting said company in their development 
and manufacture ; that one of the objections made to their opération 
was the fact that they required a spécial generator and extra wires, 
but that Tesla did not then claim that he had made any invention 
whereby two currents of différent phase could be derived from a 
single source. Again, complainant's other witness to the date of in- 
vention. Page, who was Tesla's attorney, and who, during 1887 and 
1888, prepared the Tesla applications for the polyphasé and other pat- 
ents, including those hère in suit, testified that up to a few days after 
April 8, 1888, "Mr. Tesla had never intimated in any way to me that 
his invention of the rotary field motor could be practiced by any means 
which did not involve the use of two independent circuits from the 
generator to the motor." We are forced to the conclusion that 
Brown, testifying at this distance of 13 years, must hâve had in mind 
the year 1888, during which year also, as he testifies, he saw said 
motors in said shop. 

We are brought, then, to a considération of the testimony of said 
Page, the witness chiefly relied on to carry the date of invention back 
of April 22, 1888. The material parts of his testimony are as foUows, 
namely, that, having been employed as aforesaid, Tesla "explained 
that he had other ideas about the opération of thèse motors, and 
thereupon disclosed to me his scheme for operating the motors by Con- 
necting them with single circuits" ; that "when he first described the 
scheme of patent 555,190 (application filed May 15, 1888), Mr. Tesla 
121 F.— 53 
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also described to me the -plan of operatiijg thesie motors ■yhiçb involves 
thesplittirigof a circuit;); %-. '". * qpoîi: vvhieh pçitçnfe 5iir<56o, which 
is one of-tKe' patents iîbsuit, is based"; and "that.I iinderstood fuUy 
from his description, riot only the: (priacipal and essential features 
of the inventions involved in thé patents in suit, but -also,.£inother plan 
which he hadiat that time developed;ior effecting the §anie resuit by 
makingthe pôles ; of a motbr ofii différent magnetiç susceptibility 
* ^ * . the^snbjflct:Of aii application filed October 20,; 1888, and 
which became patent No. 524,426/' Itiurther appeared on the hear- 
ing in this court that Mr; Page filed three other Tesla applications on 
April 23, 24, and 28, 1888, respetitively; and which issued in October, 
1888, as patents Nos. 390,414,; ,-390,820, and 390,721, respectively. 
Neither thèse patents nor N-oS. :5'55,i90,and 524,426 are in suit herein. 
Some of the patents cover modifications, of the polyphasé System, oth- 
ers of the split phase invention. The applications whiçh. resulted in 
the patents in suit were not filed until December 8, 1888. As to the 
character and date of/saididisclosures, the witness further testified 
as follows:.: "I caiinotisay, from présent ; recollectioni how many of 
the spécifie arrangements for producing artificiallynthe necessary 
différences of phase which are described in the, two- patents in suit 
Mr. Tesla described to me in, the early part of April,yi888, but my 
recollection is clear to the fact that between April. 8 and April 18, 
1888, on which latter date I ehtered a charge in my âi&ry iov services 
in this particular matter." ThC' diary was not produçed» The wit- 
ness stated: "I had occasion several years ago tOjlook up the facts 
in connection with the matter about which I hâve just testified, and at 
that time I had this book in my possession ;" that he then used it in 
giving certain testimony; that he had since searched for it, but had 
been unable tb find it; and that his présent testimony was based 
upon his rëcoUection of the matter, and upon the ,records of previous 
testimony given on this point. ' 

This évidence. is cleâr, direct. and persuasive as to a disclosure by 
Tesla of various schemès for operating motors on the split phase 
principle4 But it falls far short of thé i requirement in such a case. 
"The burden which rested upon the défendant in the first instance has 
been transferred to the complainant, and it must furnish the court with 
convincing proof that the anticipation has. been anticipated." West- 
inghouse Electric & Manufacturing Company v; Saranac Lake Elec- 
tric Light Company (G.: C.)'iô8 Fed. 221, 222. Clark Thread Com- 
pany V. Willimantic' Èinen Company, 14Ô U. S. 481, 11 Sup. Ct. 846, 
35 L. Ed. 521. It is to be noted that this testimony relates to events 
which occurred 12 years before; that the only means which the wit- 
ness had for refreshing his recollection is the lost diary. The witness 
could not beiexpected to hâve any independent recollection as to what 
was covered.by the charge, entered four days before the date of the 
anticipating publication, for "services in this particular matter," nor 
whether the date and character of said. charge was correctly entered. 
The évidence fails to show the spécifie character of said disclosure, 
whethei* it covered thé constructions ' herein held to be infringed, or 
some of the other constructions embraced in the patents in suit, or 
in said other patents not in suit on which the witness was then en- 
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gaged. Nor does it appear with satisfactory definiteness that the 
disclosure was a sufficiently full and complète disclosure of the particu- 
lar claims involved herein, or, if so, which were thus disclosed. The 
witness does not state what Tesla said to him. Apparently, ail that 
he learned from Tesla was the "principal and essential features of the 
inventions involved in the patents in suit." The fact that the applica- 
tions for the patents in suit were not filed until December 8, 1888, 
while said applications for othér spécifie phases of said invention were 
filed on May I5th and Octobej" 20th, tends to support the claim that 
the "particular services" were rendered in regard to said earlier spé- 
cifie inventions, and that Tesla did not perfect and complète the in- 
ventions in suit until a later date. In thèse circumstances it was in- 
cumbent upon. complainant to furnish additional évidence in order to 
remove thèse uncertainties, or to account for its failure so to do. No 
attempt was made, however, to further fîx the date or character of 
Page's services, either by the books of his firm, the bills rendered, the 
testimony of his partners or of his Washington associâtes, with both 
of whom he consulted, or by the date bf the trip taken to Washington 
in regard to the matter, or by the testimony of Tesla himself. Com- 
plainant has failed to comply with the fundamentalrule that the best 
évidence of which the case is in itself susceptible must be produced. 
In thèse circumstances we are constrained to hold that invention by 
Tesla prior to April 22, 1888, has not been proved. 

The decree is reversed, with costs, and with instructions to the court 
below to dismiss the bill, with costs. 



SANDBR V. ROSE et al. 
(Circuit Court of Appeals, Elghth Circuit February 25, 1903.) 

No. i,7eo. 

L Patents— Infringement—Impbovers. 

When two Inventors hâve eacli adopted tlie substantial features or 
éléments of an earlier invention maklng, respectively, but slight changes 
in or improvements upon the earher devlce, each will be limited to his 
own spécifie form of device; and, if there are différences therein, neither 
devlce will be held to be an inf ringement of the other. In ail such cases 
the gênerai words of a claim, especiaily where the claim contains words 
of référence to a more particular description of the thing patented, 
which is contained in the spécification, will be held to cover only the 
structure or the device so particularly described. 

2. Same — Disk Harrows. 

The Rose patent, No. 416,346, for a dlsli harrow having a séries of 
scrapers attached to a pivoted frame, controUed by the operator, by 
which the earth may be scraped from the concave side of the dislis, is, 
at most, only for an improvement upon the harrow of the Corbin patent 
of 1877, No. 197,545, and the claims must be limited strictly to the con- 
struction shown and elalmed. As so limited, it is not infringed by the 
devlce of the Lindgren patent, No. 645,818, vvhich also adopts the sub- 
stantial features of the Corbin invention, but difCers in détails of con- 
struction from that of Rose. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 
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Thomas A. Banning (Ephraim Bânning; on the brief), for appellant. 
Charles K. OfBeld and Charles C. Linthicum (Henry S. Towle, on 
the brief), for appellees. 

Béfore CALDWELL, SANBORN, and THAYER, Circuit Jiidges. 

THAYER, Circuit Judge. This is a suit for the infringement of let- 
ters patent No. 416,346, issued to Henry M. Rose, for an improve- 
ment in disk harrows, on December 3, 1889. Julius Sander, the de- 
fendant below, who is the appellant in this court, sold harrows that 
were manufactured in accordance with the specifàcations of letters pat- 
ent No. 645,818, issued to A. Eindgren on March 20, 1900, for an im- 
provement in disk harrows. Drawings or cuts representing the two 
kinds of disk harrows which are thus brought in conflict will be found 
on the opposite and succeeding pages. Referring to the Rose draw- 
ing, it will be observed that the rotary cutting disks, E,E, are mount- 
ed in the ordinary way, so as to revolve on an axle as the harrow is 
drawn over the groûnd. Each disk is provided with à scraper, C, 
which is a thin, elastic strip of stèisl, with a scraper edge that cornes in 
contact with the concave side of the rotating disks, to which earth is 
apt to adhère whèn the ground is wet. The scrapers are attached to the 
bar, D, which is hinged to the frame of the harrow, one beam whereof, 
marked U, is disclosed in the drawing. By turning the hinged bar, 
D, by means of suitable mechanism for that purpose which is under the 
control of the driver, the scrapers are made to travel along the con- 
cave surface of the disks and remove thè dirt which adhères thereto. 
The bar, D, has a longitudinal or endwise motion, to some extent, as 
the scrapers move from the axle outwardly toward the rim of the disks, 
and a coiled spring, marked d^ in the drawing, presses the bar in the 
reverse direction back into place as the scraper points or blades re- 
turn toward the axle. Several of the claims in the Rose patent are 
said to hâve been infringed by the appellant, but we only quote two — 
the fîrst and the sixth — ^which will serve to illustrate what the patentée 
claims to hâve been his invention. 

"(1) The eomblnatlon with the disks, B, of the scrapers carrled by a 
pivoted movable frame, and movable by the oscillation of sald frame along 
sald disks toward and from the perlphery, substantially as set f orth. * * * 

"(6) The combinatlon witli a disk or séries of disks, B, of a scraper carrier 
or support, and a scraper, or séries of scrapers, whose free or scraping end, 
when at rest, Is at or near the center of said disks, and which free end is 
adapted to be moved over and scrape the surface of the disks on a Une cross- 
wise to or at an angle with said scraper, substantially as set forth." 

Turning nextto the Lindgren drawing, the following method of 
construction w'ill be observed. From the beam of the harrow frame, 
indicated by the figure i, two horizontal bars, 2, placed end to end, 
are suspended, each of which bars sustains a gang of concave cutting 
disks that revolve on an axle in the ordinary way. Bolted to thèse 
bars, 2, are brackets, 4, shown in figure 3 of the drawing, supporting 
a rockingbar which carries scrapers, ohe for each disk. This bar may 
be so rocked by suitable mechanism under the control of the driver 
as to cause the scrapers thereto attached to travel along the concave 
surface of the respective disks, and remove the earth therefrom as it 
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accumulâtes. The rocking bars, to which the scrapers are attached, 
hâve no longitudinal motion, but the end of each scraper is inserted 
in the socket of a holder (illustrated in figure 4 of the drawing), in 
which socket is a coiled spring, 13, that holds the scraper blade against 
the concave surface of the disk as the scraper travels outwardly or in- 
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wardly along said disk. By this arrangement each scraper has a 
latéral motion independent of ail others. 

The prototype of both of the disk harrows above described is found, 
we think, in a patent issued to J. S. Corbin on May 14, 1877, being 
patent No. 197,545. This was likewise a patent for an improvement 
in wheel or disk harrows, and certain drawings thereof, which are 
deemed sufïîcient to illustrate the method of construction, will be 
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found on the opposite page. It will be observed that in the Corbin 
harrow a rocking bar, carrying scraper blades, is attached to, a beam, 
.E, which beam, in turn, is supported by the frame of the harrow, and 
that by means of the handle or crank,.I, the rocking bar can be turned 
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by.tbe driver, aijd the scjrgiper blades made to trayel along the con- 
cave surfaces çf thedisks, both, inwardly, toward the axie, and thence 
outwardly. The scraper blades of this harrow are clearly shown in 
figure 2 of the drawings, which is a rear élévation of one gang of 
scrapers. We fînd in this harrow of Corbin rotating disks in combina- 
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tion wîth scrapers carried by a movable bar or frame, which, when 
tiirned, moves the scrapers along the concave surface of the disks to 
and from the axie on which they turn on a line crosswise the surface, 
so as to remove the dirt therefrom. 

When the Corbin and the Rose harrows are compared, it be- 
coraes manifest, we think, that if Rose made an improvement in disk 
harrows which discîoses patentable novelty, and rises to the dignity of 
an invention, the claims of his patent cannot, in any event, be con- 
strued broadly, but must be limited strictly to those détails of con- 
struction that are described in his spécification, as otherwise his patent 
cannot be sustained as a valid grant. When the Rose patent was is- 
sued, a disk harrow was a well-known agricultural impîement, then in 
common use. The patentée only aimed to provide a scraping attach- 
ment for such harrows, whereby the concave surfaces of the disks 
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; oiild be cleaned readily by the driver whiîe the harrow was in motion. 

î- ïe says in his spécification : 

"Tlie Invention relates especially to the devices for scraping the disks, and 
feejng them from the earth which they gather in use; the object being to 
: ender the scrapers more efficient and convenient of opération." 

But Corbin had already suggested how this end could be accom- 
«lished, by suspending scraper blades from a rocking bar or hinged 
rame so that by turning the rocker or the frame the scrapers would 
^ravel a- ross the concave surfaces of the disks. The différences be- 
ïween the Corbin and Rose harrows, so far as the scraping apparatus 
-iS concerned, are not striking. Rose adopted the substantial or prin- 
cip3.l éléments of the Corbin device, namely, the movable frame or 
acr per carrier attached to the frame of the harrow, and the scraper 
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blades so depending therefrom as to çome in contact with tHe concave 
surfaces of the disks. Rose may hâve changed the form of the scraper 
blades to some extent ; and he appears to hâve constrycted the hinged 
frame, D, which carries the scrapers, so as to permit the frame to hâve 
a latéral or end wise motion, which was possibly bénéficiai. He also 
provided a coiled spring, d*, to return the swinging frame to its place. 
In other respects he made no substantial improvement in the scraping 
attachment or device to which his patent relates. , We are of opinion, 
therefôre, that if his patent is upheld it must be limited to thèse détails 
of construction. 

In the Lindgren harrow, which is claimed to be an infringement, and 
which likewise adopts thp substantial features of the Corbin device, 
the rocking arm has no latéral or endwise motion; at least, it has no 
such motion so far as the patent discloses, except such as it may event- 
ually acquire by long continued use or wear ; but each scraper is so set 
in its individual socket as to hâve a latéral motion, independent of 
ail the other blades, and independent of the rocking beam. This 
feature, we think, differentiates the Lindgren harrow from the Rose 
harrow, and exempts it from the charge of infringement, for, when 
two inventors hâve each adopted the substantial features or éléments 
of an earlier invention, making respectively but slight changes in or 
improvements upon the earlier device, each will be limited to his own 
spécifie form of device ; and, if there are différences therein, neither 
device will be held to be an infringement of the other. In ail such 
cases the gênerai words of a claim, especially where the claim contains 
words of référence to a more particular description of the thing pat- 
ented, which is contained in the spécification, will be held to cover only 
the structure or the device so particularly described. McCormick v. 
Talcott, 20 How. 402, 405, 15 ly. Ed. 930; Railway Co. v. Sayles, 97 
U. S. 554, 556, 557, 24 I,. Ed. 1053; National Hollow Brake Beam 
Co. V. Interchangeable Bralke Beam Co., 45 C. C. A. 544, 561, 106 
Fed. 693, 710; Brill v. St; Louis Car Co., 33 C. C. A. 213, 216, 90 
Fed. 666, 669. 

Entertaining thèse views — that the appellant's harrow, made in ac- 
cordance with the spécification of the Lindgren patent, cannot, in any 
event, be regarded as an infringement of the Rose patent — it follows 
that the decree of the lower court must be reversed, and the bill of 
complaint dismissed. It is so ordered. 
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FAERELL et al. v. BOSTON & M. CONSOL. COPPER & SILVEE MIN. CO. 

(Circuit Court, D. Montana. January 31, 190S.) 

No. 642. 

1. Patents— Invention— Process fob Réduction op Coppbr. . 

The Manhes patent, No. 470,644, for the process of reduclng commercial 
or plg eopper from copper matte, and a converter for applying such pro- 
cess, whlch consists essentially in burnlng out the impurities in copper 
matte by means of radial jets of atmospheric air injected into the molten 
mass under pressure while It is in the converter, is void for lack of in- 
vention as to both claims, being the same process and essentially the 
same converter Invented and patented by Bessemer, and used in the 
making of steel from pig iron, applied to a différent but analogous sub- 
ject, without any change in the manner of opération, or produeing any 
resuit which is substantially distinct in Its nature. 

In Equity. 

George A. Clarke and H. A. Seymour, for complainants. 
Forbis & Evans and Elmer P. Howe, for défendant. 

KNOWLES, District Judge. This is an action brought by Farrell 
and Migeon to recover damages and an accounting and an injunction 
for the alleged infringement of a certain patent granted by the United 
States to one Pierre Manhes, the same being No. 470,644, and dated 
March 8, 1892. The patent has two claims, and they are as foUows : 

"I claim as my Invention: (1) The process of reduclng commercial or plg 
copper from copper matte, consisting in charging the matte in a molten state 
into a converter, forcing radial jets of air uniformly and continuously through 
the charge of molten matte, and causing the beat produced by the combustion 
of the sulphur and iron in the matte to separate the foreign substance from 
the metalllc copper contained therein, allowing the metallic copper as it is 
separated from the matte to settle below the action of the air jets, and re- 
moving the chlUed metallic copper as it forms around and obstnicts the Inner 
ends of the tuyères, and thereby Insure the maintenance of a continuous and 
practically uniform distribution of air throughout the molten matte, and con- 
tinuing the opération until the metallic copper contained in the charge has 
been separated therefrom, and then removing the copper from converter, 
substantially as set forth. (2) A converter for reducing commercial or pig 
copper from copper matte, having a wind-belt encircling the converter above 
its bottom, a séries of tuyères extending through the lining of the converter 
and communicating at their outer ends with the vrind-belt, and removable 
stoppers located in the outer walls of the wind-belt and in alignment wlth 
each one of sald tuyères, whereby a drlft bar may be inserted successively 
through said tuyères to remove obstructions from their inner ends, substan- 
tially as set forth." 

The complainants claim that both the process above described and 
the converter used are new and novel; that said Pierre Manhes was 
the original, first, and sole inventer thereof, and that the same was not 
known or used by others in this country, and not patented or described 
in any printed publication in this or any foreign country before his 
invention or discovery thereof, and which was not in public use or on 
sale in this country for more than two years prior to his application 
for letters patent of the United States. 

The défendant in its answer dénies that said Pierre Manhes was the 
original, first, and sole inventer of the alleged new and useful improve- 



ment in the process for reducing commercial or pig copper from copper 
matte, and of'said alle^ed new andasèful improvëment in converters 
for copper ores, as set fprth and described in said letters patent ; also 
dénies that said alleged imprdvements 'were not known or used by 
others in-this country before the sapposed invention thereof by said 
Manhes ; also fiirther dénies that said alleged improyennents were not 
patented or described in printed publications in this or. any foreign 
country before the supposed iriventioil ^and discûvérj' thereof by the 
saic^ Mârihes, as' all^geu'in the bill of fcbtnplaint ; al^p ïurther dénies 
that sai4 alleged împrovèments were not' in public use or on sale in 
this country for more than two years prior to the application for said 
letters patent of the United States therefor; dénies infringement ; 
avers a failure of the patentée and the Complainants to comply with the 
requirements of section 4900 of the Revised Stattites of the United 
States [U. S. Comp. St. 1901, p. 3388] in respect to the marking of 
their converters in the manner and form as therein prescribed ; avers 
anticipation; by prior patents; also avers public use for two years or 
more ; expiration of the patent in suit by reason of the provisions of 
section 4887 of the Revised Statutes ; also sets up the défense of 
lâches. The gênerai replication was filed to this answer, and the rec- 
ord is npw before the court. 

The first question presented is, was the process specified in Manhes's 
patent a nëw; and useful one? As stated in the patent, the process 
claimed to be nëw and useful consists : (i) In charging matte in a 
molten, State iiTito a converter; (2) forcing r9,dial jets of air uniformly 
and continuausly through the charge of molten matte; (3) allowing 
copper, as it is separated from the matte, to settle below the action of 
the air jets; (4) removihg th'e chîllèd mçtallic copper as it forms 
arcund ând obstructs the inner ends of fhe tuyères; (5) continuing the 
opération until the metallic copper contained in the charge has been 
separated therefrom-; (6) and then removing the copper from the con- 
verter, substantially as set forth. 

In the United States patent No. 16,082, granted to Henry Bessemer, 
November II, 1856, and entitled "Improvements in the Manufacture 
of Iron and Steel," the foUowing statement is made: 

"My invention consists In the decarbonization or partial deearbonizatlon and 
refinement of the crude iron which is obtained in a fluld state from the hlast 
furnaces in whlch the Iron ore is usually smelted, or the decarbonization and 
refinement of crude pig iroa or flnery iron, by flrst smelting the pigs of crude 
iron or the plates of flnery iron In any suitable furnace, so as to obtain fluld 
métal for the purpose of belng treated by my improved means, and whlch 
consists, first, in running the fluid iron into a close or nearly close vessel or 
ehamber, formed by préférence of Iron, and lined with flre bricks or other 
^ow; conductor of beat. When the ehamber or vessel Is about fiUed, I blow 
or force Into and among the fluid rpet^l pumerous small jets of atmospherlc 
air In a cold or in a preyloùsly heated state, or I use any other gaseous fluid 
or matter containing or capable of evolvlhg sufliclent oxygen to cause the 
combustion of the carbon contained In the iron, and thereby to keep up the 
required temjpérature durlng the process. The size or number of the jets or 
tuyère pipes by whlch the air or other gaseous matters are conducted into the 
molten métal should be proportloned to the qnantity of fluid métal operated 
upon at a time,. and may also vary with the condition or quality of the métal. 
• * * When uslng foundry iron of the quality known as Ko. 2, I run one 
ton of it irito the converting vessel, in whlch It rises to a helght of about one 
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foot above tKe orifices of tbe tuyère pipes. I then force Into the fluid métal 
atmospherie air, in its natural or unheated state, under a pressure of about 
ten pounds per square Inçh, and I employ from six to twelve tuyère pipes for 
tàe distribution of tbe air, tbe united area of tbe tuyères being equal to two 
square incbes." 

In this patent Bessemer also states : 

"I bave also found that a single outlet In eaeb tuyère block will answer 
well in practlce, as represented in end élévation at Fig. 11, and in longi- 
tudinal section at Flg. 12, wbere a single parallel passage, y, leads direct from 
tbe pipe, u, into tbe métal, as tbese passages sometimes get obstructed. I fit 
a screw-plug, q, at the back of the elbovr of the pipe, u, wbicb plug may be 
removed If required, whlle tbe apparatus is in use, and a steel rod Introduced 
at the aperture, wbicb should be thrust entirely througb tbe tuyère block, and 
any accidentai accumulation of matter wlll thus be removed." 

In the United States patent No. 49,052, granted to Bessemer, July 
25, 1865, and in the United States Patent No. 51,398, granted to 
Bessemer, December 5, 1865, the process of converting pig iron into 
steel by the pneumatic process, the injection of atmospheric air into the 
molten mass in the converter is especially described and referred to. 
In the United States patent No. 33,446, granted to Nystrom, October 
8, 1881, there is a référence to, and a description of, the pneumatic 
process. In the British patent No. 1,131, granted to Hollway, March 
21, 1878, the pneumatic process is fully referred to and described. 
This process seems from that time on to hâve acquired a spécial and 
distinctive name or term in the nomenclature of the art, to wit, 
"Bessemerizing" ; and, so far as I can gather the définition of the 
term, its accepted meaning in the metallurgical art is the refining of 
crude or impure metals by burning out such impurities, in connection 
with atmospheric air, hot or cold, injected under pressure into a con- 
verter or other suitable vessel. Mr. Hollway specifîcally refers to a 
Bessemer converter, and also uses the term "Bessemerizing." In a 
part of his spécifications set out in his patent he says : 

"In carrylug out my objeet I employ a furnace, wbicb might be a modifica- 
tion of the Bessemer converter. * • * i drive In air at or near tbe bottom 
of tbe furnace, and by increasing or decreasing tbe quantity I regulate the 
température of the opérations." 

In his French patent No. 135,782, granted to Pierre Manhes, May 
29, 1880, he says : 

"This process is based upon cbemlcal reactions of the same kind as tbose 
wbicb take place in the treatment of iron smeltlng by the Bessemer process, 
and though the opération can be earrled on in a furnace of any. kind, such as 
I employ by préférence the Bessemer converter as is used in tbe metallurgv 
of Iron. ♦ * ♦" 

The patent in this case is for a process for the. direct treatment of 
the minerais of copper and coppery materials. The process as de- 
scribed is similar to the process for converting iron into steel under the 
Bessemer patent of 1856. In the last part of his said French patent 
Manhes says: 

"My process cbaracterized by tbe suppression of ail previous roasting of tbe 
sulphurous minerais, and by the facillty of the .opération upon ail coppery 
materials, sulphurous copper, Is then essentially bascd on the combustion and 
oxldation of the sulphur and iron by the foreed passage of a blast of cold 
air, or better warmed, and under sufficient pressure to traverse througb tbe 



844 , , 121 FEDERAL RBPORTEK. 

mass of cppper !n fusion, elther In a Bessemer converter or In any other 
analogous apparatus or convenlent furnace. ♦ • ♦" 

^ In his first certificate of addition to this patent under the French 
law, dated 3ist, May, 1880, Manhes says: 

"I hâve sald m the description of my principal patent that the opération 
making the object of my invention can be inade in a furnace or apparatus 
whatever appr'oprlate, but of préférence in the Bessemer converter. ïhis ap- 
paratus is in effect that In whlch the opération succeeds the best, and where 
It Is most easily performed. I intend, then, to reserve especlally the employ- 
merit of the Bessemer converter, âxed, or better oscUlatlng, as a new appli- 
cation, whlch is one of the principal characteristics of my Invention." 

In his third certificate of addition to his French patent above named, 
under date of gth February, 1881, Manhes again expresses his préf- 
érence îor Bessemer converters in which to perform his process, and 
makes this statement: 

"To measure that which effects the production of the copper metallurgy, 
this métal, In vlrtue of its denslty, gains the bottom of the apparatus and as- 
sembles Itself there. But If, in the converter employed for the metallurgy 
of iron, the blast passes out from the bottom of the apparatus by vertical 
tuyères, it is necessary at the last of the opération to traverse the metallic 
copper, whlch, contalning no more combustibles, solidifies itself by the cold- 
uess in contact with the blast, and which latter brings about the obstruction 
of the tuyères. » * • It can be varled in its détails, but it consists simply 
to leave above the level of the orifices of the tuyères a fire space where the 
metalhc copper assembles itself, In the measure that it produces itself, and 
where it is in shelter from the contact of the cold blast, the capacity of that 
space coming always to be level, and even to that whlch must be occupied 
by the metallic copper at the last of the opération. Ordlnarily, to carry out 
that design I replace the vertical tuyères, which open out at the bottom of 
the ordinary Bessemer converter, by horizontal tuyères placed ail around the 
converter. and openlng out into the interlor at the deslred helght above the 
bottom of the apparatus." (The above Is the translation from the original 
French patent as it appears in the record.) 

Manhes' Russian patent of 1886 is, in efïect, the same as his German 
patent of 1881. 

It would seem very clear that Manhes used the same process in 
converting copper matte into commercial or pig copper thàt Bessemer 
many years before had used in the conversion of molten iron into steel ; 
and the question fairly arises as to whether this is what is denominated 
a new invention, or is it simply using an old, well-knowrn process for 
a new use. 

The next claim in the Manhes patent is that of an alleged improve- 
ment in converters. Looking at the patent for converters, I fînd that 
aîl of the claims of Manhes as to this alleged improvement hâve been 
anticipated and exist in other converters, and hâve so existed long 
prior to the alleged improvement of Manhes. In the description of 
the Bessemer converter of 1856, as hereinbefore given, it is provided 
that the tuyères may be punched while the apparatus is in use, for the 
purpose of removing accidentai accumulations of matter at the inner 
ends of the tuyères, and that this may be accomplished by the intro- 
duction of a steel rod by thrusting the same through the tuyères. In 
the Bessemer patent of December 5, 1865, I find a pear-shaped con- 
verter with a subsidence chamber and side-blown tuyères. The ninth 
claim of this patent is as follows ; "A converting vessel provided with 
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a Hne of tuyères placed through the sides of the vessel, substantially 
as and for the purposes set forth." In the British patent granted to 
Parry, April 25, 1865, I find a side-blown converter. In the French 
patent granted to Petin & Gaudet, December 18, 1862, I find there 
is described a mode of opening tuyères which hâve become choked up. 
In this a métal bar or spindle is thrust into and through them for the 
removal of the obstructions at their inner ends, without causing the 
work to stop. 

It bas been common and almost vmiversal in the construction of 
blast furnaces to provide them with tuyères so arranged and located as 
to facilitate and permit the ready removal of any accidentai obstruc- 
tions which may hâve become attached to the inner ends of the tuyères, 
and this was efïected by means of iron or steel bars thrust through 
them. A very familiar and significant instance of this is to be found 
in the British patent granted to Brewer, January 2, 1882, in which the 
following language is used: 

"The object of this Invention is to remove obstructions from the nose of the 
tuyère or air passages in blast furnaces. It is well Icnown that one of the 
difflculties métallurgiste and others hâve to contend with in the use of blast 
furnaces is the tendeney of the métal or ores under treatment to clog around 
and ultimately close the openings in the nose of the tuyère or air passages. 
This is especially felt in the treatment of copper ores and pyrites in furnaces 
where the air is passed through the molten métal, and it is specially although 
not wholly for the purpose of removing or remedylng this dlfficulty that this 
invention is designed. The invention consists in providing a rod or poker for 
each air passage in the tuyère, long enough to pass quite through such pas- 
.«age, and push away any obstructions that may bave gathered in or in front 
of jts nose. * * *" 

Again : 

"Having thus described the nature of this invention and the manner of 
performing same, I would hâve it understood that the application of this in- 
vention is not conflned to any particular kind of construction of blast furnace. 
nor to any particular means of giving motion to the eontrivance, nor to its 
application for any particular process; but I claim, flrst, the construction of 
blast furnaces with a poker or rod for each air channel through which the 
blast passes, such poker or rod being sutBciently long to pass quite through, 
and push away any obstructions that may bave gathered in or in front of 
such passages. * * •" 

The only différence between this mode of removing obstructions 
from tuyères consists, possibly, in a eontrivance for thrusting a poker 
or rod through ail of the tuyères at once and the thrusting of one 
poker or rod through one tuyère at a time ; the object being, in both 
cases, to remove obstructions at or on the nose of the tuyère. 

The question as to the patentable novelty of the second claim of 
the patent in suit was examined into and passed upon by Mr. B. R. 
Catlin, an examiner in the Patent Office, in the following language : 
"It is universal practice in the art of melting ores to clear the tuyères 
by inserting bars or rods in the manner described by applicant." This 
language is not controverted in the further proceedings for obtaining 
the patent in suit. It would seem that the Patent Office claimed that 
the principal invention of Manhes was the driving into the molten 
ma&s of the chilled copper which had accumulated at the inner ends of 
the tuyères. It is stated in the final ruling of the examiners, and the 
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wording of the patent sustains them, that the poker or steel bar used 
for this purpose was no part of the Manhes invention. I find, there- 
fore, that the , knoçking pfï or removal of obstructions from the inner 
end or nose of a tuyère, by means of a drift bar, was usual in the smelt- 
ing of metals; and ores. 

The question then arises also in relation to this second claim, as 
to whether it js not an old appUance devoted to a new or analogous use 
or opération. In the case of Pennsylvania R. R. Co. v. Locomotive 
Truck Co,, iio U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 222, the Suprême 
Court, by Justice Gray, says : •• 

"It is settled by many decisioiis qt this court, whieh It is tinnecessary to 
quote from or refer to in détail, tliat the application of an old process or ma- 
chine to a sjmilar or analogous subject, with no change in the manner of 
application and no resuit substantially distinct in Its nature, will not sustain 
a patent, even If the new form of resuit has not before been contemplated." 

In the opinion in this case a décision of the Court of Queen's Bench 
is cited, in whicla it was held — 

"That the flnishlng of yarns of wool or haïr by a process prevlously applied 
to yarns of cotton and linen, by subjectlng them, while distended and liept 
separate, to the action of rotary .beaters or burnishers, by which they could 
be burnished or polished on ail sfdes, was not the subject of a patent, because, 
as Lord Campbell said, in order to sustain a patent for the application of an 
old process to a new purpose there must be some invention of the manner In 
which the old process is applied. Hère there is no novelty in the mode of 
application, but merely the application of a linown process by a known means 
to another substance." 

Again, it viras said, quoting from an English case : "The application 
of a well-known tool to work previously untried materials or to pro- 
duce new forins is not the subject of a patent." 

In Dreyfus v. Searle, 124 U. S. 64, 8 Sup. Ct. 392, 31 L. Ed. 352, 
it was held by the Suprême Court tliat a patent for an apparatus for 
aging wines was not vaHd because it had been before used in the same 
way for heating another liquid. 

In Crescent Brewing Co. v. Gottfried, 128 U. S. 169, 9 Sup. Ct. 
87, 32 L. Ed. 390, it is said by the Suprême Court that in référence 
to both the Cochrane and Slate patents and the Pewtercrs blast 
apparatus the patentées hâve at. most merely applied an old apparatus 
to a new use wîthout any change of its constituent éléments, or of its 
mode of opération, and this was held not to be the subject of a patent. 

In Smith v. Nichols, 21 Wall. 118, 22 L. Ed. 566, it is said: 

"A patentable invention Is a mental resuit. It must be new, and should 
be of practloal utillty. Jîverythipgi wlthln the domain of the conception be- 
longs to him who conceives it. The. machine, process, or product is but its 
material reflex and embodiment. A new idea may be ingrafted upon an old 
invention, be distinct from the conception which preceded it, and be an im- 
provement. In : sùch case it iS patentable. • * * But a mère carryiug 
forward, or new or more extended application of the original thought, a 
change only.in form, proportions, oi^degree, the substitxition, of équivalents, 
déing substantially the same thing In, the same way, by substantially the 
same means, wlth better reSults, is not . such invention as will sustain a 
patent. Thèse rules, apply alllie, whether what preceded was covered by a 
patent or rested only in public linowledge and use. • • ^ »" 
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This view was affimiied in Roberts v. Ryer, 91 U. S. 150, 23 L. Ed. 
267. Other décisions could be cifed to the same effect. 

The great step of the alleged invention of Manhes is the removal 
or burning oût of the impurities contained in copper matte by means 
of radial jets of atmospheric air injected into the molten mass nnder 
pressure. This is the same process' confessedly invented by Bessemer 
and patented by him in the United States in 1856 and 1865. The 
only différence in the two processes adopted, the first by Bessemer and 
the other by Manhes, is that the impurities in the molten pig iron are 
so eliminated as to make steel, and the other is the élimination of the 
impurities contained in copper matte and the production of commercial 
or pig copper. If this is not applying an old and well-known process 
to a new use, I am unable to comprehend the matter. 

The charging of the molten matérial into a converter, as will be seen, 
is a part of the Bessemer process. The only différence between the 
two opérations consists in the one being molten pig iron and the 
other molten coppef matte. 

The third step in the so-called Manhes process is clearly illustrated 
in the drawings accompanying the Bessemer United States patent No. 
51,398, granted December 5, 1865, in which a drawing of the converter 
shows the existence of a subsidence Chamber, or, àt least, substantially 
develops and clearly conveys such idea. 

The fourth.step in the so-called Manhes process is identical with 
the step set forth in the Bessemer United States patent No. 16,082, 
granted November 11, 1856. It was stated in the argument of this 
case that this matter was old and forgotten, and not put into practical 
use in the Besserner converter! It is very évident, however, that 
Manhes was well acquainted with the Bessemer and other patents for 
converters. 

The fifth step in the Manhes process is identiéàl with the Bessemer 
process for producing steel, in that the opération is continued until 
the finished product is obtained. 

The sixth step in the process described in the patent in suit is the 
same as in the Bessemer process. 

There is some claim that the removable plug in the Beçsemer con- 
verter is a screw plug, while the other is a friction plug. It cannot be 
seriously claimed that there is much, if any, différence in this; one is 
an équivalent for the other. 

There was some claim that the knocking ofï of the chilled copper 
from the inner ends or noses of the tuyères is the essential and novel 
step in the process. It would seem that this is merely a mechanical 
opération, and not a part of a process. As a mechanical appliance it 
was old and well known in the smelting art, long before the alleged in- 
vention of Manhes, to punch tuyères by means of drift bars for the re- 
moval of obstructions at the inner ends or noses thereof. 

For the reasons hereinbefore given, I hold that both claims of the 
patent in suit are invalid. 

I am supported in my views by a récent décision delivered by Judge 
Wallace in the United States Circuit Court for the Second Judicial 
Circuit and Southern District of New York, in the case of Franklin 
Farrell et al. v. The United Verde Copper Co., 121 Fed. SSi, in which 
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the validity ôf the patent in suit was also drawn in question, and in that 
case held to be void for the wantof novelty. A copy of the opinion 
Of the court in Franklin Farrell et al.' v. The United Verde Copper 
Company was received by me after this opinion was written. 

Having passed upon the merits and the validity of theclaims of the 
patent, and held the same to be invalid, I do not deem it necessary to 
pass upon the other défenses interposed by the défendant herein. 

The complainants' bill is dismissed, with costs. 



Ex parte REAVES. 
(Circuit Court, M. D. Alabama. February 16, 1903.) 

1. Navt— Enlistmkkt of Minors Withoct Parents' Consent— Eiqhts of 

Parent 

Eev. St. § 1419, as amended by Act May 12, 1879, c. 5, 21 Stat. 3. and 
Act Feb. 23, 1881, c. 73, § 2, ?1 Stat. 338 [tJ. S. Comp. St. 1901, p. 1007], 
which provides that "minors between the âge of fourteen and eigliteen 
.years sbâll not be enlistéd for the naval service without the consent of 
thelr parents or guardiansi" déclares a public policy, and the enlistment 
of a minor under the âge of 18 without the consent of bis father is void 
from the begînnlng as a,galnst. the father, and gives the minor no status 
in the naval service which can be asserted by the United States to de- 
prîve the father of thé custody and control of his son after he lias re- 
galned the same, or which renders the son punishable by court-martial 
for désertion In peaceably leaving his shlp and returning to hls father 
with the latter's approval. 

2. Samk— RiGHT TO Minor's Cdstodt—Habeas Corpus. 

In sueh Case, wherfe the minor has been taken from the lawful custody 
of his father, to which hé had returned, by the naval authorities on the 
charge of désertion, the wrlt of habeas corpus is the proper proceeding 
to détermine his status and the right to his custody, the validity of the 
enlistment, as against the father, belng a matter which the civil courts 
alone hâve juVisdlction to détermine; and a judgment awarding him to 
the custody of his father is conclusive upon the government, and fixes 
the status of the prisoner as that of a eivilian not amenable to military 
law. 
8. Same — Construction of Btatcte. 

Act March 3, 1893, c. 212, 27 Stat. 715 \V. S. Comp. St. 1901, p. 1006], 
which! makes a fràudulent enlistment and the receipt of any pay or al- 
lowanee thereundèr an offense against naval discipline punishable by 
court martial, does not give a minor under the âge of 18, who Is enlisted 
without the consent of his parent, In violation of Rev. St. § 1419 [TJ. S. 
Comp. St. 1901, p. 1007], a naval status which defeats the right of his 
parent to avold the enlistment, ttecause the minor has received pay or 
allowances without the "parent's knoWledge, since the drawlng of allow- 
ances is the immédiate and Inévitable efifect of every enlistment, and 
sueh a construction of the act would be to nuUify the prohibition of such 
enlistments. , . 

Habeas Corpus. 

Pétition for habeas corpus by P. A. Reaves to regain the custody of his 
minor son, who was held by the chief of police of the city of Montgomery, 
Alâi, on thé charge of being a déserter from the navy. The minor, who re- 
sided in the city of Montgomery, Ala,, with hls father, left home and went 
to Meridian, Miss., where he eullsted in the navy. He was then, and still is, 

1[ 1. See Army and Navy, vol. 4, Cent. Dig. §§ 46, 48, 82, 
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under the âge bf 18 years, but procurée hls enllstment by falsely representlng 
to the recruiting offlcer that he was over 18 years of âge. After deserting 
his ship, he retumed home, and was in the custody of his father, who had 
put hlro to work, and he was so employed when arrested by the chief of 
police. The other facts are fuUy stated in the opinion. 

Gordon Macdonald, for petitioner. 
W. S. Reese, U. S. Atty. 

JONES, District Judge. The statutes (U. S. Cotnp. St. igoi, pp. 
1007, 1008) regarding enlistments in the navy concern three classes of 
minors : First, those who cannot be enlisted at ail ; second, those who 
"shall not be enHsted" without the consent of the parent or guardian; 
third, those who may, perhaps, enlist of their own voHtion, regardless 
of the consent of parent or guardian. 

Where minors "who shall not bc enlisted" in the army or navy, with- 
out the consent of parent or guardian, nevertheless enlist without 
consent, the inferior courts of the United States and the highest courts 
of the States, before it was settled they could not interfère on habeas 
corpus, hâve accorded variant légal conséquences to such enlistments : 
First, the enlistment is absolutely void, and the minor as well as the 
parent may so treat it ; second, it is void as to the parent or guardian 
only, and good as to the minor ; third, the enlistment is voidable only, 
and not void, as to the parent or guardian; fourth, notwithstanding 
the parent's disaffirmance, a military or naval status is impressed upon 
the minor until the enlistment is annulled by military or civil authority, 
and leaving the service before discharge, with intention not to re- 
turn, though with the approval of the parent, cotistitutes the offense 
of désertion, for which the minor may be detained from the parent, 
and punished, though otherwise entitled to discharge. 

For nearly a century this conflict of opinion among judges of emi- 
nence and courts of the highest authority has vexed our jurisprudence. 
The Suprême Court has decided that the enlistment of a minor, when 
the statute permits him to serve with the consent of the parent, is 
good as to the minor, although enlisted without the parent's consent, 
and that the parent alone can assail the enlistment. It has not de- 
termined whether the enlistment is void, or merely voidable, as against 
the nonassenting parent; and, if voidable merely, whether, when 
avoided, it is to be treated as void from its inception. 

The maintenance of the authority of the parental relation is of 
infinité concern to soeiety. Government did flot create the relation, 
for it existed in a state of nature. The law merely recognizes the 
relation, and régulâtes its reciproca:! rights and duties. The gênerai 
government has no jurisdictionto interfère with the domestic relation 
as such. Congress may, however, in the exercise of its power to dé- 
clare war, raise armies, provide and maintain a navy, displace or sub- 
ordinate the rights flowing from the parental relation to whatever 
extent it deems necessary. When Congress leg/slates under thèse 
powers, the parent's existing right, and the state laws protecting and 
defîning it, are displaced or suspended no further than the intention 
is manifested in the statute. Commonwealth v. Downes, 24 Pick. 230. 
If, after giving such statutes a fair and reasonable construction in 
121 F.— 54 
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the ligbt of their purposcj doubthârises as to the effect of prohibitions 
upbH enlistments, mà<ie in furthemiàce of the parental right, that doubt 
must be resolvéd in fayor of the pârént, Silver v. Ladd, 7 Wall. 
219, 19 L. Ed. 138; Ex parte '^Vô^ràa^n, 53 Ala. 440; Bechtel v. U. S., 
loi U. S. 597, 25 I* Éd. 1019; Commonwealth v. Harrison, il 
Mass. 70. 

Eooking to the law of the state of which the petitioner and his 
minor child are citizens, we see that the rights of the parent are greatly 
venerated ^nd valued. The law secures to the parent the right to 
keep the njinpr at home, to hâve the comfort of his soçiety, the aid 
of his labor, and the duty andplea,sure of training liim. The will of 
the parent i-s.made thelaw for the child, and for ail who deal with him. 
The mirigr has no power, directly or indirectly, to undermine the 
right of parental control and custody. ■ . 

Turning from the state laws to the statutes of the ilJnited States, 
which must ç;Qnt,rol,!t:he décision hère, we find no intention to displace 
the rights -secured to the parent, under the state law, to the custody 
and control of any minor under 18 years of âge. Congress has fol- 
lowed the policy of the state by declaringthat such piinors "shall not 
be enlisted" -without the consent of the parent or guardian, and, to 
make the prohibition more effective, sqbjects the recruiting officer, 
the gov^rnment's représentative, to such penalty , as a court-martial 
may inflict for a knowing violation of the law in this regard. 

Why does the^ law authorize enlistments in certain cases, unless it 
be to create a military or naval status thereby? Why does it forbid 
enlistments jn: certain cases, unless it intended np mijitary or nayal 
status shouldbeçreated thereby? Philpott v. St. George's Hospital, 
6 H. L. Cas.:338; 27 h. J. Gh. 72. Congress well knew, if a military 
status were impressed upon. the minor, it would, interrtipt the parental 
relation and tlie, rights fîowijig therefrom. The coHinjand is emphatic 
that certain miiîprs "shall i^ot be enlistçd" 'vvithout the parent 's consent. 
Can it be, doufet^d that the command was given to prevent the minor 's 
acquiring any military status whatever against his parent when he 
enlisted without the parent's consent?' "A thing, which is in the in- 
tention of th^imakers of;,the stattite is as m^uch.in the statute as ifit 
were in the letter." , Eys-ton.. y. Studd, ^ Plowdep, 465 ; Holmes v. 
Çarley,,3i N.. y. ,29© ;, United States v. Kirby» 7 Wall. 482, 19 L,. Ed. 
278. Congress deemed svtçk enlistments pernicious and bestileito the 
public we^i and : peremptRrily forbade them. The: law having im- 
pressed thaticharacter ùpott the transaction,.it;can hâve np other char- 
acter iti' the^, courts.,,: , As Saidj in the Unjted States 'V.' The Trans- 
Miss0uri,;Ereighti Association, jiô^Ui. S: 290, 17 Sup. Ct. 540, 41 
h. Ed. 1007 id :"When!.tibe lawmakitig;power speaks.ypon a particular 
subject i<)ver< which it has^ cojtjstîtptipnal, power to legislate, public 
policy in sM!çîht& easftis: what the statute enacts.", Upon reason and 
authority, .thç: ehlistmônt rherç involved is contrary to: public poliey, 
and absdutely Mold as to the father. : In rç Chapman (C. C.);37 Fed. 
330, 2 ,L, R, :A.= 352 ; RankloiU. S. v.: Owens, 2 Pet. 527, 7 h. Ed. 
508; KônptttîV.:ChatnbérSi;J4 H0W.-38, 14 L. Ed. 316; Miller v. 
Ammon, 145 U. -S^ 421, i2:Sup. Ct. =884, 36!/;^ Éd. 759;; Birkett v. 
Chattèr.tOïV!i3 'R»i'I-^99. 43 Am. Rep. 30. ^ The same Conséquences 
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do not resuit in favor of the minor, because the statute discloses a con- 
trary intent so far as he is concerned. It does not forbid his service 
as such, or regard it as vicious or improper in itself. The prohibition 
is imposed solely for the protection of the parent's rights. The minor, 
in the eye of the statute is not harmed by violation of that right. 
The minor, therefore, may not involte the violation of the prohibition ; 
while the parent, for whose benefit the prohibition is imposed, may 
treat the transaction as absolutely void as to him, and whoUy in- 
efïective between him and the government. Brooklyn Life Insurance 
Company v. Bledsoe, 52 Ala. 551 ; Spring Company v. Knowlton, 103 
U. S._ 59, 26 L. Ed. 347. 

It is a maxim of the law that no power can be exercised indirectly 
which cannot be lawfully exercised directly, and whether or not the 
exercise of the power is lawful must be tested and determined "by 
its ordinary and natural effect" upon the right against which the exer- 
cise of the power is directed. Henderson v. Mayor, 92 U. S. 25g, 
23 L. Ed. 543 ; Joseph v. Randolph, 71 Ala. 499, 46 Am. Rcp. 347. 
If the minor by doing a wrongful act as against the father, and the gov- 
ernment by doing a further wrong to the father, in attempting to en- 
force an enlistment made in violation of his wishes, can impress upon 
the minor, in behalf of the government, as against the father, a status 
which suspends for any period of time the parent's right to the custody 
and control of his minor child, it results inevitably that the joint wrong 
of the minor and the government forfeits, in favor of the government, 
the wrongdoer, as against the innocent and nonassenting father, rights 
the statute intended to préserve and safeguard for the father. . If this 
is not doing by indirection what cannot be done directly, it is impossi- 
ble to présent an illustration which would violate the maxim. Magda- 
len Collège Case, Coke's Reports, vol. 11, page 66; Wells v. People, 

71 m. 532. 

In the absence of draft or conscription, there can be no military 
or naval status unless it is voluntarily assumed. There must be 
légal consent, express or implied. The minor, against the wishes 
of his parent, is forbidden to consent. The minor cannot volunteer, 
in the eye of the law, against the father's wishes. The father's will 
is the only will the minor can hâve. When this minor entered the 
navy against the father's will, his service, as against the father, in the 
légal sensé, was just as involuntary and unlawful as if the minor had 
been kidnapped — teken into the service against his own will. As- 
suredly, it will not be contended that a minor who has been kidnapped 
into the navy, in time of peace, thereby acquires a naval status, for 
a breach of the discipline of which there can arise a right of détention 
which can defeat the father's paramount right to the custody and con- 
trol of his child. 

When persons enter into a transaction ofïensive to public policy, 
the law, with a lew exceptions not hère material, leaves them where 
it finds them. So far as it has been executed, the law will not undo 
it, and, so far as it is executory, the law will not lend its aid to enforce 
it. No right growing out of any condition resulting from an illégal 
transaction will be enforced, if to make out that right the party assert- 
ing it must lean upon the illégal agreement. How can the govern- 
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ment show the offense hère, unless it can show against the father a 
valid enlistment? Hère the father was not a party to the illega'. 
enHstment, and the law put s the guilty and innocent upon différent 
planes. When an illégal transaction créâtes a status prejudicial to 
the rights of an innocent third person, the courts are always swift to 
set aside the status, and will promptly rip up the transaction from be- 
ginning to end, if necessary, to unravel his rights. In what plight do 
thèse well-settled principles of law leave the demand of the United 
States to retain the miner, as against the father, on the claim that the 
miner still has a subsisting status as an enlisted man, growing out of 
the forbidden enlistment? When the United States cornes into court 
to assert its rights, it stands as any other suitor, and can no more take 
advantage of its own wrong than any other party in a court of justice. 

In seeking to detain the minor, directly er indirectly, under this 
enlistment, which the law denounces as te the father, because the 
father did not consent to it, the government, the party cemmitting 
the wrong, is seeking the aid ef the court to enferce an illégal centract, 
or a status growing out of it, against an innocent third person, in favor 
of the government, the wrengdoer. But for the illégal enlistment, 
the father is clearly entitled to the custody of his child. If the court 
dénies the father the privilèges of the writ, it inevitably enforces 
against the father an enlistment which the statute, on grôunds ef pub- 
lic policy, made utterly veid as to him. No right to the custody of a 
human being can grow out of an agreement, or a status of service, 
which is contrary to public poHcy. Sommersett's Case, 20 Howell's 
State Trials, pp. 1-79. The privilèges of the writ can never be defeat- 
ed, except by a restraint under a right which the law recognizes and 
will enforce against the party seeking the writ. 

No transaction offensive to public peHcy can be ratified, or given 
effect in any way, by any power other than the author of the law, un- 
less the lawmaking power, the creator of the prohibition and the 
policy, delegates its own dispensing power over them to some other 
body or agency; and even then the conséquences ef the prohibition 
and policy are not withdrawn or subverted until that body or agency 
does the things required to be donc to take the sting of the prohibition 
out of the forbidden act. The terms and purposes of the statute hère 
necessarily delegate the dispensing power in this matter to the parent. 
The statute outlaws this enlistment, as to the father, the very moment 
it is made. The enlistment remains ail the while an outlaw as te the 
father, unless by some affirmative, approving, act he rescues it from 
the sentence of condemnation which the law pronounces upon it in 
advance. The statute merely leaves to the parent an élection to make 
a lawful status from an initial act which, if left alone, the law déclares 
shall be wholly vicious and ineffective. The mère giving of this power 
of élection to the parent does not take the forbidden enlistment out 
ef the domain of malum prohibitum as to the father. Se long as he 
refrains from exercising the power to approve, the law disappreves the 
enlistment, and keeps in force the sentence of condemnation it had 
aiready pronounced. If the parent elects to exercise the right te 
affirm, the enlistment becemes valid as to him ab initie. If he refrains 
from exercising his right of élection, the forbidden enlistment remains 



EX PARTE EEAVES. 853 

void as to him ab initio. Hère the parent never assented, and the 
enlistment, therefore, remained ail the while, as to him, under the con- 
demnation of the law, and the conséquences invariably pronounced 
upon transactions violative of public policy. There never having been 
a time hère when the enlistment was not a nullity as to the father, 
there has been no interval of time upon which the government could 
fasten a right as against the father, and thus build the foundation for 
impressing a status upon the minor, which would give the govern- 
ment the right to detain him from the custody and control of the 
parent. The status created by the forbidden enlistment, under the 
provisions of this statute, is "voidable" as to the father only in the 
popular sensé that an affirmative act of approval may be done by him 
which, when done, and not until then, will destroy the status inexor- 
ably stamped by the law upon the enlistment, in the absence of any 
intervention by the parent to relieve it. The enlistment is not "void- 
able" as to the father in the légal sensé of the term as ordinarily used, 
as where some act of the wronged party, and not the force of the law, 
détermines the character of the transaction. 

There are many fatal éléments of weakness in the government's 
contention. It construes the statute as though it read : "Enlistments 
of minors made without the consent of the parent are, nevertheless, 
valid, to ail intents and purposes, until the parent secures a discharge 
by civil or military authority; which discharge will not be granted 
if, meanwhile, the minor has not behaved well in the service, upon 
which the minor is forbidden to enter at ail, without consent, until he 
has been punished." It pushes aside the prohibition, tramples down 
its purpose, and dénies it any power to protect the parental right of 
custody and control in its fuU integrity. It répudiâtes the universally 
accepted principle of law that an illégal act done by one person with- 
out authority, and prejudicial to the rights of an innocent stranger, 
especially when that act is offensive to public policy, is void from its 
inception, as between the innocent party and the wrongdoer, after it 
has been avoided by the person who has the right to treat it as void- 
able. It subjects the rights the law gives the father to a status which 
the law forbids the minor to create, and enforces that illégal status 
created in violation of the father's rights, in favor of one who is for- 
bidden to deal with the minor, so as to destroy the father's rights. 

It is évident that the right of the parent, both by state and fédéral 
law, exists and remains unimpaired until it has been, in some lawful 
way, taken from the parent. Where does the government get the 
right to forfeit the parent's existing right to the custody of the minor, 
and for what? The parent has committed no ofifense. No act of his, 
therefore, has forfeited his right in the child. The minor has commit- 
ted no offense against the naval laws by enlisting. His enlistment is 
not an ofïense punishable under that law. Until the enlistment is 
complète, the civilian does not become a soldier or sailor. The enlist- 
ment, if an ofïense, is therefore the ofïense of a civilian. Under our 
Constitution, he cannot be punished by court-martial, after he becomes 
a soldier or sailor, for an ofïense committed by him while a civilian. 
Moreover, there is no statute which makes this minor amenable to the 
criminal laws for getting himself enlisted without the parent's consent. 
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It is said.the minor deserted. He cannôt be held to be a déserter, as 
against the parent, unless he had a status, as against the parent, which 
made it unlawful for the minor to return to the parent, or for the 
parent to regain possession of the. minor and detain him, in répudia- 
tion of a. status which the law declared he should not acquire as against 
the parent, unless the: parent's consent created that status. Upon 
what foundation, then, can be rested the right of punishment in the 
government, as against thefather, in the exercise of which it can post- 
pone orldestroy the parent's présent right to the custody and control 
of the minor enlisted without the parent's consent? The enlistment 
statutè, giving to it the most narrow construction, intended at least 
to arm the parent with the right to destroy the naval status of the 
minor at will. As the existence of that status is a condition précèdent 
to the right of naval custody or control, it follows, upOn its destruc- 
tion, air further right to prûceed with any prosecution for naval of- 
fenses comniitted during the existence of the status is taken away as 
efïectually and completely as the repeal of a statute, creating a pénal 
offense, strips a court of the right to proceed further, in the absence 
of any saving clause in the repealing act. 

It is inévitable, then, in order to work out the government's power 
to suspend the parent's right to the custody of the minor, that the 
recruit must be treated as a species of ofïending thing, which, by rea- 
son of the use to which it is put, is the lawful subject of prize and 
capture. True, the father has a species of property in the minor, but 
the enlistment law was intended to prevent the minor's doing any- 
thing, in dealings with naval authorities, which could afïect this prop- 
erty right, of the parent. Ordinarily, it will not be contended that the 
usé by one person of the property of an innocent owner without his 
consent, for a purpose not harmfui in itself, or forbidden by law — the 
property not being in itself a nuisance or harmfui — and its employ- 
ment in a transaction to! which the owner was neither a party or 
privy, can forfeit the innocent owner's right to the custody of such 
property, even temporarily, in favor of a wrongdoer, who makes such 
unauthorîzed use of the property without the owner's consent or 
knowledge. ^To allow the government to defeat the father 's right to 
the service and custody of the minor amounts to declaring a forfeiture 
of the father's rights, when that conséquence does not, and cannot, 
resuit as punishment on conviction for any crime committed by the 
father, or of any forfeiture declared by law of the father's right to the 
custody of the minor because the minor unlawfully entered the serv- 
ice, or upon any other foundation than the création of a status for 
the minor which the law fdrbids to be created as against the father. 
This certainly would not be due process of.law. The enhstment stat- 
utes are far froïn clothing the minor who enlists against the parent's 
wishes with a status, as against the father, of an offending thing, the 
rights in' which can be. foffeited by a ptoceeding in rem, like a ship 
whose crew, without tlie knowledge or consent of the owner, under- 
take piratical aggressions on the high seas, in conséquence of which 
the rights of the owner are iûrf eited. Even in that case, the forfeiture 
results only from the offense the ship committed, and the positive pro- 
visions of the statute commanding judgment to that effect. In "that 
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instance, however, the owner has tmsted his property to those whose 
acts bring down the forfaiture upon his rights in it. 

Only two décisions of the Suprême Court hâve been cited which 
shed any direct light on the question. In re Grimley, 137 U. S. 147, 
II Sup. Ct. 54, 34 L. Ed. 636; In re Morrissey, 137 U. S. 157, 11 Sup. 
Ct. 57, 34 L. Ed. 644. They were decided on the same day, Mr. 
Justice Brewer delivering the opinion in each. Grïmley was over 
âge, and deceived the enhsting officer. There was no statute directly 
prohibiting the enlistment, or under a penalty, and no "inhérent vice" 
in his service. The statute concerning the enlistment was directory 
rather than prohibitory. The limitation as to âge was for the benefit 
of the government. No one's rights were involved except Grimley's 
and those of the government. He was sui juris, and could waive his 
ovvn rights. His enlistment was irregular only in that he had passed 
the âge limit, and deceived the officer as to that fact. The Suprême 
Court held he was estopped to take advantage of his own wrong, and 
the government, the wronged party, had waived its objections. Under 
thèse circumstances, the court held that Grimley acquired a valid mili- 
tary status, notwithstanding the limitation as to his âge. The court, 
discussing the statute, asks : "Who can take advantage of Grimley's 
lack of qualification?" and answers: "Obviously, only the party for 
whose bènefit it was inserted." The party there was the government, 
and it waived the lack of qualification. Concerning the acquisition 
of a military status, the court remarked: 

"Of course, tbese considérations do net apply whère there is idiocy, In- 
sanity, Infancy, or any other disabllity which, in its nature, disables a party 
from changlng his status or entering intù new relations; J)ut Where the party 
is sui juris, without any disability to enter into tUè nèw relations, the rule 
generally applies." 

Certainly a minor is not sui juris. Certainly under this statute, he 
is not without "any disability" to "enter into the new relations" as 
against the father. The government may Waive the minor's âge, so 
far as that enters into his qualification. But nothing it can do can 
create the father's consent. Without that consent, there is an abso- 
lute "disability" to "enter into new relations" sd as to build up rights 
in the government as against the father. 

In Morrissey's Case, the court again answers the question : "Who 
can take advantage of the lack of qualification?" Speaking, of a stat- 
ute forbidding the enlistment of minors in the army without the par- 
ent's consent, the court said ; 

"ïhis provision Is for the beneflt'Of the parent Or guardiari. It means 
simply that the government wlll not disturb the control of the parent or 
guardian over his or her ehild withciut consent. It gives the rîght to such 
parent or guardian to invoke the aid of the court, and secure the restoration 
of the minor to his or her control; but it gives no privilège to the minor." 

Morrissey enlisted undèr âge, and his mother did not consent. She 
took no steps whatever to assert her rights, and did not sue out the 
writ of habeas corpus, which .was asked by Morrissey himself after he 
had been convicted of désertion, and was undergoing punishment. 
The court in that connection, remarked : "His mother not interfer- 
ing, hewasbound to remain in the. service, and, the parent not insist- 
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ing on her'fight^, the fact tliat he had à mother living at the time îs 
therefore immatèrial.": It was not decided in thàt case tliat any 
military status would hâve remained if the parent had interfered, or 
that the enlistrrjent, whatever its character as to the minor, does not 
become void ab initio when the par jit interfères. The doctrine in 
that case is declared in View of the fact that the parent had never in- 
terfered. Ail thàt the case and the argument in support of it main- 
tains is that the minor, so far as he was concerned, acquired a military 
status which, as against him, was good until there was interférence by 
one who had a right to his Custody and control. There was "inhérent 
vice" in the eye of the law in the service of the minor in this case, as 
against the father. It was culpable in the: eyes of the law, as to him, 
because it lacked consent. The father's consent to the minor's serv- 
ice is a condition précèdent to the enforcement of any naval status 
against the parent. Without that consent, the minor was of the 
class forbidden to serve, under the very terms of the law, as em- 
phatically as any other minor who is forbidden to serve, and cannot 
acquire any military status; for he was debarred, as against the father, 
from entering into the "new relation." As said in People v. Warden,. 
ICO N. Y. 20, 2 N. E. 870, "This requirement is therefore made the 
condition of a valid enlistrnent." The right not to consent is a weapon 
the law furnishes the parent to destroy the government's claim. It 
gives the right to take ofï the uniform, and ail its wearing imports. 
The father hère is the wronged party, and the government the wrong- 
doer, The father can "take advantage of the lack pf qualification." 
As against him, the government could not waive it, or create any 
right against him by trying to waive it. The language of the opinion, 
"the mother not interfering,''he was bound to remain in the service," 
inevitably implies, if the parent had interfered, the minor would not 
be "bound to remain." If he would not be "bound to remain," leaving 
the service was not désertion. The interférence of the father puts an 
end to the service, as to the father, and destroys the only status which 
could authorize the naval authority to detain the body of the minor 
from the custody of the parent. 

Finally, it is urged thàt the privilèges of the writ should not be 
awarded hère until the minor has beeri punished for désertion, because 
it would militate against the maintenance of discipline in the navy. 
Winthrop, in his admirable work on Military Law and Précédents, vol. 
2, p. 849, speâking of this matter, says: 

"In such an instance, the claims of the prlrate ïndividual — the parents-^ 
are deemed to be subordloated tp . the Interest of the public In the due ad- 
ministration of justice and maintenance of military discipline, and the minor 
çoldier is therefore requlred tôt abide and undergo the légitima te conséquences 
of his own wrong before any pétition for blsâischarge from his contract can 
be entertained." 1 , , 

- Is it only the clàirti of à private individual which is hère involved? 
Is not the right of every parent to the custody of his minor child, 
seCured and protected by thé comraon law and statutes of the state, 
and enforced in the statutes of the United States, involved in the rights 
of the private in'îividual tiow before the court ? The principle involved 
affects the rights of millions of parents in this land, The matter is 
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one of the highest public concern, in comparison with which the in- 
significance of the individual or his inconvenience sinks out of sight. 
Who détermines what is to "the interest of the public"? What are 
the sources to which we must resort to ascertain wha:t is public policy, 
and what it requires? Assuredly, only the will of the people, as 
declared in the law of the land. l" he enlistment statute déclares what 
is "the interest of the public" in this instance. It is emphatic that the 
public interest requires that the minor "shall not be enlisted" without 
the parent's consent. 

Awarding the privilèges of the writ, if the father has any rights in 
this matter, is mandatory and compulsory, and not of grâce. If the 
right claimed is well founded, the court, on every considération of law 
and justice, must take the law as it finds it, and shut its eyes to the 
conséquences of fearlessly enforcing it. If, however, awarding the 
privilèges of the writ hère were discretionary, it would be the bounden 
duty of the court to give heed to the vital importance of maintaining 
discipline in the millions of homes in this land, as well as the efïect 
upon discipline in the navy. If the influence and control of fathers 
and mothers can be successfuUy set at naught by the government, 
because of unlawful dealings with their minor children, in the teeth 
of solemn prohibitions of Congress, a spectacle will be presented 
to the youth of the country destructive of respect for authority in the 
home, which is so essential to the formation of character and fîtting 
the youth for future service to the country, whether as civilians or 
soldiers. "Such a state of things," as said by Chief Justice Shaw in 
Commonwealth v. Downes, 24 Pick. 230, "would lead to a state of 
Society ver)- much like anarchy." The cultivation of civic virtues, 
and the discipHne of restraint and respect for authority, 'can nowhere 
be better taught than around the hearthstone. It is the nursery 
from which must corne the training which fits a free people for self- 
government, without which their institutions are weak, regardless of 
the strength of their armies or navies. In view of thèse considéra- 
tions, which at every period in the history of our country seem to 
hâve controlled the législation regarding the enlistment of minors, it 
is difficult to défend the theory, in the teeth of this statute, that, 
where invasion of the parental right was involved, Congress intended 
to deny its full enforcement, because of the collatéral disturbing con- 
séquence that it might, to some extent, affect discipline among en- 
listed men in the army or navy. 

The bad efïects upon the army and navy of enforcing the statute in 
the spirit in which Congress intended, and which are the real grounds 
of the décisions which maintain a contrary doctrine, are largely over- 
drawn. It is not infrequently asked, is a minor, circumstanced as 
this one was, to be permitted to imperil the army or navy by abandon- 
ing his colors or deserting the ship in time of battle, or going over 
to the enemy and betraying the secrets of his commanders, without 
being amenable to military punishment for such grave offenses? 
Such crimes cannot be committed in time of peace, when there is no 
theater of hostilities, no battle, no enemy. In time of war such of- 
fenses could and would be punished under the forty-sixth and sixty- 
third articles of war [U. S. Comp. St. 1901, pp. 952, 957]. One of 
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thèse articles provides that "ail retainers, to the camp and ail persons 
serying in the afmy o{ the United -States in the field, though ;not en- 
listed soldiers, afe subje'çt to orders; according to the rwles and disci- 
pliné of wâf."; The Qther subjects to court-martial "whosoever''gives 
intelligence, etc. . It is.now the settled construction that under thèse 
articles a person in the field with thé army, whether in the service in 
the civil or military capacity, or merely lurking in its lines, can be law- 
fully tried and punished in time of Warfor such offenses by military 
tribunals. There are appropriate articles as to the navy which au- 
thorize thepunishfnent by naval tribunals of any one so circumstanced 
who, in time qf war, commit? any of the Crimes to which référence has 
been made.j , ïfi the minor, especiallyafter Jhe parent's dissent.,- had no 
status as anenlisted fflani, tjnder the circumStances governing this case, 
he was,; nevertheless,. at.<tivilian, and Still amenable to law. The army 
and navy are often brojjghti into contact with citizens , who inf ringe 
upon theîr rights. In timè of ipeace, wrongs committed by ciyilians 
must be redreased by the civil courts. Thé minor, asanyother citi- 
zen in camp' or on a yessel, in time ofpeace, is amenable to punish- 
m~ent in thecivil courts, bothof the state and of the United States, for 
any wrongs, to person or ptoperty, if his conduct constitutes a breach 
of the civil of criminallawspofeither, 

It is quite;tr.ue that ordinârily the criminal courts will take a minor 
from thê custody of . the parent to punish him for crime. In such 
cases, thé relation of parent and child, or the minority of the offender, 
if he has reached the âge ât which he is capable of forming a criminal 
intent, in no way forms an élément /of the- crime, or the jurisdiction 
of any court to try him fof it. We do not impugn the principle in the 
least in insJstiqg; that hère, by reason of infancy and the want of the 
parent's consent, the minor could nOt acquire the status against the 
parent's wishes,; which is an indispensable élément of the offense of 
désertion, and the continued existence of which is a condition précè- 
dent to the jurisdiction of a naval tribunal todetain and try the minor 
for it. , .' , : .■ 

The offense of désertion; ' for which the minor was held in custody 
by the chief of police, consistéd in peaceably leaving the service. True, 
the minor could not disâiifirm the enlistràent of his own volition ; but 
he left and canié back to the father, who ratified and approved the 
act of leaving, and made the act as effectually his own as if he had or- 
dered the minor to leave. The minor was back where the law said 
he belonged, iThe parent had a right to get the custody and control 
of the minor, at least peaceably, wherever he found him, and the father 
had the superior right against any clairn growing out of the enlist- 
ment, made without the father's conseilt. Blackstone says it may 
"frequently happen that a man's wife, children, or servants would be 
concealed and carried out of his reach, if he hâve no speedier remedy 
than the ordinary process of the law. If, therefore, he can so contrive 
as to gain possession of his property, without force or terror, the law 
favors and will Justify the proceeding." Hère, the father's recaption 
of thé minor was complète and peaceful. It was this peaceful and law- 
ful possession by the father which was disturbed when the minor was 
taken from his custody by the chief of police. 
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The naval status of the minor is none the less destroyed, in con- 
templation of law, as against the father, because the government, re- 
fusing to recognize the destruction of the status, and insisting upon 
it, regains the custody of the minor, and thus forces the father to ap- 
peal to the civil courts to adjudicate and enforce his rights. Such 
adjudications do net create the destruction of the enlistment. The 
law, and if not the law alone, the father's act combined with it, 
annihilâtes the status. The judgment of the court merely recognizes 
and enforces the existing right. If, in this instance, the judgment 
could be held to create the right, yet, being in furtherance of justice 
against a wrongdoer, it must relate back to the beginning of the illégal 
transaction. Surely the government is the wrongdoer when it insists 
upon the enlistment in spite of the parent's dissent. 

The statute under which this writ is issued is pereniptory that, with- 
in five days after the return of the writ, the court must summarily hear 
and adjudge the controversy, unless the party petitioning requests a 
longer time, and thereupon "dispose of the party" as law and justice 
require. The writ of habeas corpus is the proper proceeding to dé- 
termine the status of this minor and the présent right to his custody. 
The petitioner and the minor are before the court, and so is the 
United States. A judgment discharging the prisoner and awarding 
him to the custody of the father will fix the status of the minor grow- 
ing out of the enlistment, and estop the government from disputing 
that status upon any fact existing at the time of the hearing. Free- 
man on Judgments, 324; U. S. v. Chung Shee (D. C.) 71 Fed. 277; 
Weir v. Marley, 99 Mo. 484, 12 S. W. 798, 6 L. R. A. 672 ; People 
V. Mercein, 3 Hill, 399, 38 Am. Dec. 644; McConologue's Case, 107 
Mass. 170. 

The judgment the court feels bound to render is that the enlistment, 
at least after the father's disafïîrmance, is void as to the father ab 
initio, and that the minor must be discharged from naval control, and 
his custody awarded to his parent. That judgment will put the pris- 
oner, by opération of law, out of the service as efïectually as a formai 
discharge by the Navy Department, and impress the civilian status 
upon the minor at this time. If, therefore, it be conceded, under the 
circumstances of this case, that the minor had a naval status as against 
the parent, and during its existence committed a naval offense for 
which he could hâve been punished by a naval tribunal prior to his dis- 
charge from the service, the discharge efifected by opération of law, 
by the judgment in this proceeding, constitutes the minor a mère 
civilian, whom no military tribunal in time of peace has any authority 
to try for any ofïense. Constitution of the United States, 5th and 6th 
Amendments; Ex parte Milligan, 4 Wall. 2, 18 L. Ed. 281; Win- 
throp's Military Law and Précédents, vol. i, pp. 144, 145. Holding 
thèse views, the court would abdicate its duty if it withheld judgment 
in order to defeat the father's rights, and leave the minor to the cus- 
tody of a naval tribunal which now has no jurisdiction to try him. 

Again, a court-martial has no authority to pass upon the validity of 
this enlistment so far as the father is concerned, or to détermine 
whether or not the father is entitled to the custody of this minor. It 
has no authority to discharge from the service, whatever may be the 
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facts, except as a penalty on conviction for a naval crime. If it found 
that the mînor had no naval status, it could décline to proceed for 
want of jurisdiction over him; but it could not go beyond this, and 
détermine who was entitled to his custody. It could not even order 
his release from custody, which can only be done by the authority 
which convened the court, or higher authority. Having no jurisdic- 
tion over the father or his rights, the father could not resort to court- 
martial to détermine his fight to the custody of the minor, and no 
judgment the naval court could render could enforce or defeat the 
father's rightS; The father has the unquestioned right to try thèse 
matters before a civil tribunal, which, having ail the parties before it, 
can conclude and settle his rights in that regard, without forcing him 
to go, it may be, to a distant place, at some future time, to détermine 
the matter, after the military authorities hâve dealt with the minor. 
The assembling of a court-martial cannot put this right of the father 
in abeyance. 

This case differs from Ex parte Miller, 52 C. C. A. 472, 114 Fed. 
839, in several material aspects. In Miller's Case, the parent had 
never regained custody of the minor, and formai charges and spéci- 
fications had been preferred. The prisoner there was in the custody 
of the military authorities, and a court-martial had been ordered to 
try him for désertion and fraudulent enlistment. Hère no formai 
charges with spécifications hâve been preferred. No naval court has 
been organized for the trial of the prisoner, who was taken from 
the custody of the father, and detained by the chief of police, under 
authority of the Secretary of the Navy, to hold him as a déserter. 
The court, in Miller's Case, evidently attached force to the considéra- 
tion that the parent in that case had taken "no steps to avoid the en- 
listment before the soldier's afrest for désertion." In this case it 
affirmatively appears that the minor disappeared, and was gone for a 
long time from home, without the pàrent's knowing his whereabouts, 
or why he left, and the enlistment was actually discovered only on his 
return to his father, when the minor was almost immediately arrested 
by the chief of police, and the father immediately sued out this writ. 
There are authorities, the > soundness of which is disputed by other 
cases, that a civil court will discharge a prisoner held in civil custody, 
though at the instance of military authorities, where formai charges 
aiid spécifications hâve not been preferred, and a court -martial has not 
been organized to try him, in cases like this; when the civil court 
would not interfère, in a like case, if such charges and spécifications 
had been preferred, and the prisoner were held by the military authori- 
ties awaiting trial before a court-martial to be convened for that pur- 
pose. The Court Of Appeals, in Miller's Case, say: "The question 
to be decided is whether the court-martial has jurisdiction to try the 
prisoner on the charges preferred against him." 

It seems to this court a case is presented in which, to quote the 
language of the Supteme Court of Pennsylvania in Commonwealth 
V. Fox, 7 Pa. 339, "We must take the law as we find it, and regard the 
claim which the law of God, of nature, of the state, and of the United 
States gives the father to the services of his child." The judgment is 
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that the prisoner is illegally detained by the chief of police, and shoukl 
be awarded to the custody and control of his father. Counsel for 
petitioner may prépare the proper order. 

After the foregoing opinion was read, the District Attorney, in open 
court, made known that on the I2th of February, 1903, since the sub- 
mission of the case on demurrer, the Secretary of the Navy had pre- 
ferred formai charges against the minor for désertion and fraudulent 
enlistment, which hâve been duly served upon the minor. The parties 
in open court agreed that the new matter be treated as having been 
embodied in the return, and the petitioner again interposed his de- 
murrer. As the return is made to the vvrit, and not to the pétition, 
and by a public ofificer who has no interest in the ultimate custody, 
and is not presumed to hâve any knowledge of the facts which déter- 
mine it, and the only duty enjoined on him by the statute is "to certify 
the true cause of the detentwn," it seems doubtful on principle. though 
held in some cases, whether, on demurrer to the return, it is to be 
taken as an admission of the truth of the statements of the pétition. 
As the parties hâve agreed that the facts set forth in the pétition are 
true, the court has treated the return as an admission on demurrer of 
the averments of the pétition, without inquiring whether that would 
be the proper ruling in the absence oï the agreement. Storti v. Mas- 
sachusetts, 183 U. S. 138, 22 Sup. Ct. 72, 46 L. Ed. 120. 

The military or naval ofïense which Congress créâtes under the 
act of March 3, 1893, c. 212, 27 Stat. 715 [U. S. Comp. St. 1901, p. 
1006], consists, not in the evil enlistment, but in the receivïng of pay 
and allowances after so enlisting. Congress was not ignorant of what 
everybody else knew, that thedrawing of subsistence in kind, or com- 
muted, is the immédiate and inévitable resuit of every enlistment, 
whether the recruit be a minor or sui juris. It also knew that a minor 
could not ordinarily be enlisted, against the wishes of the parent, 
. unless the minor made false représentations, deceiving the recruiting 
officer, and that an enlistment thus efifected would be fraudulent. 

The statute under which thèse charges are made makes no régula- 
tion whatever of enlistments. It does not in any manner afïect the 
matter. It leaves thé existing laws absolutely untouched. There is 
no express repeal of them. By every known rule of construction, 
then, the act prohibiting the enlistment of minors, and the evils it 
had in view to suppress, must be considered along with the act of 1893 
in determining whether any new or différent status was intended to 
be impressed upon the minor, as against the right of the nonassenting 
parent, because the minor received pay or allowances after his enlist- 
ment. 

Taking the two acts together, as we must, it is not possible by any 
legitimate construction to put Congress in the attitude of having the 
purpose, in its législation on thèse subjects, to forbid the enlistment 
of minors, and thus prevent their acquiring a naval status which would 
forfeit the right of the nonassenting parent to their custody, and yet 
harboring at the same time, if the minor added to filial insubordina- 
tion in enlisting the offense afterwards of receiving rations, the dis- 
cordant purpose to impress upon the minor, eo instante, a légal naval 
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or military status, against tbe nonassenting parent, to forfeit the par- 
ent's othenvise unimpeachabje right to the custody and control of the 
minor, which Congress, by its prohibition, intended to save to the 
parent. Rodgers v. The United States, 185 U. S. 89, 22 Sup. Ct. 
582, 46 L. Ed. 816. ■ Under such a construction, a father arriving at 
the recruiting station an hour after his disobedient boy had, wit'hout 
his consent, enHsted and drawn rations, could not reclaim the custody 
of the minoras of right; for in that hour the boy, in that view of the 
law, has éffectually enlisted himself, in the service, upon which he 
had no right to enter at ail against the parent's consent. To construe 
the law as giving a military status at any time to the minor enlisting 
without consent, as against the father, would annihilate the purposes 
and intention of the prohibition. It would convert thé act of 1893 
into a mère cover for evading the prohibition, and destroying the 
parent's right to the custody and control of minors, and éffectually 
enlist them, on their own volition, against the wishes of parent or 
guardian. The law never permits a construction of législation which 
authorizes évasions of its policy. Magdalen Collège Case, Coke's 
Reports, vol. Il, p. 66; Bank of U. S. v. Owens, 2 Pet. 527, 7 L,. Ed. 
508. The offense hère is the inévitable conséquence ôf the illégal en- 
iistment, and is not a collatéral offense, as other breaches of discipline 
might be. If the enlistment is Void, or merely voidable, at the option 
of the parent, the offense charged, which is the direct and inévitable 
conséquence, may also be avoided. If the offense may be avoided, 
th? right to punish, which is; but a conséquence, of the offense, neces- 
sarily falls within the avoidance of the enlistment. 

The fair and just interprétation of the stàtute is that the minor does 
not, against the father, acquire any better military or naval status, by 
receivipg pay and allowances, than he did by the enlistment made 
against the parent's consent. The opération of the act of 1893, so 
far as it has any effect in determining the status of persons receiving 
pay and allowances, is necessarily confined to. cases of enlistment 
where thé recruits are sui juris, or hâve no parent or guardian, or 
whose parent or guardians hâve consented to the enlistment, or partici- 
pated in thfl- fraud by which it was effected. The order made this 
«lorning, awarding the custody of the prisoner to the father, will not, 
therefore, be disturbed. 



ÛNITED STATES v, 'EOSÉNTHAL et al. (three cases). 
(Circuit Court, S. D.:N$-«f îôrk. March 17, 1903.) 

1. Grakd Jury— Prqceddbe— AppBABANCE op Qovbbjsmbnt Counsel. 

Tlae Attèrney General, the SôUeitor General, nor any offieer of the 
Department of Justice, isauthoHzed hy sections ' 359, 367, or other pro- 
yision of; thè Revised Statutès of the United States [U. S. Comp. St. 
. 1901, pp. 207, 209], to conduct, or to ald in tbe eonduct' of, proceedings 
before a grand jury, nor has a spécial assistant to the Attomey General 
such powér. 

2. Same— Departmkht oï Justice. 

A spécial assistant to the Attomey General is not an ofllcer of the 
Department of Justice, within the msaning of such sections. 
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8. SaME— QUABHING Indictment. 

A spécial assistant to the Attomey General, appointed to Investigate 
and report concemiiig allèged f raudulent importations of Japanese sllks at 
the port of New York, and to prépare and conduct such civil and crim- 
inal proceedlngs as iriay resuit theref rom, is not authorized by law to 
conduct, or to aid tbe conduct of, proceedlngs before a fédéral grand 
jury, and indictments based upon such proceedlngs se conducted should 
be quasbed upon motion. 

4. Bame— Assistant Attornby General— Compensation. 

The Merchants' Association of the City of New York assured the At- 
tomey General that, if necessary, it would furnlsh funds to compensate 
the spécial assistant who should be appointed for such purpose. This 
arrangement was Inter alios, and did not disquallfy the appointée, who 
became an employé of the United States, to whom alone he could look 
for compensation, and for whom he performed his duty wlth fidelity 
and probity. 

(Syllabus by the Court.) 

Henry L. Burnett, U. S. Atty., and W. Wickham Smith, Spécial 
Asst. Atty. Gen. 

Dittenhoefer, Gerber & James (A. J. Dittenhoefer and Frank H. 
Plattj'of counsel), for défendants Rosenthal and Cohn. 

Judson G. Wells, for défendant Browne. 

THOMAS, District Judge. On January g, 1902, the Attorney 
General issued to W. Wickham Smith, the following commission: 

"Sir: You are hereby appointed a Spécial Assistant to tbe Attorney Gen- 
eral to investigate and report concerning alleged fraudulent importations of 
Japanese sllks at the port of New York and to prépare and conduct such 
civil and criminal proceedlngs as may resuit therefrom. 

"Your compensation will be determined by the Attorney General on fbo 
completion of your services. Tbis appointment Is made subject to any 
change which may be made by the Department. 

"Exécute the eustomary oath of office and forward the same to this De- 
partment." 

In the préviens Deceraber the Merchants' Association of the City 
of New York asked Mr. Smith, after examination, to détermine 
whether there was reasohable ground for reopening a former inquiry 
concerning such importations. Mr. Smith, after an interview with 
Mr. Wakeman, appraiser, reported that there should be a thorough 
investigation, and 'suggested that the proper fédéral ofRcer should 
designate "some compétent and suitable person famiHar with cus- 
toms law to make a thorough investigation of this matter, and that 
the person so designated shall be permitted to hâve access to ail 
officiai documents relating to the subject on file in any office or de- 
partment of the government." Thereupon the Merchants' Asso- 
ciation, by letter, conveyed Mr. Smith's suggestions to the Président, 
with whom, as well as with the Attorney General, two officers of the 
association later conferred. Thereupon Mr. Dresser, the président 
of the association, and Mr. Mead, its secretary, or one of them, in- 
formed Mr. Smith "that the Attorney General was in favor of an 
investigation, but had suggested to them that the appropriation out 
of which he obtained funds for the employment of spécial counsel 

f 3. See Indictment and Information, vol. 27, Cent. Dig. § 484. 
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was exhausted, and that he had at that timè no money available for 
the purpose; tlîat they'had thérçupon stated to the Attorney Gen- 
eral that, if he thought the ms^tter was one requiring investigation, 
and wouîd appoint some compétent and suitable ofïicer for that pur- 
pose, they -would be responsiblè for his fées in case the Attorney 
General was unable to pay him ; * * ■ * that they had not sug- 
gested to the Attorney General the appointment of any particular per- 
son for this purpose," but that Mr. Smith's name had been sug- 
gested by one of the Attorney General's assistants, and also by the 
Secretary of the Treasury. There is nb reason for doubting the ac- 
curacy of this statement as it appears by Mr. Smith's affidavit, nor is 
it important that the Merchants' Association, in its officiai organ 
or otherwise, appropriated the crédit for his sélection. Mr. Smith 
was neither a member of its board, nor was he ever its gênerai coun- 
sel, although he states that on two or three différent occasions since 
1897 "they hâve consulted or iretained me in spécial matters relating 
to the revenue laws, and they paid me for my services, The last 
work I pèrformed for the Merchants' Association was in the spring 
of the year 1900, and they paid me by a check d?ited March 13, 1900, 
and I hâve never since been retained in any matter by them, nor re- 
ceived any money from them. I did not enter into any contract or 
arrangement with the Merchants' Association of NeV York with 
regard to my services in thèse silk fraud cases. Whatever arrange- 
ment they made was with the Attorney General of the United States, 
before I was even invited to take part in the cases. I hâve never 
ar-ked the Merchants' Association, or any of its officers, for any com- 
pensation in thèse cases, or for any stipulation or undeftaking as to 
the payment of compensation, They hâve never ofifered me any 
compensation. I hâve never received a dollar for the services al- 
ready pèrformed, which extend over a period of a year, either from 
that association or from anybody else, and hâve not even been reim- 
bursed for amounts actually laid out by me for traveling and other 
expansés. I hâve never even received any communication, formai 
or informai, oral or written, with référence to compensation for my 
services in thèse cases from the Merchants' Association since the 
conversation already narrated, when they reported to me their inter- 
view with the Attorney General. * * * There has never been 
a time from the exécution of this commission until the présent mo- 
ment when I hâve ever considered myself as the attorney for the 
Merchants' Association. There has never been a time when they 
hâve in any way assumed to me to be my employers or clients. I 
hâve never at any time consulted them as to any course that I should 
pursue. I hâve never at any time communicated to them (except so 
far as I hâve communicated it to the gênerai public) the détails of 
the resu'its of my investigation. I hâve not seen the président of 
the Merchants' Association a half a dozen times during the past 
twelve months, and its secretary perhaps as often. ïhere is abso- 
lutely no foundation whatever for the assertion or insinuation that I 
hâve ever at any time represented them in this matter, or that they 
hâve asked me to represent them, or hâve sought in any way to in- 
fluence my conduct or ascertain my plans," 
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The évidence produced upon thèse motions fuUy sustains the state- 
ment made by Mr. Smith. The association undoubtedly expects 
to pay for his services, and will probably do so, pursuant to its prom- 
ise to the Attorney General. It is natural that Mr. Smith should 
recognize thèse probabilities, and with candor express himself ac- 
cordingly, if there were occasion. But he was in no wise responsible 
for the arrangement. It placed him under no obHgation to the Mer- 
chants' Association, inasmuch as the government alone retained him, 
and is liable to make proper compensation for his authorized services. 
His relation to the matter is highly honorable, and independent, as 
becomes an attorney of this court, employed by the United States as 
its sworn officiai. 

The next question is, what authority did the appointment vest 
in Mr. Smith? After receiving the appointment and duly qualifying, 
Mr. Smith pursued vigorously and fairly the investigation of the al- 
leged offenses, and with the sanction and co-operation of the Dis- 
trict Attorney appeared before the grand jury, and chiefly conducted 
the proceedings that resulted in the indictments, whose validity is 
now accused on account of Mr. Smith's action with référence to 
them. Should the indictments be quashed? A survey of the powers 
of the District Attorney and the Attorney General and his author- 
ized officers and assistants is necessary. The Revised Statutes pro- 
vide : "There shall be appointed in each district * * * 3 person 
learned in the law, to act as attorney for the United States in such 
district" (section 767 [U. S. Comp. St. 1901, p. 599]); and "it shall 
be the duty of every district attorney to prosecute, in his district, ail 
delinquents for crimes and offenses cognizable under the authority 
of the United States" (section 771 [U. S. Comp. St. 1901, p. 601]). 
But the Attorney General is the head of the Department of Justice 
(section 346 [U. S. Comp. St. 1901, p. 202]), the légal adviser of the 
Président (section 354 [U. S. Comp. St. 1901, p. 206]), and to him 
the officers of the other departments of the government may resort 
for légal advice (section 356 [U. S. Comp. St. 1901, p. 206]). Dur- 
ing almost a century of the government the Attorney General was, 
as he remains, a member of the Cabinet, the law oificer to the Prési- 
dent and the Executive Departments, and in 1861 he was giveri 
supervisory powers respecting the officers connected with the courts 
throughout the fédéral domain; but his own participation in htiga- 
tion was confined to the conduct of cases in the Suprême Court 
(Act Sept. 24, 1789, c. 20, § 35 ; I Stat. 92), until it was extended to 
the Court of Claims (Act June 25, 1868, c. 71, § 5; 15 Stat. 75). 
To understand the législation of 1870, to which attention will soon be 
called, this original conception of what the Attorney General was, 
and what he and his officers were empowered to do, is important. 
So far as local judicial procédure in tiie varions districts was con- 
cerned, they had no power to represent the government. In that 
regard the District Attorney had exclusive authority. The wide 
différence în the powers of district attorneys and the Attorney Gen- 
eral was stated, in 1868, in the Confiscation Cases, 7 Wall. 457, 19 
L. Ed. 196, where Mr. Justice Clifford said: 
121 F.— 55 
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"Public prosecutlons, until they come before the. court to -wWch they are 
retumable, are wlthiïi the exclusive direction of the District Attorney, and 
even after they are entered in court they are so far under his control that 
he may enter a noUe prosequi at any time before the Jury is impaneled for 
the trial of the case, escept in cases where It is otherwlse provided in some 
act of Oongress. * * * Settled rule îs that those courts wlll net recognize 
any suit, civil or crlmlnal, as regularly before them. If prosecuted in the 
namiè and for thé benëflt 6f the United States, unless the same is represented 
by the District Attorney, or some one designated by hlm to attend to such 
business, in his absence, as may appertaln to the dutles of his office." 

Hère the inability oî the Attorney General or other officiai to rep- 
resent the United States în criminal prosecutlons was recognized and 
pronounced, and the words "public prosecutlons, until they come be- 
fore the court to which they are returnable, are within the exclusive 
direction of thé district attbrney," embodied a fundamental policy of 
the government. This décision wàs rendered in December, 1868, 
and in 1870 Congress enacted a provi'sion, which in 1875 appeared in 
the Revised Statutes as section 369 [U. S. Comp. St. 1901, p. 207] : 

"Except when the Attorney General in partlcular cases otherwlse directs, 
the Attorney General and Sollcitor General shall conduet and argue suits and 
wrlts of error and appeals In the Suprême Court (Act Sept. 24, 1789, c. 20, 
§ 35; 1 Stat. 92), and suits in the Court of Clalms in which the United States 
is interested (Act June 25, 1868, c. 71, § 5; 15 Stat. 75), and the Attorney 
General may, whenever he deems it for, the interest of the United States, 
either in person conduet and argue any case in any court of the United 
States In which the United States is Interested, or may direct the Sollcitor 
General or any offlCer of the Department of Justice to do so (Act June 22, 
1870, c. 150, § 5; 16 Stat. 162)." 

But is this ahility given to the Attorney General and his ofïicers 
to "conduet and argue any case in any court" in dérogation of the 
exclusive power of the District Attorney to initiate proceedings be- 
fore the grand jury? In Counselman v. Hitchcock, 142 U. S. 547, 
563, 12 Sup. Ct. 195, 35 L. Ed. II 10, it was held that a proceeding 
before a grand jury was a "criminal case" within the meaning of the 
constitutional provision that a person shall not be "compelled in any 
criminal case to be a witness against himself." But the intention, 
scope, and protection contemplatéd by the constitutional provision 
governed the conclusion, rather than the technical meaning of the 
word. The word "case" usually conveys the idea of a controversy or 
issue already before the court, and not a preliminary proceeding 
before a magistrate, commissioner, or grand jury. It is with diffi- 
culty believed f.tliat it was the intention of Congress to endow the 
highest law officer of the United States and the Sollcitor General 
and the officers of the Department of Justice with power to "conduet 
and argue" a case before a grand jury. It is probable that the in- 
tention was to settle the right of thèse ofHcers to "conduet and 
argue" cases "in any court," as they had been permitted to do in the 
Suprême Court and the Court of daims, and to leave "pubUc 
prosecutlons, until they come before the court to which they are re- 
turnable, * * * within the exclusive . direction of the District 
Attorney," as theretofore declared. But, unless this section give the 
power, there is no law that enables, .unless it be that of June 22, 
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1870 (chapter 150, § 5; 16 Stat. 162), which was in 1875 embodied in 
•section 367, Rev. St. [U. S. Comp. St. 1901, p. 209], as foUows: 

"The Solicitor General, or any officer of the Department of Justice, may 
be sent by the Attorney General to any state or district in the United States 
to attend to the interests of the United States in any suit pending in any of 
the courts of the United States, or in the courts of any state, or to attend 
to any other interest of the United States." 

But this provision, enacted at the same time as section 359, was to 
enable the Attorney General to send the Solicitor General or other 
officer of the Department of Justice to any state or district to attend 
to any interests of the United States "in any suit pending" in a féd- 
éral or state court. It should be observed that by section 359 the 
Attorney General and such officers may not "conduct and argue any 
case" in a state court. Section 367 gives that power. After the 
definite exclusion of the Attorney General from prosecutions before 
they were returnable, as stated in the Confiscation Cases, it is im- 
probable that Congress, if it intended to confer that power by the 
acts of 1870 and 1875 (section 367), should hâve spoken defînitely of 
a "suit pending." Of course, those words exclude proceedings be- 
fore a grand jury, and indicate attentive and jealous regard for the 
primary policy of limiting the conduct of matters before grand juries 
to the local officers. It is urged that the final clause, "or to attend to 
any other interest of the United States," in section 367, was intended 
to permit the officers named to appear before the grand jury. But 
a section that in its earlier clause so precisely limits the power to 
"any suit pending" would hardly end by including a proceeding which 
is not a "suit pending," but an investigation initiatory of such suit. 
Considering the recognized committal of proceedings before grand 
juries to the exclusive conduct of district attorneys, and that in 
augmenting the power of the Attorney General and officers there are 
used words whose obvious meaning would exclude them from pro- 
ceedings before grand juries, it may be concluded that Congress, by 
the last clause now appearing in section 367, did not intend to 
confer that power. This view is strengthened by the considération 
that by a section of the same act in 1870 (chapter 150, § 17; 16 Stat. 
164), now section 366, Rev. St. [U. S. Comp. St. 1901, p. 209], there 
is a récognition of the Attorney General's power, not elsewhere 
stated, to appoint a "spécial assistant to the Attorney General," "to 
assist in the trial of any case." Hère again is a careful limitation 
that would exclude the power to conduct proceedings before the 
grand jury. Such persistent use of terms cannot be deemed inac- 
curate or accidentai. 

But a spécial assistant to the Attorney General is not an "officer" 
within the meaning of sections 359 or 367. Officers in the Depart- 
ment of Justice are enumerated in sections 348 and 349 [U. S. Comp. 
St. 1901, pp. 202, 203], and may be appointed only by the Président, 
by and with the advice and consent of the Senate; and section 350 
[U. S. Comp. St. 1901, p. 204], provides: 

"The officers named in the preceding section shall exercise their functions 
under the supervision and control of the head of the Department of Justice." 
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The power of the Attorney General to direct the services of such 
officers is the subject of sections 358, 359, 360, 361 [U. S. Comp. 
St. 1901, p. 207], and, finally, 367. Surely, a spécial assistant to the 
Attorney General is not such officer. 

But by what authority is a spécial assistant to the Attorney Gen- 
eral appointed? Counsel refer only to section 366 as mentioning 
a "spécial assistant to the Attorney General" : 

"Every attorney or counselor who is speeially retained, under the authority 
of the Department of Justice, to assist in the trial of any case in which the 
government is interested, shall recelve a commission from the head of such 
department, as a spécial assistant to the Attorney G-eneral, or to some one of 
the district attorneys, as the nature of the appointment may require; and 
shall take the oath required by law to be taken by the district attorneys, and 
shall be subject to ail the liabilitles Imposed upon them by law." 

This section simply recognizes the contemplated spécial retainer 
of an attorney or counselor "to assist in the trial of any case in 
which the government is interested," and directs concerning his com- 
mission, oath, and liabilities. If this section enable the Attorney 
General to appoint a spécial assistant to the Attorney General, it 
limits the appointee's power "to assist in the trial of any case." Of 
course, the trial of a case would not include proceedings before the 
grand jury. Section 365 [U. S. Comp. St. 1901, p. 209] provides : 

"No compensation shall hereafter be allowed to any person, besides the 
respective district attorneys and assistant district attorneys for services as 
an attorney or counselor to the United States, or to any branch or depart- 
ment of the government thereof, except in cases speeially authorized by law, 
and then only on the certiflcate of the Attorney General that such services 
were actually rendered, and that the same could not be performed by the 
Attorney General, or Solicitor General, or the oflacers of the Department of 
Justice, or by the District Attorneys." 

This section indicates that attorneys cannot be designated for 
service to the government "except in cases speeially provided by law." 
Assuming that the Attorney General may employ and commission a 
spécial assistant to himself "to assist in the trial of any case," what 
spécial provision of law authorizes his employment for any other 
purpose, or more explicitly for the purpose of conducting proceedings 
before a grand jury? The government should, if the power exist, 
be able to point to it. Section 366 alone is indicated, and that sec- 
tion definitely excludes the appointée from the grand jury. But the 
government refers to section 363 [U. S. Comp. St, 1901, p. 208] for 
the necessary authority: 

"The Attorney General shall, whenever in his opinion the public interest 
requires it, employ and retain, in the name of the United States, such at- 
torneys and counselors at law as he may think necessary to assist the dis- 
trict attorneys in the discharge of their duties, and shall stipulate with such 
assistant attorneys and counsel the amount of compensation, and shall hâve 
supervision of their conduct and proceedings." 

This section provides for the appointment of an attorney to assist 
a district attorney, and, if this section be read in connection with 
section 366, the assistance contemplated is "in the trial of any case." 
Moreover, under section 366, a commission should issue to the ap- 
pointée under section 363 as an assistant to the District Attorney, 
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if such be the nature of his appointment. In the case at bar Mr. 
Smith is appointée! as a spécial assistant to the Attorney General, 
but it is urged that this title is not inconsistent with his appoint- 
ment under section 363. It is not understood that under a statute 
providing for "assistant attorneys" to assist the District Attorney 
a person may be appointed under the style of a "spécial assistant 
to the Attorney General." Such person is appointed obviously to 
assist the Attorney General, and not to assist the District Attorney. 
By what logic can it be enforced that the assistant to the Attorney 
General may be endowed with a power denied to the chief ofïïcer 
himself? Powers that are nonexistent cannot be delegated by a su- 
perior to an inferior. A principal conveys to his agent what he lias, 
and not what is denied him, and what he has not. 

But neither the instrument of appointment nor any extrinsic îact 
suggests that Mr. Smith -vyas appointed to assist the District At- 
torney, or to hâve any officiai relation to him. His power was in- 
tended to be concurrent with, or supplementary to, that of the Dis- 
trict Attorney. He was appointed, without any officiai référence to 
the District Attorney, to be an assistant to the Attorney General, 
and to take charge of civil and criminal proceedings respecting a cer- 
tain class of importations at the port of New York. Nothing, either 
in the form or contents of the instrument of appointment, or the 
history that preceded it, indicates that the appointment was under 
section 363. The appointée is in précise terms made an assistant 
to the Attorney General, and in no way related to the District Attor- 
ney, either as an associate or subordinate; To hold that the ap- 
pointment was made under section 363 would be a misrepresenta- 
tion of both the facts and the law. 

The government urges that Mr. Smith was a de facto officer, and 
that the défendants cannot raise the objection that he was not an 
officer de jure entitled to conduct the proceedings. The difficulty is 
that the office which Mr. Smith assumed to fîU did not authorize 
his présence before the grand jury. Had he gained unwarranted pos- 
session of the office of a district attorney, and as such conducted 
proceedings before the grand jury, he would hâve been a de facto 
district attorney. But he was de jure a spécial assistant to the At- 
torney General, and as such assumed to conduct the proceedings. 
This did not make him a district attorney de facto. He was not 
serving under any false title, nor had he usurped anybody's office. 
He was assuming, as an officer recognized by the law, to exercise 
powers conferred upon another officer. When there is a légal office, 
the title of the person actually filling it cannot be disputed in many 
instances by persons falling under the control of the de facto officer. 
Those défendants may not dispute that Mr. Smith was a spécial as- 
sistant to the Attorney General, but may assert that he, as such, was 
not authorized to conduct proceedings before the grand jury. If 
the marshal, as such, assumed to conduct proceedings before a grand 
jury, it would not transform him into a de facto district attorney. 
Persons tried in a légal court may not challenge the right of a per- 
son who assumes to act as judge, but, to render such officer's pro- 
ceedings valid, he must assume to be the judge, and act as such. 
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But what harm was donc to the défendants? There îs no évi- 
dence of any harm from actual misconduct, for Mr. Smith has 
requisite capacity and irreproachable character, wliich was illustrated 
in the conduct of thèse proceedings. But is the açt per se harmful? 
In United States v. Reed, 2 Blatchf. 435, 456, Fed. Cas. No. 16,134, 
Judge Nelson passed upon the validity of an indictment based upon 
a proceeding where the son and clerk of the district attorney was 
présent before the grand jury "to aid in bringing out the testimony." 
The learned judge said : 

"The only point that can arlse on thls branch of the case la whether the 
person admitted to the grand jury was guilty of any improper conduct while 
there which operated unduly on the mlnds of the jurors." 

The refusai to set aside the indictments was based upon the ground 
that it was the uniform practice in the court for the clerk and assist- 
ant of the District Attorney "to attend the grand jury, and assist 
in investigating the accusations presented before it." So, in State 
V. Brewster, 70 Vt. 341, 40 Atl. 1037, 42 L. R. A. 444, the indictment 
was sustained although a stenographer recorded the proceedings of 
the grand jury. 

The further case in this circuit is that of United States v. Farring- 
ton, 5 Fed. 343, where the indictment was quashed by the District 
Court. It is stated in ;the opinion that the indictments were not pre- 
pared by the law olïicers of the government, but an attorney who 
was presumed to represent creditors of the banks, the embezzlement 
of whose money was thé basis of the charge. This attorney had 
instituted proceedings before a commissioner against certain of the 
défendants, and appeared as a witness before the grand jury, with a 
number of bank books, with various exhibits, originals and copies, 
and read from thèse such sélections as he chose, as well as from 
the minutes of testimony taken by the commissioner, and his own 
testimony was interspersed with comments upon the force and ef- 
fect of the testimony, entries, and exhibits in the nature of argument, 
which was, in the language of the District Attorney, "animated, 
spirited, and excited." The District Attorney advised the jury that 
certain of the évidence offered by the attorney was incompétent. The 
learned judge said: 

"This summary of the ptoceedings before the grand jury Is sufflcient to 
iudicate that they were such as to seriously endanger, If not to preclude, an 
intelligent and falr considération of the charges pref erred against the ac- 

cused." 

And again: 

"It is patent thàt the grand Jury permitted themselves to be înfluenced by 
the appeals and arguments of a zealous advocate, by hearsay testimony, and 
by testimony which the law prohibitsi although they were advised to the 
contrary by the District Attorney; and It jeems much more probable that 
they were led to their conclusions by préjudice and undue zeal than by calm 
and fair deiibcration. If there was évidence which authorized an indictment, 
ît was so blended with and obscured by the mass of hearsay and otherwise 
Incompétent testimony that it was impossible for the jury to distinguish it." 

The motions to quash the indictments were granted upon the 
grounds suggested by the quotatïons from the opinion, but did not 
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proceed upon the ground that an unauthorized person had appeared 
before the grand jury in the capacity of public prosecutor. Indeed, 
it is doubtful whether he so appeared. He entered the jury room un- 
der the guise of a witness, abused his function as a witness, and 
seized the opportunity to make comments that did not pertain to his 
character as a witness. The case would seem to hâve very Httle 
bearing upon the question now at bar, but is of much importance with 
référence to the misconduct of any person before a grand jury and 
the duty of the court respecting the same. 

In United States v. Kilpatrick (D. C.) i6 Fed. 765, 774, Mr. Bow- 
man, an examiner of the Department of Justice, was before the 
grand jury, and the court found: 

"That Mr. Bowman was introduced to the grand jury by the District At- 
torney or his assistant; that he remained In the room during the examination 
of many of the witnesses; that, at the request of some member of that body, 
he asslsted them In their investigations by explainlng accounts while the 
witnesses were on examination, and he asked some questions; that he di- 
rected the Inqulries of the grand jury, at the request of some member, by 
telllng them what certain witnesses would testify before they were introduced 
Into the room; that he did not regard himself as a prosecutor, but slmply a 
witness, at the command of the jury, and In duty bound to obey them; and 
that he left the room before any ballot was taken." 

The presiding judge stated that such examiner 

"Certalnly cannot enter the grand jury room, and asslst that body in their 
investigations. The District Attorney exercises that privilège only by the 
express permission of the court, and I am inclined to the opinion that the 
court could not legally confer such high authority upon an examiner of the 
Department of Justice." 

The indictment was quashed apparently on account of the présence 
of Mr. Bowman before the grand jury, and also on account of il- 
légal évidence given by him. The views of the learned judge concern- 
ing the right of even the District Attorney to appear before the 
grand jury without the consent of the court are very pronounced, 
and are emphasized as regards the unauthorized action of the ex- 
aminer. It should be observed that Mr. Bowman was a mère witness, 
and unduly interfered with the investigation. 

In United States v. Edgerton, 80 Fed. 374, the District Court de- 
cided that, where an expert witness remained in the jury room 
while another witness was being examined, and put questions to him, 
the indictment should be quashed. The opinion states : 

"It Is beyond question that no perscn, other than a witness undergoing 
examination, and the attorneys for the sovemment, can be présent during 
the sessions of the grand jury. The rule Is inhérent in the grand jury 
System with ail the force of a statutory enactment. The cases where ballifCs 
and stenographers bave on occasions been temporarlly présent in the grand 
jury room are only apparent exceptions. The rule, in Its spirtt and purpose, 
admits of no exception. In the présent case it is suggested that the only 
testimony heard while the expert Fiynn was présent related to the pro- 
duction of certain books of account, touching which the expert interrogated 
the witness who was testifying as to his possession of such books or other 
documents, and thls could not bave prejudiced the défendant. The court 
cannot know that thls suggestion represents the fact. The case as pro- 
sented is one which an expert was not only présent in the grand jury room 
while a witness was testifying, but took part in the investigation by inter- 
rogating the witness. The court cannot inqulre as to the efCect of thls con- 
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duct. There must not only be no Improper influence or suggestion In the 
grand jury room, but, as suggested In Lewis v. Commissioners, 74 N. O. 194, 
there must be no opportunity therefor. If the présence of an unauthorized 
peràon in the grand jury room may be excused, who will set bounds to the 
abuse to follow such a breach of the safeguards which surround the grand 
Jury?" 

Upon the grounds stated, and other grounds, the indictments were 
quashed. The rule stated in the Edgerton Case would condemn the 
présent indictments. 

It has been decided often that an attorney may aid the District 
Attorney upon the trial of an indictment (State v. Bartlett, 55 Me. 
200, 226 [the objection was "that he does and is to receive pecuniary 
reward from some parties for such services"] ; Burkhard v. State, 
18 Tex. App. 599; Commonwealth v. Knapp, 10 Pick. 478, 20 Am. 
Dec. 534), even when he receives his compensation from private 
sources (Gardiner v. State [N. J. Sup.] 26 Atl. 30; Keyes v. State 
[Ind. Sup.] 23 N. E. 1097; State v. Helm [lowa] 61 N. W. 246; 
State V. Fitzgerald, 49 lowa, 260, 31 Am. Rep. 148; Benningfield v. 
Commonwealth [Ky.] 17 S. W. 271; United States v. Hanway, 2 
Wall. Jr. 139, Fed. Cas. No. 15,299; Lawrence v. State, 50 Wis. 
507, 7 N. W. 343). Décisions to the contrary are Biemel v. State, 
71 Wis. 444, 37 N. W. 244; People v. Hurst, 41 Mich. 328, i N. 
W. 1027 ; Sneed v. People, 38 Mich. 248. So it has been concluded 
that a person other than the District Attorney could, without in- 
validating the indictment, take part in the proceedings before the 
grand jury. Bennett v. State, 62 Ark. 520, 36 S. W. 947; State v. 
Justus, II Or. 178, 8 Pac. 337, 50 Am. Rep. 470 (in this case the 
objection was not raised on the trial, and this omission infîuenced 
the décision on appeal, but the appearance was condemned as "high- 
ly improper") ; State v. Whitney, 7 Or. 385 ; State v. Fertig (lowa) 
67 N. W. 87 (there was failure to show that the attorney was not 
acting as an authorized deputy of the county attorney pursuant to 
the statute). Décisions to the contrary are People v. Scannell, 36 
Mise. Rep. 40, 72 N. Y. Supp. 449; State v. Addison, 2 S. C. 356; 
Durr V. State, 53 Miss. 425 (the objection was overruled, as it was 
held that it should be raised by plea) ; and the indictment was sus- 
tained even when the attorney received his compensation from pri- 
vate sources (Wilson v. State [Tex. Cr. App.] 51 S. W. 916). But 
there was a différent ruling in Wilson v. State, 70 Miss. 595, 13 South. 
225, 35 Am. St. Rep. 664; State v. Kent, 4 N. D. 577, 62 N. W. 
631, 27 L,. R. A. 686; Commonwealth v. Gibbs, 4 Gray, 146. None 
of the cases entirely meets the présent facts. Hère a fédéral officer 
was armed with a commission sufficiently broad in its terms to 
enable him to initiate and conduct proceedings before the grand jury 
respecting ail fraudulent importations of Japanese silks at the port of 
New York. The District Attorney credited his apparent authority, 
and co-operated with him, and thereupon the spécial assistant to 
the Attorney General became in fact the chief officer in the conduct 
of the investigation before the grand jury, presumably doing, as 
regards the présentation of facts and the giving of légal advice, what 
the District Attorney could do, pursuant to the rules obtaining in 
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this district. To the extent stated, the functions of the District At- 
torney passed from the officer from whom the law exacted the duty 
to the spécial assistant to the Attorney General, who had no power 
to perform it. Section 1025 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 720] providing that "no indictment found and presented 
by a grand jury in any district or circuit or other court of the United 
States shall be deemed insufficient, nor shall the trial, judgment, or 
other proceeding thereon be afïected by reason of any defect or 
imperfection in matter of form only, which shall not tend to the 
préjudice of the défendant"— has been held to be applicable to _im- 
proper or irregular action of persons before the grand jury. United 
States V. Molloy (C. C.) 31 Fed. 19, 23; United States v. Terry (D. 
C.) 39 Fed. 355, 361. ■ . 

It may be within the discrétion or power of the court to sustain 
an indictment based upon an investigation before the grand jury in 
which an attorney or person other than the District Attorney has 
participated, yet the most eminent discrétion may fail in a wise dis- 
position of such improprieties, and should be exercised to sustain 
indictments sparingly and with extrême caution. Whatever harm, 
aside from that flowing from actual misconduct, that may attend such 
circumstance, is hère présent, and additional presumption of harm 
arises from the fact that the District Attorney, as to a gênerai, and 
perhaps a large, class of ofifenders, surrendered practically his powers 
and duties to an entirely distinct fédéral officer, who not only had 
no power to perform such duties, but to whom the power for 100 
years had been denied by the settled policy of the government, dis- 
tinctly enunciated by the Suprême Court of the United States. The 
question is not narrowed to the mère appearance of an unauthorized 
person in the grand jury room for a limited participation in the 
proceedings, but is enlarged to a comprehensive transfer of authority 
from the local law officer of the community to the central law officers 
of the government, in whom such authority has never been reposed. 
This exceptional departure from the statutory allotment of power 
should not be disregarded, although there has been no purpose to 
transcend the terms and spirit of the statute, and no direct evil con- 
séquence can be detected in this particular instance. There is vice 
in the vicissitude itself whereby the unauthorized prosecutor virtually 
supersedes the authorized prosecutor. The worth and efficiency of 
Mr. Smith's service is recognized, but no man's excellence justifies 
his substitution for the stated public officiai. Every citizen is amen- 
able to the secret inquisition of the grand jury, and he may demand 
justly that his essential rights be guarded by the wholesome préserva- 
tion of settled Systems and policies, that give greater certainty to légal 
proceedings, and fix on the designated prosecuting officer of the lo- 
cahty inévitable accountability for what is done or omitted. The in- 
convenience of resubmitting the matter to the grand jury is tem- 
porary; the injustice of denying the défendants investigation pur- 
suant to the law of the land would be perpétuai. It is provident also 
that the présent inattention to the statutory démarcation of duties 
be corrected at this early stage of the prosecution, lest, after pos- 
sible years of litigation, when perchance the statute of limitations 



874 121 FHBEBAI* EBPORTEB. 

shall have run âgainst the actions, it should be decided that there 
was error in the initiation of the proceedings. The indictments are 
not faulty, Save for the single reason that they are based upon 
proceedings in great part conducted without authority by the spécial 
assistant to the Attorney General, and on that sole ground the mo- 
tions to quash are granted. 



BANCROFT v. WICOMICO COTJNTY COM'ES et al. 
(Circuit Court, D. Maryland. March 21, 1903.) 

1. RE8 JuDICATA— PerSONS OoNCLUDBD BT JnDGMBNT — BONDHOLDKRS OP RaIL- 

ROAD Company. 

A question as to tlie llability of the property of a railroad company to 
taxation, determined in a suit to which the company was a party, is not 
res Judicata as against a mortgage bondholder of the company, where no 
one claiming under the mortgage was a party. 

3. Taxation — Statutort Exemption dp Railroad Company— Transfbe dp 

Pkopkrtt. 

Code Pub. Gen. Laws Md. art. 23, §§ 187, 188, which provide that on 
the sale of any railroad under a mortgage the purchaser shall be au- 
thorized to form a corporation which shall "possess ail the powers, rights, 
immunities and franchises" possessed or enjoyed by the corporation which 
owned the raOroad prevlous to the sale, under Its charter or any statute 
of the State, is broad enough to pass to the succeeding company an 
exemption from taxation for a term of years conferred upon the com- 
pany previously owning the roa'd by a spécial statute; the word "im- 
munities," used in the statute. including an Immunity from taxation, and 
belng an apt word to expressly transfer sueh exemption, or, in efCect, to 
grant the same exemption to the new corporation. 

8. CONSTITCTIONAL LaW— -lUPAIBMENT OF CONTKACT— EXEMPTION FBOM TAXA- 
TION. 

Where by the législation of a state a railroad company is exempted 
from State, county, and municipal taxation for a term of years after it 
shall have completed its road, such grant créâtes a contract between the 
state and the company and thpse who subsequently become its creditors, 
which is Impalred by the state, withln the inhibition of the fédéral Con- 
stitution, by the taxing of the property of the company by local authori- 
ties under the gênerai power conferred on thern by the state. 

4. Taxation— Statutort Exe&iption— Construction of Statotb. 

A railroad company authorized by its charter to build a road between 
two terminal points over a ceirtain route was by a spécial act of the 
Législature granted an exemption from taxation on its property for a 
term of years from the date of the completion of such road. It was also 
authorized by the same act to build and acqulre by purchase branch and 
other Unes. Held, that the property exempted from taxation was llmited 
to the road built under its charter, and such other property as was 
necessary for its opération. 

In Equity. Suit to enjoin the levy and collection of taxes. On 
final hearing. 

NicholaS P. Bond and Edward Duffy, for complainant. 
James E. Ellegood, for défendants. 

MORRIS, District Judge. This is a bill in equity filed by Samuel 
Bancroft, Ji., a citizen of Delaware, who is a holder of mortgage 

Î3. See Constltutlonal Law, vol. 10, Cent. Dig. §§ 303, 4oa 
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bonds issued by the Baltimore, Chesapeake, & Atlantic Railway Com- 
pany, against the board of county commissioners of Wicomico county, 
Md., and the five citizens of Maryland who constitute that board. 
The object of the bill is to enjoin the défendants from Icvying and col- 
lecting taxes upon property of the Baltimore, Chesapeake & Atlantic 
Railway Company, which the plaintifï claims to be exempt by the law 
of Maryland from taxation, and the imposition and collection of which 
taxes, the plaintifï allèges, will impair the obligation of a contract be- 
tween the state of Maryland and the Eastern Shore Railroad Com- 
pany, arisirg ont of the act of the General Assembly of Maryland of 
1886, p. 209, c. 133, and to which the Baltimore, Chesapeake & At- 
lantic Railway Company, as the purchaser of said railroad, claims to 
be entitled under section 188 of article 23 of the Maryland Code of 
Public General Laws. 

Questions of law similar to those raised by this bill of complaint were 
considered in a prior litigation between the Baltimore, Chesapeake & 
Atlantic Railway Company itself and the mayor and city council of 
Océan City (89 Md. 89, 42 Atl. 922), and also in a case between the 
same railway company and the county commissioners of Wicomico 
county (93 Md. 113, 48 Atl. 853), and in those cases the Court of Ap- 
peals of Maryland decided adversely to the contention of the complain- 
ant in this case. 

The questions with regard to the jurisdiction of this court were here- 
tofore considered on a demurrer, and it was held'that the diverse citi- 
zenship gave the court jurisdiction ; that the allégations that the 
trustée under the mortgage was a nonresident of Maryland, and refused 
to proceed in this behalf, except upon conditions with which the com- 
plainant was tinable to comply, were sufficient to give the complainant 
standing to file this bill. It was further held that the complainant, 
claiming under the mortgage, was not bound by the judgment against 
the railway company, to which no one claiming under the mortgage 
was a party, and the complainant was therefore not estopped as by res 
judicata. Keokuk & Western R. R. v. Missouri, 152 U. S. 301, 313, 
314, 14 Sup. Ct. 592, 38 L. Ed. 450. 

The présent case is now submitted for final hearing upon bill, an- 
swer, and an agreed statement of facts. 

The Baltimore & Eastern Shore Railroad Company was first duly 
incorporated under the gênerai incorporation law of Maryland (Acts 
1876, p. 38s,_ c. 242), and afterwards its rights, privilèges, franchises, 
and immunities were enlarged and confîrmed by an act of the General 
Assembly of Maryland passed in 1886 (page 209, c. 133). The act of 
1886, p. 209, c. 133, after reciting that the Baltimore & Eastern Shore 
Railroad Company had been incorporated under the gênerai incorpora- 
tion law for the purpose of building, equipping, maintaining, and 
working a railroad from the shores of Eastern Bay, in Talbot county, 
to the town of Salisbury, in Wicomico county, through Talbot, Caro- 
line, Dorchester, and Wicomico counties, granted to the corporation 
the power to conduct and operate branch roads, to acquire pleasure 
resorts along its road, and to acquire wharves and steamboats; and 
by section 2 it was enacted: 
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"That sald corporation shall hâve perpétuai existence and its francliises, 
property, shares of capital stock and bonds shall be exempt from ail state, 
county and municipal taxation for the term of thirty years from the date 
of completlon of said road between the termlnl mentioned In Its charter." 

Additional sections granted to the Baltimore & Eastern Shore Rail- 
road Company the power to lease or purchase and operate any railroad 
or railroads, either in or out of this state, for the purpose of carrying 
on their business, and any other railroad in this state was granted the 
right to lease or sell its railroad or other property to the Baltimore 
& Eastern Shore Railroad Company. 

The Baltimore & Eastern Shore Railroad Company in 1890 pur- 
chased the Wicomico & Pocomoke Railroad — a road about 30 miles 
long, extending from Salisbury to Océan City. On July i, 1890, the 
Baltimore & Eastern Shore Railroad Company executed a mortgage 
deed of trust of ail its property, and ail its rights, franchises, and priv- 
ilèges, to secure an issue of bonds; and on July 2, 1892, in compliance 
with a covenant in the original mortgage, the Baltimore & Eastern 
Shore Railroad Company executed a supplementary mortgage deed of 
trust, whereby it conveyed, by way of further assurance and security, 
every right, franchise, and immunity and exemption from taxation 
granted it by the act of 1886. This mortgage was foreclosed in 1894, 
and ail the mortgaged property, franchises, privilèges, freedoms, im- 
munities, and exemptions were sold. At the time the enlarged corpo- 
rate powers and imnjunities were granted to the Baltimore & Eastern 
Shore Railroad Company by the act of 1886, and at the date of the 
exécution of the mortgage of 1890 and the supplementary mortgage 
of 1892, and at the time of the foreclosure of the mortgages, and the 
sale of the property, franchises, immunities, and exemptions by virtue 
of the judicialdecree foreclosing the mortgages, there were in opéra- 
tion and effect in Maryland sections 187 and 188 of article 23 of the 
Code of Public Eaws of Maryland, as follows : 

"Sec. 187. In case of the sale of any railroad situated wholly within this 
state, or partly within this state and partly within an adjolning state, or the 
District of Oolumbia, heretofore or hereafter made by virtue of any mortgage 
or deed of trust, whether under foreclosure or other judicial proceedings, or 
pursuant to any power contained in said mortgage or deed of trust, the pur- 
chaser or purchasers thereof, or his or their survivor or survivors, repré- 
sentatives or assigns, may, together wlth their associâtes, tf any, form a cor- 
poration for the purpose of owning, possessing, maintaining and operating 
such railroad, or such portions thereof as may be situated within this state. 
by flling in thè office of the Secretary of State a certificate of the name aiid 
style of such corporation, the number of directors. 

"Sec. 188. Such corporation shall possess ail the powers, rights, immunities, 
privilèges and franchises in respect to such railroad, or the part thereof in- 
cluded in such certificate, and in respect to the real and Personal property 
appertaining to the same, whlch were possessed or enjoyed by the corporation 
whieh owned or held such railroad previous to such sale under or by virtue 
of its charter and any amendments thereto, and of other laws of this state, 
or the laws of any other state in whlch any part of such railroad may hâve 
been situated, not inconsistent wlth the laws of this state." 

Pursuant to the provisions of the foregoing sections of the Maryland 
Code, the purchaser and his associâtes duly filed the certificate forming 
the Baltimore, Chesapeake & Atlantic Railway Company. The com- 
plainant contends that the said Baltimore, Chesapeake & Atlantic 
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Raihvay Company, his mortgagor, is entitled to hold the property, 
franchises, and immunities so as aforesaid purchased at the said fore- 
closure sale, with the same immunity and freedom from taxation as 
the same were held by the Baltimore & Eastern Shore Railroad Com- 
pany under the provisions of the act of 1886, p. 209, c. 133. 

Until the décision of the Court of Appeals of Maryland in 1899, 
reported in 89 Md., p. 89, and the décision in 1901, reported in 93 Md., 
p. 113, there had been no décision in Maryland construing the effect 
of the act of 1886, or the efïect of the provisions of the Maryland Code 
of Public General L,aws, art. 23, §§ 187, 188, giving to the purchaser 
of a railroad in Maryland ail the powers, rights, immunities, privi- 
lèges, and franchises possessed by the corporation which owned or 
held such railroad before the sale under or by virtue of its charter, 
and any amendments thereto, or of other laws of the state, so that 
the Baltimore, Chesapeake & Atlantic Railway Company acquired 
whatever rights the foreclosure vested in the purchaser, and what- 
ever rights it acquired under section 188 of article 23 of the Mary- 
land Code, without notice of any meaning to be given that législa- 
tion, other than the natural meaning of the words, and the construc- 
tion put upon them by previous décisions. 

In Chesapeake & Ohio Railroad Company v. Miller, 114 U. S. 176, 
5 Sup. Ct. 813, 29 h. Ed. 121, it was held by the Suprême Court of 
the United States that the législative grant by West Virginia to the 
Covington & Ohio Railroad Company, that "no taxation upon the 
property of said company shall be imposed by the state until the 
profits of the said company shall amount to ten per cent, on the cap- 
ital stock of said company," imported by its language that the con- 
tract was personal to that corporation, and intended to benefit those 
who should subscribe to its stock, and that the property was exempt 
so long as it was the property of that corporation, and no other, 
and while it continued the property of that company, and no longer ; 
the exemption to cease when the profits of that particular company 
should amount to 10 per cent, on the capital stock of that company, 
and not the capital stock of any other company. The Suprême Court 
further held that the exempting clause contained no words indicat- 
ing, either expressly or by any implication, that this immunity was 
assignable. In that case, as in the présent case, the property had 
passed from the original corporation under judicial sale, and there 
was a législative enactment on the subject, the language of which 
was that "such sale and conveyance shall pass to the purchaser at the 
sale, not only the works and property of the company as they were 
at the time of making the deed of trust or mortgage by any works 
which the company may, after that time and before the sale, hâve 
constructed and ail other property of which it may be possessed at 
the time of th(! sale, other than debts to it * * * upon such con- 
veyance to the purchaser the said company shall ipso facto be dis- 
soived," "and the said purchaser shall forthwith be a corporation by 
any name which may be set forth in said conveyance or in any writ- 
ing signed by them," etc. The corporation created by or in consé- 
quence of such sale and conveyance shall "succeed to ail such fran- 
chises, rights, and privilèges, and perform ail such duties, as would 
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have been had or should hâve been performed by the first company 
but for such sale and conveyance," etc. With référence to this enact- 
ment the Suprême Court said (page 185, 114 U. S., and page 818, 5 
Sup, Ct., 29 L,. Ed. 121) : 

"The words used are, it will be observed, 'franchises, rights, and privilèges, 
* * * as would liave been liad • * * by the first company, but for 
such sale,' etc. There is no express référence to a grant of any exemption 
or immunity. Nothlng Is sald in relation to the subject of taxation. The 
words actually used do not necessarily embrace a grant of such an exemption. 
As was sald on this point in Morgan v. Louisiana, 83 U. S. 217-223 [23 L. Ed. 
860] : 'Much confusion of thought has arisen in this case and in similar cases 
from attachlng a vague and Indeflnite meanlng to the term "franchises." It 
is often used as synonymous wlth "rights, privilèges, and immunities," though 
of a Personal and temporary charaeter; so that, If one of thèse exists, it is 
loosely termed a "franchise," and Is supposed to pass upon a transfer of the 
franchises to the company. But the term must always be considered in con- 
nection wlth the corporation or property to which it Is alleged to appertaln. 
The franchises of a railroad corporation are rights or privilèges which are 
essential to the opérations of the corporation, and without which its roads 
and Works would be of little value— such as the franchise to run cars, to take 
tolls, to appropriate earth and gravel for the bed of its road, or water for its 
englues, and the like. They are positive rights and privilèges, without the 
possession of which the road of the company could not be successfully worked. 
Immunity from taxation is not one ofthem. The former may be conveyed 
to a purchaser of the road as part of the property of the company; the latter 
is Personal, and Incapable of transfer without express statutory direction.' " 

The opinion then proceeds (page 186, 114 U. S., and page 818, 5 
Sup. Ct, 29 L. Ed. 121): 

"Hère there is no such express statutory direction. Nor Is there an équiva- 
lent implication by necessary construction. There !s nothing in the language 
Itself, nor the contest nor the subject-matter of the législation, nor the situa- 
tion and relation of the parties to be affected, which Indicates that a grant of 
an exemption from taxation to a partlcular railroad corporation, or to a class 
of such, was In the contemplation of the Législature." 

In Pickard V. East Tennessee, Virginia & Georgia Railroad Co., 
130 U. S. 637, 9 Sup. Ct. 640, 32 L. Ed. 1051, it was also held by 
the Suprême Court that législative immunity from taxation is a Per- 
sonal privilège, not transférable, and not to be extended beyond the 
immédiate grantee unless otherwise so declared in express terms, and 
must appear in language so clear and unmistakable as to leave no 
doubt as to the purpose of the législature. 

In Memphis Railroad Co. v. Commissioners, 112 U. S. 609, 617, 5 
Sup. Ct. 302, 28 L. Ed. 837, after citing a number of prior décisions 
to the same efïect, the court said: 

"The exemption from taxation must be construed to have been the Per- 
sonal privilège of the very corporation speciflcally referred to, and to have 
perished with that, unless thé express and clear intention of the law requires 
the exemption to pass as a eontinuing franchise to a successor." 

By thèse and other cases dealing with the same subject-matter, it 
is clear that the exemption from taxation granted to the Baltimore & 
Eastern Shore Railroad Company could not be assigned by it so as 
to pass a eontinuing exemption to the purchaser under the foreclosure 
of the mortgage, and the claim of the purchaser in this case must 
rest solely upon the language of sections 187 and 188 of article 23 
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of the Maryland Code of Public General Laws. And the question 
now is whether section i88 does express a clear législative intent 
that the purchaser shall obtain, as a new corporation, that exemption 
from taxation which the mortgagor company possessed and enjoyed. 
And this question narrows itself to the force and meaning to be given 
to the Word "immunities," used in section i88. It is true that no case 
decided by the Suprême Court has yet passed upon that précise ques- 
tion, raised in precisely the same way in which it arises in this case ; but 
the force and effect of the word "immunities" was carefully considered 
in Louisville & Nashville Railroad Company v. Palmes (1883) 109 U. 
S. 244, 3 Sup. Ct. 193, 27 L. Ed. 922. The Alabama & Florida Rail- 
road Company was entitled by the law of Florida to tax exemption 
for its capital stock and property. By foreclosure sale the railroad, and 
ail the rights, privilèges, and franchises of that company, became vested 
in the Pensacola & Louisville Railroad Company, and to that com- 
pany, by a spécial law, was granted the same tax exemption as the first 
company had. By a second foreclosure sale the title of the second 
company to the railroad was transferred to a third company, viz., 
the Pensacola Railroad Company, "together with ail the franchises, 
rights, privilèges, easements and immunities" of the second compa- 
ny, viz., the Pensacola & Louisville Company. By an act of Législa- 
ture the third company, viz., the Pensacola Railroad Company, had 
been empowered to acquire by purchase and assignment ail the prop- 
erty, rights, franchises, privilèges, and immunities of the Pensacola 
& Louisville Railroad Company, and upon completion of said pur- 
chase and assignment the said Pensacola Company was to be deemed, 
in law and equity, fully invested with and entitled to ail the said prop- 
erty, rights, franchises, privilèges, and immunities of said Pensacola 
& Louisville Railroad Company, as though the same were originally 
granted to or acquired by the said Pensacola Railroad. Commenting 
on the foregoing language of the act incorporating the Pensacola 
Railroad Company, and empowering it to acquire by purchase and 
assignment ail the property, rights, franchises, privilèges, and immu- 
nities of the Pensacola & Louisville Railroad Company, and to be 
fully invested with them — as fully as if originally granted to the Pen- 
sacola Railroad Company — the Suprême Court said: 

"It Is clalmed that this language Is broad enough to cover the assignment 
and transfer of the Innflnnity from taxation granted to the Pensacola & 
Louisville Eallroad by the eighteenth section of Its charter. And we are 
of this opinion. The language is comprehenslve and unequivocal, and the 
Word 'Immunity' Is apt to describe the exemption claimed." 

The opinion of the Suprême Court, however, then proceeds to dis- 
pose of the case on entirely différent grounds, but not at ail modifying 
the conclusion above stated. 

In Phœnix Insurance Company v. Tennessee (i8g6) 161 U. S. 174, 
16 Sup. Ct. 471, 40 L. Ed. 660, the force and efïect of the word "im- 
munity" in respect to an exemption from taxation was emphasized. 
In that case it appeared that the législature of Tennessee incorpprated 
the Bluff City Insurance Company, and enacted "that said company 
shall pay to the state an annual tax of one-half of one per cent, on each 
share of the capital stock subscribed which shall be in lieu of ail other 
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taxes." Subsequently the Législature incorporated the De Soto In- 
surance Company, and granted to it "ail the rights, privilèges and 
immunities of the Blufï City Insurance Company." Subsequently the 
Législature also incorporated the Washington Pire & Marine Insur- 
ance Company (its name being afterwards changed to the Phœnix 
& Marine Insurance Company, the plaintif!) , and granted to it ail the 
rights and privilèges (omitting the word "immunities") which had been 
theretofore granted to the De Soto Insurance Company. In passing 
upon the question whether the Insurance company last incorporated, 
by the grant to it of ail the rights and privilèges of the De Soto Com- 
pany, obtained the immunity from taxation which the De Soto Com- 
pany enjoyed, the Suprême Court said : 

"The words 'rights, privilèges, and immunities,' when used In a statute 
of the kind under considération, are certalnly fuU and ample for the purpose 
of granting an exemption from the taxation contained in the first or original 
statute, and when. In granting to stiU another company certain rights, the 
Word 'immunities' is dropped, Its absence would seem and ought to hâve 
some spécial signiflcance. In granting to the De Soto Company 'ail the 
rights, privilèges, and Immunities* of the Bluff City Company, ail words were 
used virhich could be regarded as necessary to carry the exemption from taxa- 
tion possessed by the BlufC City Company, while in the next following grant 
— that of the charter of the plalntiff In error — the word 'Immunities' Is 
omltted. Is there any meaning to be attached to that omission? And If so, 
what? Wé think some meaning is to be attached to it. The word 'immunity' 
expresses more dearly and definltely an intention to include thereln an 
exemption from taxation than does either of the other words. Exemption 
from taxation is more accurately deseribed as an immunity than as a priv- 
ilège, although it is not to be denled that the latter word may sometimes and 
under some circumstances include such exemption." 

In Tennessee v. Whitworth (1886) 117 U. S. 139, 6 Sup. Ct. 649,. 
29 L. Ed. 833, it was held that in a grant by the Législature to a new 
railroad company of "ail the rights, powers, and privilèges" of an old 
company which possessed exemption from taxation, that exemption 
was granted to the new company, even without the word "immunity" ; 
but the Suprême Court, in Phœnix Insurance Co. v. Tennessee, 161 
U. S. 182, 16 Sup. Ct. 474, 40 L. Ed. 660, points out that this décision 
should be "confined to the peculiar language used in the varions stat- 
utes therein citèd, wherein, aside from the word 'privilège,' it may be 
argued that, considering ail the language used in those statutes, the 
intention of the Législature to exempt from taxation may fairly well 
be made out." 

From the foregoing citations, I think it must be deduced that when, 
in addition to thé words "powers, rights, privilèges, and franchises," 
there is added the word "immunities," in législative grants to a new 
company of the same charter attributes which were enjoyed by an older 
corporation which possesses exemption from taxation, the word "im- 
munities" includes immunity from taxation, and is the apt word used 
in législation to. express that particular exemption. If exemption 
from taxation can be granted by any gênerai words, what could be 
stronger évidence of that intent than the language of section 188 of 
article 23 of the Maryland Code of Public General Laws? 

"Sec. 188. Such corporation [that is to say, the new corporation formed 
by the purchaser of a railroad at a judicial sale] shall possess ail the powers. 
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rights, immunltles, privilèges and franchises in respect to such rallroad, or 
the part thereof included in such certlficate, and In respect to the real and 
Personal property appertalning to tlie same, whieh were possessed or enjoyed 
by the corporation which owned or held such railroad previous to such sale 
under or by virtue of its charter and any amendments thereto, and of other 
laws of thls State or the laws of any other state in which any part of such 
railroad may hâve been situated; not Inconsistent with the lavrs of this state." 

If the meaning of the word "immunity," when used by the Lég- 
islature, includes immunity from taxation, then it is not possible to 
doubt the meaning of section i88. Its force and effect do not dé- 
pend at ail upon the assignability of an exemption from taxation, and 
are not afïected by the fact that it was an exemption personal to the 
Baltimore & Eastern Shore Railroad Company, for, although it may 
be spoken of as the continuing of a previous exemption, it is in fact 
a new législative grant to a new corporation created to receive it. 
It is a grant in respect to certain real and personal property pointed 
out and designated by its having been owned previous to the sale 
by the original company. It is difïicult to conceive what immunity 
in respect to this property could be meant, if not the immunity from 
taxation which the original company had possessed. It is not, how- 
ever, an irrévocable grant, but, under the Constitution of Maryland, 
may be repealed or modified at the pleasure of the Législature. The 
efifect of sections 187 and 188 of the Maryland Code of Public Gen- 
eral Laws is to say to those asked to loan money to help build a rail- 
road, which the Législature bas thought sufïiciently important to 
the development of the state to grant tax exemption to the corporation 
chartered to build it, "If you loan your money you shall hâve as an 
élément of value in your security, if you are obliged to foreclose and 
sell the railroad, the same immunities which we hâve granted to the 
company which proposes to build the road, subject, however, to the 
right to take away or modify the exemption by a law of the state if 
any Législature thinks the welfare of the state requires it." It seems 
to me the language fuUy satisfies the requirement laid down by the 
Suprême Court in Pickard v. Tennessee, etc., R. Co., 130 U. S. 641, 
9 Sup. Ct. 640, 32 L. Ed. 1051, that, to justify the conclusion that 
such exemption is granted, it must appear by language so clear and 
unmistakable as to leave no doubt of the purpose of the Législature. 

I hâve been constrained, after a painstaking considération of this 
case, to the conclusion that under section 188 of article 23 of the 
Maryland Code of PubHc General Laws, fairly interpreted in the 
light of the décisions of the Suprême Court, the Baltimore, Chesa- 
peake & Atlantic Railway Company, in respect to the property pur- 
chased under the foreclosure sale, and which was exempt while in 
the possession of the Baltimore and Eastern Shore Railroad Company, 
did hâve granted to it the exemption possessed by the original com- 
pany, and that the exercising of the taxing power delegated by the 
state Législature to the board of county commissioners, by impos- 
ing a tax'on this property, is a législative act impairing the obliga- 
tion of the contract of exemption, and within the inhibition of the 
fédéral Constitution. I hâve arrived at this conclusion reluctantly, 
because, while it is the duty of the fédéral courts, in questions of this 
nature, to exercise their own independent judgment, they should be 
121 F.— 56 
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slow tb difFér froln the state court, ànd leah towards an agreenlent 
vvith it, if the question seems doubtful. Folsom v. Township, 159 U. 
S. 611, 16 Sup. Ct. 174, 40 L. Ed. 278; Burgess v. Seligman, 107 U. 
S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359; Loeb v. Trustées of Columbia 
Tp., 179 U. S. 472-473, 21 Sup. Ct. 174, 45 L. Ed. 280. _ 

It remains to consider what property is within a strict construc- 
tion of the exemption. By section 188 of article 23, the immunity 
is declared to be the same which the original corporation enjoyed in 
respect to the railroad sold, and the real and personal property ap- 
pertaining to the same. The three classes of property which were 
conveyed by the foreclosure sale, as stated in complainant's brief, are : 

"First. Property formetly belonglng to the Baltimore & Eastern Shore Rail- 
road, and forming a part of the line built by it under Its charter power to 
construct a road between Bastern Bay and Salisbury. 

"Second. Property formerly owned by the Baltimore & Eastern Shore Rail- 
road, and àcquired by it under its pnrchase of the Wlcomlco & Pocomoke 
property. 

"Xhird. Property at no time owned by the Baltimore & Eastern Shore Rail- 
road, but àcquired by the Baltimore, Ohesapeake & Atlantic Railway Company 
subséquent to its organlzatlon. This class conslsts mainly of steamboats and 
wharf property." 

In Baltimore, Chesapeake & Atlantic Railway Co. v. Océan City, 
89 Md. 89, 42 Atl. 922, the Court of Appeals of Maryland had before 
it the question whether the property purchased by the Baltimore & 
Eastern Shore Railroad Company, known as the Wicomico & Poco- 
moke Railroad, was within the exemption granted by the act of 1886, 
p. 209, c. 188, and the court said (89 Md. 97, 42 Atl. 922) : 

"The act of 1886 proTlded for the building and worklng of a railroad from 
the shores of Eastern Bay, in Talbot county, to SaSsbury, in Wicomico copnty, 
passlng through the counties of Talbot, Caroline, Dorchester, and Wicomico; 
and it is quite clea.r, we think, that it was only such property as is necessary 
for the opération bf this road that the Législature intended to escept from 
State, county, and municipal taxation for the term of thirty years from the 
date of the completion of the road. It means the railroad and Its property 
mentioned in the act, and none other." 

This seéms a fair construction of the act of 1886, p. 209, c. 133, 
Cônsidering the great strictness with which tax exemptions are con- 
strued. Therefore only the property of the fîrst class above men- 
tioned is exempt. 

I will sign a decree for an injunction, in accordance with the views 
herein éxpressed. " 



OCEAN S. S. CO, V. MINA INS. 00. 
(District Court, S. D. Georgla.'H. D. March 18, 1903.) 

1. Mahinb Insuhancb— Construction of Polict— Proof op Usage, 

Paroi évidence of usage lé not admissible to affect the construction o^f 
a poUcy of marine Insurance where the contract is éxpressed In terms 
which are cleâr and plain, unléss it la shown that the words'used hâve, 
by usage, àcquired a spécial and peculiar meaning différent from thelr 
ordinary meaning. 

2. Same— Reinsurancb. 

Llbelant, a marine carrier, was accustomed to issue to shippers "in- 
sured billa of lading," which bonnd It as an Insurer of the cargo cov- 
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ered thereby, and agalnst the risks so assumed It took ont a marine 
policy with respondent, which contained the provision that "this insur- 
anee is hereby understood and agreed to be in effect a reinsurance of 
the risks which are or may at any time be assumed by the assured, and 
the assurers agrée to pay the assured in full ail claims for such losses 
arising from périls enumerated in the policy as the assured may, in thelr 
judgment, settle for with the owners or other parties Interested in the 
merchandise." A loss of cargo occurred from fire, which was one of the 
périls insured against, and, the contribution to be made by the insured 
bills of lading cargo having been determined in gênerai average, libelant 
paid the same. Held, that by the plain terms of the policy respondent 
was liable for the full amount so paid to the extent of the amount 
named in the policy, which was one of reinsurance, and not of co- 
insurance such as would entltle respondent to prorate the loss with 
libelant; and that It was immaterial that the loss was only partial, both 
as to the entire cargo and the insured bill of lading cargo. 

In Admiralty. Action on policy of marine insurance. 

Henry C. Cunningham and T. Mayhew Cunningham, for libelant. 
Samuel B. Adams and A. Pratt Adams, for respondent. 

SPEER, District Judge. The Océan Steamship Company of 
Savannah has brought a libel in personam against the ^tna Insurance 
Company of Hartford, Conn. This is brought to enforce the ap- 
parent obligation of a policy of marine insurance. The contract cov- 
ered ail merchandise transported by the Océan Steamship Company 
which that company or any of its transportation agencies or con- 
nections had insured or might insure. Among the casualties or mis- 
fortunes against which this policy provided indemnity were périls by 
fîre, and while it was of force the cargo of the steamship City of Ma- 
çon, operated and controlled by the Océan Steamship Company, was 
damaged by fîre, and an average loss incurred. It appears from the 
record that it was the policy of the Océan Steamship Company, for 
the purpose of securing shipments, to issue "insured bills of lading" 
to its consignors of freight. That portion of the cargo of the steamer 
for which bills of lading of this character had been issued was of the 
value of $96,498.25, and this sustained a direct damage from the fire 
and its conséquences in the sum of $58,323.26. In estimating the gên- 
erai average it was developed that the contribution which the "insured 
bills of lading cargo" must make was $31,224.26. This sum was paid 
by the Océan Steamship Company pursuant to its obligation to insure 
this portion of the cargo, an express obligation, it must be observed, 
which was imprinted on each bill of lading of this character. From 
the contingency of this loss the Océan Steamship Company had se- 
cured insurance from the respondent in the amount of $25,000, and, 
the latter refusing to pay this sum, the libel is brought to recover the 
am.ount prima facie appearing to be due. The respondent has paid 
$5,000 of this sum, and therefore the amount actually in dispute is 
$20,000. 

The respondent resists the claim of libelant and makes the following 
contentions: The loss was not total, and the adjustment of average, 
therefore, necessarily implies proportionate contribution, and not an 
assessment upon one interest at the expense of another. For the 
libelant to insist, therefore, that the respondent must pay $25,000 on 
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account of the gênerai average of $31,224.26, îs, it is insisted, con- 
trary to the principles of equity and maritime law. This, it is insisted, 
wotild oblige the défendant insurance company to pay a total loss, 
when actually there was a partial loss only of 25 per cent, of the cargo 
insured, and it is insisted that the libelant, by the payment of premiums 
on $25,000 merely, really obtained insurance to the extent of over 
$96,000. There is another urgent contention. A lengthy déposition 
of a Mr. Wallace, an officiai of the défendant company, who is an ex- 
pert in such matters, is offered to show that the construction placed 
upon this policy by the respondent is in accordance with the usage and 
custom of underwriters generally. Objection is made to the com- 
petency of this évidence, it being insisted by libelant that the court is 
under obligation to construe the policy of insurance in accordance 
with its clear and unambiguous terms. This last contention, accord- 
ingly as it may be determined, seems controUing. 

A great deal has been said in the argument with regard to the loose- 
ness and informality attending the construction of marine insurance 
policies, and the necessity of admitting testimony by paroi to explain 
them. Much of this is traceable to a remark of Mr. Justice BuUer 
made in 1791, in Brough v. Whitmore, 4 Term Reports, 206-210, 
viz., that such a policy "has at ail times been considered in courts of 
law as an absurd, incohérent instrument, and it is founded on usage, 
and must be governed and construed by usage." This, it is insisted, 
is as true now as it was then. The respondent has not found it diffi- 
cult to cite from the early volumes of the Suprême Court excerpts 
from opinions which seem to confirm this proposition. No less an 
authority than Chief Justice Marshall in Yeaton v. Fry, 5 Cranch, 345, 
3 L. Ed. 117, observed: 

"Policies of insurance are generally the most informai instruments which 
are brought into courts of justice, and there are no Instruments which are 
more liberally construed in order to effect the real intention ôf the parties, 
if that intention ean be clearly ascertained." 

This deliverance of Chief Justice Marshall was made in 1809, or 
only 18 years after the animadversion of Mr. Justice Buller upon in- 
surance policies. In the latter case our Suprême Court was dealing 
with a clause in a policy which insured for a certain specified sum the 
brig Richard "at and from Tobago to one or more ports in the West 
Indies, and at and from thence to Norfolk," against "ail risks, block- 
aded ports and Hispaniola excepted." It will be conceded, we think, 
that the rerhark of the great chief justice was no aspersion upon the 
language of that policy. The same illustrious jurist made substan- 
tially the same utterance in the case of Maryland Insurance Company 
V. Woods, 6 Cranch, 45, 3 L. Ed. 143. The question there was 
whether in an action upon a policy on property warranted neutral, 
"proof of which to be required in the United States only," a sentence 
of condemnation in a foreign court of admiralty upon the grounds of 
breach of blockade is not conclusive évidence of a violation of the 
warranty. The ambiguity thfcre is conspicuous. A much more récent 
décision by the same court is believed to contain a more accurate de- 
scription of the modem policy of marine insurance. This is found in 
the case of General Mutual Insurance Company v. Sherwood, 1; 
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How. 362, 14 L. Ed. 452. After referring to the observations of 
Justice BuIIer, as reported by Chief Justice Marshall, the court, 
through Mr. Justice Curtis, déclares that such a contract, "notwith- 
standing the number and variety of the interests which it embraces, 
and of the events by which it is afïected, has been reduced to much 
certainty by the long practice of acute and well-informed men in com- 
mercial countries, by the décisions of courts in America and in Eng- 
land, and by able writers on the subject in this and other countries." 
Surely, it cannot now with propriety be contended that the vast busi- 
ness of Insurance conducted in the main by trained minds of the keen- 
est intelligence and broadest expérience, with the enormous \alues 
therein invested, is now carried on by contracta as informai, as ambig- 
uous and incohérent, as those which received, and no doubt deserved, 
the réprobation of the courts from whose décisions we hâve quoted. 
Such expressions', if found at ail, will be rare in modem cases constru- 
ing contracts of Insurance. The proof of custom and usage was obvi- 
ously valuable to the court, and therefore compétent testimony where 
the meaning of the policies was obscure, and when the law was unset- 
tled. But with this, as with other topics, the law is a progressive 
science. We find an extensive discussion of this précise question in 
I Arnould on Marine Insurance (7th Ed.) par. 56. This édition of a 
valuable work originally written by Sir Joseph Arnould was published 
in 1901, and seems to hâve been carefully edited by Edward Louis 
De Hart and Ralph Ilifî Simey, both of the Inner Temple, barristers 
at law. Referring to cases arising on sea policies which were inde- 
terminate, ambiguous, or technical, the author observes : 

"From the frequeiicy, probably, of such cases as those just refeiTed to 
in this branch of the law, a notion appears at one time to hâve prevailed 
(favoured unquestionably by certain reported expressions of the earlier 
judges) that sea policies were not amenable to the rules o£ construction 
generally applicable to ail other mercantile contracts, but were to be in- 
terpreted so as to carry out the assumed intentions of the parties, even 
though répugnant to the terms in which their intentions purported to be 
expressed on the face of the instrument itself. This notion is now discarded 
as erroneous. Paroi évidence, whether of usage or otherwise, can in no case 
be admitted to contradict or materially vary the plain and express terms of 
a sea policy." 

A great many cases decided by judges of the highest rank and great- 
est renown are cited in this work in support of this conclusion. Ail 
agrée that there is no room for the admission of paroi évidence to con- 
strue a contract expressed in terms which are to be understood in their 
plain, ordinary, and popular sensé. Where, however, by some known 
usage of trade, they hâve acquired a peculiar sensé, distinct from the 
popular sensé of the same words, or where the context evidently 
shows that they must be understood in some other spécial and peculiar 
sensé, paroi évidence of usage may be admitted. In this connection 
what seems a highly satisfactory statement of the rule is quoted from 
an opinion of Erle, C. J. : 

"A contract of Insurance is a commercial instrument, and Is to be con- 
stnied, like ail others, so as to glve effect to the intention of the parties, 
and that intention is to be gathered from the words of the instrument in- 
terpreted by the surrounding circumstances. If the words are clear, the 
proper effect is to be given to them ; if the words are capable of more inter- 
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pretatlons than one, the Judge, wlth the ald o( the jury and of the surround- 
Ing circuinstançes, is to put the true cpnstruction upon the contract." 

The rule is also stated in Angell on the Law of Insurance, par. 25 : 

"Althôugh usagé may be admissible to explain what Is doubtful, it is not 
admissible to contradict what Is plain. Thus, where a policy was made iu 
the usual form ùpon a ship, her tackle, apparel, boats, etc., évidence of 
usage that the underwriters never pay for the loss of boats slung upon the 
quarter, outside of the ship, was held inadmissible." 

There will be found, we think, no case, or expression by any text- 
writer of repute, which will justify the admission of oral testimony to 
explain or vary by proof of usage such determinate and précise lan- 
guage as that in the clause of this policy upon which the libelant relies. 
It reads as follows : 

"This Insurance is hereby understood and agreed to be in efCect a rein- 
surance of the risks which are or may at any time be assumed by the as- 
sured, and the assurers agrée to pay the assured in full ail claims for such 
losses arislng from périls enumerated in the policy as the assured may, in 
their judgment, settle for wlth the owners or other parties interested in the 
merchandise as aforesaid, subject only to the terms of average above set 
forth." 

The exception refers to certain perishable classes of goods, which 
were not insured at ail, and to other matters about which there is no 
dispute. It will be observed that the insurer by this explicit clause in 
the policy wholly relinquishes any right to interfère with proofs of loss, 
or with any other matter arising between the Océan Steamship Com- 
pany and its shippers. The latter company is given the broadest lib- 
erty to settle the original insurance in such manner as may seem best 
to it, and the respondent agrées to pay the loss thus settled "in full." 
This could never be true in a case of ordinary double insurance, where 
the insurers hâve a mutuality of interest, the right to resist recovery 
altogether, and after recovery to pro rata contribution. 

There is no doubt that, if this policy is to be treated as original or 
primitive insurance of the cargo, it being in its nature a marine policy, 
the contention of respondents would be sustained. While apparently 
arbitrary, the rule is admirably stated in Hughes on Admiralty, par. 
39. P- 83 : 

"The measure of recovery In case of partial loss is in one respect strikingly 
différent from the measure of recovery in fire insurance. If a house is 
Insured against fire for $5,000, and the value of the house is .¥10,000, and 
the loss is $5,000, the insured recovers the full value of his policy. tJnder 
similar clrcumstances in marine insurance he only recovers such a propor- 
tion of the loss as the insured portion bears to the total value, it being con- 
sldered that as to that part of the value which is not Insured he is his own 
insurer, and must contribute to the- loss to that extent. In arriving at thèse 
proportions the actual value of the subject insured is taken, except where 
there is an Insured value fixed in the policy, in which case the insured value 
is taken." 

This case, however, is on a policy of reinsurance. There is an ex- 
press stipulation by which the underwriters agrée to recoup the Océan 
Steamship Company for ail their losses "in full" to Ihe extent of 
$25,000. How is it possible to regard this as a pro rata liability? x\n 
engagement to pay in full cannot be satisfied by a payment pro ^ata^ 
The words "in full" must be construed in their plain and ordinary 
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sensé in connection with the stipulation in the first clause of the policy 
by which it is agreed to effect a reinsurance of the risks which are or 
may be at any time assumed by the assured. 

What seems to the court the cardinal error into which respondent 
has fallen is that it treats reinsurance and co-insurance, or double In- 
surance, as one and the same thing. Had the ^tna Insurance Com- 
pany and the Océan Steamship Company jointly insured this cargo in 
the first instance, or had the Océan Steamship Company taken out 
other reinsurance in addition to that which it secured from the ^tna, 
then the doctrine of pro rata contribution for which the respondent 
contends would in either case seem fuUy applicable. But this was 
not done. We may présume that it was believed by the ofhcers of 
the Océan Steamship Company bad policy to incur a risk of total loss 
on their part in a sum so large which might resuit to their "insured 
bills of lading cargo" from the périls of the sea or from fire. To avoid 
this, the Océan Steamship Company insured its risk, not for the fuU 
amount of that risk, but for $25,000. The respondent was paid its 
usual premiums for a policy in that amount. The loss occurred. It 
meant a subtraction from the resources of the Océan Steamship Com- 
pany of more than $31,000. How great the loss beyond this is a 
matter in which the ^tna is not concerned. It has been paid no pre- 
miums to insure the total value of the "insured bills of lading cargo." 
It has been paid for insuring the risk which the Océan Steamship 
Company took, and for insuring that to the amount agreed upon, 
namely, $25,000. It requires a refinement of subtlety and casuistry not 
usually présent in the practical administration of law in contested cases 
to exonerate the insurance company from a payment of more than 
$8,000 when it agreed to pay $25,000, and which will require the Océan 
Steamship Company to lose $23,000, when it had taken the précaution 
to protect itself against a loss $2,000 more than that sum. 

This conclusion will, we think, be established by référence to princi- 
ples stated by the most eminent text-writers and by incontestable au- 
thority. Says Angell on the Law of Fire Insurance, par. 88 : 

"A reinsurance, we hâve seen, differs very essentially from a double In- 
surance. Tlie latter occurs when several policies are effectcd for the benefit 
of the same person, and upon the same subject-matter, whereas the former 
is entered into by the insurer for bis own protection." 

An interesting discussion of this vital distinction may be found in the 
first volume (7th Ed.) of Arnould on the Law of Marine Insurance, al- 
ready referred to. In paragraph 322 we find this statement : 

"Af ter an insurance has been made, the underwriter may, by the law and 
practice of ail countrles, bave the whole amount at risk (or, as in France, 
the whole minus the premlum) reinsured to hlm by some other underwriter. 
The object of this is to enable him to indemnify himself against the consé- 
quences of his own act whenever he finds be has undertaken a risk on im- 
prudent terms, or bound himself to a greater amount than he may be able 
to discharge." 

After commenting upon the large extent to which policies of this 
nature are now used, this writer continues : 

"The contract of reinsurance is totally distinct from and unconnected with 
the original insurance. The original assured has no klnd of claim against 
the reinsurer, or against any moneys paid by the reinsurer to the reassured. 
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The reasgured remains solely liable on the original insurance and alone bas 
any claim agalnst the reinsurer." Paragiaph 324. 

The same author defines double insurance. This he states — 

"Takes place when the assured makes two or more insurances on the same 
subject, the same risk, and the same interest. It Is therefore a totally différ- 
ent thing from a reinsurancè, which, as we hâve seen, is efCected by the 
underwrlter to secure hlmself from having to pay a loss." 

This doctrine is otherwise expressed in Angell on the Law of 
Pire Insurance, par. 83: 

"We hâve seen that a person by becoming an insurer of property thereby 
acquires an insurable Interest in It, so that he may protect hlmself agalnst 
the conséquences of the risk he has been Induced to assume by an insur- 
ance agalnst It, which Is termed a reinsurancè." 

Said Mr. Justice Sandford in Hone et al., Receivers of the Ameri- 
can Mutual Insurance Company, v. Mutual Safety Insurance Com- 
pany, I Sandf. 137: 

"For more than two centuries, the contract of reassurance has been well 
known, and Its princlples firmly established; and we hâve not met with a 
single treatise or décision which déviâtes from the uniform doctrine main- 
tained on the point in question. * • • The contract of reassurance is 
descrlbed as a contract of indemnity to the party obtainlng it, and in ail 
the modem treatises such indemnity Is explicitly declared to be the whole 
sum reinsured." 

It is, however, insisted by the proctors for respondent that this 
is not a total loss; that the loss was partial and for chat reason there 
should be contribution between the libelant, who originally insured the 
whole bill of lading cargo, and the respondent, who reinsured that 
risk in the sum of $25,000. It is clear, however, that the loss the 
Océan Steamship Company incurred on its risk was its share of the 
gênerai average, which amounted to $31,000. Obviously, while this 
was but a partial loss as to the entire cargo, and a partial loss also 
as to the bill ôf lading cargo, it was more than a total loss on the wholly 
distinct policy of reinsurancè. 

It is further insisted by the proctors for respondent that, since this 
is a case of marine insurance, the loss is determinable by the rule 
quoted from Hughes on Admiralty, supra. But, although marine in- 
surance, it is a case of reinsurancè, and, says Angell on the Law of 
Fire Insurance, par. 83 : "In this particular [that is, reinsurancè] no 
différence exists between marine and fire insurance. In neither case 
is it a wager, and in both cases the first insurer becomes entitled to 
a complète indemnity." This proposition is fully sustained by the 
cases cited by proctors for libelant in the argument and on the brief. 
Hone V. Mutual Safety Insurance Cq., i Sandf. 137, afifirmed in 2 N. Y. 
236 ; Insuriance Company v. Insurance Company, 38 Ohio St. 11, 43 
Am. Rep. 413. This was a. case of marine insurance. Merry v. 
Prince, 2 Mass. 176. This was also a case of marine insurance, and 
the reinsurancè was less than the original insurance. It was not ques- 
tioned but that the first insurer might recover from the reinsurer the 
full amount of the loss. See, also, Blackstone v. Alemannia Fire In- 
surance Co., 56 N. Y. 105 ; Illinois Mutual Insurance Company v. 
Andes Insurance Company, 67 111. 362, 16 Am. Rep. 620. 

It has been even held that the party reassured is entitled to recover 
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iiot only the entire loss sustained by hini, but also costs and expenses 
which he reasonably and necessarily incurred to protect himself from 
that loss, and to entitle him to a recovery against the reinsurers. N. 
Y. St. Marine Insurance Co. v. Protection Insurance Company, i8 
Fed. Cas. i6o, i Story, 158. See, also, Hastie v. De Pyster, 3 Gaines, 
191 ; Herckenrath v. Amer. Mutual Insurance Co., 3 Barb. Ch. 63 ; 
II Àm. & Eng. Ency. Law, p. 344; i Arnould on Marine Insurance 
(7th Ed.) § 324. 

Then, since it appears that this was a fire loss, especially protected 
by the policy of reinsurance, and that the Océan Steamship Company 
has been obliged to £ay an amount of loss greater than that reinsured 
by the policy of the .^tna Insurance Company under review, the libel- 
ant is entitled to be fully indemnified to the amount stipulated in that 
policy, and a decree accordingly may be taken. 



THE DORCHESTBR. 

THE THORNHILL. 

(District Court, D. Maryland. July 2, 1902.) 

1. Collision— Evidence— Testimony dp Opposing Crbws. 

In collision cases, courts of admiralty incline to accept the statements 
of a crew as to the movements on their own vessel, rather than the 
statements comlng from the crew of the other vessel. 

2. Same— Stkam Vessbi.s Crossing— Violation of Rules. 

The steamers Dorchester and Thornhill came into collision in Chesa- 
peake Bay on a clear night. The Dorchester was going down the bay 
on a course E. of S. until she rounded a point on the west shore, when 
she would naturally change her course to one W. of S., on which she 
would meet the Thornhill, which was coming up on a course E. of N. 
The ThornhiU's red light had been seen for some time on the Dorchester's 
starboard bcw, but as the latter swung to starboard on passing the 
point she saw the Thornhill's green light, and changed her helm to hard 
astarboard. Shortly after, the Thornhill gave a signal of one blast, and 
ported her helm; but after a little delay the Dorchester gave three 
blasts, and continued under starboard helm. At this time the vessels 
were quite close, and both reversed, but the collision followed. The évi- 
dence from the Thornhill showed that she did not change her course 
until she gave the signal and went to starboard; the Dorchester at that 
time being almost directly ahead, and showing both llghts. Held, under 
the évidence, that the Dorchester had appargntly gone too far in passing 
the point, and crossed the course of the Thornhill, which accounted for 
seeing her green light; that the Dorchester was at fault for viola ting 
article 19 of the international navigation rules, which required her to 
keep out ot the way, having the other vessel on her starboard hand, and 
pilot rule 1, by which it was her duty, on changing from a crossing to a 
meeting course, to keep the course to starboard, and, further, in failing 
to signal on changing her course; that the Thornhill was not in fault, 
her pilot having the right to rely on observance of the rules by the 
other vessel. 

In Admiralty. Libel and cross-libel for collision. 

This is a case of collision in the nighttime, with clear weather, between 
two steamers in the Chesape.ike Bay, at a point about a mile and a half E. 
by S. from Sinith's Point light. Shortly before the collision the Dorchester 

T 1. See Collision, vol. 10, Cent. Dig. § 270. 
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had been proqeedlng down the bay on a course S. by E. % B., and the Thorn- 
hiU comlng tip on a course N. by B. 

ïhe case stated in the Ubel flléd by the owners of the Dorchester Is as fol- 
lows: At 2:45 a. m. May 3, 1902, the red light and bright masthead light of 
a steamshlp were seeu about 2 miles off, 3 points on Dorchester's starboard 
bow, and heïm of Dorchester was put to port and very soon thereafter hard 
aport, when/vessels were nearly 2 miles apart. The Dorchester continued 
hard aport» *hen it was discorered that the red light was shut in, and the 
green light appeared, bearlng sHghtly on Dorchester's starboard bow. Then 
Dorchester's helm was changed from hard aport to hard astarboard, to turn 
her head away from the other steamer. Then a signal of one blast was 
blown by the other steamer, although she was showing green lîght to Dor- 
chester. It would hâve been dangerous to change Dorchester's helm. So in 
reply Dorchester blew three danger signais, Indicating that she could not com- 
ply wlth the signal of one blast, and her engines were reversed fuU speed 
astern. The helm of the Dorchester was continued hard astarboard, and her 
engines full speed astern, while the other steamer opened up her red îight, 
having blown another signal of one whlstle, to whieh the Dorchester replied 
wlth three short ones. In a short time the two vessels came together; the 
stem of the ThornhlU striking the Dorchester on the starboard bow about 20 
feet forward of the forerigging, at the same time careening the Dorchester 
over, and by the force of the blow throwing her off from the other ship. 
Shortly afterwards the port bow of the Thornhill and the starboard bow of 
the Dorchester came in contact, but the force of the blow was comparatlvely 
light. 

The case stated in the an'swer and cross-llbel on behalf of the Thornhill 
is as foUows: May 3. 1902, the Thornhill was proceeding at a moderato speed 
up the Chesapealie Bay, bound to Baltimore from New Caledonia with a cargo 
of ore; duly licensed Chesapeake Bay pilot, properly officered and manued, 
and lights properly burning. Her second offlcer was on the bridge with the 
pilot. Lookout on forecastle head. When Thornhill was 2% miles below 
Smlth's Point light, at about 2:30 a. m., a steamer's white masthead light was 
observed between 1 and 2 points on Thornhlll's port bow, and about 5 or 6 
miles off. A few minutes later a green light was seen bearlng a Utile doser 
on the port bow. The ThornhUl continued her course and speed, and the 
other vessel continued to show her green light, which gradually drew ahead 
of the Thornhill, until suddenly, and wlthout blowing any single blast signal 
of her whlstle, the other vessel opened her red light, and showed both her 
side lights ahead of the Thornhill. The Thornhill's helm was at once put to 
port, and one short blast signal was blown on her whistle. As this signal 
was not answered by the other vessel, the Thornhill's helm was put hard 
aport. Very shortly thereafter the other vessel shut ont her red light, showed 
her green light a.lone agaln on the ThornhlU's port bow, and at the same time 
blew three short blasts on hier vfhlstle. The Thornhill immediately sounded 
a further single blast signal, reversed her engines, and sounded three blasts 
on her whistle. That owing to the wrongful maneuver of the other vessel in 
starboarding her helm, a collision had been rendered inévitable, and the ves- 
sels came togethet shortly afterwards; the blufC of the Dorchester's starboard 
bow striking the stem of the Thornhill wlth great force and doing great dam- 
age. The time of the collision was between 2:50 and 2:55 a. m. 

Daniel H. Hayne and Robert H. Smith, for the Dorchester. 
T. Wallis Blakistone and Convers & Kirlin, for the Thornhill. 

MORRIS, District Judge (after stating the facts). When the 
steamers were 5 miles apart, the Dorchester was about 3 miles above 
Smith's Point light, and the Thornhill about 2 miles below, and in 
rounding the light both steamers would normally make a change of 
course of about a point and a half to westward. Before making the 
change the vessel going down would exhibit her green light to the 
vessel coming up, while the latter would- exhibit her red light to 
the former. The speed of the Dorchester was about 13 miles an 
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hour, and the Thornhill's speed hardly more than half as much; 
at the most, not exceeding 8 miles an hour over the ground. 

So far as I bave been able to judge of the witnesses examined in 
court, nothing appeared to discrédit any of them as intentionally 
testifying falsely. In considering their testimony and the allégations 
of the libels, it is necessary to endeavor to account for the conflict 
between the contention on behalf of the Dorchester that the Thorn- 
hill starboarded her helm and changed her course to westward, so as 
to shut in her red light and exhibit her green, and the testimony 
of those on the Thornhill that she never starboarded her helm at any 
time. This is a proper case for the application of the rule that courts 
of admiralty incline to accept the statements of a crew as to the move- 
ments on their own vessel, rather than the statements coming from 
the crew of the other vessel. I think that ail the witnesses on both 
sides bave more or less exaggerated the distances between the ap- 
proaching vessels, and increased their bearings from each other, but 
otherwise I discover no reason for discrediting them; and I lînd 
that I am obliged to adopt the suggestion of the Thornhill's proctor 
that in making the turn the Dorchester overran and crossed the 
course of the Thornhill, and got to the eastward of that course. 
This would account for the green light of the Thornhill coming 
into view to those on the Dorchester, and her red light fading out ; 
and it would account for both of the lights of the Dorchester coming 
into view to those on the Thornhill, as they testify they did. 

Against the contention that the appearance of the Thornhill's green 
light was owing to her starboarding her helm, there is not only the 
testimony of ail her witnesses who were in a position to know, but 
there is the fact that the Thornhill blew one whistle, heard by the 
Dorchester; indicating that she was porting her helm, and direct- 
ing her course to the starboard. It is very obvious that the distance 
is not correctly given in the libel of the Dorchester, where it is stated 
that her helm was ported, and very soon hard aported, when the 
vessels were two miles apart, and continued hard aport; for a hard 
aport helm would hâve carried the Dorchester ofif eight points in 
going fîve or six times her length, whereas her witnesses say she 
went off only two or three points from her original course. I think 
it is obvious that when the Dorchester's helm was put hard aport 
the vessels were quite close together, and it is a very reasonable ex- 
planation of the facts testified to that she had continued her eastward 
course until she had run across the course of the Thornhill. This 
miscalculation may hâve resulted from the speed of the Dorchester 
being so much greater than that of the Thornhill, and the speed of 
the Thornhill being less than the usual speed of a steamer. The 
Lepanto, i C. C. A'. 503, 50 Fed. 234-236, was a case quite similar 
in its facts, under which a similar mistake was made. In the locality 
in which she was, it would be the usual course of navigation for the 
Dorchester, when she had run out her S. by E. J4 E- course far 
enough to the eastward to clear Smith's Point shoals, to port her 
helm and haul down on a S. by W. course. This, it would appear 
from the testixnony of her navigator, was what she was proceeding 
to do. Having ported her helm with the Thornhill's red light still 
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in view, she would hâve passed the Thornhill port to port. What 
disturbed her navigator was, as I think appears, that he had gone so 
far to the eastward before porting that he brought the Thornhill's 
green light in view, and erroneoasly concluded that the Thornhill 
had starboarded and was about to cross his proposed course; and 
although the Thornhill blew a signal of one whistle, indicating it was 
not her intention to starboard, but to port her helm and to go in the 
opposite direction, the Dorchester had, upon seeing the green light, 
put her helm hard astarboard, and, when she got one whistle, deemed 
it too great a risk to change her helm again, and so continued hard 
astarboard, with the resuit that, although both vessels reversed their 
engines, they coUided. 

I think it apparent that the Dorchester was in fault. At the first 
she had the Thornhill on her starboard side, and was bound to keep 
out of the way, and to do it in such wise as not to embarrass and 
confuse the pilot of the other vessel. What she did, apparently, was, 
when directly ahead of the Thornhill, and quite close, she made two 
changes of course. First she ported, opened up her red light, and 
showed both her lights nearly directly ahead of the Thornhill, leading 
those on the Thornhill to infer that she was changing to starboard 
intending to pass the Thornhill on the port side, as she quite nat- 
urally might hâve been expected to do, and then she suddenly changed 
her helm from hard aport to hard astarboard. Moreover, as the 
vessels were approaching each other so as to involve risk of collision, 
and the Dorchester was changing her course from a crossing to a 
meeting course, it was her duty to hâve signaled. It is very évident 
that if the Dorchester, when she determined to pass the Thornhill 
port to port, had signaled, then ail uncertainty about the maneuvers 
of both vessels would hâve been settled, and there never would hâve 
been any collision. When the Dorchester determined to change the 
situation from crossing to meeting, then pilot rule No. I déclares it 
shall be the duty of each to pass to the port side of the other, and 
of this change of duty the Dorchester should hâve given notice by 
signaling. If the Dorchester's change of course was really made with 
référence to the Thornhill, it is difhcult to understand why she did 
not signal^ except upon the supposition that, from the appearance of 
the Thornhill's Ughts, they took her to be much farther oflf than she 
really was. 

It is more difïicult to détermine whether the Thornhill was also 
in fault. The testimony of those on the Thornhill is substantially 
that the Thornhill kept her N. by E. course until the Dorchester 
opened her red light, and they saw both her side lights right ahead, 
. or nearly so ; that, seeing both lights, the Thornhill ported and 
blew one whistle; that the Dorchester did not" answer at fîrst, but 
she shut in her red and showed only her green again, and blew three 
whistles; that the Thornhill, having got quite a swing under her 
port helm, blew one whistle again, and in a few seconds her engines 
were reversed and she blew three blasts, and the Dorchester blew 
three blasts again. Some considération in judging of the acts of the 
pilot of the Thornhill should be given, I think, to what he naturally 
and Pîasonably expected the Dorchester would do, which was, in fact, 
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the very thing which the navigator of the Dorchester testifies he did 
intend to do. It was to be expected that the Dorchester, when she 
reached a point abreast of Smith's Point Light, would haul down 
from a course E. of S. to a course W. of S., and in doing this she 
would pass the Thornhill on the westward or port sida. Those on the 
Thornhill heard no signal, but they saw the Dorchester, when she had 
drawn nearly directly ahead, open her red light and exhibit both her 
side lights. This was an indication of the expected change of course. 
It was a change intended by the navigator of the Dorchester, and 
was made in pursuance of his intention to pass the Thornhill port to 
port, and because, as he testified, he thought it was his duty to port. 
The pilot of the Thornhill so understood and accepted it, and biew 
one blast to announce his acceptance, consent, and understanding ; 
and in obédience to rule i, and to assist in the maneuver, he put 
his helm to port. Just about this time the Dorchester, without any 
fault on the part of the Thornhill, so far as the proofs disclose, saw 
the Thornhill's green light, and ordered the Dorchester's helm hard 
astarboard. Why it was the navigator of the Dorchester, when. he 
heard the one blast signal from the Thornhill, should hâve kept his 
helm hard astarboard, it is difificult to comprehend. He had just 
been under a hard aport helm, and his ship could not hâve got much 
swing to the eastward. And it is manifest, if the vessels were so 
close that the Dorchester could not change back to the westward, 
it would be still less possible for the Thornhill, which had been ail 
along moving to the eastward. It being the duty of the Dorchester 
W'hen she showed both her lights ahead of the Thornhill to pass to 
the port, and her navigator having so understood her duty, and in- 
tended to perform it, what was the duty of the Thornhill? Clearly, 
it was her duty to proceed upon the assumption that the Dorchester 
would do her duty and obey the rule, until it became reasonably cer- 
tain that she would not do so. The Delaware, i6i U. S. 459-469, 16 
Sup. Ct. 516, 40 L. Ed. 771; The America (C. C.) 37 Fed. 813; 
The Viçtory, 168 U. S. 412-426, 18 Sup. Ct. 149, 42 L. Ed. 519; 
The Thingvalla (D. C.) 42 Fed. 331-333; same case on appeal, i C. 
C. A. 2,7, 48 Fed. 765-768. The pilot of the Thornhill could not 
tell at what moment the Dorchester would obey the rule and return 
to her course to the westward, and he was justified in proceeding 
upon the presumption that she would so long as there was reasonable 
time and space for her to do so, or until she gave a signal indicating 
that she did not intend to. This she did by blowing three blasts, 
and thereupon the pilot of the Thornhill performed his duty by re- 
versing his engines and blowing three blasts in reply. In such a 
situation, the évidence to establish fault on the part of the Thornhill 
should be clear and convincing. The Victory, 168 U. S. 410-423, 
18 Sup. Ct. 149, 42 L. Ed. 519; The North Star (D. C.) 108 Fed. 
444; The Livingstone, 51 C. C. A. 560, 113 Fed. 879-881. 

It is urged that, if the Thornhill had kept her course, there would 
hâve been no collision, and that she is therefore in fault ; but, when 
the Dorchester showed both her lights directly ahead of the Thornhill, 
the only reasonable inference was that she was changing her course 
in order to pass the Thornhill port to port, and the pilot of the Thorn- 
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hill acted upon that situation, which made rule i applicable, and made 
it his duty to port. When he heard the signal of three whistles from 
the Dorchester, he reversed his angines, and responded with three 
whistles. I see nothing in the testimony to show that he did not act 
with reasonable promptness and skill, and the character of the blow 
and of the injury tends to support the testimony that the Thornhill 
had very little headway at the time of the collision. 
I hold that the Dorchester was solely in fault. 



CITY OF DUEHAM v. SOUTHERN RT. CD. 
(Circuit Court, B. D. Nortti Carollna. February 16, 1903.) 

1. EAIIiBOAD KiGHT OP WAT — AbaNDONMENT — EfFECT OF CONVBTANCB. 

If a conveyance by a railroad company of a portion of its right of 

way to another company be regarded as an abandonment of its ease- 

ment, such abandonment can only be taken advantage of by the owner 

. of tlie fee, and cannot avail a city whicli claims tbe land for public 

purposes through a dedication made by a lessee of the railroad company. 

2. Samb— Adverse Possession— Ocodpation by City. 

Possession by a city of land constltuting a part of the right of way 
of a railroad, under a dedication made by a lessee of the road, can glve 
the city no rights as against the lessor after the lease has termlnated, 
nor can it acquire any such rights by adverse possession in any case 
under Gode N. C. § 150, whleh provides that no railroad company shall be 
barret} by limitation of its title or right in any right of way by reason of 
its occupation by another. 

In Equity. ' ' 

J. S. Manning, R. wl Winston, J. Crawford Biggs, and W. H. Day, 
for complainant. 

Fab. H. Busbee, Charles A. Priée, and W. A. Henderson, for de- 
fendant. 

PURNELL, District Judge. Complainant commenced its action 
in the superior court of Durham county on July il, 1899, and filed 
a complaint, which, after formai allégations of corporate existence, 
etc., allèges that it, thé city of Durham, is the o\vner and entitled 
to the possession of a certain strip of land on the north side of the 
North Carolina Railroad, a part of what is designated and known as 
"Peabody Street" in the city of Durham, N. C. The form of the 
pleading is similar to an action of ejectment, but there is no objec- 
tion to thfe form of the pleadings, nor was there any serious discus- 
,sion in the argument as to'such form, whether it is an action in eject- 
ment, or plaintifï claiining possessioti in an action to remove cloud 
upon title pr restrain 'à threatened trespass, etc., but ail were inci- 
dentally discussed ; technical objections being waived, and a disposi- 
tion by ail to piresent the real question at issue. Plaintifif claims to be 
rightfully in possession of the locus in quo, a strip of land on the 
north side of the right of way of the North Carolina Railroad Com- 

lî 1. Abandonment or forfeiture of railroad right of way, see note to Town- 
send V. Railroad Co., 42 C. C. A. 576, 
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nllLf!'°''!- ^f ^^^* "^'^h ^""^ exlending from Roxboro street to 
Cigarette Street now used by another railroad Company as a right of 

and'exlMed '"'' ""^^^^^««^ ^^°™ the plat hereto attfched 
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The Southern Railway Company ânswered, and sets up several dé- 
fenses. By stipulation of counsel records were admitted and used 
as évidence in lieu of dépositions taken in the usual form, which 
cause, being set down for hearing, was argued. From the pleadings 
and records used, eliminating what is not regarded as essential, the 
following chronological statement of facts only is necessary to under- 
stand the contentions, though many others were referred to in the 
argument : 

(i) In 1852 the North Carolina Railroad was chartered by act of 
the Législature, and soon thercafter built. Exactly when the track 
on the land now Peabody street, in the city of Durham, was laid, or 
the right of way thereon acquired, does not appear, but probably 
about 1854. There was no city or town of Durham at that time, 
and the land now the right of way was woods, old field, or a road. 
There were no conveyances, condemnation proceedings, or other évi- 
dence of how this right of way was acquired, but it is stated to hâve 
been under section 29 of the charter (Act 1852), which reads as fol- 
lows : 

"That in the absence of any contract or eontracts with sald company, In 
relation to lands through •which the said road or Its branches may pass, 
signed by the owner thereof or by Ws agent, or any claimant or person in 
possession thereof which may be conflrmed by the owner thereof, it shall 
be presnmed that the land upon which the said road or any of Its branches 
may be constructed, together with a spaee of one hundred feet on each 
side of the center of said road, has been granted to the said company by 
the owner or owners thereof; and the said company shall hâve good right 
and title thereto, and shall hâve, hold and enjoy the same as long as the 
same may be used for the purposes of said road, and no longer, unlesa 
the person or persons owning the said land at the time that part of the sald 
road which may be on the said land was finished, or those claiming under 
him, her or them, shall apply for an assessment of the value of said lands, 
as hereinbefore directed, within two years next after that part of the sald 
road, which may be on said land was finished; and in case the sald owner 
or owners, or those claiming under him, her or them, shall not apply within 
two years next after the said part was finished, he, she or they shall be 
forever barred from recovering said land or having any assessment or com- 
pensation thereof: provided, nothing hereln contained shall affect the rights 
of femes covert or infants until two years after the removal of their re- 
spective disabilities." 

(2) In 1871, the North Carolina Railroad Company leased for a 
term of 30 years ail its property, franchises, etc., to the Richmond 
& Banville Railroad Company, which lease was adjudged by the Su- 
prême Court of the state to be valid. 

(3) In 1889 complainant herein commenced an action in the supe- 
rior court ("Chatham County Case") against the North Carolina 
Railroad Company and the Richmond & Banville Railroad Com- 
pany for a purpose similar to the one at bar, in which suit a judg- 
ment was rendered in favor of the North Carolina Railroad Com- 
pany against the city (the town of) Burham, and in favor of the city 
of Durham against the Richmond & Banville Railroad Company. 
The gist of this judgment was that the Richmond & Banville Railroad 
Company had dedicated the strip of land to the city of Durham and 
the public as a street, and an injunction was entered restraining the 
Richmond & Banville Railroad Company from trespassing thereon 
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with its tracks or otherwise. The jury having found the issues sub- 
mitted in favor of the North Carolina Railroad Company, judgment 
was entered in its favor "that it go without day, and recover its 
costs," etc. This judgment was at fall term of Durham superior 
court, 1891, after the cause had by appeal been to the state Suprême 
Court. Thèse judgments were based upon findings of fact by the 
jury upon issues submitted to them that the town (now the city) of 
Durham did not, in pursuance of the provisions of its charter, con- 
demn for use as a street the strip of land known as "Peabody Street ;" 
that the tovsrn (now city) of Durham and the public had not for 20 
years prior to the beginning of the action (June 17, 1889) had the 
exclusive use and occupancy of said street with the knowledge and 
acquiescence of défendants (the North Carolina and Richmond & 
Danville Railroad Companies); that the Richmond & Danville Rail- 
road Company had, but the North Carolina Railroad Company had 
not, dedicated to the plaintifif, the town (now the city) of Durham, 
and the pubHc the land described in the complaint for the purposes 
of a street; that the Richmond & Danville Railroad Company was, 
after the commencement of the action, unlawfully invading the pos- 
session of the plaintiff, "the town (now city) of Durham." 

(4) Pending this suit the Oxford & Clarksville Railroad Company 
commenced proceedings of condemnation under the provisions of 
the Code against the Richmond & Danville and North Carolina Rail- 
road Companies; and while the injunction of the state court was in 
force restraining the Richmond & Danville Railroad Company from 
trespassing, etc. (pending thèse proceedings), others of like import 
were commenced by another railroad (the Durham & Northern), and 
by action of the municipal ofiiîcers of the city of Durham permis- 
sion was granted for it, the Durham & Northern Railroad Company, 
to lay and construct its tracks on the locus in quo, Peabody street, 
from Roxboro to Cigarette street, which tracks were laid; and to 
obtain a right of way on Peabody street over the right of way of 
thèse roads, one as lessor and the other as lessee. On the 29th of 
March, 1890, the North Carolina Railroad Company, for a consid- 
ération of $S,ooo, executed a deed to the Oxford & Clarksville Rail- 
road Company for the right of way sought to be condemned, and 
the Richmond & Danville Railroad Company, for a considération of 
$5, executed a deed of similar import. 

(s) Afterwards the Oxford & Clarksville Railroad was sold, with 
ail its franchises, etc., under a decree of court, and purchased by 
the Southern Railway Company, which sale was duly confirmed. 

(6) In 1895, the North Carolina Railroad Company leased for a 
term of 99 years ail its property, franchises, etc., to the Southern 
Railway Company, incorporated and organized under the laws of 
Virginia, which had previously acquired the rights, etc., under the 
lease to the Richmond & Danville Railroad Company (1871). This 
lease (1895) in its terms provides that the lease of 1871 shall ter- 
minate at 12 o'clock at midnight on September 11, 1895, but it has 
been held this lease of 1895 was an extension and renewal of the 
lease of 1871. 

The statute law of North Carolina is ample for the purposes of 
121 F.— 57 
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invoking the exercise of émanent domain in the çondemnation of 
land for public streets by municipal authorities. There is net only 
no évidente of such proceedings ever having been taken by the com- 
plainant, but it is admitted in the argument that no &uch proceed- 
ings hâve ever been instituted. It appears by the judgment of the 
State courts (1891) that the city of Dùrham at that time was in pos- 
session of the locus in quo by a dedication made to it and the public 
by the Richmond & Danville Railroadj and under no other claim. 
This was a judgment by a court of compétent jurisdiction, which judg- 
ment is binding not only oh the parties to the suit, but on this court. 
The judgment provided that the city of Durham had no claim or pos- 
session of the locus in quo as against the North Carolina Railroad 
Company. The considération of the case must, therefore, start from 
this point, and, unless the North Carolina Railroad Company has 
donc some, act since this judgment wàs entered, the city has no right 
to possession as against this corporation. 

An examination of section 29 of the charter above cited does not 
justify the narrow construction contended for by counsel. While 
this court is not called upon to construe this section, except as ger- 
mane to a décision of this case, a broader construction would seem 
to be a presumption to vest in the North CaroHna Railroad Com- 
pany not only an easement to terminate when the right of way ceased 
to be used, but a right to use that easement or right of way in- 
definitely. The section provides "it shall be presumed that after 
two years the-space of loo feet on each side of the center of said 
road has been granted to the said company by the owners thereof 
and the said company shall hâve good right and title thereto." But, 
conceding this. was a mère grant, by opération of the statute, of a 
right of way as long as it shall be used by the railroad company as 
prescribed, and "jio longer," no one could avail themselves of a re- 
version except the original owner or owners. It is contended that 
the deed from the North Carolina Railroad Company to the Dur- 
ham & Northern Railroad (4) is an abandonment of this right of 
way by the North Carolina Railroad Company, and this seems to be 
the only évidence of an intention of ah act on the part of this corpora- 
tion since the judgment ofthe state court in 1891 which afïects this 
right of way. This contention présents some interesting questions of 
law for which high authority is cited; among others, the opinion in 
Newton v. Mfg. Ry. Co. (C. C. A.) 115 Fed. 781, but that was a 
suit by the owner of the fee. It was under the laws of Ohio for 
land condemned for park purposes, and it was held that this was a 
hmited easement, and on the abandonment of such easement the 
land reverts to the owner from whom it was granted, or his suc- 
cessor in title ; and the gist of the opinion is thaf on the çondemna- 
tion of the right of way for a railroad comparty across the park it 
was imposing upon the fee an additional easement or burden, for 
which the owner, and not a third party, is entitled to compensation. 
The authorities sustaining this position are ample, but the décision 
is not applicable to the case at bar. If the owhers of the fee or their 
successors in title were making a claim, it would présent an en- 
tirely différent question from that hère involved. Hère the city 
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of Durham is attempting to stand in the shoes of the original own- 
ers or their successors in title, without évidence of a right to do so, 
refusing or neglecting to avail itself of ample provisions of law for 
condemnation proceedings, and attempting to make permanent as 
against the North Carolina Railroad Company by suit what it lield 
by dedication, under the judgment of the state courts, by its lessee 
of the owner of the right of way, against whom the state court held 
it had no right of possession. The court is urged to décide whether 
the lease of 1895 was a new lease or an extension of the lease of 
1871. This is not essential, and can hâve no bearing in the déter- 
mination of the controversy in this suit. The complaint asked for 
an injunction against threatened "trespass" after the termination of 
the lease of 1871, to wit, 1901. Whether this lease — the 30-year 
lease of 1871 — was extended by the lease of 1895, or whether it ter- 
minated on the exécution of that lease, can make no différence. The 
rights acquired by third parties under the Richmond & Banville Rail- 
road lessee would terminate Vk'ith the end of that lease, and that lease 
has certainly now terminated by limitation. The Southern Railway 
Company is in possession of the property of the North Carolina 
Railroad, together with ail its rights and franchises, under the lease 
of 1895, ^^^ t)y "0 other authority. The six years from September 
II, 1895, to September 11, igoi, whether an extension of the old 
lease or a new lease, would not afïect rights acquired by third par- 
ties under the former lease; but for ail purposes the lease of 1871 
is now dead, and the Richmond & Banville Railroad Company elim- 
inated; rights acquired under it terminated, and new rights ac- 
quired. Soj whatever dedication was made by the Richmond & Ban- 
ville Railroad Company terminated with the lease, whether that was 
in 1895 or 1901. The North Carolina Railroad Company at one 
or the other of the dates (and it can make no différence) was revested 
with whatever title or claim or right it had in and to the property 
on the termination of the lease. The claim of the city of Burham 
being, as has been seen, under a dedication by the Richmond & Ban- 
ville Railroad Company, and the injunction issued in the Chatham 
county suit, it was a limited possession, and in no way affected the 
rights of this corporation, the North Carolina Railroad Company. 
No statute of limitations would run during this period, nor would a 
plea of the statute be available. The possession was not adverse, 
but by virtue of the injunction and said limited dedication ; and sec- 
tion 150 of the Code of North Carolina provides: 

"No railroad, plank road, turnpike or canal company, shall be barred of, 
or presumed , to hâve conveyed, any real estate, right of way, easement, 
leasehold, or other interest in the soil which may hâve been condemned, 
or otherwise obtained for its use, as a right of way, dépôt, station bouse 
or place of landing, by any statute of limitation or by occupation of the 
same by any person whatever." 

Biscussing this section, the Suprême Court of North Carolina, 
through its chief justice, has said in Railroad Co. v. McGaskill, 94 
N. C, at page 754: 

"ïhe statute does not require the occupation and direct use of every foot 
of the condemned area for building embankments and the like, but pre- 
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serves the property In the Company so long as the road runs over the land 
and Is operated by the company. A permissive use of It by another, when 
no présent Inconvenfence results to the company, Is not a surrender of rights 
of property, and, Indeed, to expel an occupant under sueh circumstances 
would be a neediess and uncalled for Injury." 

Great stress is laid on the deed from this corporation, the North 
Carolina Raiiroad Company, to the Oxford & Clarksville Railroad 
Company as évidence of an intention of abandonment of the right 
of way. As has been said, if this be true, it is a condition of which 
the owners of the fee alone can take advantagej and, if this be évi- 
dence of an intention of abandonment, it is equally true that the 
grant from the municipal officers of the city of Durham to the Dur- 
ham & Northern Railroad Company to use Peabody street as a right 
of way is also évidence of an intention of abandonment of whatever 
easement for a street the said city might hâve had on this land. In 
short, it is a principle the application of which cuts both ways; and 
the North Carolina Railroad Company, having had a previous right 
of way over the land, would be in a better position to claim abandon- 
ment on the part of the city. Whether this deed be évidence of aban- 
donment or not présents interesting légal questions, which this court 
does not feel called upon to décide. It is neither germane nor essen- 
tial to a détermination of the cause at bar, for, as before said, if it is 
évidence of an intention to abandon, the city of Durham is not in a po- 
sition to take advantage of it, either by being the owner of the 
fee, condemnation proceedings, or in any other way. True, the city 
has expended funds in the improvement of Peabody street, possibly 
before and since the judgment of the state court in 1891 ; but it did 
so with fuir knôwledge of its claim of possession and when the same 
would terminate. 

The form of the action was admittedly defective in this as a court 
of chancery, but, as counsel hâve argued the case on its merits, it 
should be so decided, and is so considered without adverting to mère 
form or technical objections not raised or pressed on the hearing 
or by motion to reform the pleadings. There is no évidence of a 
threatened irréparable Wrong, or the absence of an adéquate légal 
remedy. 

For the reasons hereinbefore stated, and others moving the court, 
it is considered, ordered, adjudged, and decreed that the bill, com- 
plaint as originally filed, and ail proceedings subséquent thereto and 
thereunder be dismissed; that the injunction herein be vacated and 
dissolved; and the city of Durham pay the costs to be taxed by the 
clerk of this court. A final decree will be entered to this efïect, 
and the case is held for the assessment of damages incurred by rea- 
son of the issuance of the injunction herein, and for no other purpose. 
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THE TROT. 

(District Court, W. D. New York. .Tune 25, 1902.) 

1. Seamen — Personal Injuries— Liability of Ship. 

Libelant, a deck hand on a lake steamship, wMle paying out the 
bowllne to make fast to a dock, had his leg caught in a kink of the 
hawser and crushed off by being drawn to the bitts before lie could 
be rescued. He was acquainted wlth the work and with the surround- 
ings, and another man was assigned to the work with him, which 
was shown to be the usual number on vessels having a steam windlass, 
as this one had. The évidence falled to sustain libelant's allégations 
as to insufficiency in the equipment of the vessel, the unsuitableness 
of the place where he was working, or any shortage of hands, and 
no négligence on the part of the owners or master appeared. Eeld, 
that on such facts the ship was not liable for the injury, whether it oc- 
eurred from a risk incident to libelant's employment, and which was 
therefore assumed by him, or through the négligence of a fellow servant. 

a Samb — Injury in Service— Right to Cure at Expensk of Ship. 

A seaman who is injnred while in the service of the ship without 
fault on hls part is entitled to be cured, so far as that is possible, 
at the expense of the ship; and in a suit by him in a court of admiralty 
to recover damages for the injury, in which it is determined that 
the ship is not liable, it is compétent for the court, under a prayer 
for gênerai relief, to award him compensation for the failure of the 
ship to furnish him proper support, médical attendance, nursing, and 
care while his wounds were healing, and for the additlonal suffering he 
endured for laek of such attendance and care. 

In Admiralty. Action by seaman to recover damages for personal 
injury. 

Alfred C. Scheu, Donald Bain, and Charles A. Dolson, for libelant. 
George Clinton and Maurice C. Spratt, for respondent. 

HAZEL, District Judge. This is a libel against the steamship Troy 
to recover damages for injuries sustained by libelant, an ordinary sea- 
man, while in the employ of the libeled vessel on July 13, 1900. The 
vessel was then at Duluth, Minn. This was not the first trip of libel- 
ant on the steamer Troy as deck hand. He shipped in that capacity 
for one trip during the season of 1898. He was well acquainted with 
the manner of handling lines on board of lake propellers. He handled 
the bowlines of the Troy several times on the day preceding the injury, 
and was well acquainted with the surroundings in that part of the ship 
where the bowline was used. At the time of the accident he was in 
the performance of his duties, under the immédiate orders of the mate. 
He was engaged in paying out a coil of rope to moor the vessel to the 
dock. While performing that duty he sufifered a most unfortunate 
accident: he lost his leg in a most shocking manner. Libelant and 
another seaman, named Moxie, who was not produced as a witness by 
either party, had charge of the bowline in the forecastle. Suddenly 
libelant was caught in a bight or kink of the hawser handled by him, 
and by force of the line moving through the chock was violently drawn 
to the bitts. He cried out in alarm. The captain rapidly directed the 
use of an ax, but before assistance availed the swiftly moving line had 
crushed and torn ofï his leg above the knee. It is claimed for libelant 
that he is entitled to damages for the following reasons : First, in- 
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sufficient number of men to navigate the vessel; second, détective 
condition of the rope, known to; the owners ; third, approaching dock 
at too great.rate of speed; fourth, improper and unsafe place to pay 
eut the Une. ' The proofs disclose that the Troy, commanded by 
Capt. Gillies, and a crew of 24 men, left the port of Buffalo for the port 
of Dulutîi on the 7th day of July, 1900. An extra cook and waiter 
were engaged on account of passengers on board. The complément 
of men who were charged with the navigation of the ship consisted of 
the captain, two mates, two wheelsmen, four deck hands, two engi- 
neers, two firemen, t\<'o ôilers, bèsides two cooks and a porter. The 
Troy is a large modem steel vessej of 5,400 tons, 4023^ feet in Idngth, 
45!/^ feet beam, and 28 feet deep. She uses a modem steam windlass, 
and in making fast employs both bow and stern Une. She shifted 
from one dock to another on the first day of her arrivai at Duluth. 
Libelant handled the bowline. On July 13, 1900, at noon, she moved 
from the Union Pacific dock to sUp i, and then to slip 2, near by. 
To make the ; required maneuver she reversed at half speed under 
a proper helm for a distance sufficient to make a turn^ and checked 
down preparatory to nioving slowly under starboard wheel toward the 
dock. She used no excessive speed in approaching the dock. On ac- 
count of the undertow the vessel was carried a short distance from her 
course, and to avoid côlliding with docks and craft moored in slip 
2 it becamé' necessary to cast out a bowline to make her fast. Tlie 
mate stood on the forecastle deck and gave directions through a speak- 
ing tube to the men in the forecastle below as to the manner of paying 
out the line. The prépondérance of the évidence shows the speaking 
tube to hâve been in good condition. It extended from and through 
the forecastle deck down to within a few feet of where libelant was at 
work. Libelant testifies that at the time of the injury he alone handled 
the hawser, as the seaman who was detailed to aid hirn was inex- 
perienced and of no assistance. The rçiain theory upon which libelant 
rests is that the crew employed by the Troy was insufficient, and that 
to perform the work of paying out the line safely three seamen should 
hâve been assigned to that duty, one to pay out the line, another to 
straighten it, and the third to receive, and interpret the directions of 
the ofRcer in, charge. The libelant testifies that the speaking tube 
failed to carry the sOund of the mate's yoice, and it was therefore nec- 
essary that his fellow deck hand should listen for orders at the port- 
hole. This, Ijl^elant claittis, rendered the complément of men assigned 
to this hawser' short-handed; the work being ofiunusual danger and 
hazard on account of the kinks and tangles in the line. The rope was 
uncoiled on thé deck, and had become somewhat stifï and hard. The 
rnate testified that on account of; the vessel shifting as she did from 
dock to dock there was not enough intçrvening time to straighten 
out the line prior to the accident. This appears to be a reasonable ex- 
planation of its uncoiled and tangled condition. The testimony of re- 
spondent establishes that, in vessels fitted with a steam windlass such 
as was used by the Troy, two deck hands are customarily required in 
the exercise of proper care to manipulate the line used to make the 
vessel fast. The libelant states on this point that it always took two 
men to handle the rope, besides a man to pass the orders; sometimes 
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the watchmen gave a helping hand, sometimes others; that the deck 
hand Moxie assigned to help him did not help at ail. He listened with 
head out of the porthole for orders of the mate, who stood on the fore- 
castle deck. Witness Andrews testifies that "two nien could handle 
the line nicely, — two men in addition to a man taking orders at the 
porthole ; three men handle it pretty nicely." Witness Miller, for 
libelant, says in using a fîve or six inch line three men are required to 
handle the forward line on such a ship as the Troy, — one to slacken 
ofï and make turns at the timberhead, another to take out kinks so as 
to keep the line clear, and a third to repeat the directions of the olîîcer 
in charge. The évidence on the part of the respondent, hovvever, 
fairly preponderates, and is to the efïect that two deck hands are suf- 
fîcient to handle the forward lines of the Troy, and that never more 
than that number was assigned for that piirpose. Expert navigators 
testifîed that it is customary for lake vessels having no steam windlass 
to use three deck hands to handle lines, but where a steam winch is 
employed no such necessity apparently exists. Counsel for libelant 
with great zeal and earnestness contend that the crew was insufificient 
to properly navigate the ship, and that the proximate cause of the 
accident was failure to comply with section 4463, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 3045] by which it is provided that "no steamer 
carrying passengers shall départ from any port unless she shall hâve 
in her service a full complément of licensed ofïicers and fuU crew suf- 
fîcient at ail times to manage the vessel, including the proper number 
of watchmen." It appears from the certificate of inspection of the 
local inspectors of steam vessels that the Troy was required to carry 
a crew of 22. The certificate states as follows : She "is required to 
carry a full complément of officers and crew, consisting of i master, 
2 pilots, mates, 2 engineers, 2 watchmen and 22 crew." It is insisted 
that the literal requirement of the certificate is that the Troy should 
carry a crew of 22 in addition to those specifically mentioned. The 
évidence of the local inspecter, however, shows that the certificate of 
inspection issued on August 3, 1899, was erroneous. The true im- 
port of the certificate requires a crew of 22, including the master, 
pilots, engineers, and workmen. The witness Pope testifies that the 
numerals "22" on the certificate as a mistake, and that it should hâve 
been "15." It is further insisted that inasmuch as the certificate of 
the local inspectors required that the ship should carry 37 life pre- 
servers, and, as she was permitted to carry 12 passengers, it is clearly 
established that the ship was short in the number of her crew. This 
contention, however, seems to be fully explained by the local inspector 
Pope, who testified that at the time of the inspection she carried more 
life preservers than was necessary. She carried more than was re- 
quired for the crew and passengers. The provision of the statute is 
complied with when a steam vessel carrying passengers shall be pro- 
vided with life preservers sufficient for passengers and crew. There- 
fore the number of life preservers carried by her can be given no weiglit 
in considering the question of sufficiency of crew. The number in the 
certificate shows the actual number found on inspection, and not the 
minimum required. I think the évidence justifies the finding that the 
crew was in ail respects sufficient to manage the vessel. Assnming 
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the accuracy of libelant's claim in tHat regard, it is not clear that any 
alleged insufEciéncy of crew was thè proximate cause of the accident. 
The rope, thôugh uncoiled and tangled, was not defective in a légal 
sensé. It was stanch and strong, and fully answered the requirement. 

That the libelant, by his acceptance of employment, assumed the 
ordinary risks attendant on the emploj'ment, does not need a citation 
of authorities. No claim is hère made that the owner of the ship failed 
to use reasonable care toward the sélection and rétention of compétent 
men to navigate the Troy. The ship, therefore, must be held free 
from fault if the injury occurred becaùse of the négligence of a fellow 
servant. It is presumed that the owners of the vessel used due dili- 
gence in the employment of its officers and crew. The burden of 
proof of incompetency of officers or crew, therefore, is upon libelant 
to satisfy the court that the owners of the yessel failed in that regard. 
Soderman v. Kemp, 145 N. Y. 427, 40 N. E. 212; Railroad Co. v. 
Daniels, 152 U. S. 684, 14 Sup. Ct. 756, 38 L. Ed. 597; The Lydia 
M. Deering (D. C.) 97 Fed. 971. The proofs as a whole satisfy me 
that the vessel was properly equipped, and, as already stated, suf- 
ficiently manned. The crew was ample to insure that the work nec- 
essary to be donc by libelant could be safely performed. The case is 
a sad one, and any existing equities should be resolved in favor of the 
libelant. It does not appear that the accident could hâve been pre- 
vented except by a more careful performance on his part of the duties 
imposed on the deck hand assigned to assist libelant. It is not entirely 
clear that the accident occurred through any act of a fellow servant. 
Doubtless the omission of Moxie to handle the Une contributed to it. 

It is contended that the failure of the mate to direct the line to be 
untwisted and coiled before using it, or that the failure of the watch- 
man to properly perform his duties, may hâve produced it. If the ac- 
cident may be ascribed to the négligence of either one of thèse men, 
it nevertheless was the négligence of a fellow servant. Under such cir- 
cumstances there was no négligence which could be charged against 
the vessel, and render her owners liable or responsiblé for any injuries 
suflfered. Cregan v. Marston, 126 N. Y. 568, 27 N. E. 952, 22 Am. 
St. Rep. 854 ; The Ida B. Cothell, 10 C. C. A. 634, 62 Fed. 765 ; The 
Egyptian Monarch (D. C.) 36 Fed. 773; The City of Alexandria (D. 
C.) 17 Fed. 390 ; The E. B. Ward, Jr. (C. C.) 20 Fed. 702 ; Carlson v. 
Association (D. C.) 93 Fed. 468 ; The Luckenbach (D. C.) 53 Fed. 
662; Red River Line v. Smith, 39 C. C. A. 620, 99 Fed. 520; Same 
V. Cheatham, 9 C. C. A. 124, 60 Fed. 517. 

The place provided by the vessel in which to perform the work was 
not unsafe or improper for the performance of work of this character. 
The proofs show that it rained on the morning of the day of the 
accident. At noon it cleared, and by the ship's log it appears that at 
about the time when libelant was injured the sun was shining bright. 
This would seem not to require an electric light in the forecastle. 
Steam from the winch was not escaping in such quantities as to ob- 
scure libelant's sight. I conclude that it is not seriously pretended 
that the escape of steam from the windlass in the forecastle contribut- 
ed to the accident. 
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The libelant, therefore, was injured in the service of the ship, 
without fault, as I think, on his part. As before stated, he at- 
tributed the injury to the inexpérience of the deck hand engaged 
with him in a common undertaking, and to the failure of the ship to 
provide a sufifîcient crew, as well as a suitable place wherein to safely 
perform the work. Respondent allèges that libelant was injured 
solely on account of his carelessness and négligence in handling the 
line. It is not clear that he was careless, or that he did any act not 
prompted by faithful and expéditions discharge of duty in obédience 
of orders. Under thèse circumstances, I think that the libelant is 
entitled to be cured at the expense of the ship. Under direction of 
the captain of the Troy, shortly after the accident, he was removed to 
a hospital m Duluth, and there received médical attendance. He re- 
mained there for three and a half weeks, when he was brought by the 
steamship Troy to Buffalo, his place of résidence. He then went to 
the house of a friend. Subsequently he went to the Marine Hospital 
in Bufïalo, and remained there for three or four days, when he re- 
turned to the house of his friend, where he has resided ever since. 
The captain of the Troy testifies that after libelant left the ship at 
Buffalo he paid no further attention to the matter. Libelant incurred 
an expense of $75 for médical attendance at Duluth. No further care 
or attention was given him by the ship or its ofïicers. He has suffered 
excruciatingly, and I think his sufïerings were somewhat aggravated 
by failure to receive adéquate médical attendance and care after his 
return home and during the healing of the wound. Prior to the 
accident he was strong, healthy, and vigorous. In the service of the 
ship he became crippled and helpless. It would seem to be peculiarly 
fîtting for the application hère of the doctrine announced in many cases 
in admiralty, that a seaman who sustains injuries in the service of a 
ship shall be cured at the expense of the ship. This libel was filed to 
recover $10,000 damages by reason of the injuries sustained, and in the 
prayer for relief libelant requests such other and further relief as to 
right and justice may appertain, and as the court may be compétent 
to give. The power is inhérent in the court to give such relief as the 
pecuHar circumstances of the case require. The IJzzie Frank (D. C.) 
31 Fed. 481. It has been frequently held that by the maritime law 
a seaman may be cured at the ship's expense, and is entitled to his 
wages to the end of his voyage, even though the accident was due to 
ordinary négligence of the seaman. Judge Brown, in The City of 
Alexandria, supra, announced the doctrine as applicable to a case 
where the injury was sustained by the négligence of a fellow servant. 
Other well-considered cases hâve followed the principle reafïirmed by 
The City of Alexandria. In Whitney v. Olsen, 47 C. C. A. 331, 108 
Fed. 292, it is held that a seaman who receives an injury while in the 
service of the ship is entitled to médical care, nursing, and attendance, 
and to a cure, so far as a cure is possible, at the expense of the ship. 
This the respondent has failed to do. Its duty to the libelant was not 
ended by placing him in a hospital at Duluth, nor by carrying him to 
his home port. The ship was bound to take charge of and care for 
him until his wounds were healed. In the case of The Atlantic, Abb. 
Adm. 451, Fed. Cas. No. 620, the liability of a ship to its seamen when 
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injured; in the service of the ship îs ably considered by Justice Betts. 
He says: ; 

"The terrb 'cure' was probably employed originally in the sensé of taking 
charge or care of the dlsabled seamen, and not in that of positive healing. 
* * • To cure would involve impossibilities. * * * Thus broken limbs 
or bodlly (Jebili,ty. resulting from services in the ship, are very often the 
sallor's héritage: for' the residue of Lis iife." 

In Brown v. Overton, Fed. Cas. No. 2,024, Justice Sprague says: 
"A seaman disâbled In the service of the ship is to be cured at the ex- 
pansé of the ship. To this Ms right is as perfeet as to food or wages. It 
is incumbènt upon the ihaster to furnish means.of cure, and use ail reason- 
able exertions for that purpose." 

In that case the ship was found blameworthy for failing to put in at 
St. Helena for the care and relief of a seaman who fell from aloft and 
broke both his legs. The. ship was on her way from Calcutta to 
Boston. When the ship arrived at Boston no one paid any attention 
to the disâbled seaman except to send him food from on shore. A 
few days thereafter it was proposed by the master to send him to the 
Marine Hospital, but at his request he was carried to the Massachu- 
setts Hospital. The court held that failure to afford him médical 
attendance was an act of négligence on the part of the captain. A 
compétent surgeon should hâve been called immediately, and suitable 
nursing and lodging should hâve been provided at the expense of the 
ship, either at the Massachusetts Hospital or elsewhere. It is true 
that the facts in the cases just cited are not strictly parallel to those 
presented by the case at bar. It is apparent, hqwever, upon their ex- 
amination, that the principle involved, which enjoins strict care upon 
the vessel to provide care for the seaman until a cure is eftected, is 
clearly enunciated, and that that principle may be aptly applied to the 
présent case. 

No évidence is given on behalf of libelant from which the court 
may infer how soon his wound was healed after his return to Bufïalo, 
nor whether he stiU required medicine and médical attendance ; nei- 
ther has any proof been offered tending to show the amount incurred 
for living expenses during the process of healing. Nevertheless I 
think that in view of the cirçumstances the libelant should be allowed, 
beside $75, expenses incurred for médical attendance at Duluth, the 
sum of $600. to cover his living expenses during the reasonable period 
in which he might recover , as well as to receiye some compensation 
for the suflfering which he undoubtedly has endured by reason of his 
not havingi:such care and attention as the cirçumstances and nature 
of his injury required. The Eva B. Hall (D. C.) 1 14 Fed. 755. 

Let a decree be entered awarding libelant the sum oî $675, with 
costs. 
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■EDWARD THOMPSON CO. v. AMERICAN LAWBOOK CO. 

(Circuit Court, S. D. New York. Febniary 10, 1903.) 

1. Infringbmbnt of Copyright— Récrimination— Matehialitt of Evidence. 

In a suit for infringement of copyright, évidence ttiat complaiuant liad 

Itself approprlated the copyriglited matter of third persons is immaterial. 

8. Same— Légal Enctclop^dias— Appropriation of Lists of Cases— What 

CONSTITUTKS InFRISQBMENT. 

Wliile tlie use of lists of authorities cited In a légal encyclopaedia, as 
a guide to original research, is legitimate, the reprinting in a rirai pub- 
lication of such lists, which hâve been compiled by original labor, is an 
Infringement of copyright; and H is immaterial that the citations repro- 
duced are scattered through text and notes of the piratical publication. 

Motion for a preliminary injunction to restrain the further publica- 
tion and sale of volumes i and 2 of defendant's Cyclopsedia of Law 
and Procédure, or of so much thereof as may be found to be an 
infringement of one or other of two publications copyrighted by the 
complainant, and known as "American and EngHsh Encyclopœdia of 
Law, Second Edition," a rewritten work, of which 19 volumes were 
published when this suit was brought, and "Encyclopsedia of Pleading 
and Practice," 21 volumes of which had been published when this suit 
was begun. 

Walter Large and Frank P. Prichard, for the motion. 
Augustus T. Gurlitz, opposed. 

LACOMBE, Circuit Judge. A large part of defendant's afRdavits 
and exhibits is devoted to supporting the contention that much of 
the matter contained in complainant's copyrighted books has been 
taken from other copyrighted books, principally digests. So far as 
the copyrights of the books thus drawn upon are owned by others 
than défendant, such évidence is immaterial. If the owners do not 
object to such use of their digests, their acquiescence may be taken 
to import a license. As to the digests which belong to the défendant, 
it would seem that the contention now advanced might more prop- 
erly be made in a direct proceeding against complainant's publica- 
tions, where the issue would be squarely presented. The circum- 
stance that no such suit appears to hâve been brought is persuasive 
to the conclusion that infringement by complainant is, to say the 
least, doubtful. Moreover, the présent appHcation does not charge 
any pirating of the text of complainant's books ; and it seems, 
therefore, unnecessary to enter into an examination of that text. 

It frequently happens, when applications are made for preHminary 
injunction, that there is much conflict as to the facts, and it is wiser 
to postpone décision of the questions presented until the conflicting 
statements of affiants can be sifted by cross-examination. In the 
case at bar the situation is différent. Ascertainment of the funda- 
niental facts rests mainly on a comparison of the publications them- 
selves, and a careful examination of the record presented shows 
that there is practically no dispute as to the transactions upon which 
complainant now asks for injunctive relief. In such cases the prin- 



908 121 FEDERAL REPORTEE. 

ciples of law applicable to those transactions may be stated as well 
now as they could be on a final hearing, may be reviewed, and 
probably time and expansé may be saved by an early décision. 

The competing publications are well-known. Éach consists of a 
séries of monographs on variéus subjects, such as "Accord and Satis- 
faction," "Actions," "Admiralty," etc., arranged alphabetically, with 
cross-references. Thèse are written by various subeditors, assisted 
by a clérical force which gathers data for their use in writing the 
articles. The method of preparing such a work is thus described in 
complainant's brief: 

•'There Is flrst gathered from the digests the cases found under a particular 
head in the digests, and thèse are arranged on cards or slips with the digest 
paragraph, name of case, etc. Thèse slips are then given to the editor who 
is to Write an article on that particular subject. This editor sends for the 
original reports of the cases and reads them. In the course of the examina- 
tion of the reports he finds références to Tery many cases cited in the 
opinions which do not appear in the digest paragraphs, either because they 
hâve been overlool^ed, or because they would naturally appear under sonie 
other head in the digests, or because they relate to collatéral matters proper 
to be cited by an editor in his constructive work of writing an article, but 
uot proper to be included in a digest of direct décisions. Very many of the 
cases thus found and examined by the editor-^probably a majority of them — 
will be rejectéd by him as not cases which should be cited in connection with 
his argument. The actual additional cases collected by him, therefore, repre- 
sent only a fraction of the number of cases examined and read. In the end 
he takes such of thèse additional cases as he proposes to use, together with 
such of the digest paragraphs as he thinks appropriate, and makes up his 
list of cases from which he proposes to write his article, and which he iu- 
tends to cite therein or refer to in the footnotes. Thèse cases he reads, and 
then proceeds, with the reports of the cases before him (or the abstracts 
which he bas made therefrom), to Write the article, in which article he In- 
serts, either as citations or as footnotes, the cases he bas thus gathered." 

In preparing the articles in complainant's books, the editors nat- 
urally discovered from their study of the cases to which the digests 
had referred them, other authorities bearing on the subject in hand, 
which were not to be found in the digests under the same heading. 
Of those additional authorities thus obtained by original research, 
many were used in writing the articles, and were enumerated there- 
in, either in text or notes. When defendant's editors began the 
préparation of their articles, they had before them, as their predeces- 
sors had, ail the cases turned up under the appropriate head from 
'ihe digests. In addition thereto, the defendant's clérical force ex- 
amined the authorities cited in each of complainant's articles, and 
drew out from them ail the citations of cases which appeared in 
complainant's article but did not appear in any of the digests. In 
the language of one of defendant's witnesses, thèse "bare citations 
of cases from corresponding articles found in complainant's encyclo- 
pœdias were copied on cards' of like color and size with those con- 
taining the excerpts from the digests," and furnished to the subeditor 
who was to write the article. Such of thèse authorities thus given 
him as he thought appropriate he used in writing his article, and 
repeated complainant's citation of them in text or notes. It is 
quite évident that a considérable amount of time and trouble was 
thus saved to defendant's editors by the use of what the original 
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researches of complainant's editors had made easily available. Com- 
plainant contends that this is an improper use of its original, copy- 
righted material. 

Complainant, as -one feature of its encyclopœdia, selected, classi- 
fied, and arranged the cases defining words and phrases under appro- 
priate headings. Défendant has a like classification, to which, as a 
mère classification, complainant does not object. Apparently, this 
was a feature of its work to which complainant devoted much time, 
trouble, and expense. It caused to be examined, page by page, ail 
the reports of décisions of the American, English, and Canadian 
courts, and had selected therefrom and classified and arranged the 
cases defining words and phrases. In this way it got together a very 
large number of such cases not to be found in the law dictionaries 
or digests under the title of the word defîned. There is nothing in 
the record to show that défendant made a like page by page exam- 
ination of ail the reports for cases defining words and phrases. It 
gathered such cases from the digest and from the cases found in com- 
plainant's publication. It did not copy the text of complainant in giv- 
ing a définition, but took the définition from the case itself. It did, 
however, give a list of ail the cases it found defining words and 
phrases. The complainant's afifidavits assert that, in its own articles 
deaHng with subjects covered by articles in defendant's volumes i 
and 2, there are 724 of such cases, and that 293 of thèse had been 
previously cited only in the complainant's publications. The de- 
fendant's afifidavits concède that 210 of the 724 cited by complainant 
are reproduced by it from complainant's books, and fail to show a ci- 
tation of thèse 210 cases elsewhere. The inference is irrésistible that 
to that extent défendant has appropriated the results of complainant's 
original research, and has published them as part of its own two vol- 
umes. 

From the above statement of facts, it is apparent that défendant 
saved time, trouble, and expense by using the lists of cases under 
each article in complainant's work. Those lists contained many cases 
not to be found in prior published digests. To that extent complain- 
ant had, by original research, blazed the way through the wilder- 
ness of the reports, and marked out where timber for each particu- 
lar article might be found. With complainant's work before him, 
a student, a practicing lawyer, or a writer could more quickly get 
in touch with the body of judicial deliverances on the particular sub- 
ject he had in hand, than he could if he had only the digests and 
other available publications. It does not foUow, though, that, when 
he availed himself of this short eut which complainant had laid out, 
he made any illegitimate use of complainant's work. The encyclo- 
pEedia was designed, prepared, and published, in part, to give just 
such information to persons who might consult it, and one who 
bought it bought with it the right to use it as a ready référence to 
authorities bearing on the subject of his investigations. Had the 
défendant confined itself to such a use of the material which com- 
plainant had gathered by independent search outside of the digests, 
complainant would hâve no just cause of complaint. But défendant 
has gone further. In its own books — themselves designed, prepared. 
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and published, in part, tp give information as to where authorities 
were to be found — it bas reproduced the very lists of cases, notably 
those defining words and phrases, which complainant had got to- 
gether by a laborious page by page examination of the reports, and 
now oflfers its books containing those lists in compétition with com- 
plainant's. This is an illegitimate use of complainant's copyrighted 
books. Suppose that at the end of an article (e. g., the article on 
"Accord and Satisfaction") défendant had added a "list of ail the 
cases defining the phrase 'accord and satisfaction' which are to be 
found in the digests and law dictionaries," and had then added this, 
"The foUowing cases are not included in any digest or dictionary, 
but will be found to contain définitions of this phrase," and had then 
printed a list of the cases which complainant's original search had 
turned up from the reports, and which défendant had taken from 
complainant's books. There can be no doubt, under the authorities, 
that such a supplemental list would be condemned as piratical, and it 
would seem not to change the situation that the cases thus appro- 
priated are scattered as citations through text and footnotes. 

The only volumes attacked are Nos. i and 2. A dift'erent System 
of compilation has apparently since been put in practice. Complain- 
ant may take an injunction against their further publication and sale 
unless there be eliminated from them the material improperly appro- 
priated. The précise form of the order for injunction will be settled 
on notice. When it is signed, its opération will be suspended until 
défendant shall hâve had a reasonable opportunity to review this 
décision on appeal. The case, despite the voluminous record, lies 
really within a narrow compass. The point of law is an mteresting 
one, and is sharply presented, and a final décision upon it may save 
much future labor in the trial pf the cause. 



In re BRBSLAUEE. 
(District Court, N. D. New York. April 6, 1903.) 

BANKHUpTCT— FiLING OF PETITION— EfFECT. 

The flling of a pétition in banliruptcy is a caveat to ail the world, 
and in effect an attachaient and injunction. 

SaMB— yOIDABI^E JUDeMENT — LbTY AND SaLE. 

Under section 67f of the banljruptcy act of 1898, Act July 1, 1898, SO 
Stat. 564 [U.: S. Oomp. St. 1901, p. 3450], which provides that a judgment 
against an insolvent obtained within four months of the flling of a 
pétition in banliruptcy shall be deemed void, except as to bona flde pur- 
chasers. In case he is adjudged a banlirupt, a levy and sale under such 
a judgment are also rendered void by the adjudication. 
Samb — Adverse Claim— Détermination. 

A bankruptcy court has power to détermine whether a claim to money 
obtained from a sale of the bankrupt's property is an adverse claim ex- 
isting at the time the pétition was flled. 

SaME— iSuHRENDEB OP PbOPERTY. 

A bankruptcy court has jurisdiction to compel the surrender to the 
trustée of funds not held under an adverse claim. 
Same— Fonds Dbkivbd from Execution Sale. 

A claim to money received to apply on a judgment obtained within 
four months preceding the flling of a pétition in bankruptcy by the 
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debtor, and derived from a sale of the banknipt's property made after 
the pétition was flled, but before adjudication, the judgment créditer 
and tlie purchaser at the exécution sale both havlng had notice of the 
pendency of the bankruptcy proceedings, is not an adverse claim exlst- 
ing at the time the pétition was flled. 

This is a motion for a rule or order directing and compelling A. 
D. Mather & Co.'s Bank, of Utica, N. Y., to turn over and pay to 
Edward H. Wells, as trustée of the property, etc., of Alphonse Bres- 
lauer, the above-named bankrupt, the sum of $400, being the amount 
realized by the sheriff on the sale of a stock of goods belonging to 
said Breslauer, and which said sherifif paid over, less his fées and 
expenses, to said bank, and which sale and payment took place after 
the institution of proceedings in bankruptcy. 

Grant & Wager, for the motion. 
M. H. Sexton, opposed. 

RAY, District Judge. On or about July l, 1902, A. D. Mather 
& Co.'s Bank, of Ùtica, N. Y., in an action in the Suprême Court 
of said State, obtained and duly entered in the clerk's office of the 
county of Oneida, N. Y., a judgment against Alphonse Breslauer and 
Bertha Breslauer, his mother, for the sum of $1,558.93. On the 
same day an exécution on said judgment was duly issued, and placed 
in the hands of Lincoln E. Brownell, the sheriff of said county. This 
exécution was placed in the hands of a deputy of said sherifï, who 
by virtue thereof immediately levied upon the stock of goods be- 
longing to said Breslauer. On , the 28th day of July, 1902, said 
sheriff received another exécution against said Alphonse Breslauer 
in favor of one Ewald Fleitmann and others, the plaintiffs therein, for 
the sum of $702.81. On the 3ist day of July, 1902, at the request of 
M. H. Sexton, Esq., the attorney for said bank, said sheriff caused 
public notice of a sale of said stock of goods under and by virtue of 
such exécution to be given as required by law, such sale to take 
place on the 7th day of August, 1902, at 10 o'clock in the forenoon, 
on the premises where such goods were at the time of the levy. At 
the request of the plaintiffs in the second exécution, the sale was duly 
adjourned to August iith, at 10 a. m., at the same place. The sheriff 
in his affidavit says that, by his deputy, he attended on the adjourn 
day, and, there being no objection to the sale and no request for a 
further adjournment, the said property was sold to one Myles J. 
Evans for the sum of $400, he being the highest bidder, and that 
being the highest sum bid for the same. On the same day the sheriff, 
after dediicting his fées and the expenses of the levy and sale, paid 
over the balance, $336.87, to said bank, piaintiff in the fîrst judgment 
and exécution. On the 7th day of August, 1902, John H. Grant serv- 
ed on and delivered to said sheriff and to the said bank a notice, of 
which the following is a copy : 

"To A. D. Mather & Co.'s Bank, and to Lincoln B. Brownell, Sheriff of 
Oneida County: 

"Take notice that we are about to pétition Alphonse Breslauer or B. Bres- 
lauer & Son into bankruptcy on the ground of their insolvency, and their 
having committed an act of bankruptcy in permitting A. D. Mather & Co.'s 
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Baïik to obtain Judgment and tous glvlng It a préférence over tlielr other 
credltcira and forbld you applyfng any of sald Breslauer's money or property 
to the payment of sald judgment or debt of A. D. Mather & Oo.'s Bank. 

"Yours, etc., Fleitmann & Ce." 

"Dattd Aug. 6, 1902." 

The sheriflf asserts that he received no other or further notice of 
thèse ]^)roceedings in bankruptcy. November 22, 1902, Bertha Bres- 
lauer, the other défendant in said judgment and exécution, paid the 
balance of said judgment, and A. D. Mather & Co.'s Bank there- 
upon assigned said judgment to her. The money paid over by the 
sherf/ï to the bank was deposited by itself, and a certificate of de- 
posJt issued therefor in the name of the bank. The fund has thus 
béer, kept separate. As early as June, 1902, said bank knew or had 
reanon to beHeve Breslauer was insolvent. Before the sale took 
place, the attorney for the sheriff knew the pétition in bankruptcy 
ht rein had been fîled. There is abundant évidence to show that 
Ihe sale to Evans was collusive and fraudulent as between him and 
dhe bankrupt, and that he knew of the insolvency of Breslauer and 
the pendency of the proceedings and the injunction hereinafter men- 
tioned. On the 8th day of August, 1902, a pétition in involuntary 
bankruptcy was filed against the said Breslauer, and a subpœna is- 
sued, and, on the 9th day of August, John H. Grant, of Utica, N. Y., 
was duly appointed temporary receiver of the property of said Bres- 
lauer, and an order was made by Judge Thomas of this court enjoin- 
ing and restraining the sherifï of Oneida county, N. Y., and ail other 
persons, from selling or in any way transferring the property of 
said Alphonse Breslauer. On the gth day of August, 1902, said Al- 
phonse Breslauer made and filed in this court a voluntary pétition in 
bankruptcy, and August 12, 1902, he was duly adjudged a bankrupt,. 
and thereafter the voluntary and involuntary proceedings were con- 
soKdâted. On or about September 12, 1902, William H. Comstock,. 
the référée to whom such proceedings had been duly referred, and 
who had such matter in charge, made an order setting aside and 
vacating said sherifï's sale, which order has not been reversed, set 
aside, or appealed from. Thereafter, and before the commencement 
of this proceeding, said trustée, Edward H. Wells, who was duly ap- 
pointed trustée of said bankrupt estate on the 27th day of August, 
1902, and who had duly quahfied, demanded of said A. D. Mather 
& Co.'s Bank the proceeds of said sherifï's sale of said property of 
said bankrupt, but said bank refused to pay same over. Thereafter 
this proceeding was instituted. 

It is contended by the bank that this court has no power or juris- 
diction to make an order compelling said bank to surrender and 
pay over said money. It has not been made a party to the pro- 
ceeding by proving any claim. It has none to prove, it insists,. 
having been paid in full in thé manner and from the sources stated. 
The injunction order was not served on the' sherifï prior to the sale 
and payment of the money derived therefrom to the said bank. The 
fîling of the pétitions in bankruptcy were a caveat to ail the world, 
and in efïect an attachment and injunction. Mueller v. Nugent, 184. 
U. S. I, 14, 22 Sup. Ct. 274, 46 L. Ed. 411, held: 
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"The bankruptcy court bas power to compel the surrencler of money or 
other assets of the bànkrupt In his possession, or that of some one for him, 
on pétition and rule to show cause. The filing of a pétition In bankruptcy 
is a caveat to ail the world, and in eflect an attachment and injunction, and, 
on adjudication and qualification of trustée, the bankrupt's property Is placed 
in the custody of the bankruptcy court, and title becoœes vested in the 
trustée. By section 70 of the Bankruptcy Act, 30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451], the trustées, upon their appointment and qualification, are 
vested by opération of law with the title of the bànkrupt, as of the date 
when he was adjudged a bànkrupt, in ail his property, exceptlng that exempt' 
by law from exécution and liability for debts, and including property trans- 
ferred by him In fraud of his creditors." 

Bardes v. Hawarden Bank, 178 U. S. 524, 526, 20 Sup. Ct. 196, 
1000, 44 L. Ed. 960. 

Subdivision f of section 67 of the act of July i, 1898, 30 Stat. 564 
[U. S. Comp. St. 1901, p. 3450], provides as follows: 

"That ail levies, judgments, attachments, or other liens, obtained through 
légal proceedings against a person who is insolvent, at any time within four 
months prier to the flllng of a pétition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a bànkrupt, and the property 
affected by the levy, judgment, attachment, or other lien shall be deemed 
whoUy discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bànkrupt, unless the court shall, on due notice, 
order that the right under such levy, judgment, attachment, or other lien 
shall be preserved for the benefit of the estate; and thereupon the same may 
pass to and shall be preserved by the trustée for the benefit of the estate as 
aforesaid. And the court may order such conveyance as shall be necessary 
to carry the purposes of this section into efCect: provided, that nothing herein 
contained shall hâve the effect to destroy or impair the title obtained by 
such levy, Judgment, attachment, or other lien, of a bona flde purchaser for 
value who shall hâve acquired the same without notice or reasonable cause 
for inquiry." 

It is évident that, on the adjudication in bankruptcy being made, 
the judgment of the A. D. Mather & Co.'s Bank became null and 
void, as did the levy and sale thereunder, and the property itself or 
its proceeds may be foUowed and reclaimed by the trustée, in whom 
the title thereto vested on the I2th day of August, 1902. The bank 
knew Breslauer was insolvent, and knew bankruptcy proceedings 
were about to be instituted, as did the sherifï. The purchaser at the 
sale, Evans, was not a bona fîde purchaser for value, or one who 
acquired the property without notice or reasonable cause for inquiry. 
He had both actual notice and reasonable cause for inquiry, as the 
évidence shows. The same is true of the bank. The title to this 
money passed to the trustée on his appointment and qualification as 
of the day of adjudication. The only question is, has this court power 
and jurisdiction summarily in this proceeding to compel the bank 
to pay overthe money received to apply on its judgment obtained 
within the four months preceding the filing of the pétition, and de- 
rived from a sale of the bankrupt's property made after the pétition 
was filed and subpœna issued, but before adjudication? That a sub- 
séquent adjudication in bankruptcy annuls ail exécution liens obtained 
within four months of filing the pétition is plain. In re Kenney (D. 
C.) 97 Fed. 557; In re Reichman (D. C.) 91 Fed. 624; In re Fellerath 
(D. C.) 95 Fed. 121; In re Rome Planing Mill (D. C.) 96 Fed. 812; 
121 F.— 58 
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In re Vàughàn, Id. 560; In re Higgiris (D. C.) 97 Fed. 775; In re 
Burrus, îd.,926. 

■ The only question is, did the bank hold this property or money un- 
der an àseertion of adverse title existing at the time the pétition was 
filed. Or, more nearly in the language of the Suprême Court of the 
United States, does the bahk now assert an adverse claim of title 
or ownership existing at the time the pétition was filed? This court 
lias power to ascertain and détermine whether in this case the claim 
asserted by the bank is an adverse claim existing at the time the 
pétition was fîled. Louisville Trust Co. V. Comingor, 184 U. S. 25, 
22 Sup. Ct. 296, 46 L. Ed. 416; Mueller v. Nugent, 184 U. S. i, 22 
Sup. Ct. 269, 46 L. Ed. 405. At that time the bank had only a Hen 
on the property by virtue of the levy under the exécution issued on 
its judgment, and which judgment and lien would become void, as 
the bank knew, in case a pétition in bankruptcy was filed and the de- 
fendant in the judgment and exécution was adjudicated a bankrupt. 
Subdivision f, § 67, Act July i, 1898, 30 Stat. 564 [U. S. Comp. St. 
1901, p. 3449]. If not held, under such an adverse claim, this court has 
jurisdiction to make the prder and compel payment over. Louisville 
Trust Co. v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L,. Ed. 
413; Mueller v. Nugent, 184 U. S. i, 22 Sup. Ct. 269, 46 L. Ed. 
405. It seems too plain for argument that the bank had no such 
claim at that time. The bank is not a bona: fide purch'aser for value 
who acquired this money without notice or reasonable cause for 
inquiry. In truth, there is no prêteuse, except in mère words, that 
the bank held this money or the property from which it was derived 
under an adverse claim at the time the pétition was filed. Adverse 
clâim, to defeat thèse proceedings, must be a holding of the property, 
at the time the pétition is ;fîled, under a bona fîde daim of ownership, 
not a mère, lien that falls the moment the debtor is adjudged a bank- 
rupt. The imaterial facts are undisputed,. and the case of Bryan v. 
Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814, would 
seem to dispose of the question involved. In that case the bankrupt, 
nine days before the filing of thé pétition against him, made a gên- 
erai assignment for the benefit of his creditors. After the filing of 
the pétition, the assignée sold the property to one Bernheimer. This 
was- before the adjudication in bankruptcy. Bernheimer, so far as 
appears, acted in good iaith and paid fuU value. But he had knowl- 
edge of the pendency of the bankruptcy proceedings. He took no 
title as against the trustée. 

That the trustée may recover this money is plain. Levor v. Seiter, 
8 Am. Bankr. R. 459, 462, 74 N. Y. Supp. 499. Indeed, if a judg- 
ment creditor, having knowledge of the insolvency of the judgment 
debtor, and that bankruptcy proceedings are about to be instituted, 
and which are commenced before a sale, can seU the property levied 
on after pétition filed and keep the proceeds, the law is pro tanto 
ileféated. Nb plenary action is necessary or proper. 

The motion must be granted as to the money paid to the bank, 
So ordefed. 
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LUNDQTJIOT et al. v. GRAND TRUNK WESTERN RY. CO. et al. 

(Circuit Court, N. D. Illinois, N. D. July 18, 1901.) 

No. 25,904. 

1. Cabriers— Discrimination in Rates— Interstate Commerce Act. 

A railroad Company Is not required by the Interstate commerce act 
to give tlie same car-load rates on interstate sliipments to forwarding 
agents wtio solicit property for shipment from différent owuers, eacli 
having less than a car load, and combine it into car-load lots, tliat it 
makes on car-load shipments by a single owner; the charges in such 
case not being for "a like and contemporaneous service in the trans- 
portation oî a like kind of traffic under snbstantially similar circum- 
stances and conditions," so as to render the différence in the rates niada 
an unlawful discrimination, under section 2 of the act (24 Stat, 379 [U. 
S. Comp. St. 1001, p. 3155]). 

In Equity. On motion for preliminary injunction. 

Christopher M. Mitchell and Thomas A. Moran, for complainants. 

Shope, Mathis, Zane & Weber, for défendants Grand Trunk West- 
ern Ry. Co., Great Eastern Line, and William N. Ross. 

George W. Wall, for défendants Delaware & L. & W. Ry. Co. and 
W. N. Ross. 

KOHLSAAT, District Judge. This matter comes on for hearing 
upon complainants' motion for a preliminary injunction upon bill and 
afiidavits. Complainants are known as forwarding agents or intercept- 
ing carriers. They solicit the shipment of less than car-load lots of 
merchandise between Chicago and New York, combine thèse shipments 
into car loads, and bave for the profits of their business the différence 
between the car-load and less than car-load rates of défendant railroad 
companies between those points. The bill sets forth the rule adopted 
by défendants with référence to the handling of mixed car loads of 
freight, designated as rule lo, and the note thereto, which reads as 
follows : 

"Note: The foregoîng rule will apply only on freight from one shipper or 
owner, and will not cover L. O. L. shipments of property from two or more 
shippers combined into car loads by forwarding agents' claimlng to act as 
shippers. The term 'forwarding agents' shall be construed to mean agents 
of the carriers, and also agents of the actual shippers of the property, or any 
party interested in the combination of D. 0. L. shipments of article.si from 
soveral shippers Into car loads at points of origin." 

The bill allèges that défendants hâve proceeded to enforce the above 
provision of the note to rule lo against complainants, that the said 
action of défendants amounts to an illégal discrimination against com- 
plainants in favor of car-load shipments by the owner of ail the goods 
contained in said car load, that such unlawful discrimination will work 
an irréparable injury to complainants' business unless an immédiate 
injunction be issued, and that said discrimination is illégal, because in 
contravention of the interstate commerce act. 

Under the com.raon law, the discrimination alleged herein was per- 
mitted to common carriers, inasmuch as the latter were not under any 
obligation to treat ail shippers alike. The carrier was only required to 
make reasonable carrying charges to ail. That, thon, is the présent 
law, except in so far as it mav hâve been modified by the interstate 
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commerce act, 24 Stat. 379 JU. S. Comp. St. 1901, p. 3i54]- The 
provisions of said act bearing upon the question at issue herein are as 

follows : 

"AU charges made for any service rendered or to be rendered in the 
transportation of passengers or property as aforesaid, or in connection there- 
wlth, or for the receiving, delivering, storage, or handling of such property, 
shall be reasonabie and just; and every unjust and unreasonable charge 
for such service is prohibited and declared to be uniawful. 

"Sec. 2. That If any common carrier subject to the provisions of this act 
shall airectly or Indirectly, by any spécial rate, rebate, drawbacli or other 
devlce, charge, demand, eollect or receive from any person or persons a 
greater or less compensation for any service rendered, or to be rendered, in 
the transportation of passengers or property, subject to the provisions of this 
act, than it charges, demands, collects or receives from any other person 
or persons for doing for him or them a like and contemporaneous service 
in the transportation of a lilîe Ijind of trafic under substantialiy similar 
circumstances and conditions, such common carrier shall be deemed guilty 
of unjust discrimination, which is hereby prohibited and deelared to be 
uniawful." 24 Stat. 379 [U. S. Comp. St. 1901, p. 3155.] 

"Sec. 3. That it shall be uniawful for any common carrier subject to the 
provisions of this actto make or give any undue or unreasonable préférence 
or advantage to any particular person, company, firm, corporation, or local- 
ity, or any particular description of trafflc, in any respect whatsoever, or to 
subject any particular person, company, flrm, corporation, or locality, or 
any particular description of trafRc, to any undue or unreasonable préjudice 
or disadvantage in any respect whatsoever." 24 Stat. 380 [U. S. Comp. St. 
1901, p. 3155.] 

The provision of the act which bears directiy upon the particular 
case now before me is fairly comprehended within the clause of section 
2 which prohibits discrimination in charges for doing "a like and con- 
temporaneous service in the transportation of a like kind of trafHc 
under substantally similar circumstances and conditions." Hâve de- 
fendants so discriminated against complainants ? Is the service de- 
manded by complainants a like and contemporaneous Service in the 
transportation of a Hke kind of traffic under substantialiy similar cir- 
cumstances and conditions to those presented by the case of a single 
owner of freight offered for car-load shipraent ? The margin between 
the freight charged on a car-load shipment and that charged upon the 
same goods shippêd in less than car-load lots is so considérable that 
the forwarding agent is enabled to offer to shippers controlling induce- 
ments to permit their goods to be shipped through the agency of such 
forwarding agents, and at the same time leave the latter a substantial 
balance as profits. Thus the railroad company is made to transport 
freight which would in ordinary course come to it at the less than car- 
load rates for a rate appreciably less than that paid by the actual own- 
ers to the forwarding agent, and the différence is absorbed by the latter. 
This condition of affairs, défendants claim, is unjust to them, and urge, 
among others, the following reasons : (i) That they are thereby 
placed in a position where they are liable to be imposed upon as to 
classification and rates; (2) that they are deprived of their less than 
car-load business to such an extent that it will eventually be entirely 
eliminated ; (3) that they are thus compelled to enable the forwarding 
agent or intercepting carrier to do Avhat they are by the interstate 
commerce act expressly forbidden to do (i. e., discriminate between 
shippers) ; (4) that they are exposed to the expense and annoyance of 
a multiplicity of suits by the various bénéficiai owners, without the 
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additional compensation provided for in their less than car-load rates. 

I do not think the first point well taken. There can be no more 
difficulty in avoiding imposition where the shipper is a forwarding 
agent transporting in his name the goods of numerous owners, than 
where the shipper is the actnal owner of the goods. As business is 
now conducted, a single owner may handle almost every variety of 
freight. 

Tlie second objection is entitled to considération if the less than car- 
load rates as constituted are just and reasonable. There is nothing 
in this record establishing the contrary. For the purposes of this 
hearing, their reasonableness must be assumed. It would be a novel 
proposition to hold that défendants are required to furnish facilities 
for undermining their own business. It may well be that, if railroads 
were to handle nothing but car-load lots, they would fînd it necessary 
to materially change their rates. There is in this objection a strong 
appeal to one's sensé of justice, but I do not deem it necessary to dis- 
pose of the case upon this ground. 

The third objection is also entitled to considération. The différence 
between the car-load and less than car-load rates placed at the disposai 
of the forwarding agentmay easily be so manipulated by him as to 
defeat the spirit of the Interstate commerce act. He is not subject to 
the provisions of that a"t. Manifestly, he may évade the very pro- 
visions of the act which lie is claiming the défendants are defeating 
in this case. He can offer différent rates to différent shippers, with 
no other Hmit than business necessity. Not only this, but he can- give 
his principals lower rates than those given by défendants to their less 
than car-load shippers. The logical outcome of such a condition would 
be, according to the inexorable rules of commerce, that défendants 
would be obliged either to do an injustice to their shippers of less than 
car-load lots, or reduce ail their rates to a car-load basis. It seems to 
me that the two last-named objections go far toward the démonstra- 
tion of the equity of défendants' position. 

Coming now to the fourth objeftion, the plain proposition is this : Is 
the service demanded by complainants, ail the circumstances and condi- 
tions considercd, a like and contemporaneous service in the transporta- 
tion of a like kind of traflSc under similar circumstances and conditions 
to those offered by défendants to an owner of goods, as distinguished 
from a forwarding agent representing several owners? It must be 
admitted that the carrier is, in the case of numerous bénéficiai owners, 
subjected to an additional liability, which it is entitled to provide 
against by an increased rate. There is some uncertainty as to whether 
or not the carrier could, in cases like the one before the court, be held 
liable to the bénéficiai owner upon the contract of the forwarding 
agent, but there is no doubt but that it can be pursued in tort. It is, of 
course, impossible to détermine the actual extent of the liabiHty thus 
assumed ; but it is appréciable, and quite sufficient, in my judgment, 
, when taken with the foregoing, to differentiate it from the car-load 
service furnished to owners, as distinguished from forwarding agents 
representing différent owners, and therefore the case at bar does not 
come within the terms of the Interstate commerce act relied upon by 
complainants. In England this increased liabiHty has been ignored 
in suits brought under the railway causes act. That act is much more 
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explicit in its terms than the interstate commerce act. The peculiar 
language of the former is that "ail tolls shall be charged equal to ail 
persons and after the sanie rate." But even were this not the case, 
it is not probable that our courts would feel bound to follow the 
English décisions. The conditions surrounding the opération and 
managements of railroads covering such a small territory as that of 
England are so différent from those existing in this country, and the 
demands upon the carrier service are so divergent, that EngHsh dé- 
cisions should not be allowed to control. The trend of the American 
décisions and the officiai utterances of the Interstate Commerce Com- 
mission ail recognize the principle that the particular facts of each case 
must hâve great weight in the application of the provisions o£ the 
interstate commerce act. 

Upon this viev^f of the case, the complainants are compelled to justify 
their bill under the law as it stood before the passage of the interstate 
commerce act. This, as before stated, cannot be donc, in view of the 
fédéral décisions — notably that in the Express Cases, 117 U. S. i, 
6 Sup. Ct. 542, 628, 29 L. Ed. 791. 

This is a pioneer case upon the issue raised by complainants, and 
little aid can be obtained from authoritative sources ; but, upon the 
whole case, considering ail the conditions, I am clearly of the opinion 
that complainants' contention cannot be sustained, and that a pre- 
liminary injunction herein should be denied. In view of this con- 
clusion, it becomes unnecessary to pass upon the other questions 
raised. 



THE J. C. AMES. 
(District Court, B. D. WIsconsin. Slarch 26, 1903.) 

1. CoLi-isiON— Stkambu and Saiwnq Vbssel— Failurb to Maintain Lookotjt. 

As a steamer, with a tow, was approaching the east draw of a bridge 
from the north, In tlie nighttime, sbe saw both lights of the sehooner 
Wyman headlng for the same draw from the south, each vèssel being 
about half a mile distant from the "bridge. The steamer gave a signal 
of one blast, and headed for the west draw, but on comlng nearer saw 
the lights of another steamer, which was approaching from the south, 
headed for that draw. Supposlng It to be the Wyman, and that she 
had ehanged her course, the steamer gave a two-blast signal, and 
changea her course for the east draw, where she came in collision with 
the Wyman. No lookout was stationed on the steamer, but that duty 
rested on the officer servlng as navlgator. Eeltl, in the absence of évi- 
dence showing contributory fault on the part of the Wyman, that the 
steamer was in fault for the coUision, the facts being Insufficieut to 
exonerate her on the ground of Inévitable accident. 

2. Same— Contributory Fadlt— Paii.urh of Schooneh to Show Torcfi. 

The failure of a sehooner navigating on the Great Lakes to show a 
torch to a steamer approaching in the nighttime, as required by rule 
12 of the navigation rules (28 Stat. C45 [U. S. Comp. St. 1901, p. 2889]), 
is not a fault contributing to a collision with the steamer, where she was 
seen by the steamer and signaled when a mile distant, and thereafter 
kept her course, and the omission did not in any way tend to mislead 
or confuse the steamer. 

In Admiralty. On hbel filed by the owners of the sehooner Charles 
E. Wyman for damages by collision. 

T 2. Signais of meeting vessels, see note to The New York, 80 C. O. A. 630. 
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The collision occurred in the east araw of the rallroad bridge which spans 
Sturgeon Bay at the clty of Sturgeon Bay, about 1:30 a. m., on a elear night, 
wjth ail lights displayed. The Wyman was a three-mast schooner, and ap- 
proached the bridge from the south, with the wind fair on her port quarter, 
and ail salis set, except square sail and lower topsail. The steamer, 176 
feet in length, had in tow a car ferry, 309 feet long and 44 feet beam, carry- 
ing 26 loaded cars, and approached from the north. When about one half 
mile from the bridge the master of the steamer says: "I saw his [the 
schooner's] red and green lights both looking right at me," and "coming 
through the east draw." The steamer blew a passing signal of one blast, 
indicating that the steamer would go to starboard and take the west draw, 
and so proceeded at moderate speed after clearing some shoals on her star- 
board hand. On opening up the west draw the steamer was confronted by 
both side lights of a schooner making for that draw, and the master sup- 
posed that the Wyman had thus changed her course. In that belief he gave 
a two-blast signal, Indicating that the steamer would clear the way and take 
the east draw instead. This was attempted, resulting in tearing away the 
steamer's tow port and in collision with the schooner Wyman in the east 
draw. The testimony is not ail concurrent as to the actual course of the 
Wyman in approaching the east draw, but it is manifest from the testimony 
as a whole that the light sighted from the steamer in the west draw was 
that of another schooner, the Jennie Weaver, which was closely following the 
Wyman on her port quarter. The Weaver proceeded so that the west draw 
was opened up and the lights of the steamer were sighted; then came about 
and dropped anchor in the bay, to avoid collision. 

C. E. Kremer, for claimant. 
M. C. Krause, for libelants. 

SEAMAN, District Judge (after stating the facts). This libel is 
exceptional in collision cases for the absence of conflict in the testi- 
mony upon the substantial facts. No dispute arises that the course 
of the schooner was well directed for the east draw when observed 
from the steamer, nor that the steamer's course was duly taken there- 
upon for the west draw ; and the testimony of the master of the steam- 
er is notably clear and convincing that the steamer and tow were prop- 
erly navigated through a difïicult passage in that view. When minor 
différences in the testimony are explained, I am satisfîed that the only 
issue involved is one of law — whether liability must be presumed from 
the facts thus established. 

The approach of the schooner and her course were observed from 
the steamer in ample time to govern the course of the latter. Both 
masters and the raen on steamer and ferry concur in placing the red 
and green lights of the schooner pointing for the east draw, and in 
their sight until closed out by the m.ove of the steamer to starboard 
and by the bridge. While the two bridge tenders unité in the view 
that the schooner Wyman was heading for the west draw when close 
to the bridge, and suddenly came over to starboard into the east draw 
—and thus into collision when the steamer was driven to change her 
course from the west to the east draw — the testimony on the vi^hole is 
convincing that they were mistaken, confusing the lights of the 
schooner Weaver with those of the Wyman. On'behalf of the steam- 
er fault is charged against the schooner (i) that she failed to show a 
torch; (2) failed to answer the steamer's passing signal of one blast; 
and {3) failed to keep her courSe after sighting the steamer. Thèse 



920 121 FEDERAL REPORTER. 

contentions, however, are without force, respectîvely, for the following- 
reasons: 

1. While it is true that no torch was shown, it is manifest that a 
torch could hâve served no useful purpose, and its absence in no 
sensé contributed to the collision, as the approach and course of the 
schooner were bbth observed and recognized on the part of the 
steamer. ! 

2. Response by a schooner to the passing signal of a steamer is 
not mentioned in the navigation rules, and the effort to prove a gen^ 
eral custom to that effect in the waters of Sturgeon Bay and Canal 
was unsuccessful. Whether such requirement may not justly be im- 
plied is immaterial to the présent controversy, because the master 
and men of the schooner testify that the passing signal was so an- 
swered by the schooner's patent foghorn, and their direct and crédi- 
ble testimony cannot be set aside by that on the part of the steamer 
that no response was heard. 

3. The third contention rests upon the testimony on the part of the 
schooner that on coming around the bend, over half a mile south of 
the bridge, the masthead light of the steamer was observed approach- 
ing the open draw from the north, and, hearing what was supposed to 
be a two-blast passing signal from the steamer, the schooner was 
hauled up about half a point for the west draw. It appears, however, 
from the testimony on the part of the steamer, that no such signal 
was given therefrom; also that no such maneuver of the schooner 
for the west draw was observed. On the contrary, when fîrst sighted 
from the steamer the red and green lights of the schooner were dis- 
tinctly presented through the east draw. Thereupon the one-blast 
signal was givén by the steamer, indicating that she would take the 
west draw, and the testimony concurs in showing that this was under- 
stood and obeyed by the schooner, then half a mile south of the 
bridge, and that her course was well pointed for the east draw. If 
her course was thus changed in, response to the signal, which plainly 
indicated the starboard course of the steamer, it was not a fault, within 
the meaning of the rule ; and surely such compliance is not open to 
complaint on behalf of the steamer. 

I am of opinion that the navigation of the schooner Wyman was 
without fault, unless failure to show a torch violated rule 12 of the 
act of 1895 (28 Stat. 645, 3 U. S. Comp. St. 1901, p. 2889). Whether 
the rule intends and applies to the case in question is not material to 
this inquiry, as it is undisputed that the omission neither confused nor 
tended to confuse the course of the steamer ; that its use would hâve 
furnished no aid, and its absence in no wise contributed to the collision. 
The Robert HoUand and Parana (D. C.) 59 Fed. 200, 202, and cases 
cited. The course of the schooner for the east draw was unmistakably 
recognized by the steamer when jeach was a half mile from the bridge, 
and the proof is convincing that the schooner kept that course con- 
sistently, and that the collision ip that draw was wholly due to thé 
mistake on the part of the steamer in reversing out of the west 
draw on the supposition that the schooner had changed her course 
thereto — a mistake which cannot relieve from responsibility to the 
libelants, however excusable from the momentary view point of the 
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navigator of the steamer. The schooner Wyman was on her course 
through the east draw, entirely within her rights. The burden rested 
on the steamer to keep ofï that course, and as held in The Nacoochee, 
137 U. S. 330, 338, II Sup. Ct. 122, 34 L. Ed. 687, the steamer "must 
be held wholly responsible, unless she shows a fault on the part of the 
schooner which contributed to the colHsion, or that it was due to 
unavoidable accident." In other words, as stated by Judge Brown in 
The City of Truro (D. C.) 35 Fed. 317, 318: "When, upon the whole 
case, there is no décisive évidence of fault on the part of a sailing ves- 
sel, the steamer must answer for the collision, where no circumstances 
appear to show that the accident was inévitable." While the course 
of the schooner Weaver, following up the Wyman, with her lights 
confronting the steamer on the approach to the west draw, is quite 
inexplicable, it is equally inexpUcable that her lights should not hâve 
been discovered at some stage by a lookout properly stationed on the 
steamer. The framework of the bridge, and the position of the 
Wyman, may hâve obstructed the view to some extent, but it is not 
apparent that a constant lookout would not hâve found her lights in 
time to avoid the danger. No lookout was provided or stationed on 
the steamer, but that duty rested upon the ofïicer serving as navigator 
— in this instance, the master. The doctrine is well settled that the 
lookout required by the rules must be not only compétent, but charged 
with no other duty while so serving, and that the ofilicer navigating 
the steamer cannot at the same time serve as lookout. The Ottawa, 
3 Wall. 268, 272, 273, 18 L. Ed. 165 ; 6 Rose's Notes U. S. Rep. 49B ; 
The Hypodame, 6 Wall, 216, 224, 18 L. Ed. 794. See, also, The 
Propeller Genesee Chief, 12 How. 443, 463, 13 L. Ed. 1058; The Colo- 
rado, 91 U. S. 692, 699, 23 L. Ed. 379. This master was well sta- 
tioned on the bridge of his steamer, but was necessarily attending to 
the navigation of steamer and ferry by the slioals and to the west 
draw — much more difficult than the east draw, which was their cus- 
tomary passage. The fact that no fault appears in his navigation, 
aside from the want of a lookout, and that his course in reversing 
seemed the only one open when confronted by the lights of the 
Weaver, does not establish a case of inévitable accident, and the pre- 
sumption which then arises against the steamer and in favor of the 
injured schooner is not rebutted. 

The libel must be sustained, therefore, and decree will be entered 
accordingly, with référence to ascertain the damages. 



In re PATTERSON. 

(District Court, N. D. New Yorli. April 14, 1903.) 

1. BANKRUPTcy — Discharge— Objections. 

Under Banlir. Act, § 14b (Act July 1, 1898, 30 Stat. 550, c. 541 [TJ. S. 
Comp. St. 1901, p. 3427]), providing that a bankrupt shall not be entl- 
tled to his discharge if he has committed an offense punlshable by im- 
prisonment as proTided by sueh act, and section 29b, 30 Stat. 554 [U. S. 
Comp. St. 1901, p. 3433], declaring that a person shall be punished by 
imprisonment on conviction of having "Iinowingly and fraudulently" 
made a false oath in relation to any procoeding in baniiruptcy, a speci- 
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flcatlop In opposition to a banlsrupt's discharge for mailing a false oath 
in the bankmptcy proceedings, whlch failed to allège that such oath 
was "knowingly and fraudulently made," was demurrable; 

2. Same— Frauddlent Disposition or Concbai-mbnt of Phopertt. 

Under Bankr. Act, § 14b (Act July 1, 1898, 30 Stat. 550, e. 541 [U. S. 
Comp. St. 1901, p. 3427]), provlding that a bankrupt's discharge shall be 
denled If hè Is guilty oï an offense punishable by Imprisonment as pro- 
vlded thereln, or wlth fraudaient intent conceals his true flnanclal con- 
dition, etc., and section 29b, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433], 
providlng that a person shall Ije punished by Imprisonment on convic- 
tion of having "knowingly or fraudulently" concealed, while a banlirupt, 
or aftîer discharge, any qf liis property, an objection to a banlîrupt's 
diseharge alleging that beibre the pétition was filed the bankrupt fraud- 
ulently dlsposed of a part of his property, and In his pétition concealed 
the f act, and that he had converted the proceeds of such disposition to 
his own t^se, was demurrable for failure to allège that he "knowingly 
and fraudulently" concealed property so conveyed while a bankrupt, 
which would hâve belonged to his esta te In bankruptcy, and that such 
property was not thereafter surrendered. 

8. Same— Failueb to Kbep Books. 

Under Bankr. Act, § 14b (Act July 1, 1898, 30 Stat. 550, c. 541 [U. S. 
Comp. St. 1901, p. 3427]), providing that a bankrupt's discharge shall 
be denied on proof of his failure to keep books of account or records 
from whlch his true condition might be ascertained, a spécification in 
objections to & discliarge, alleging that with a fraudulent intent to con- 
ceal the bankrupt's financial condition, and in contemplation of bank- 
ruptcy, he failed to keep any books of account or record from wliieh 
his true condition might be ascertained, without further partlculars, was 
sufflcient. 

This is a demurrer to the spécifications of objections filed by Weid- 
man & Co. to the discharge in bankruptcy of Edward T. Patterson, 
the above-named bankrupt. 

J. H. Bain, foi* bankrupt. 

Charles R. Patterson, for Weidman & Co, 

RAY, District Judge. Weidman & Co. file spécifications of ob- 
jection to the discharge of the bankrupt in the wôrds and figures fol- 
lowing: 

"Weidman & Co., of the city of Albany, state of New Yorlî, creditors and 
parties interestéd in the estate of the sald Edward T. Patterson, bankrupt, 
do hereby oppose the granting to him of the discharge of his debts, and 
for the following grounds of such opposition do file the following spécifi- 
cations: 

"Ist. That the said Edward T. Patterson has committed an offense pun- 
ishable as provided ih the national bankruptcy law, lu that he made a false 
oath to his pétition în bankruptcy and also as a witness before the référée 
in bankruptcy, in this respect, to wit, he stated in said pétition and as a 
witness before said référée that he had no property, real or personal, where- 
as it appears in the proceedings before said référée that he owned a horse 
of the value of $175 or more, and that he still owns said horse, and that bis 
title thereto has never been divested. 

"2nd. That from about the lOth day of October, 1901, until about the 19th 
day of July, 1902, the said Patterson was In partnership with one Frank 
Lucas, under the flrm name of Patterson & Lucas. That said firm was In- 
solvent, and hâve been since the Ist day of Jan'y, 1902. That on or about 
the Ist day of August, 1902, the said Edward T. Patterson fraudulently 
transferred to his brother, George A. Patterson, ail the tangible assets ot 
said flrm, of the value of upwards of $438, to apply on or in payment of his 
individuaj debt or obligation to Ixls said brother. That la ter, and within a 
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tew days of filing his pétition in banlvruptcy, în November, 1902, tlie said 
Edward T. Patterson fraudulently assigned and transferred (In form) to his 
said brother accounts due the said flrm of Patterson & Lucas, amounting to 
and of the value of ¥638, upon which the said George A. Patterson advanced 
the sum of $150 to the said Edward T. Patterson, for the express purpose of 
paying the individual expenses of the said Edward in his procecdings in this 
court whereby he might be discharged from his debts; and the said Edward, 
in his proceedlngs in this court made wlthin a few days after this frauduient 
disposition of the assets of said firm for his individual purposes, filed said 
pétition linowingly and fraudulently suppressing and concealing therein tbo 
accounts of said firm, his conversion thereof to his Individual purposes, and 
stating therein that said firm had no assets. That with the money thus ob- 
tained from the property of said flrm the said Edward ï. Patterson fraudu- 
lently apphed the same upon his individual expenses in instltuting and main- 
taining thèse proceedings. 

"3rd. That the said Edward T. Patterson committed an offense, or séries 
of offenses, punishable as provided by said banliruptcy law, in that he made 
false oaths before said référée in bankruptcy when sworn as a wituess in 
said proceedings, as follows, to wit: He testifled that he sold the tangible 
property of Patterson & Lucas to his brother George A. Patterson, for less 
than $400; ttiat it was about $300; while the fact was that the considération 
was $438. He testifled that $200 was taken ont of the purchase priée of 
thèse assets to pay $200 which he had borrowed of his said brother to pur- 
chase the interest of his partner, Lucas; while the fact was that he bor- 
rowed $300 of his brother to purchase the interest of said Lucas, and that 
sum, instead of $200, was deducted from the purchase price. He testifled 
that he sold his laorse; didn't remember whether the considération was $125 
or $175; that he received the full considération; while the évidence sliows 
that he did receive $100, and $75 was applied upon a debt of long standing. 
But the proof is there was no saie; that no title passed; that there was no 
delivery; that the transaction was merely the passing of words between the 
parties, with a view of cheating and defrauding the creditors of the bankrupt. 

"4th. That with frauduient intent to conceal his true financial condition, 
and in contemplation of bankruptcy, the said bankrupt has falled to keep 
any books of account or records from which his true condition might be 
ascertained, except only the books of account of the firm of Patterson & 
Lucas, which was dissolved about the 19th day of July, 1902. 

"That ail of the foregoing spécifications are made upon information and 
belief." 

Section 14b of the bankruptcy law (Act July i, 1898, 30 Stat. 550, 
c. 541 [U. S. Comp. St. 1901, p. 3427]), provides: 

"(b) The judge shall hear the application for a discharge, and such proofs 
and pleas as may be made in opposition thereto by parties in interest, at such 
time as will give parties in interest a reasonable opportunity to be fully 
heard. and investigate the merits of the application and discharge the ap- 
plicant unless he has (1) committed an offense punishable by imprisonment 
as herein provided; or (2) with frauduient intent to conceal his true financial 
condition and in contemplation of bankruptcy, destroyed, concealed, or falled 
to keep books of account or records from which his true condition might be 
ascertained." 

Section 29b of the same act, 30 Stat. 554 [U. S. Comp. St. 1901, 
p. 3433], provides as follows: 

"(b) A person shall be punished, by imprisonment for a period not to ex- 
ceed two y^ars, upon conviction of the offense of havlng knowingly and 
fraudulently (1) 'concealed while a bankrupt,- or after his discharge, from his 
trustée any of the property belonging to his estate in bankruptcy; or (2) 
made a false oath or account in, or in relation to, any prôceeding In bank- 
ruptcy; (3) presented under oath any false claim for proof against the estate 
of a bankrupt, or used any such claim in composition personally or by agent, 
proxy, or attorney, or as agent, proxy, or attorney; or (4) received any ma- 
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terial amount of property from a banknipt after the filing of the pétition, 
•with intent to defeat thls act; or. (5) extorted or attempted to extort any 
rqoney or property from any person as a considération for acting or forbear- 
ing to act in bankruptcy proceedings." 

It will be noted that the act is explicit in defining thé offenses 
mentioned in subdivision "b" of section 29. The acts constituting 
the offenses against the law must hâve been "knowingly and fraudu- 
lently" donc, and spécification of objections that do not charge that 
the false oath in bankruptcy proceedings was knowingly and fraudu- 
lently made are not sufiîcient. In re Pierce, 4 Am. Bankr. Rep. 554, 
103 Fed. 64 ; In re Kaiser (D. C.) 99 Fed. 689. 

The first and third spécifications of objection are clearly fatally 
defective in faihng to allège that the alleged false oaths were know- 
ingly and fraudulently taken or made, and the demurrer as to those 
spécifications must be sustained. 

As to the second spécification of objection, the charge is that be- 
fore the pétition was filed the bankrûpt fraudulently disposed of part 
of the property of a firm of which he was a member; that in his 
pétition he concealed this fact and the fact he had converted the pro- 
ceeds of such fraudulent disposition to his own use, especially to the 
payment of the expenses of this proceeding. There is no charge that 
he knowingly and fraudulently concealed while a bankrûpt — that is, 
after the pétition was filed — any of the property belonging to his 
estate in bankruptcy. If we assume that he concealed it before the 
pétition was filed by so fraudulently disposing of it, there is no al- 
légation that it was not surrendered thereafter. This spécification 
is clearly insulficient, and as to it the demurrer must be sustained. 
See Collier on Bankruptcy (4th Ed.) p. 165. 

As to the fourth spécification of objection, the same is as clearly 
sufficient. In the language of the act it charges a failure to keep 
books of account, etc. It allèges a fact. No further particulars 
could be given. As to this, the fourth spécification of objection, the 
demurrer is overruled. 

But the objecting creditor, on payment of $10, as a condition of 
granting the favor, to the opposing attorney, may file amended spécifi- 
cations of objection. 

So ordered. 



RAGSDALE et al. v. SOUTHERN ET. 00. 
(Circuit Court, D. South Carollna. Apriï 8, 1903.) 

1. Cumulative Tbstimont— Discrétion as to Admission. 

A fact being suffielently proved In the opinion of tlie court, it Is in Its 
discrétion to refuse to allow cumulative testùnony. 

2. RaILKOADS— FiRBS— DlKSCTING VERDICT— EVIDENCE. 

Evidence in an action against a railroad for the burnlng of a building 
near the track on the ground that the flre was communicated by a loco- 
motive held Insufflcient to sustaln a flndlng that the flre was so set, so 
that verdict was properly dlrected for défendant. 

G. W. Ragsdale and John T. Seibels, for plaintiflfs. 
C. P. Sanders, for défendant. 



EAGSBALE V. SOUTHEKX KY. CO. »— J 

SIMONTON, Circuit Judge. This case cornes up upon a motion 
for a new trial. John K. Ragsdale was the occupant of a building on 
the track of the Southern Railway. In this building he had a stock 
of goods, not fully covered by Insurance. The building was consumed 
by fire on the 7th of March, 1902, and its contents were destroyed. 
The insurance companies had paid their share of the loss, and this 
action was brought in the name of Mr. Ragsdale and thèse companies 
subrogated pro tanto to him to recover damages from the railway Com- 
pany. The ground of the action is that the fire was communicated 
from one of the trains of the railway company, and the action is based 
on section 2135, Civil Code of South Carolina. Issue having been 
joined, the cause was heard before a jury. After the jury was charged, 
they retired, remained some time in consultation, and could not agrée. 
Coming into court and stating this, they were instructed to find for 
the défendant. This was the course pursued in W. B. Grimes Com- 
pany V. Malcolm, and approved by the Circuit Court of Appeals, 
Eighth Circuit, in 7 C. C. A. 426, 58 Fed. 670. 

The motion for the new trial is based on five grounds. The second 
and third go to errors in the charge to the jury. As the jury were 
instructed to find their verdict, they could not hâve been misled by 
errors in the gênerai charge. Therefore thèse grounds will not be dis- 
cussed. 

The first ground of exception is that the trial judge should not hâve 
sustained, as he did, the objection of defendant's counsel to the in- 
troduction of testimony by a nuraber of witnesses other than Hamil- 
ton, Hill, and the two Blairs as to additional fires in the vicinity of the 
station at Blairs shortly prior and subséquent to the fire in question 
set by defendant's locomotives. One fact which plaintififs desired to 
show was that fire could be set, and in fact was set, from defendant's 
locomotives, on lands adjacent to the track. This testimony was 
compétent, and objections to its introduction were overruled. They 
then produced four witnesses, each of whom proved that on several 
occasions, severally testified to by them, combustible material ad- 
jacent to the track had been set on fire by fires from the locomotives 
of this railway. They then ofïered other witnesses to the same efifect. 
They were not permitted to testify. The fact, in the opinion of the 
trial judge, had been sufficiently proved, and cumulative testimony 
to the same point could only occasion a waste of time. This is within 
the discrétion and control of the trial judge. It may be noted, by the 
way, that under the statute law of South Carolina (section 2860) in 
a bill of costs there should not be allowed a charge of more than 
three witnesses to prove one particular matter of fact. 

The other grounds go to the propriety of instructing the jury to 
find for the défendant. The law on this point is settled by numerous 
décisions of the Suprême Court of the United States. "When the bur- 
den of proof is on the plaintifif [as it clearly vifas in this case] , and the 
only direct testimony is contrary, the judge may properly direct the 
jury to find for the défendant." Herbert v. Butler, 97 U. S. 319, 24 
L. Ed. 958. "It is no error for a judge to direct a jury to find an 
issue for one of the parties, when, if the jury found otherwise, it would 
hâve been his duty to set aside the verdict as unsupported by and in 
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hostility to the évidence." Randall v. B. & O. R. R. Co., 109 U. S. 
478, 3 SupJ Ct. 322, 27 L. Ed. 1003 ; Montclair Tp. y. Dana, 107 U. S. 
162, 2 Slip. Ct. 403, 27 L. Ed. 436; Elliott v. Chicago, etc., R. R., 150 
U. S. 345, 14 Sup. Ct. 85, 37 h. Ed. 1068; Sipes v. Seymour, 22 C. C. 
A. 90, 76 Fed. 116; Franklin Brass Co. v. Phcenix Ins. Co., 13 C. C. 
A. 124, 65 Fed. 773. 

To maintain their case, plaintiffs proved that the building which 
Mr. Ragsdale occupied was built close to and parallel with the track 
of the défendant, and within 8 or 10 feet of it ; that it was of wood, was 
60 feet long, and had been built some time before 1883; that previ- 
ous to the 7th of March there had been no rain ; that the wind was not 
high, and was Blowing from the south up the track, whose direction 
was from north to south; that on that night between 10 and 11 o'clock 
the building had been destroyed by fire, and that shortly before the 
fire a train of the defendant's attached to a locomotive had passed the 
station near which the building was. Thèse are undisputed facts 
proved. The inference which the plaintififs sought to draw from thèse 
facts is that the fire was communicated from the locomotive. The 
fire was first discovered on the roof of the building, so, if it was com- 
municated from a locomotive, it must hâve been by sparks. To sus- 
tain this inference it was shown that on several occasions anterior to 
and subséquent to this fire combustibles on the side of the track had 
been set on fire by passing locomotives ; that on the night in question 
the train stopped at this station. Many witnesses spolie to this last 
fact. Ail but one of them were at the time of the supposed passing of 
t le train either in bed, or in their houses, some distance from the 
track. Thèse say that they heard the train stop. As they did not 
see it stop, their conclusion was a matter of opinion. The one witness 
(a colored man) says that he saw the tfain stop at the station. Neith- 
er he, however, nor any one else, saw any sparks flying at the time, 
although the night was perfectly clear. One of t'he witnesses for 
plaintiff, who was the agent at that station, testifiedthat the through 
trains never stopped at the station unless under orders to take on or 
put ofï a car or to do work ; but that On that night no car was put ofï 
or taken on, no orders to stop had been given, and no work whatever 
was done. On the other hand, three witnesses for the défendant — the 
conductor, engineer, and fireman — ail testify that when the train, a 
through train, was approaching the station, it blew when about a mile 
ofï; that the steam was shut ofï at once, and, as it was on the down- 
grade, the train ran on by its ovcn momentum, and never stopped ; 
that the fire door was opened, and the draft was stopped, so that no 
sparks were or could be emitted; and that the spark arrester was in 
pêrfect condition. The locomotive was a coal burner. They further 
say that they had no car to put off, had no orders to stop, had no 
freight to deliver, and that there was no water tank at that station; 
that steam was not put on again until they were three-quarters of a 
mile below the station. 

Hère we hiave conjecture, probability, opinion, met by facts. Even 
if we give to the évidence of plaintifïs the force of presumption, "pre- 
sumption must give way when in conflict with clear and distînct proof." 
Fresh v. Gilson, i6 Pet. 331, 10 L. Ed. 982; Lincoln v. French, 105 
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U. S. 614, 26 L. Ed. 1189. In this condition of things the trial judge 
conceived it to be his duty, if the jury had found for the plaintiffs, to 
set the verdict aside for want of sufficient évidence; and, this being 
so, he directed the verdict. Gunther v. L., L. & Globe Ins. Co., 134 
U. S. iio, 10 Snp. Ct. 448, 33 L. Ed. 857; Cahill v. Chicago, etc. 
R., 20 C. C. A. 184, 74 Fed. 285 ; Delaware, etc., Rd. v. Converse, 139 
U. S. 472, II Sup. Ct. 569, 35 E. Ed. 213. In Commissioners v. 
Clark, 94 U. S. 284, 24 L. Ed. 59, the modem rule is stated to be: 

"That before the évidence is left to the jury, there is, or may be, in every 
case, a preliminary question for the judge; not whether tliere is literally 
no évidence, but whether there is any upon whieh to find a verdict for the 
party producing It, upon whom the burden of proof is Imposed." 

Relying upon thèse authorities, the jury were instructed to find for 
the défendant. 
The motion for a new trial is refused. 



PUBLIC CLEARING HOUSE v. COYNE, Postmaster. 

(Circuit Court, N. D. Illinois, N. D. January 23, 1903.) 

No. 26,538. 

L Use dp Mails— Fratjd Ordbes— Lottbry Schemb. 

Complainant was the fiscal agent of an organization called the "League 
of Equlty," in which each member, on joining, paid an entrance fee, which 
went to complainant, and $1 per month so long as he remained a mem- 
ber. Ten per cent, of this was also kept by complainant, and the re- 
mainder paid into a fund, which was held without Investment until a 
time flxed, when it was divided equally between the members who had 
been such for five years, wlio thus received 90 per cent, of the money 
they had paid in and of that paid in by uew and lapsed members. The 
amount received, if any, depended upon the chance of getting in new 
members. If none were obtained, no money would be paid to certain 
ones of the existing membership. Eeld, that the schemé was, in efCect, 
a lottery, and one which must in the end amount to a légal fraud, and 
that the postmaster gênerai was justlfied in issuing an order classifying 
it as fraudulent, in the exercise of the power given him by statute. 

2. SAME — CONSTlTUTrONAMTT OP STATDTB. 

Rev. St. ? 3929, as amended bv Act Sept. 19, 1890, c. 908, § 2, 26 Stat. 
466 [U. S. Comp. Sit. 1901, p. 2686] and Rev. St. § 4041 [U. S. Comp. St. 
1901, p. 2749], approved by Act March 2, 1895, c. 191, 28 Stat. 963 [U. 
S. Comp. St. 1901, p. S178], giving the postmaster gênerai the power, 
upon évidence satisfactory to him that any person or company is engaged 
in conducting a lottery or fraudulent scheme, to prohibit the delivery 
of registered letters or the payment of postal orders to such person or 
Company, or his or its agents, are not unconstitutional, as an invasion or 
Personal rights. 

In Equity. On exceptions to master's report. 

D. I. Sicklesteel, for plaintifï. 
S. H. Bethea, for défendant. 

IF 1- Nonmailable matter relating to lotteries, see note to Timmons v. Unit- 
ed States, 30 C. C. A. 90. 
% 2. See Post Office, vol. 40, Cent. Dlg. § 21. 
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KOHLSAAT, District Jydge. The bill herein was filed to restrain 
the défendant from interfering with complainant's mail. An answer 
was filed, and the cause referred to the master. This hearing cornes 
before the court on exceptions to the master's report. 

The défendant, postmaster at Chicago, withholds complainant's 
mail under and by virtue of the so-called "fraud order" of the Post- 
master General, issued in accordance with the provisions of section 
3929 of the Statutes of the United States, 189c, c. 908, § 2, 26 Stat. 
466 [U. S. Comp. St. 1901, p. 2686], and section 4041 of the same stat- 
ute [U. S. Comp. St. 1901, p. 2749], approved March 2, 1895, c. 191, 
28 Stat. 963 [U. S. Comp. St. 1901, p. 3178], entitled an act to amend 
certain sections of the Revised Statutes relating to lotteries and for 
other purposes, approved September 19, 1890. 

Complainant is the fiscal agent of a co-operative organization 
known as the "League of Equity," the object of which seems to be 
to co-operate for the purpose of furnishing each other a substantial 
realization in accordance with a certain table, called the "ordinary 
causation and realization table." The plan seems to be somewhat 
as follows : Each member of the league is required to pay a $3 
initiation fee on joining and $1 per month thereafter, so long as he 
remains a member of the league. This $3 and 10 per cent, of the 
monthly payments are retained by complainant as its compensation 
for acting as such fiscal agent. The balance of the monthly payments 
is held by complainant without investment, until the realization period. 
This is fixed at the end of five years. The League of Equity was suc- 
cessor to a like organization known as the "League of Educators," 
which was successor to a like organization known as the "League of 
Eligibles." The membership of the League of Equity numbers about 
5,000. After deducting the charges aforesaid, the balance is equally 
divided between the members who hâve been in the league five years, 
provided, however, that any member who brings in three new mem- 
bers in any one year is entitled to receive at the end of one year one- 
fifth of what he would be entitled to receive at the end of five years. 
This concession seems to be made in order to encourage missionary 
work in getting new members. The only source of increase upon 
the money paid in consists of the money paid by new members. Thus, 
if the présent membership is 5,000, and during the next five years 
5,000 more members shall be secured, the realization fund will coh- 
sist of what the présent membership has paid in, plus what the addi- 
tional members hâve paid in, less 10 per cent. This would be equally 
divided among the original 5,000, while the new 5,000 would hâve 
to realize from the new members thereafter secured at the end of an- 
other five years. Thus the first 5,000 get nine-tenths of their own 
money back, and, in addition, nine-tenths of the funds paid in by 
the new members at the ènd of the five-year period. Should any of 
the members drop out, their money goes to those who remain. The 
first class feeds upon the second, the second upon the third, and so 
on to the collapse — a literal démonstration of the old saying, "The 
devil take the hindmost." 

It seems strange that material can be found to keep such a scheme 
going, but it is in évidence that the predecessors of the League of 
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Equity, up to about November i, 1902, had collected about $137,- 
390, and divided it. There is no claim that complainant had not 
acted fairly and honestly with the funds it bas so handled. The 
évidence shows the contrary. The scheme is, in effect, a lottery. 
The master so finds. It has been widely and alluringly advertised 
by the complainant, and has captured a vast number of "get-rich- 
quick" people. An attempt has been made to compare it with the 
benevolent Hfe insurance associations, The analogy cannot be sus- 
tained. In the latter case, aside from the sentiment which justifies a 
gift from ail for the loss of the one, the realization is not dépendent 
upon chance or lot, but upon the life of a man — upon the laws of 
nature. U. S. v. McDonald (D. C.) 59 Fed. 563. In the case at bar, 
as the master aptly expresses if, the only différence between this and 
the ordinary lottery is that in the ordinary lottery the amount of 
the prize is fixed in advance, and the prize drawers are determined 
by lot, whereas in this plan the prize drawers are determined in 
advance, and the amount of the prize by lot or chance. 

The scheme also amounts in the end to a légal fraud, or so near to 
it that the Postmaster General, upon the évidence that the record 
shows was presented to him, had a right to issue the fraud order in 
question. 

I am therefore of the opinion that the Postmaster General acted 
within the authority given him by the statutes cited, and that the 
exceptions to the master's report should be overruled. Nor do I 
consider the point as to the unconstitutionality of the said acts well 
taken. While the rights of ail citizens under the postal laws should 
be sacredly protected, yet this cannot be donc while at the same time 
the public is exposed to tempting schemes of fraud, brought to it by 
this great and beneficent governmental convenience. In a case like 
the one at bar the consonance of such a law with the spirit of the 
Constitution is very apparent. 

The exceptions are overruled, the report of the master confirmed, 
and the bill dismissed for want of equity. 



ATLAS KEDUOTION CO. et al. v. NEW ZEALAND INS. CO. (four cases). 

(Circuit Court D. Colorado. January 30, 1903.) 

Nos, 4,340-4,343. 

1. FiRK Insurancb — Conditions against Incombbancb— Waiver. 

Where an Insurance policy covering both real and personal property 
provided that none of its conditions should be walved unless the waiver 
■vvas indorsed thereon or attaehed thereto, and also contalned a clause 
that as to any personal property It should be vold if the property be- 
came incumbered by a chattel mortgage, unless otherwise provided by 
an agreement indorsed thereon, such condition was not waived by an 
indorsement maklng the loss payable to two persons named, who were 
in fact mortgagees, as their Interest might appear, but which dld not 
eontain any référence to the mortgage, nor show that the insurer had 
any knowledge of the existence of a mortgage upon the personal prop- 
erty. 

121 P.-^9 



930 121 FEDERAL RBPORTBB. 

At Law. On demurrer to complaint. 

Daniel Prescott, for plaintiffs. 
Sylvestèr G. Williams, for défendant. 

HALLETT, District Judge (orally). No. 4,343, the Atlas Ré- 
duction Company, George B. Dodge, and Archie M. Stevenson 
agairist the New Zealand Insurance Company, is an action on a policy 
of inSurance. The policy was dated August 31, 1901, and was for 
a tèrm bi one year. The policy contained a clause which reads as 
follows : "This entire policy, unless otherwise provided by agree- 
ment endorsed hereon or added hereto, shall be void if the subject 
of insùrance be personal property and be or become encumbered by 
a chatter mortgage." The property insured was in large part per- 
Sonal, as shown by the description in the complaint and in the policy. 
FoUowing the date of the policy, and on September 30, 1901, the 
Atlas Réduction Company mortgaged the real estate covered by 
the poHcy, and also the personal property, to Dodge and Stevenson, 
two of the plaintiflfs in the suit. Thèse mortgages were separate 
instruments, one covering the real estate and the other the personal 
property. The averment in the complaint in that respect is as folio ws : 

"That on the 30th day of September, 1901, the above-named plaintiff the 
Atlas Réduction Company was and eontlnued to be indebted to the above- 
named plaintiffs George B. Dodge and Archie M. Stevenson in an aggregate 
sum of forty thousand dollars for moneys aclvanced and paid by said George 
B. Dodge and Archie M. Stevenson for and on aecount of said plaintiff 
the Atlas Réduction Compaiiy, and on or about said 30th day of September, 
1901, said plaintiff the Atlas Réduction Company made, executed, and de- 
livered to the said plaintiffs George B. Dodge and Archie M. Stevenson a 
certain indenture of mortgage upon the real property, buildings, and appur- 
tenanees above described, and also on the same day the said plaintiff the 
Atlas Réduction Company made, executed, and delivered to said George B. 
Dodge and Archie M. Stevenson a Certain chatte! mortgage upon the per- 
sonal property above described, both of which said mortgages were there- 
af ter duly flled for record in the office of the county clerk and ex offlcio re- 
corder of said county of Boulder, In said state of Colorado." 

In the seventh paragraph it is averred that the défendant, the 
New Zealand Insurance Company, on or about the same day pro- 
cured an indorsement to be made upon the policy as follows : 

"Denver, C0I9., Sept. 30th, 1901. 
"Subject to ail the conditions of this policy, loss, if any, payable to G. B. 
Dodge and A. M, Stevenson, as their înterests may appear. 

"Bartels Brothers, Agents." 

The question raised by demurrer is whether this indorsement is 
sufficientto show; the assent of the insùrance conipany to the chat- 
tel mortgage, and upon that I hâve reached the conclusion that the 
indorsement is not suiïiciènt. Under ail the authorities, and in terms, 
it is pnly a direction to pay the loss which may'arise under the policy 
to Dodge ;and Stevenson, and does not afïect iri any way any of the 
stipulations and conditions contained in the policy of insùrance. 
The indorsement which is required by the clause in relation to the 
property being incumbered by a châttel mortgage would not be ef- 
fectuai unless it expressly referred td the mortgage in terms, which 
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shovîld show that the company had knowledge of tlie existence of 
the mortgage; and this indorsement does not at ail conform to that. 
The form of the indorsement is one which is in use as to mortgages 
of real estate, and such mortgages are not forbidden in terms in the 
policy. It is only chattel mortgages which are expressly forbidden. 
The fact that the indorsement which was in fact made upon the policy 
is only a direction to pay any sum which might become due under 
the policy to Dodge and Stevenson, is sufficiently explained in Bâtes 
V. The Equitable Insurance Company, lo Wall. 33, ig L. Ed. 882. 
There are numerous other cases, but none other need be cited. This 
is the authority of the Suprême Court of the United States, which 
in this court controls ail other authorities. That the writing made 
upon the policy must distinctly show knowledge of the insurance 
company as to the chattel mortgage is provided for in the first clause 
of the policy, which reads as follows : 

"This policy is made subject to the foregoing stipulations and conditions, 
together with such other provisions, agreements or conditions as may he 
endorsed hereon or added hereto, and no offlcer, agent or other représent- 
ative of this company shall hâve power to walve any provision or condition 
of this policy except such as by the terms of this policy may be subject 
of agreement endorsed hereon or added hereto, and as to such provisions 
and conditions no ofBcer, agent or représentative shall hâve such poTs^er 
or be deemed or held to hâve vraived such provisions or conditions unless 
such waiver, if any, shall be written upon or attached hereto; nor shall 
any privilège or permission affecting the insurance under this policy exist 
or be claimed by the insured unless so written or attached." 

The knowledge of the agent of the existence of the chattel mort- 
gage will not avail. It must appear in the writing indorsed upon the 
policy that there was such knowledge, and that the terms of the 
policy were the subject of express waiver. So that it must be held 
from the complaint, and the mortgage as stated in it, that Ihere is 
no right of action in respect to the loss which accrued from the de- 
struction of the Personal property. Whether there may be any right 
of action as to the real property is a question not now presented 
in this complaint. If the complaint shall be amended so as to show 
a demand for the value of the real property alone and the improve- 
ments which were upon the real property, as distinguished from the 
chattels, the question will then be presented whether the making 
of the chattel mortgage by a separate instrument would vitiate the 
transaction as to the mortgage upon the real property. Upon that 
point I express no opinion at this time. It is unnecessary to take 
up the subject until plaintififs shall proceed as to the value of the 
real property destroyed alone. 

There are four cases presenting the same state of facts in which the 
order will be made, Nos. 4,340 to 4,343. The demurrer is sustained, 
with leave to the plaintifï to amend within 30 days, as it may be 
advised. 
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THB JANE McORBA. 

(District Court. D. Maine. April 4, 1903.) 

No. 39. 

1. TuG AND Tow— DuTT op Tuo— Cabe to Guard against Injort op Tow. 
A vessel Which undertalses a towage service Is llable for reasonable 
care of the to*, and tliat reasonable care Is measured by the dangers 
and hazards to whieh the tow Is exposed, wlilch It is the duty of the 
master of the tug to know and to guard against not only by giving 
proper instructions for the managernent of the tow, but by watehing 
her, when In a dangerous locality, to see that his directions are obeyed. 

a. Samb— Négligence— Liabilitï for Injury of Tow. 

The master of a steamer, havlng contracted to tow a schooner from 
her wharf, beyond the end of which her stem projected about one-thlrd 
of her length, undertook to swing her around by the stern, there belng 
a reef about a length astern of her, and directed the captain of the 
schooner to cast off ail Unes except the stern Une, after which he started 
her backward, being himself in the pllot house, where he could not 
watch her movements. The captain of the schooner cast off ail her 
Unes, and she moved backward until she grounded upon the reef. Held, 
that both vessels were in fault, and that the tug was not exonerated 
from liability for a share of the damages, because, after they had start- 
ed backward, her master was told by the master of the schooner, In 
reply to his inquiry, that there were no rocks ahead. 

In Admiralty. Suit for négligent performance of towage service. 

Thomas W. Vose, for libelant. 

E. P. Spofïord and Bird & Bradley, for claimant. 

HALE, District Judge. This case has been clearly and ably pre- 
sented by counsel. The issue is a very distinct one, and lies in a 
small compass. The testimony of the witnesses is fresh in the mind 
of the court, and. I can hâve no doubt as to what the décision should 
be. I will therefore announce it at once from the bench. 

William H. Coburn, master and owner of the schooner George W. 
Lewis, brings his libel in this case against the tugboat Jane McCrea, 
alleging négligence in towing service. That service was performed in 
the harbor of Stonington, at Deer Isle, on the morning of August 
15, 1902. At the time the service was begun the schooner was lying 
at the westerly side of Candidge's Wharf, in Stonington, her stern 
projecting out by the end of the wharf about 20 feet. The schooner is 
70 feet long and 19 feet beam. In a southerly direction, a little west- 
erly of the wharf, and 90 feet from its southwest corner, is a ledge of 
irregular formation. To the westerly of the wharf, and about 40 feet 
distant, there are some large rocks on the shore, so that the towage 
service was to be performed in a place of considérable danger. The 
Jane McCrea, the libeled steamer, is not a regular tugboat, but is a 
lobster steamer, 40 feet long. The claimant, however, in his answer, 
admits that he was "employed by the master of the schooner to tow 
said schooner from said wharf into the harbor of said Stonington," 
and he admits that he received the ordinary pay for such towage serv- 
ice. So that we must hold that the steamer in this case is under the 
ordinary duties and liabilities of a tugboat. There is a sharp confîict 
of testimony in the case. The captain of the schooner, Lewis, asserts 
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that the captain of the tugboat made the suggestion to him (to which 
he agreed) that the best method was to cast off ail lines except the 
bowline, or "bowspring," as it was termed by the witnesses, and to 
swing the schooner's stern away from the wharf to the westward, and 
then, casting oflf ail lines, to take her out by the ledge stern first. In 
this, however, his testimony stands unsupported by any other witness. 
The captain of the towboat asserts, on the contrary, that the method 
he intended to use was to hold fast the stern line, and then, by backing 
on the stern line, to swing the stern of the schooner aroiuid the corner 
of the wharf, at the same time swinging the bow out to the westward, 
thus heading her directly out of the channel ; that, in accordance with 
such suggestion, when he came alongside the schooner, he gave orders 
to her captain to cast ofï ail lines except the stern line, and to hold 
that fast. In this he is corroborated by the engineer of the tug and 
the mate of the schooner. The prépondérance of the évidence is so 
strongly in favor of the theory of the captain of the steamer that his 
purpose was to swing by keeping fast the stern line, and take the vessel 
out in the way he has described, that I find that his story of the trans- 
action is in accordance with the truth. While there are many things 
pointing to the conclusion for which the learned counsel for the Hbel- 
ant contends, the prépondérance of the évidence is distinctly the other 
way. And it seems to me that in the proper maneuvering of a vessel 
and tug in this dangerous place the tug would be likely to adopt the 
method which the claimant asserts was adopted. So that, holding, as 
I do, that a great prépondérance of the évidence substantiates this 
view, the master of the schooner was in some fault in letting go the 
stern line when he let go the other lines. But, whatever his fault was 
in letting go the stern line contrary to the orders of the captain of 
the steamer, he was clearly in fault, after the vessel was going astern, 
in not calling attention to the fact at once after she began to go astern, 
and to the fact that she was going upon the rocks. It appears from 
the admissions of Capt. Coburn that after the vessel began to go 
astern he stated, in reply to a question from Capt. Eaton on the 
steamer that there were no rocks ahead. This tended to mislead the 
captain of the steamer. I fînd, therefore, that the captain of the 
schooner was in some fault, not only in casting off the stern line con- 
trary to orders, but in his subséquent conduct in misleading the cap- 
tain of the steamer while the vessels were going astern. 

The next question which présents itself is, was, or not, the steamer 
in fault? What are the duties of a tug in charge of a tow? In The 
Julia S. Bailey, an unreported case in this court, Judge Webb com- 
ments upon the duties of the master of a tugboat in a dangerous place. 
Under this décision and under the well-settled law of the fédéral 
courts, the tug is liable for reasonable care of the vessel to be towed, 
and that reasonable care is measured by the dangers and hazards 
to which she is exposed and to which the vessel in tow is exposed. 
The court said: 

"The captain of the towboat ought to hâve fuUy Informed and warned 
the captain of the schooner of the danger, and the proper means to over- 
cotae it, and also he should not hâve trusted altogether to his previous in- 
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structions, but, as the dangerous part of the navigation was approacbed, he 
shoUld have watched his tow." 

In the case at bar the master oî the tugboat had ordered the master 
of the schooner to hold his stern line, and had then ordered his engi- 
neer to go astern, but he was not then excused from watching his 
tow to see that his orders were carried ont. He is under the great 
responsibility of watching his tow at every point during the towage 
service in so dangerous a place as this is testified to be. And, even 
though the captain of the schooner asserted to the captain of the 
steamer that there were no rocks, even this does not excuse the master 
of the tug from knowing the channel, and knowing whether there were 
dangers ahead. I hold the master of the towed vessel in fault for 
taking the part in the transaction which he did, but this does not ex- 
cuse the master of the tugboat for his failure to know 'the channel 
and his failure to know whether his instructions had been carried out. 
In order to excuse himself, Capt. Eaton on the tug says he was in the 
pilot house at the wheel in an inclôsed place, and could not watch the 
vessels ; but it was his duty either to be able to watch the vessels 
from where he stood at the wheel, or to have a lookout on the deck 
to watch the towed vessel at every point. If he had been on the 
watch, he could have seen at once, when the beginning of the back- 
ward movement was made, whether the schooner was swinging or 
going astern; and when he found she was going astern, instead of 
swinging, he could have had time to avoid the injury, for, according 
to his testimony, it took some four or five minutes after the schooner 
started astern until she stranded. 

I therefore hold the master of the tug in fault because he was 
undertaking to tow in a channel he did not know, and, further, after 
he had given instructions, because he assumed that the instructions 
would be carried out, and did not watch his tow. He did not exer- 
cise the reasonable care and prudence required in the towage service 
in a dangerous place. I therefore hold both parties in fault, and the 
resuit must be that the damages be divided with an order of référence 
to an assessor to détermine the amount, the libelant to have fuU costs. 



BANK OF TIMMONSVILLH v. FIDELITT & CASUALTY CO. 
(Circuit Court, D. Soutti Carolina. April 1, 1903.) 

1. FiDELITT INSUKANCE— COMPLAINT— IrUBLKVAHT ALLEGATION— OTHEK InSUK- 
AKCB. : 

ïhe complalnt In an action on a pollcy agalnst losS by distionesty 
of an employé to the extent of $5,000, provlding ttiat, If there be other 
Insurance, défendant ahould be liable for any loss only ratably, alleged 
a loss of over $10,000, and that plalntift had Insurance agalnst the loss 
to the extent of $5,000 with another company, and on "demand of the 
plaintiff the full sum of $5,000 was pald" by such othèr company. Held, 
that the allégation as to the other Insurance was not irrelevant, but, to 
prevent Influence on the jury, in place of the words "and on demand 
of the plaintiff the full sum of $5,000 was paid" there should be sub- 
stituted the words "which bas been paid." 
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Mitchell & Smith, for plaintiff. 

Geo. H. Moffett and J. P. K. Bryan, for défendant. 

SIMONTON, Circuit Judge. This case cornes up on motion to 
strike out the ninth paragraph of the complaint on the ground that the 
same is irrelevant. The case is by the Bank of Timmonsville against 
the Fidelity & Casualty Company. After stating the jurisdiclional 
facts, the plaintif? allèges that the défendant, in considération of a cer- 
tain named premium paid by plaintifï, made the plaintifï its policy of 
insurance, whereby it promised that during the Hfe of the policy it 
would make good to plaintifï any loss it sustained by reason of fraud 
or dishonesty of F. C. Lechner, its cashier, to the extent of the sum 
of $5,000. It then States the continuons employment of the cashier 
from the date of the policy until the i8th of August, 1901, the renewal 
of the policy from time to time, the last renewal being from the igth 
of March, 1901, to the I7th of March, 1902; that on the i8th of Au- 
gust, 1901, said cashier left plaintiff's employment, whereby it was im- 
mediately discovered that plaintiff has sustained a loss within the 
terms of the policy, through the cashier, of $10,035.69, which fact was 
communicated to défendant by the plaintifï. The complaint further 
allèges that the plaintifï complied with ail the conditions cf the policy. 
Then comes the ninth paragraph, to which this motion is directed. 
That paragraph is in thèse words : 

"(9) That the plaintiff had like eoncurreut insurance against the loss de- 
scribed with the American Surety Comiiaiiy, a corporation under the laws 
of New York, to the extent of ¥5,000, and upon the demand of the plaintiff 
the full sum of $5,000 was paid to It by the American Surety Company." 

The policy was not attached to the complaint,as an exhibit, but the 
défendant, under the eleventh rule of this court, demanded a copy of 
the policy, which demand has been complied with. The copy was 
furnished, and put on file, and is now a part of the record. One of 
the provisions of this policy is ; 

That if the employer shall, at the date of this policy, or any time tliere- 
after, be guaranteed or hold any securitics against loss covered hereby, the 
Company shall only be liaWe to make good any such loss ratably, and in just 
proportion, taking Into aecount the value of the security." 

Is this ninth paragraph irrelevant? "An allégation," says Mr. 
Pomeroy in his work on Remédies, § 551, "is irrelevant when the 
issue formed by its déniai can hâve no connection with nor efifect 
upon the cause of action." In section 552 he adds that: "It is the 
universal rule of ail Codes that the proper mode for objecting to any 
irrelevant allégation is by motion to strike out, and not by demurrer, 
nor by motion at the trial, to exclude the évidence." This is the rule 
in South CaroHna. Smith v. Smith, 50 S. C. 6y, 27 S. E. 545 ; Dent 
v. Railroad Co., 61 S. C. 335, 39 S. E. 527. Is this allégation of the 
ninth paragraph irrelevant ? An allégation or pleading is irrelevant 
when it has no connection with the issues involved. Test the ninth 
paragraph by this définition. The plaintifï is suing upon a contract 
of insurance, and seeks to hold the défendant liable thereon for the 
amount of damages described in the contract. Among the provi- 
sions of this contract is one limiting the liability of the insurer if there 
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be other insurancc. Before a verdict for plaintiff can be reached upon 
this cause of action, it must appear whether there was other insur- 
ance against the same risk, and, if so, to what extent. As this is a 
fact whblly within the knowledge of the insured, it is incumbent upon 
the plaintiff to show it. For this reason the rule in fire insurance 
is thus stated: 

"If the pollcy provides that the insurer shall not be liable for a greater 
proportion of the loss than the amount of the policy bears to the whole 
insurance on the property, the amount of other insurance, or the fact that 
there was none, must be stated." 11 Eue. PI. & Pr. 415, 416. 

The same principle applies to any bond of indemnity or insurance 
like this. See Suprême Council, etc., v. Fidelity & Casualty Surety 
Co., II ce. A. 96, 63 Fed. 48. If there be other indemnity, this 
fact must be stated. This being so, the statement made in the ninth 
paragraph bears directly upon the Hability of the défendant. If, on 
the trial, the plaintifif is able to prove a loss not amounting to $10,000, 
the verdict against the défendant must be measured by the amount 
already received from the American Surety Company. So it is an 
issue determining the amount of the verdict. 

Whilst, however, the gênerai allégation of this paragraph is not 
irrelevant, the mode in which it is stated is open to criticism. It 
not only states the fact, but it contains evidentiary matter qualifying 
it. The paragraph not only states the paymént, but it adds, "Upon 
the demand of the plaintiff the full sum was paid." Although this 
statement has no probative force, still, put in this way, it is calculated 
to affect the minds of the jury. The complaint must be amended by 
striking out in the ninth paragraph the words : "And upon the de- 
mand of the plaintiff .the full sum of $5,000 was paid to it by the 
American Surety Company," and inserting the words, "which has 
been paid by the American Surety Company." 



In re FLANDERS. 

(District Court, D. Vermont. April 20, 1903.) 

1. Bankruptct— Suit in Statb Court— STAY—DiscHAKaE—EFrBCT. 

Bankr. Act, § lia (Act July 1, 1898, c. 541, 30 Stat. 549 [U. S. Comp. 
St. 1901, p. 3426]), provides that a suit on a daim from which a discharge 
■would be a release, pending when à banlcruptcy pétition is flled, shall be 
stayed until after adjudication or dismissal thereof, and, if adjudication 
of bankruptcy is had, It may be further stayed 12 months, or, i£ within 
that time the banlirupt applies for a discharge, then until the question 
of discharge is determined. Held, that the stay of a suit for malpraetlce 
in a State court, ordered pending discharge, would not be continued after 
the diseharge had been granted. 

In Bankruptcy. 

Thomas W. Moloney, for plaintiff, 
Wilder L. Burnap, for bankrupt. 

WHEELER, District Judge. In this case there has been a tem- 
porary stay of proceedings in a suit against the bankrupt for malprac- 
tice as a surgeon, in a state court, pending discharge. While the 
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motion for continuing the stay has been pending, a discharge has 
been granted. The motion is now to be disposed of. 

By the terms of the bankrupt act, such a stay is to be granted only 
for the time during which the question of discharge may be open 
and pending. Section lia (Act July i, 1898, c. 541, 30 Stat. 549 
[U. S. Comp. St. 1901, p. 3426]). If a discharge is denied, or the 
time for asking one is allowed to expire without application, there 
is no occasion for such a stay. The suit may proceed as if there had 
been no bankruptcy, except as the trustée may intervene to save 
property rights for the estate. As to personal rights and HabiHties 
the bankrupt remains as before. If the discharge is granted, the 
right of action is brought under its effect according to the law; and 
the bankrupt becomes entitled to its protection, to be aivailed of by 
proper légal remédies. In re Rosenthal, 5 Am. Bankr. Rep. 799, 
108 Fed. 368. A stay of proceedings in the suit by the court of 
bankruptcy, as such, is not such a proper remedy. A stay pending 
the discharge would hâve been as extensive as could be proper for a 
permanent stay, and it would hâve expired on the granting of the dis- 
charge. None larger should be continued. The motion to continue 
the stay must therefore be denied; and the temporary stay, which 
stands unlimited now, must be vacated. This should, however, be 
without any préjudice to the rights of the bankrupt under the dis- 
charge. 

Motion to continue stay denied. Temporary stay vacated, without 
préjudice. 



EL PASO EEDUOTION 00. v. HARTFORD FIRE INS. CO. 
(Circuit Court, E. D. Pennsylvania. April 7, 1903.) 

No. 4. 

1. FiRB PoLTCT— Cancellation— Rktdbn op Unkabned Portion of Premicm. 

A fire policy declared that it might be canceled at any time by giving 
five days' notice, and then provided tbat, if canceled, the unearned 
portion of the premium should be returned on surrender of the policy. 
HeM, that on canceling the policy the Company was not required to re- 
turn the unearned premium until the policy was surrendered. 

2. Same — FoRFEiTUBE— Suspension of Business— Permitb. 

A flre policy eovering a manufacturing establishment declared that, 
unless otherwise provided by agreement indorsed thereon, it should be 
void if the establishment ceased to be operated for more than 10 con- 
sécutive days. The establishment ceased to be operated April 20th, but 
permits were granted allowing this until July 20th. The flre occurred 
July 23d, opérations not having been resumed. Beld, that the policy -was 
not In force. 

R. Stuart Smith and Morgan & Lewis, for plaintiflf. 
Frank R. Shattuck, for défendant. 

J. B. McPHERSON, District Judge (orally). I hâve considered 
this motion for a compulsory nonsuit, and, in my opinion, it must be 
granted. There may be two questions involved. The first question 
is whether or not the policy was canceled before the fire. The policy 
déclares that it may be canceled at any time by the company by giving 
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five days' notice,, amd goes on to provide that, if the policy is canceled, 
the unearned portion of the premium shàllbe returned on surrender of 
the policy. The tiridisputed évidence in the case shows that this op- 
tion of the Company was actually exercised. I regard, the letter writ- 
ten by their agents on, this subject as the required notice of cancella- 
tion, and, as that letter reached the properly authorized agent of the 
plaintilï on the I7th at the latest, the policy became void on the 22d, 
the day bef ore the fire. The fact that the unearned portion of the 
premium had not been returned at that time is, in my judgment, of no 
importance. The policy expressly provides that the unearned premi- 
um shall be returned "on surrender of the policy," I think thèse words 
mean exactly what they say. When the policy is surrendered, the 
unearned portion of the premium must be paid, but the company need 
not pay it before that time. The évident purpose of this provision is 
to compel the actual return of the written instrument, in order that it 
may not remain outstanding, to be a possible source of future trouble. 
But, whatever the purpose may hâve been, there is the plain contract, 
and it is my duty, as I think, to construe it according to its évident 
meaning. 

If this is true, the case cornes to an end at that point. But it is 
possible to take the view, and the plaintif! argues that it should be 
taken, that the correspondence betweenthe parties was not an exer- 
cise of the option to cancel, but amounted simply to notice on the part 
of the company that they would exercise that option at some time in 
the future ; in other words, was a mère déclaration of intention to act 
hereafter on that subject. If that is true, cancellation would not hâve 
taken place. Then the second question arises upon another clause 
of the policy: "This policy, unless otherwise provided by agreement 
endorsed thereon, shall be void if the subject of insurance be a manu- 
facturing estabHshment, and if it shall cease to be operated for more 
than ten consécutive days." This was a manufacturing establishment. 
It ceased to be operated some time in April, and the fire did not take 
place ùhtil the 23d of July. Of course, it had Ceased to be operated 
for many mpre days than ten. But by proper permits of the company, 
attached to the policy, permission had been given to cease opérations 
until the 20th day of July< Upon April 20th the fîrst permit was is- 
sued : "Privilège is hereby grantèd to cease opérations for one month 
from date." The efïéct of that was simply to extend the time of per- 
mitted idfénessfrom ten days to onel c&lendar month. In other words, 
instead of being allowed to hâve the plant idle for ten days, the plain- 
tifï was allowed to hav.èit îdle for thirty days. The next permit ex- 
téiided thétittie for another month, until June 20th : "Permission to 
cease opérations is hereby extended to June 20." Aftérwards, permis- 
sion was further extended to July 20th. The permission ceased upon 
that day, and the plaintifï's contention that the clause quoted gave 
a further period of ten days during which the plant might remain idle 
.cannot be supported. Therefore, '.if the notice of cancellation was in- 
Operative, it was the plain, duty of the plaintifï to take steps to protect 
itself fronj the opération ofthe clause under considération, and appli- 
cation should hâve been made for a further extension of permission. 
This was not donc, and the reason is plain. At that time the plaintiflf 
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regarded the notice of cancellation as effective, and therefore took no 
further steps under the policy. 
A compulsory nonsuit will be entered. 



In re STEAM VBHICLE CO. OF AMERICA. 
(District Court, B. D. Pennsylvania. April 23, 1903.) 
• No. 1,382. 

1. BaNKRUPTCT— PnBFElîEMCKS. 

To constitute a préférence, actual value must liave passed from the 
banlvrupt to tlie créditer in some form. Mère fictitious book entrles, al- 
though made througli collusion between the credltor and the bankrupt 
for the purpose of deceiving others, but which were unsuccessful, and 
did not aiïect the rights of other creditors, do not constitute a préférence, 
nor estop the créditer from denying the prima facie effect of such entries. 

In Bankruptcy. On certitîcate of référée concerning disallowance 
of daim of the Corbin Banking Company. 

Roland S. Morris, for Corbin Banking Co. 
R. Stuart Smith, for trustée. 

J. B. McPHERSON, District Judge. I am unable to agrée with 
the learned referee's conclusion in this case. No doubt the claim- 
ant's agent and an officer of the bankrupt company were parties to a 
discreditable trick, by which it was sought to deceive the intending 
purchasers of the bankrupt's property into paying a larger sum than 
their contract really obliged them to pay ; and, if the interest of thèse 
purchasers was now involved in the controversy, the questions for 
décision might be very différent. But the intended purchase was 
never carried out, the purchasers were not in fact deceived, and the 
présent controversy is among the creditors of the bankrupt company, 
none of whom (except, of course, the claimant) knew anything what- 
ever about the entries made upon the books of the claimant. In 
this condition of afïairs, I do not see upon what ground the banking 
company can be properly held to hâve received a préférence which it 
should now surrender before sharing in the fund for distribution. The 
claimant is not estopped from denying the prima facie effect of the 
entries upon its books. The éléments of estoppel are not présent. 
Upon this point it is enough to say that the other creditors not only 
did not act to their own préjudice upon such entries, but they did not 
even know that the entries existed. 

Neither, under the provisions of the bankrupt act, can the claimant 
be properly held to hâve received a préférence. It never received 
a cent of money or any other considération on account of the dis- 
puted items. No gain has come to it, and no loss has come to the 
bankrupt, because of what was done ; and therefore, as it seems to 
me, it is impossible to hold that mère juggling with book entries 
amounts to payment. As I look at the matter, payment means at 
least that value has passed in some form or other; and the word 
does not properly embrace a fictitious transaction, such as this, where 
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no value was intended to pass, and where none was actually trans- 
ferred. Reprehensible as the conduct under considération was, and 
whatever its effect might be in other proceedings, it did not do the 
slightest harm to the other creditors, and did not take from them 
any part of the bankrupt's assets. 

The exceptions to the report of the learned référée must be sus- 
tained, and the claim of the Corbin Banking Company admitted to 
share in the distribution of the fund. 



In re HARTMAN. 

(District Court, D. Massaebusetts. April 11, 1903.) 

No. 7,071. 

1. BANKRUPTCT—JnRisDicTioN— Préférences. 

Section 8 of tlie Ray bill (Act Feb. 5, 1903, § 8; 32 Stat. 798), amending 
section 23b of the bankniptey act of 1898 so as to give the bankruptcy 
court jurisdlction of suits for the recovery of certain préférences, is qual- 
ifled by section 19 (32 Stat. 801), whlch provides that the provisions of the 
act shall not apply to pending bankruptcy cases. 

3. Same — Adverse Claimakt. 

A party to whom it is claimed property of a bankrupt has been con- 
veyed in bad faith is an adverse claimant, and cannot be proceeded 
against in the bankruptcy court without his consent. 

In Bankruptcy. 

Daniel B. Beard, receiver, pro se. 
PhiHp Tworoger, for Frankenstein. 

LOWELL, District Judge. This is a pétition filed by the receiver, 
seeking the return of property alleged to belong to the bankrupt's 
estate, and now in the hands of one Frankenstein. The pétition allèges 
that the bankrupt delivered some of his property to Frankenstein at a 
time when the former was insolvent, and the latter knew the fact ; that 
the purchase by Frankenstein was not made in good faith, but with 
intent to delay, defraud, and hinder the bankrupt's creditors. The 
receiver's counsel further alleged, in argument, that the considération 
paid the bankrupt by Frankenstein, if there was any, was quite inadé- 
quate. Frankenstein, on the other hand, alleged that he had acted in 
good faith. Frankenstein objected to the jurisdiction, and the référée 
overruled the objection. Thereupon Frankenstein sought a review 
by this court. 

The pétition in bankruptcy and the adjudication were both before 
the passage of the so-called Ray bill (Act Feb. 5, 1903 ; 32 Stat. 797), 
though the receiver's pétition was fîled after the passage thereof. Coun- 
sel for the receiver conténded that the jurisdictional amendment made 
by section 8 of the Ray bill is not subject to the qualification of sec- 
tion 19; but it appears to me that the opération of the Ray bill is con- 
fined to cases in which the original pétition in bankruptcy has been 
filed since the Ray act took effect, and that section 19 applies as well 
to matters connected with a pétition in bankruptcy (e. g., préférences, 
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fees, grounds for refusing discharge, dividends, and jurisdiction) as 
to the pétition itself and to the adjudication. See section 17, where 
the provisions for an index are made expressly applicable to pétitions 
and discharges heretofore and hereafter filed. The contrary opinion 
expressed in Collier on Bankruptcy (4th Ed.) p. 533, seems to fly in 
the face of the plain language of the act. 

Counsel for the receiver further contended that, apart from the Ray 
bill, this court has jurisdiction ; but the claim of Frankenstein must be 
treated as an adverse claim, within the cases of Mueller v. Nugent, 184 
U. S. I, 22 Sup. Ct. 269, 46 L. Ed. 405; Eouisville Trust Co. v. 
Cominger, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413; Jaquith v. 
Rowley, 23 Sup. Ct. 369, 47 L. Ed. . 

For thèse reasons, the judgment of the référée is reversed. 



FOGAETY V. SOUTHERN PAC. CO. et al. 
(Circuit Court S. D. California, S. D. March 16, 1903.) 

1. Removai, of Causes — Ground for Rbmoval — Waivkr op Right to Remove. 

In an action In a state court against a citizen of the state and a citi- 
zen of another state tlie suit was dismissed as against the citizen of the 
state, but no notice of such dismissal was served on the other défend- 
ant, and thereafter, while ignorant of the dismissal, it requested a change 
in the time fixed for the trial of the case. Held, that It had not waived 
its rights to a removai. 

2. Samb— Time for Removal — Reasonable Time. 

The motion for removai having been granted 19 days from the dis- 
missal will be held to hâve been made within a reasonable time after 
the right of removai arose, though it did not appear when the moving 
party learned of his right to remove, or when the pétition for removai 
was flled. 

Messrs. Sullivan & Sullivan and Théo. J. Roche, for plaintiffs. 
W. H. Spencer, P. F. Dunne, C. E. Nougues, and Messrs. FHnt & 
Barker, for défendant. 

ROSS, Circuit Judge. This is a motion to remand the case to the 
state court, from which it was transferred. The action was brought 
against the défendant company. a corporation of the state of Ken- 
tucky, and one Nelson, a citizen of the state of California, alleging as 
ground of the action a joint injury by the défendants to the plaintiflf. 
On the 7th day of February, 1903, the plaintif! having notified the de- 
fendant Company that on that day he would move to set the case for 
trial, the plaintiff appeared, and moved the court to dismiss the action 
as against the défendant Nelson, which was then donc by an order 
entered in the minutes, and the case thereupon set for March 9, 1903, 
for trial, the plaintifï demanding a jury. The défendant company was 
anrepresented on that occasion, and, so far as the record shows, was 
at no time notified of the dismissal of the action as against its code- 
fendant, Nelson. Its attorney of record, on the I3th of February, 
1903, made a verbal request of the représentative of the plaintifï's 
attorneys for a change in the time fixed for the trial of the case, which 
suggestion was not acceded to by the attorneys for the plaintifif, and 
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thereafter the défendant company filed in '-e state court a pétition and 
bond for the removal of the action to th.s court, which motion was 
granted by a,ii prder entered on the 26th day of February, 1903. The 
time of the présentation of the pétition and bond for the removal is 
not made to appear in the record, nor does it appear when the défend- 
ant corripany first learned of the dismissal of the action as to Nelson, 
and its conséquent right to remove the case to this court. 

It is clear that prior to the dismissal of the case as against the de- 
fendant Nelson, no ground of removal existed. That right in the de- 
fendant company fîrst arose upon the dismissal of the action as against 
its codefendant orj the 7th day of February, 1903. No notice of such 
dismissal appears to hâve been given to the défendant company àt 
any time, and the verbal request of its attorney for a change of the 
time set for the trial of the action in the state court was, so far as ap- 
pears from the record, made in ignorance of the fact that the right of 
removal on the part of the défendant company then existed. That 
fact is of itself sufhcient to show that the défendant company cannot 
be held to hâve waived its right in that respect by the verbal applica- 
tion of its attorney, even if, by such an application, unacceded to, it 
would otherwise be held bound. Nor, from the facts appearing, can 
it be properly held that the application for the removal of the action 
was not made by the défendant company within a reasonable time after 
its right of removal arose. 

The motion is denied. 



In re BIMBERG. 
(District Court, S. D. New York. April 3, 1903.) 

1. Bankruptcy—Dischahge— Vacation— Paeties in Intbrest— Creditors — 

Failubb to Phovb Claim. 

That a créditer of a Ijankrupt falled to file or prove hla claim within 
a year after the adjudication, and was thereby precluded by Bankr. Act, 
§ 57n, Act July 1, 1898, c. 541, 30 Stat. 560 [U. S. Coinp. St. 1901, p. .5444], 
from thereafter proving his claim, or sharing in any dividend which might 
be declared if the discharge was vacated, did not deprlve him of the 
right to move to vacate such discharge, as a party in interest, within 
section 15, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3428], since, if the dis- 
charge were vacated, the créditer would be entitled to collect his claim 
from any property acquired by the bankrupt after bankruptcy. 

2. Samk — JuRisDrcTiON— Amendmbnt Op Dkcrbes. 

A court of bankruptcy has gênerai power to amend its decrees In Ita 
discrétion, and on its own motion to vacate a discharge, in the further- 
ance of justice, before the expiration of a year after it was granted. 

Abraham G. Meyer, for creditor. 
Herbert H. Maass, for bankrupt. 

HOLT, District Judge. This is a motion to vacate a discharge. 
More than a year has passed since the adjudication. The creditor 
making the application to vacate the discharge has never proved his 
claim. A preliminary objection is made that he is not a party in in- 
terest, within , the meaning of section 15 of the bankrupt act (Act 
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July I, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 342?]), 
authorizing such a motion ''upon the application of parties in interest." 
It is asserted that the créditer, not having prpved his claim, and being 
prohibited by section 57n, 30 Stat. 560 [U. S. Comp. St. 1901, p. 
3444], from hereafter proving his claim, is not a party in interest, be- 
cause he could not share in any dividend if the discharge were vacated. 
l"he language of section ^yn is that "daims shall not be proved against 
a bankrupt estate subséquent to one year after the adjudication." 
The authorities hold that this language is more than a limitation of 
time, and is an absolute prohibition. Bray v. Cobb (D. C.) 100 Fed. 
272; Re Shafïer (D. C.) 104 Fed. 982; Re Moebius (D. C.) 116 Fed. 
47; Collier on Bank. (4th Ed.) p. 394. The moving créditer, there- 
fore, if the discharge were vacated, could not share in any dividend, 
but I think that that fact does not establish that he is not a party in 
interest. He has an interest in having the discharge vacated, for, if 
it is vacated, he can collect his claim from any property acquired by the 
bankrupt after the bankruptcy. Moreover, it is stated by counsel that 
in this case no claims were fîled by any creditors. The bankrupt's 
schedules stated that he had no assets, and the creditors seem to hâve 
rehed upon that statement. The ground of this motion is that he had 
assets when he went into bankruptcy, and has them still, but has con- 
cealed them. If this charge is true, and a trustée were appointed who 
collected the assets, as no creditors hâve proved claims, and the time 
has passed in which they can do so, the trustée would apparently be 
obliged to pay the money back to the bankrupt. The resuit, there- 
fore, would apparentlj^ be that if the discharge were set aside the crédit- 
er could enforce his claim against the property concealed. Under the 
act of 1867 it was held that a creditor who had a provable debt, even 
if he had not proved it, could move to vacate a discharge. Re 
Douglas (D. C.) II Fed. 403. Moreover, a court of bankruptcy has 
generally power, like any other court, to amend its decrees, in its dis- 
crétion, at any time, in the furtherance of justice, in the absence of any 
statutory prohibition. Re Dupée, 6 N. B. R. 89, Fed. Cas. No. 4,183. 
Undoubtedly a discharge cannot be vacated after a year has passed, 
but, before a year has passed, the court, on its own motion, in my 
opinion, coûld vacate a discharge, if justice required it. 

My conclusion is that the preliminary objection should be overruled. 
If the bankrupt files afïidavits putting in issue the facts stated in the 
moving papers, the matter will be referred to a référée as commis- 
sioner to take testimony and report. If no such afi&davits are filed, 
the motion is granted. 



9-14 121 FEDERAL REPORTEE. 

CHAMPNEY V. HAAG. 

(Circuit Court, B. D. Pennsylvania. March 18, 1903.) 

No. 42. 

1. CopyRiGHTS— Rephoduction ov Photographs— Tnfbingembnt. 

Where illustrations published by défendant, whicli were allégea to 
c'onstltute an infringement of the copyright on plaintiŒ's painting, were 
reproductions of a copyrlghted pliotograpli of sucli painting, and not of 
the painting, such illustrations constltuted an infringement of the copy- 
right on the photographs only, and not on the copyright of plaintiiï's 
painting. 

Motion by Défendant for Judgment upon Reserved Point, Not- 
withstanding the Verdict. 

Henry C. Quinby, for plaintifif. 
Ira J. Williams, for défendant. 

J. B. McPHERSON, District Judge. Upon more careful examina- 
tion and considération than was possible at the trial, I am satisfied 
that the évidence shows beyond question that the illustrations pub- 
lished by the défendant were reproductions of the photograjîh that had 
been copyrighted by Curtis & Cameron, and were not reproductions 
of the plaintiff's painting by any other hand or by any other process. 
If the photograph was copyrightable by reason of possessing artistic 
value that had been contributed to it by the photographers, the right 
of action for the publication complained of would belong to them, and 
not to the painter. No attempt was made at the trial of this suit to 
attack the photographers' copyright, and it was therefore necessary 
to regard it as at least prima facie valid. No doubt it was attacked 
in another suit brought by the photographers themselves, but that pro- 
ceeding was still undetermined, no final judgment having been entered 
when the trial of this action took place. For thèse reasons, it seems 
to me that fehe verdict, which rests necessarily upon the finding that 
the illustrations in question were not copied f rom the photograph, 
has no foundation in the testimony, and that the plaintifï's case entirely 
failed of support. The défendant, I think, is entitled to Judgment not- 
withstanding the yerdict. To the entry of such judgment, an exception 
is granted to the plaintifif. 
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FEEEENBACH v. MUTUAL EESBEVB FUND LIFE ASS'N. 

(Circuit Court of Appeals, Eighth Circuit March 9, 1903.) 

No. 1,768. 

1. Life Insdkance— Assessmbnts — Timb for Payment. 

An insurance certiflcate and the by-laws of the insurance association 
provlded that proof of tlie mailing of a notice addressed to a member 
should be deemed and held to be conolusive proof "of due notice to sald 
member" of an assessment. The certiflcate further provided that as- 
sessments should be payable "within thirty days from the date of each 
notice." Held, that the word "notice," as used in the latter clause, did 
not mean the printed paper mailed, but the information thereby conveyed 
to the insured, and that the 30 days were not to be computed from the 
date of the paper, nor the date on whlch It was mailed, but from the 
day on which it was, or should hâve been, recelved by the insured In 
due and regular course of mail. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

C. B. Williams (R. P. Williams, on the brief), for plaintiff in error. 
James C. Jones (William C. Jones, Lon O. Hocker, and George 
Burnham, Jr., on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This action was brought originally by 
Jacob Lambert against the Mutual Reserve Fund Life Association, a 
corporation organized under the laws of the state of New York. 
After the trial of the cause, and the rendition of a judgraent therein 
in favor of the défendant, Jacob Lambert died, whereupon Thomas 
Eerrenbach, executor of his estate, was substituted as plaintifif in 
place of the deceased. The action was brought to recover premiums 
amounting to $2,665.65 which Jacob Lambert paid during his lifetime 
to the défendant company as assessments or premiums upon a policy 
of insurance upon his life, which appears to hâve been issued by the 
défendant company to the deceased on April 5, 1883. The premiums, 
as they were assessed and demanded, were regularly paid by the 
insured from that time forward until May 3, 1899, when an assessment 
or premium on the policy that was levied by the défendant company 
March 15, 1899, was tendered to the company's agent at the city of 
St. Louis, Mo., where the deceased resided, but was declined by the 
agent unless the insured submitted to another médical examination 
before the company's médical examiner, which examination he de- 
clined to undergo, and could not undergo, in fact, because he had 
become diseased, and was at the time over 70 years old ; having taken 
eut the policy in question at the âge of 56. The défendant company 
declined to accept the premium, amounting to $77.50, that was ten- 
dered by the deceased on May 3, 1899, because, as the company as- 
serted, it was overdue, and should hâve been paid not later than May 
I, 1899. The deceased, on the ôther hand, insisted that he had the 

1 1. See Insurance, vol. 28, Cent. Dig. §§ 1902, 1903. 
121 F.— 60 
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right to pay the premium known as "Mortuary Çall 103" on May 3, 
1899; and becausé it was refused, and because, following such refusai 
of the premium, the policy was declared null and void and forfeited 
by the défendant company, he counted upon such conduct on its part, 
in the iîrst count of his complaint, as a breach of the contract of 
insurance, which entitled him to recover the premiums that hadbeen 
paidsince the issuance of the policy. 

The case hinges on the question whether the prernium that was 
tendered on May 3, 1899, was tendered in time to avoid a forfeiture, 
and the undisputed facts upon which the décision of that question 
dépends are thèse : The policy of insurance which was issued to the 
insured, in its opening paragraph, contains the following clause : 

"AU mortuary assessments payable at the office of the association wlthin 
thirty days from the date of each notice." 

The certificate further provides that : 

"A notice addressed to a member at his post-office address as appearing 
upon the books 6t the association, according to its usual course of business, 
shall be deemed a sufflcient notice, and proof of mailing the same, according 
to the usual course of business of sald association, shall be deemed sufflcient 
proof of compliance herewith on the part of sald association." 

A similar provision to thelast is found in the constitution and by- 
laws of the company, which further provide that: 

"An affldavlt bf or proof of addressing and mailing the same according 
to the usual course of business of sald association, shall be taken and deemed 
as évidence, and shall be, constltute, and be deemed and held to be couclusive 
proof of due notice to sald member and every person acceptîng or acqulring 
any Interest theréunder." 

The notice of: the assessment or premium in controversy, which 
was leviedj^s above stated, on March 15, 1899, contained a state- 
ment that it was payable "within thirty days from the date of this 
notice." A notice of mortuary call No. 103, in the usual form, and 
containing the statement aforesaid, was by the défendant company 
deposited in the mail at the city of New York on March 31, 1899, 
postage prepaid. In due course of mail it reached the city of St. 
Louis, Mo., where the deceased resided, on April 2, 1899; but, as 
that day fell on Sunday, it was not delivered to the deceased in due 
course of mail until the following Monday mornïng, April 3, 1899. 
The deceased handed this notice to an agent of his who had charge of 
his business afifairs, with directions to pay the assessment. This agent 
on May i, 1899; went to an office building in the city of St. Louis 
where the défendant had prior to that time, and up to March 22, 1899, 
maintained its office, with the money necessary to pay the assessment, 
but found that the défendant company had changed its location. On 
May 3d, learning to what place the défendant company had removed 
its i office, he went to that place on May 3d, and tendered the f ull 
amount of the assessment, to wft, $77.50; but the company's agent 
declined to accèpt the money, for the reasons stated heretofore, un- 
less he womld uhdergo anotner médical examinatlon. Thereafter, as 
thé plaihtiff declined to undergo, and, on account of his physical con- 
dition, could not undergo, another médical examinatïon, the company 
declared his policy, and ail payments theréunder, forfeited. 
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It is contended in behalf of thc défendant company, and that view 
was adopted by the lower court (resulting in a judgment in the de- 
fendant's favor), that the word ''notice," as used in the certificate 
or policy and in the company's by-laws, means the printed paper by 
which knowledge of an assessment is communicated to the insured, 
and that the 30 days limited within which to make payments must be 
computed from the date given to or borne by that paper. On the 
other hand, the plaintifï contends that the word "notice" means knowl- 
edge or information communicated to the insured by means of the 
paper, and that the 30 days are to be computed from the time when, 
in due course of mail, such knowledge or notice comes to the in- 
sured. It is not claimed that, if the paper goes astray or is lost in 
the mail, the insured will not be afïected with knowledge of the as- 
sessment until it arrives; but it is insisted that as the object is to 
give the insured knowledge of an assessment, and as the mère exécu- 
tion of a notice or the mère deposit of the same in the mail cannot im- 
part knowledge, the agreement of the parties should be construed to 
be that the insured should be conclusively presumed to hâve knowl- 
edge of an assessment on such day as, in due course of mail, the notice 
of the assessment ought to corne to hand, and that the 30-day period 
runs from that date. It will be observed, therefore, that, according to 
the company's theory, the premium in question was payable May i, 
189g, while, according to the plaintiff's theory, it was payable as late 
as May 3, 1899, because the notice arrived on April 3, 1899, and the 
computation, as he contends, should be made from that day, excluding 
April 3d, and including May 3d, according to the gênerai rule for the 
computation of time. 

The question presented is not novel, but bas been decided by 
other courts. As early as the year 1887 it was held by the Court of 
Appeals for the state of Kentucky in National Mutual Benefit Ass'n 
V. Miller, 85 Ky. 88, 93, 2 S. W. 900, 901, that, where the charter of 
a mutual benefit society provided that "any member failing to pay his 
assessment within thirty days from the date of notice shall forfeit his 
membership, * * *" the time within which payment is to be 
made "is not to be computed from the actual date of the notice, or 
from the day it was mailed to the member, but, when sent by mail, 
from the time at which the notice would, in the regular course of mail, 
be received by the member." In the case of United States Mutual 
Accident Ass'n of the City of New York v. Mueller, 151 111. 254, 37 
N. E. 882, 885, the Suprême Court of that state held, in the year 
1894, that, although the by-laws of the order contained the provision 
that "payments are to be made * * * within thirty days from the 
date of the notice thereof," that meant from the date of the service 
of the notice, and not the date of the writing. And since this case 
was submitted our attention has been called to a very récent décision 
of the same court in the case of Cronin v. Suprême Council Royal 
League, 65 N. E. 323, wherein the same doctrine is reiterated, namely, 
that, where a by-law of a bénéficiai association provides that payment 
of assessments shall be made within 30 days of the date of the notice, 
a member is not in default until 30 days from the time notice is re- 
ceived. This rule of construction was also adopted and approved by 
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the Suprême Court of Minnesota in the year 1898 (Bridges v. National 
Union, 72 Minn. 486, 496, 76 N. W. 270, 409, yy N. W. 411); that 
court saying: 

"ïhe 'date of the notice,' In cases of this kind, is not tUe date printed on 
the notice Itself, but, when sent by mail, Is the day of the date on whlcb 
the notice is mailed, or Is or Should be recelved -by the member In due and 
regular course of mail." 

That court aiso held, following the gênerai rule applicable to the 
construction of insurance policies, that, in placing a construction on 
such a provision, that construction should be adopted which is most 
favorable to the insured, and will avoid a forfeiture. Likewise, the 
Suprême Court of Louisiana, in the year 1871, in the case of Wetmore 
V. Mutual Aid & Benevolent Life Ass'n, 23 La. Ann. 770, held that 
where a provision of a policy issued by a benevolent association re- 
quired members of the association to pay a small assessment within 
30 days after the death of a member, being notified thereof by publica- 
tion in one daily newspaper published in the city of New Orléans in 
English, German, and one in French, for fîve consécutive days, the 
30-day period did not commence to run until the last day of the five 
publications. Mr. Bacon, in his work on Benefit Societies & Life 
Insurance (section 382) also states the doctrine thus : 

"Where the laws of the soclety requlre that the assessment shall be paid 
within a certain number of days 'from the date of the notice' thereof, the 
date will be construed to mean the day it is delivered or recelved, and not 
the date wrltten in the notice, or the day it Is mailed; and, In Computing the 
number of days, the day on which the notice is recelved will be excluded." 

The adjudications aforesaid are ample to sustain the plaintifif's 
contention that the premium in question was tendered in time to 
avoid a forfeiture, although not tendered until May 3, 1899; and 
we feel the more inclined to follow thèse adjudications, and adopt 
the construction of the phrase "thirty days from the date of each 
notice" which has been adopted for several years by so many courts 
of last resort, since it will obviate a forfeiture, which courts always 
strive to prevent. It is a well-settled rule that, where doubts arise 
as to the proper construction of clauses in insurance contracts, that 
view of them should be adopted which is most favorable to the in- 
sured. It is most reasonable thât thèse décisions should be fol- 
lowed in the case in hand, since the insured had paid premiums for 
many years on the policy in question, and, by reason of his advanced 
âge and bodily infirmities, could not obtain other insurance when 
the alleged forfeiture occurred. The conduct of the défendant Com- 
pany in attempting to rid itself of the risk in the manner and under 
the circumstances disclosed by this record cannot be viewed other- 
wise than with disfavor, and the construction which it seeks to hâve 
placed on its policy and its by-laws to accomplish that end is ac- 
cordingly rejected as contrary to law and opposed to fair business 
dealings, especially as between an insurer and an insured. 

It was not seriously urged on the argument by counsel for the 
défendant company that if the company wrongfully refused to re- 
ceive the premium which was tendered to it on May 3, 189g, it was 
not liable to the plaintiff in some amount on account of such wrong- 
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fui conduct. It was practically admitted on the argument that, if 
it wrongfully refused to receive the premium in question, it was 
liable. We fully concur in that view, but for what amount a re- 
covery may be had — ^whether it be the amount of the premiums, as, 
sued for in the first count of the pétition, or the face of the policy, 
the insured being now dead — we are not called upon at this time 
to décide. No such question was considered by the trial court, 
because it held that the policy and ail premiums paid thereon were 
lawfully forfeited, and that the plaintiff could not recover. It so 
directed the jury, and the verdict was rendered in accordance with 
that direction. This instruction was erroneous, and ought not to 
hâve been given. 

The judgment of the lower court is accordingly reversed, and the 
case is remanded to that court for a new trial. 

SANBORN, Circuit Judge (dissenting). The sole purpose of the 
judicial construction of a contract is to ascertain the intention with 
which the parties made it. Thèse parties agreed that the mortuary 
assessments were payable "within thirty days from the date of each 
notice," and the sole question in this case is whether they intended, 
not by this stipulation alone, but by the entire contract, to agrée that 
the assessment of April i, 1899, should be payable within 30 days 
from the date upon the printed notice of it, which was mailed to the 
assured under the agreement, or within 30 days from the time when, 
in the ordinary course of the mail, the assured would hâve received 
this printed notice. The court below was of the opinion that the 
parties to this contract intended to agrée that the assessment should 
be payable within 30 days from the date upon the printed notice, and 
the following considérations lead me to concur in the view taken by 
that court: 

I. Ail the stipulations and parts of a contract must be read and 
considered together, to ascei'tain the true intention of the parties 
to it. That intention cannot be perceived by looking at a single 
stipulation alone. Ail the terms of the agreement must be taken 
in their ordinary, plain, and popular sensé. Their natural, obvions 
meaning must be preferred to any curious, hidden sensé which noth- 
ing but the exigency of a hard case and the ingenuity of shrewd 
counsel would suggest. Impérial Fire Ins. Co. v. Coos Co., 151 
U. S. 452, 463, 14 Sup. Ct. 379, 38 h. Ed. 231 ; Fred J. Kiesel & Co. 
V. Sun Ins. OfÉce of Lonaon, 88 Fed. 243, 246, 31 C. C. A. 515, 518; 
McGlother v. Provident Mutual Accident Ass'n, 89 Fed. 685, 687, 
32 C. C. A. 318, 322; Delaware Ins. Co. v. Gréer (C. C. A.) 120 
Fed. 916. The by-laws of the défendant were a part of the contract. 
They provide that "on the first week day of the months of Febru- 
ary, April, June, August, October and December of each year" an 
assessment shall be made upon ail the members of the Insurance Com- 
pany, and that "a failure to pay the assessment within 30 days from 
the first week day of February, April, June, August, October and 
December shall forfeit his membership in this association with ail 
rights thereunder and the certificate of membership shall be nuil and 
void." The first week day of April, 1899, was April ist, and under 
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this provision of the by-laws tlie time to pay tlie assessment made 
on that day expired on May i, 1899— exactly 30 days after the date 
printed upon the notice which was mailed to the assured. 

The by-laws further provide that "a notice addressed to a member 
at his post-office address as appearing upon the books of the asso- 
ciation shall be deemed a sufficient notice," and that "an affidavit 
of or proof of addressing and mailing the same according to the 
usual course of business of said association, shall be taken and 
deemed as évidence, and shall be, constitute, and be deemed and held 
to be conclusive proof of due notice." The certificate or pohcy 
reads that "a notice addressed to a member at his post-ofïice address 
as appearing upon the books of the association, according to its usual 
course of business, shall be deemed a, sufficient notice," and that 
"in considération of the statements, représentations * * * and 
of ail mortuary assessments payable at the office of the association 
within thirty days from the date of each notice," the association re- 
ceives the assured as a member. 

It is undeniable that the "notice addressed to the member," pre- 
scribed in the by-laws and in the certificate, is the printed paper 
on which the information regarding the assessment is inscribed, and 
not the information which that notice contains. Why should the 
word "notice," in the clause "thirty days from the date of each 
notice," hâve a différent signification ? The natural inference and 
presumption is that the parties used this word in the same sensé the 
third time they put it into the contract that they had used it before. 
Why should the simple and obvious meaning of the term "date of 
each notice" in the contract be discarded, and the words "the time 
when in the ordinary course of the mail the member ought to receive 
the notice mailed to him," or words of similar import, be substituted 
for it? The word "date" is a word customarily used to describe the 
désignation of time inscribed upon a written or printed paper. The 
word "time" is a word customarily used to describe the hour or 
day of the receipt of information. The date of a letter or of a no- 
tice is not the time of its receipt, or of its probable receipt. Nor 
is the time of a letter, if such an expression could be properly used, 
or the time of a receipt of a letter or of a notice, the date of the 
letter or notice. The words "time" and "date" are not interchange- 
able. The expression "thirty days from the date of each notice" is 
plain and clear, Its signification is obvious. It does not even sug- 
gest the meaning 30 days from the time when, in the ordinary course 
of the mail, the member ought to receive the notice, and it seems 
to me that such an ingénions and far-fetched interprétation ought 
not to be imported into it. It is confidently insisted, without fear 
of successful contradiction, that the plain, obvious meaning of the 
clause that the mortuary assessments shall be "payable within thirty 
days from the date of each notice," and the only meaning that would 
occur to 99 out of 100 persons who should either carefully or casually 
read this entire contract, would be that the assessments were payable 
within 30 days after the date upon the printed notice that was, by 
the terms of the by-laws and certificate, to be addressed to the mem- 
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Nor does this view rest upon niere opinion. The undisputed évi- 
dence in this case présents a conclusive démonstration that this is 
the obvious and the only natural meaning of the clause. The insur- 
ance company perceived this meaning, understood that this was the 
signification of the clause, and acted upon that understanding. From 
the inception of the contract, in 1883, until the default, in 1899, it 
dated ail its notices on the days on which the assessments were 
made, and it inserted in each of them a statement that the assessment 
to which it related was "to be paid within thirty days from the date 
of this notice." The assured never conceived that the clause had any 
other signification. He understood that it meant that the assessments 
must be paid within 30 days after the dates printed upon the paper 
notices he received. Upon that understanding, he paid ail his assess- 
ments within that time, except the one in controversy. He believed 
that the last day for the payment of this last assessment was 30 days 
after the date upon the printed notice of it which he received, and, 
in accordance with that understanding, he attempted to pay it upon 
that day, but failed. Even after he had failed, it never occurred to 
him that this contract could hâve the recondite and curions sig- 
nification that is now ascribed to it. On the other hand, when, on 
May 3, 1899, the insurance company refused to accept his tender, and 
notified him that it was too late, he understood that this statement 
was true, and conceded that he had failed to pay the assessment in the 
time stipulated by his contract. He made a written application on that 
day for reinstatement under the by-laws of the company, in which 
he recited that his membership and policy had expired by reason of 
his honpayment of the assessment of April i, 1899. When his counsel 
came to read and study this contract to prépare their cause of action, 
it was as plain to them as to the parties to the contract that the agree- 
ment meant that the assessment must be paid within 30 days after 
the date upon the printed notice, or on May i, 1899, for they wrote to 
the insurance company, under 'date of May 24, 1899, that "on the ist 
of this month the assessment or premium of Jacob Lambert on policy 
No. 11,337 was due and payable." They did not claim that the agree- 
ment had the meaning they now seek to give it, but they based their 
claim on Lambert's attempt to pay on May ist, his tender on May 
3d, and a waiver of compliance with the terms of the policy by the 
company. Nor had the new Hght yet dawned upon them when they 
filed their amended pétition on June 23, 1900, upon which this case 
went to trial, for they made no claim in that pleading that this assess- 
ment was not required by the contract to be paid within 30 days 
after the date upon the printed notice, but, on the other hand, ex- 
pressly averred "that the bimonthly payment, mortuary call, or as- 
sessment due on or before thirty days after the ist day of April, 
1899, was ofïered to be paid and tendered by saîd plaintifï to défendant 
through its agent in the city of St. Louis, Missouri." It was not un- 
til some time after the pleadings had beeri closed that the ingenuity 
and re;search of counsel discovered that this contract might hâve some 
other signification than the obvious meaning which it bears upon its 
face, and which the parties to it had always understood it to hâve. 

Now, the real question in this case is, whatdid the parties to this 



952 121 FEDERAL REPORTER. 

agreement intend when tliey made their contract? Upon what sig- 
nification of this clause did their minds meet in 1883, when they ex- 
ecuted it? It cannot be that they met upon a nieaning so fécondité 
and ingenious that it never occurred to either of them or to their 
counsel until after the pleadings in this case had been closed, more 
than 16 years after the agreement was made. It must be that they 
met upon the plain, ordinary, popular, and obvious sensé of the 
words of the contract ; upon the signification which the writings and 
acts of the parties conclusively show they adopted and acted upon for 
more than 16 years after the contract was signed ; upon the meaning 
that the assessments were payable within 30 days after the date in- 
scribed upon the printed notice addressed to the assured. 

2. Where a contract is susceptible of two constructions — one which 
makes the différent parts of it accordant, and another which makes 
them discordant — the former must be given, because it cannot be 
assumed that the parties intended to insert inconsistent provisions. 
Miller v. Hannibal & St. J. R. Ce, 90 N. Y. 430, 433, 43 Am. Rep. 
179; Barhydt v. Ellis, 45 N. Y. 107, no; Surdon Sugar Refin. Co. 
V. Payne, 167 U. S. 127, 142, 17 Sup. Ct. 754, 42 L. Ed. 105. By the 
terms of the by-law which has been quoted, the assessment of April 
I, 1899, was payable on or before 30 days from the first week day of 
that month, and that time expired on May l, 1899. The notice of this 
assessment addressed to the member under the by-laws and the cer- 
tificate was dated on April i, 1899. The construction that the clause 
in the certificate, "thirty days from the date of each notice," means 
30 days from the date on the printed notice, which was adopted by 
the court below, makes this clause consistent with the express pro- 
visions of the by-laws, because the first week day in April was April 
ist and the date of the notice was April i, 1899. On the other hand, 
the interprétation given to it by the majority of this court brings this 
clause into unnecessary conflict with the by-laws, and makes the as- 
sessment payable at one time by the terms of the by-law, and at an- 
other by the terins of this clause of the certificate. Why should the 
obvious sensé of the clause, which makes ail the stipulations of the 
by-laws and certificate harmonious and certain, be discarded for the 
purpose of importing into the contract a curious and recondite mean- 
ing, which makes its stipulations contradictory and its meaning doubt- 
ful? 

3. The meaning which the parties themselves adopted and under- 
stood to be the sensé of their agreement is the actual contract of 
the parties, for this is the signification upon which the minds of the 
parties meet. , In the interprétation of an agreement, a court ought not 
to départ from the signification which the parties themselves adopted 
and acted upon before any controversy arose. "If it leaves the par- 
ties to be governed by their understanding of their own language, 
it, in efï"ct, enforces the contract as actually made. That they should 
be so permitted to construe their own agreement accords with every 
principle of reason and justice." St. Louis Gaslight Co. v. City of St. 
Louis, 46 Mo. 121, 128; Housekeeper Pub. Co. v. Swift, 38 C. C. A. 
187, 193, 97 Fed. 290, 296; Schofield v. Bank, 38 C. C. A. 179, 182, 
97 Fed. 282, 286; Toplifï v. Toplilï, 122 U. S. 121, 131, 7 S'ip. Ct. 
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1057, 30 L. Ed. II 10; Chicago v. Sheldon, 9 Wall. 50, 54, 19 L. Ed. 
594. The parties to this contract understood, acted, wrote, and 
pleaded for more than 16 years with the understanding that the clause 
in the certificate that mortuary assessments should be payable "within 
thirty days from the date of each notice" meant that they were pay- 
able within 30 days from the date printed on the paper notice ad- 
dressed to the members under the by-laws and the certificate. Since 
this was the signification upon which their minds met when they 
made their agreement, and upon which they continued in unison un- 
til some time after the pleadings in this action were closed, this was 
the actual contract between them. The meaning of the parties to 
written agreements must be ascertained by the ténor of the entire 
writing, and not by looking at a part of it. Boardman v. R 1, 6 
Pet. 328, 8 L. Ed. 415. The terms of an agreement are to be con- 
strued in the plain, obvious, and popular sensé. Impérial Pire Ins. 
Co. V. Coos Co., 151 U. vS. 463, 14 Sup. Ct. 379, 38 L. Ed. 231. A 
construction which makes the stipulations of a contract harmonious 
must be, if possible, given the préférence over one which makes 
them contradictory. Miller v. Hannibal & St. J. R. Co., 90 N. Y. 
433, 43 Am. Rep. 179. The sensé in which the parties understood 
their contract when they made and were acting under it is the actual 
agreement between them, because it was upon that signification that 
the minds of the parties met. St. Louis Gaslight Co. v. City of St. 
Louis, 46 Mo. 128. Because, when the entire agreement is read and 
considered together, the obvious, popular sensé and meaning of the 
clause, "within thirty days from the date of each notice," in this cer- 
tificate, seems to me to be "within thirty days after the date upon 
each printed notice," while the meaning, "within thirty days from the 
time when, in the ordinary course of the mail, each printed notice 
ought to be received by the member." seems to be hidden, curious, 
and unsuggested by either a casual reading or an ordinary study of 
the clause, because the former interprétation makes ail the pro- 
visions of the contract harmonious and consistent, while the latter 
makes them inconsistent and contradictory, and imports into the con- 
tract doubts and uncertainties which do not exist if its terms are 
given their ordinary and obvious meaning, and because the parties 
to the agreement themselves understood this clause in the former 
sensé, made the contract, wrote, acted, and pleaded under it, with 
that understanding, for 16 years, so that this signification was the 
meaning, and the only meaning, upon which their minds actually 
met, the conclusion seems to me to be unavoidable that the court 
below was right in adopting this construction. 

The opinion of the majority rests upon the décisions of state 
courts in National Mutual Benefit Ass'n v. Miller, 85 Ky. 88, 93, 2 
S. W. 900; U. S. Mutual Accident Ass'n v. Mueller, 151 111. 254, 
Z7 N. E. 882; Cronin v. Suprême Council Royal League (111.) 65 
N. E. 323; Bridges v. National Union, ^x, Minn. 486, 496, 76 N. W. 
270, 409, Tj N. W. 411 ; and Wetmore v. Mutual Aid & Benevolent 
Ass'n, 23 La. Ann. 770; and a statement based upon thèse décisions 
in Bacon on Benefit Societies & Life Insurance, § 382. But even if 
thèse authorities were in point in the case in hand, they would be 
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persuasive, only, not authoritative', and the construction given to tliis 
agreement by the majority is so abhorrent to my niind, and seems 
to me to be so violative of the ordinary canons of construction, that 
nothing legs than a. décision of the Suprême Court, to which we are 
ail bound to yield assent, would seem to me to make it my duty to 
surrender the free exercise of my reason and judgment upon this 
question. It is a question of gênerai law. The décisions of state 
courts, though persuasive, are not controlling in the national courts 
upon such a question. When a controversy over the construction 
of their contract arises between citizens of différent states, Congress 
has, in its wisi^om, granted to them the right to a décision of that 
controversy by the national courts. The very purpose of this grant 
was to enable the parties to secure an original investigation of the 
questions which the controversy présents by a fédéral court, and 
to obtain its indépendant judgment upon them. When the judges 
of the national courts fail to form independent opinions and to exer- 
cise their own judgments upon such questions, and merely follow 
the décisions of the state courts, the grant of jurisdiction to the na- 
tional courts will hâve ceased to accomplish the purpose for which 
it was enacted. City of Ottumwa v. City Water Supply Co. (C. C. 
A.) 119 Fed. 315, 325; Casserleigh v. Wood, Id. 308. When the 
parties to this action invoked the décision of this court upon the 
questions relating to the construction of their agreement, the acts 
of Congress gave them the right to its independent judgment and 
opinion, uncontroUed by the opinions of state courts, and unin- 
fluenced by them, save as the reason, logic, and' arguments they con- 
tain, and the déférence always due to the opinions of judges learned 
in the law, may persuade- A careful reading of the opinions cited by 
the majority has failed to satisfy my mind that the interprétation of 
this contract adopted by the trial court was erroneous. There are at 
least two reasons why the authorities cited in the opinion of the 
majority are not persuasive. The first is that the controlling facts 
in the case at bar differ so essentially from the facts in those cases 
that, even if those décisions are right, they are inapplicable to the 
question which the court below was compelled to décide. Not one of 
the décisions in those cases was çonditioned by either of two con- 
trolling facts which exist in this case, and which are in themselves 
determinative of the- construction of this contract, to wit, the fact 
that the by-law which has been quoted contained an express stipula- 
tion that the assessment should be paid within 30 days from the 
first week day of April, which was exactly 30 days from the date 
upon the printed notice, thus clearly indicating that the meaning of 
the parties when they used the clause "within thirty days from the 
date of each notice" was within 30 days from the date upon each 
printed notice, and making any other construction a source of repug- 
nancy between stipulations otherwise harmonious, and of doubt and 
uncertainty in a contract otherwise plain and consistent, and the fact 
that the parties to the agreement, when they made it, and for 16 
years thereafter, understood that the meaning of this clause was that 
the assessments were payable within 30 days after the date upon each 
printed notice, and wrote, acted, and pleaded upon that understand- 
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ing. Another reason why the opinions in those cases are not per- 
suasive is that they contain no reason, argument, or discussion which 
convinces that the natural meaning of this clause ought to be dis- 
carded, even in the absence of the two controlUng facts which hâve 
just been mentioned. The décisions of the state courts upon that 
single question are not uniform. The Suprême Court of Maryland 
in Yoe v. B. C. Howard M. A. Ass'n, 63 Md. 86, holds that, under 
a clause similar to that under considération hère, the assessment was 
payable within 30 days after the date upon the printed notice. 

In view of the obvious meaning of the plain terms of the contract, 
the express stipulation of the by-law, which is inconsistent with any 
other construction, and the proved understanding of the parties them- 
selves, there seems to me to be no escape from the conclusion that 
the court below gave the proper interprétation to this contract when 
it held that under it the assessment was payable on or before 30 
days after the date upon the printed notice which was addressed to 
the member in accordance with the terms of the by-laws and the 
certificate; and for this reason the judgment should, in my opinion, 
be affirmed. 

There is another reason why it ought to be afBrmed, even if the 
construction given to the clause of the contract under considération 
by the majority is right. If the word "notice" in that clause means 
information, and not a paper notice, the assured received that in- 
formation, according to the terms of his contract, on March 31, 1899. 
The 30 days thereafter expired on April 30, 1899, so that his tender 
of payment on May 3, 1899, was too late. The printed notice was 
mailed to the assured on March 31, 1899. The agreement of the 
parties was that a notice addressed to the assured at his post-office 
address should be deemed a sufficient notice, and that proof of ad- 
dressing and mailing it should be conclusive proof of due notice. 
Under this agreement, the mailing is due notice or due information, 
and the notice is complète, or the information is given, when the 
paper notice is mailed. The parties had the right to agrée that the 
mailing of the paper notice should be due notice or due information, 
and, as they did so agrée, the mailing completed the notice. Ross 
V. Hawkeye Ins. Co., 83 lowa, 586, 588, 589, 50 N. W. 47; Epstein 
v. Mut. Aid, etc., Ass'n, 28 La. Ann. 938 ; Survick v. Valley Mutual 
Life Ass'n (Va.) 23 S. E. 223; Reichenbach v. Ellerbe, 115 Mo. 
588, 596, 22 S. W. 573; Hannum v. Waddill, 135 Mo. 153, 159, 36 
S. W. 616; Forse v. Suprême Lodge Knights of Honor, 41 Mo. 
App. 106, 116; Borgraefe v. Knights of Honor, 22 Mo. App. 127, 
141 ; Bacon on Benefit Societies and Life Insurance, § 381. 



956 , 121 FEDBEAL REPORTER. 

NEW HAMPSHIRE SAV. BANK et al. v. RICHEY et al. 

(arcult Court of Appeals, Elghth Circuit. March 17, 1903.) 

No. 1,792 

1. Corporations — Power to Dispose of Prope^tt— Rights of Gênerai. 

Creditobs. 

A corporation, whlle Boivent and a going concern, liolds its property 
like an individual, free from any lien or trust in behalf of its gênerai 
credltors, and may dispose of the same as it deems best, subject to the 
provisions of its charter and those other restralnts upon the conveyance 
of property whlch the law Imposes alike on corporations and individuals. 

2. Same— Patment of Dividbnds. 

Dlvidends paid by a corporation to Its stockholders are not subject to 
any lien or claim on behalf of its gênerai creditors, in the absence of 
proof of Insolvency at the tlme the payments were made, or of a fraud- 
ulent purpose. 

3. EqUITT— MCLTIFARIOUSNESS OF BiLL. 

A blU is multifaribus whlch joins a cause of action against a corpora- 
tion for the forecloeura of a mortgage and one against stockholders to 
recover dividends paid to them out of the income of the mortgaged 
property, upon which the mortgage was not a lien, and which could only 
be recovered on the ground that Its distribution as dividends was wrong- 
ful and fraudulent; and its receipt by the stockholders constituted them 
constructive trustées for the benefit of corporate creditors. 

4. Corporations— SuiTs against Stockholders — Simple Contract Creditors. 

General creditors of a corporation can only proceed against its stock- 
holders in a fédéral court of equity after they hâve exhausted their 
remedy against the corporation by reducing their claims to judgment. 

5. Same— Nebraska Statdte. 

TJnder the statute of Nebraska, as cohstrued by the Suprême Court 
of the State, a creditor of a corporation can only malntain a suit against 
the stockholders after he has reduced his claim to judgment against the 
corporation and exhausted the corporate aSsets. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

William Baird (John C. Wharton, on the brief), for appellants. 
Byron Clark (C. A. Rawls, on the brief), for appellee Richey. 
A. J. Beeson, Matthew Gering, and Jesse L,. Root, for appellee city 
of Plattsmouth. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. In this case it appears that Justus G. 
Richey, one of the appellees, was joined as a défendant in a bill of 
complaint against the Plattsmouth Gas & Electric Light Company 
and the city of Plattsmouth, which was filed by the New Hampshire 
Savings Bank and the New Hampshire Banking Company, with a view 
of foreclosing a mortgage on a gas and electric light plant located 
in the city of Plattsmouth, Neb. Richey demurred to the bill of com- 
plaint so far as relief was sought against himself. His demurrer was 
sustained, and a decree was entered directing a dismissal of the bill 

114. Stockholders' liability to creditors in equity, see notes to Rickerson 
Roller-Mill Co. v. Farrell Foundry & Machine Co., 23 0. G. A. 315; Scott v. 
Latimer, 33 0. C. A. 23. 

See Corporations, vol. 12, Cent. Dlg. § 1017. 



NEW HAMPSHIRE SAV. BANK V. EICHET. 957 

as to him, whereupon the complainants above named, the New Hamp- 
shire companies, prosecuted an appeal, assigning as error that the 
lower court erred in sustaining the demurrer. As the présent appeal 
raises the single question whether the bill contains sufficient alléga- 
tions to warrant the court in granting the complainants any relief as 
against Richey, a gênerai statement of the facts disclosed by the bill 
is ail that is deemed necessary. 

The mortgage under which the complainants below dérive ail their 
rights, and which they seek to hâve foreclosed, was executed by 
the Plattsmouth Gas & Electric Light Company, a corporation of 
Nebraska, on May 8, 1890, to secure bonds to the amount of $30,000, 
bearing interest at the rate of 6 per cent, per annum, payable semi- 
annually. Thèse bonds were sold to the appellants (the New Hamp- 
shire companies) who now own the entire issue. A default occurred 
in the payment of the interest on thèse bonds on June i, 1901, which 
led to the institution of the présent suit to foreclose the mortgage 
and obtain other relief against the mortgagor company and the city 
of Plattsmouth, the détails of which need not be stated at the présent 
time. 

It seems that subséquent to the exécution of the aforesaid mort- 
gage, and on October 23, 1896, the Plattsmouth Gas & Electric Light 
Company leased its entire plant for the manufacture of gas and the 
production of electricity to the city of Plattsmouth, where the plant 
was located ; doing so in pursuance of the provisions of a city ordi- 
nance. The property was so leased for a period of 4 years and 15 
days, the term to begin November i, 1896, and to end on November 
15, 1900, at an annual rental of $2,800, which was payable to the 
lessor Company in monthly installments of $233.33 each. In addi- 
tion to the sum aforesaid, the city agreed to pay the interest on the 
outstanding bonds of the lessor company, amounting to $1,800 per 
annum, until November 15, 1900, and also^ to pay ail taxes which 
might thereafter be assessed against the property so leased to the 
city. The lease contained a further provision whereby the city was 
entitled to hold and operate the demised property from November 
15, 1900, until June i, 1910, if it desired to do so, on condition that 
it paid the interest on the outstanding bonds of the lessor company, 
amounting to $1,800 per annum, during that period. It was further 
agreed that the city might terminate the lease on 60 days' notice 
at any time after November 15, 1900, or buy the property at any 
time after that date for the sum of $1, by assuming and agreeing 
to pay the outstanding mortgage indebtedness of $30,000; and that 
it should hâve the option to buy the property on the terms last stated, 
or to continue said lease on the terms heretofore mentioned from No- 
vember 15, 1900, to June I, 1910. 

The bill of complaint contained other allégations to the following 
effect: That the lease in question was intended by the lessor com- 
pany as an out and out sale of ail of its property, assets, rights, and 
franchises to the city; that the sum of $2,800 agreed to be paid 
yearly to the lessor company was not intended to be paid or received 
as rent: that the city, on the delivery of the lease, took possession of 
the demised property and ail of the materials and supplies then on 
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hand, and thereafter continuèd to operate and use the same as its 
own; thàl the sum of $11,333.33 had in fact been paid by the city to 
the lessôr Company in mqnthly installments of $233.33 each, in ac- 
cordance with the provisions of the lease ; that the city had fàiled to 
pay certain taxes, amounting to about $300, which were assessed 
against the demised property for the years 1897 and 1898; that by 
reason of the city's failure to keep the demised property in a good 
State dî répair, and by reason of its failUre to replenish tools, ma- 
chinery, and materials as they were worn ont or consumed, the de- 
mised property had become insufïîcient security for the bonded in- 
debtedness, and that the mortgagor company had become insolvent, 
having no property \yhatever except'such as was leased to the city 
and was in its possession. 

The bill contained other allégations of the following character: 
that Justus G. Richey, C. D. Jones, and S. B. Hovey were ofïîcers 
and directors of the Plattsmouth Gas & Electric Light Company, and 
the sole owners of its capital stock ; that Richey owned one-half of 
the stock of said company when the mortgage which the complain- 
ants seek to hâve foreclosed was executed; that he received from 
the Plattsmoufli Gas & Electric Light Company one-half of the 
sum of $11,333.33, which was paid by the city to that company in 
pursuance of thé provisions of the aforesaid lease; that the laws of 
the state of Nebraska made it the duty of the Plattsmouth Gas & 
Electric Light Company to give notice annually in some newspaper 
published in the county oî Cass, in the state of Nebraska, of the 
amount of ail of its existing debts, which notice shotlld hâve been 
signed by thé président of the company and a majority of its di- 
rectors ; that this notice was not published pursuant to law, and that 
by reason of its nonpublication the stockholders of the company, 
imder the laws of the state, becanie individually liable for the in- 
debtedness due to the complainants in proportion to the amount of 
stock by them respectively held; and that the défendant Richey was 
likewise liable for one-half of the sum of $11,333.33, which he had 
received frorh thé aforesaid company. In view of the premises the 
complainants prayed for a decree of foreclosure, and for certain other 
relief against the city of Plattsmouth, Neb., and, in addition thereto, 
they demandèd a personal judgment against Richey to the fuU extent 
of his liabiiity in both of the respects heretofore explained. 

The complainants rely for a recovery against the défendant Richey 
mainly upon the allégation contained in their bill that he received from 
the Plattsmouth Gas & Electric Light Company one-half of the sum 
of $11,333.33, which was paid to that company by the city as rent 
for the demised property during the term beginning November i, 
1896, and ending November 15, 1900. In support of this contention 
it is insisted that the rents received by the lessor company constituted 
a trust fund, which could only be applied lawfully to the payment of 
corporate débts; and that, inasmuch as the fund was distributed 
among stockholders in the form of a dividend, it may be followed 
into their hands, and recovered from them by the mortgage bondhold- 
ers. The complainants do not assert that the lien of their mortgage 
extended to and embraced the rents which they seek to recover from 
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the stockholders, nor would such a daim be tenable if it was made, 
since the mortgage under which they claim contained an express pro- 
vision "that until defauît should be made in payment of principal or 
interest of said bonds, and until default should continue for a period 
of sixty days, said Gas & Electric Light Company should be sufïered 
and permitted to possess, manage, operate and enjoy [the mortgaged 
property], * * * and take and use the income, rents, and profits 
thereof in the same manner and with the same efïect as if said mort- 
gage had not been made." Ail of the rents in question were received 
by the mortgagor company before there had been any default in the 
payment of interest on the mortgage indebtedness. It is obvions, 
therefore, that the lien of the mortgage did not extend to thèse rents, 
and that the clause in the mortgage to which référence has been made 
estops the complainants from claiming the rents on the ground that 
they hâve a spécifie lien thereon by virtue of the provisions of that 
instrument. They are compelled, therefore, to rely, for a recovery of 
the rents, on the sole ground that the mortgagor company held ail of 
its property and assets in trust for the benefit of its creditors ; that 
they hâve an équitable title thereto ; and that the mortgagor company 
could make no distribution thereof among its stockholders, no matter 
what degree of good faith it may hâve exercised, until ail of its debts 
had been paid. 

We are unable to concur in that view of the law. It is now well 
settled that no such relation as that of trustée and cestui que trust 
exists between a corporation and its gênerai creditors. So long as a 
corporation is solvent, and remains in control of its property and as- 
sets, it may deal therewith and dispose of the same like an individual, 
subject oply to such limitations upon its powers as may hâve been 
imposed by its charter. The gênerai creditors of a corporation are 
not, like the beneficiaries in a trust, the équitable owners of the cor- 
porate property, nor hâve they any greater interest therein than the 
creditors of natural persons hâve in the property of their debtors. 
Creditors of both kinds are entitled to insist that their debtors shall 
not make a voluntary or otherwise fraudulent conveyance of their 
property; but beyond this, in the absence of an express lien created 
by contract, they hâve no interest, légal or équitable, in their debtor's 
property, or right to control that free disposition of the same which 
is incident to ownership. It is true that when a corporation Jjecomes 
insolvent such an event places its property from that time forward 
in such a condition of quasi trust that it must be applied first to the 
payment of its corporate debts before there can be any distribution 
among stockholders ; but, as was remarked by the Suprême Court 
in Hollins v. Brierfîeld Coal & Iron Co., 150 U. S. 371, 383, 14 Sup. 
Ct. 127, 130, 37 L. Ed. 1113, the trust which arises in case of in- 
solvency "is rather a trust in the administration of the assets after 
possession by a court of equity than a trust attaching to the property, 
as such, for the direct benefit of either creditors or stockholders." 
Some gênerai expressions of the foUowing purport are to be found 
in the books, which hâve been called to our attention, namely, that 
the "assets of a corporation are a trust fund for the payment of its 
debts upon which creditors hâve an équitable lien both as against the 
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stockholders and ail transférées except those purchasing in good faith 
and for value." Cole v. Millerton Iron Co., 133 N. Y. 164, 168, 30 
N. E. 847, 848, 28 Am. St. Rep. 615. But since the subject in hand 
has been more carefully examined, the later décisions are to the ef- 
fect already stated that the assets of a corporation are in no proper 
sensé a trust fund for the benefit of creditors; that a corporation, 
while solvent and a going concern, holds its property like an individual, 
free from the touch of its gênerai creditors, and may dispose of the 
same as it deems best, subject to the provisions of its charter and 
those other restraints upon the conveyance of property which the law 
imposes alike upon corporations and individuals. Hollins v. Brier- 
field'Coal & Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113; 
McDonald, Rec'r, v. Williams, 174 U. S. 397, 19 Sup. Ct. 743, 43 
L. Ed. 1022; Wabash, St. L. & Pac. Ry. Co. v. Ham, 114 U. S. 587, 
594> 5 Sup. Ct. 1081, 29 L. Ed. 235 ; Graham v. Railroad Company, 
102 U. S. 148, 26 L. Ed. 106. 

Now, aside from ail other considérations, there is no spécifie allé- 
gation contained in complainants' bill that when the rents in question 
were received by the mortgagor company, and paid over to its stock- 
holders, it was at that time insolvent. The allégation on that point 
is that when the bill was filed, to wit, in October, 1901, the mort- 
gagor company had then become insolvent because during the period 
of its tenancy the city of Plattsmouth had faàled to supply new tools 
and machinery in place of such tools and machinery, forming a part of 
the mortgaged plant, as had been worn out by use. The bill does 
not show that the mortgagor company was insolvent when the lease 
was executed and the rents were distributed, but, for aught that ap- 
pears, it had as much property at that time as it ever had, and fully 
as much as it possessed when the complainants' mortgage was ex- 
ecuted and the bonds in suit were purchased. In view of the fact that 
the bill fails to disclose a state of insolvency when the rents were 
distributed in the form of a dividend among stockholders, and in view 
of the fact that it likewise fails to disclose any want of good faith or 
a fraudulent purpose on the part of the gas and electric light company 
in making such distribution, we conclude that it does not appear that 
when the rents were paid over to the stockholders they had become 
impressed with a trust in favor of thèse complainants, or that they 
passed into the hands of the stockholders cumbered with any lien in 
their favor. This view of the case is not sustained by any appropriate 
allégations of fact contained in the bill, and the claim to a decree on 
that ground must accordingly be overruled. 

It must be further borne in mind that this action, so far as the 
stockholders are concerned, is a suit to enforce a constructive trust, 
and this cause of action has been joined with one against the mort- 
gagor company and the city of Plattsmouth to obtain the foreclosure 
of a mortgage. The very gist of the complaint, so far as the stock- 
holders are concerned, is that the payment of thèse rents to them was 
a wrongful and fraudulent act on the part of the company, and 
that the receipt of the same by the stockholders constitutes them 
trustées of the sums so received for the benefit of corporate creditors. 
The causes of action which hâve thus been joined in the same bill 
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and in a single count, the one against the company and the city to 
foreclose a mortgage, and the one against the stockholders to estab- 
îish and enforce a constructive trust, are so essentially différent, the 
one arising out of contract and the other sounding in tort, that they 
ought not to hâve been joined in the same complaint. The two 
causes of action, besides being essentially différent, do not présent 
any common question to be litigated; nor will the évidence which 
is necessary to sustain one cause of action hâve any relevancy to the 
other. It is true that courts of equity exercise a large discrétion 
in determining wh^ a bill is multifarious, and that they will usually 
be influenced, to a considérable extent, in deciding such questions, 
by considérations of convenience. But, in view of the fact that the 
two causes of action are essentially différent, and require différent 
proof, and présent no common question for litigation, we are of the 
opinion that within the authorities the bill is subject to the charge 
of multifariousness, and that the demurrer thereto might well hâve 
been sustained on that ground. Security Savings & Loan Ass'n v. 
Buchanan, 14 C. C. A. 97, 66 Fed. 799; Ziegler v. Lake Street El. 
R. Co., 22 C. C. A. 46s, 76 Fed. 662; Kelley v. Boettcher, 29 C. 
C. A. 14, 85 Fed. 55; Leslie v. Leslie (C. C.) 84 Fed. 70. More- 
over, as thèse complainants, by virtue of their mortgage, acquired 
no express lien on the rents which they seek to recover from the 
stockholders, and as they hâve no équitable title thereto in virtue of 
the trust theory heretofore outlined, and can only recover the rents, 
if at ail, on the ground that the distribution thereof among sharehold- 
ers was, under the circumstances, a fraudaient act on the part of 
the corporation, such as renders the stockholders accountable to 
gênerai creditors for what they hâve respectively received, it follows, 
we think, that under the doctrine enunciated in Hollins v. Brierfield 
Coal & Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113, 
such gênerai creditors, including the complainants, can only proceed 
in equity against the stockholders after they hâve exhausted their 
remedy at law; that is to say, after they hâve reduced their demand 
to a judgment either in a court of law or by decree in a court of equity. 
It was held in that case that simple contract creditors of a corpora- 
tion, whose claims hâve not been reduced to judgment, and who hâve 
no express lien on its property, hâve no standing in a fédéral court 
of equity to obtain the seizure of their debtor's property and its ap- 
plication to the paym.ent of their debts, and that this rule is not 
affected by the fact that a statute of the state in which the property 
is situated and in which the suit is brought authorizes such a pro- 
ceeding in the courts of the state. When the bill in this case was filed, 
the complainants had not reduced their demand to a judgment. For 
ail of the reasons aforesaid, we conclude that the lower court was 
right in holding that no decree could be rendered against the défend- 
ant Richey on account of the rents which he had received from the 
mortgagor company. 

In this court counsel for the appellants do not seem to rely with 

much confidence on their demand for a judgment against Richey 

based on the ground that the gas and electric light company failed 

to publish a notice annually of ail existing debts, as it was directed to 

121 F.— 61 
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do by sectioî;i 136, c. 16, Çomp. St. Neb., for the year 1889, which 
appeaj-s to l^aye beçn the statut? Qii the subject that was in force 
when the mortgage indebtedness was contracted. They concède, ap- 
parently, that certain décisions of, the Suprême Court of the state of 
Nebraska in cases arising under this statute render their right to 
recover against Richey, because the notice in question was not pub- 
lished, exceedingly doubtful; and little was said on this subject in 
the course of the oral argument, and little is said in the briefs. The 
statute that was in force when the mortgage indebtedness was con- 
tracted declared, in substance, that, if the notice in question was not 
given, "ail the stockholders of the corporation ^all be jointly and 
severally liable for ail debts of the corporation then existing and for 
ail th?,!; shall be contracted before such notice is given." This act, 
as it seems, was repealed on April 6, 1891, by another act, which 
required the same kind of a publication to be made, but declared that, 
if it was not made, then "ail the stockholders of the corporation shall 
be jointly and severally liable for ail the debts of the corporation 
then existing and for ail that shall be contracted before such notice is 
given, to the extent of the unpaid subscription of any stockholder 
to the capital stock of such corporation and in addition thereto the 
amount of capital stock owned by such individuals." Laws 1891, p. 
198, c. 13. This latter act was declared to be applicable to "any case 
now pending . or hereafter brought in any court in this state." In 
a case decided by the Suprême Court of Nebraska on June 6, 1894 — 
Globe Publishing Co. et, al. v. State Bank of Nebraska, 41 Neb. 175, 
59 N. W. 683, 27 L. R. A. 854^t appears to hâve been held that 
the creditors of a corporation hâve no right of action against the 
stockholders thereof, by virtue of the aforesaid statutes, until they 
hâve reduced their claims to a judgment against the corporation, nor 
until an exécution has been issued thereon, and returned wholly un- 
satisfied. This conclusion appears to hâve been reaehed upon a con- 
sidération of section 4, art. iib, of the Constitution of Nebraska, 
which provides that "in ail cases of claims against corporations 
* * * the exact amount justly due shall be first ascertained and 
after the corporate property shall hâve been exhausted the original 
subscribers thereof shall be individually liable to the extent of their 
unpaid subscription and the liability for the unpaid subscription shall 
follow the stock." The court said that the word "ascertained," as 
used in the Constitution, meant "judicially ascertained," and that to 
"judicially ascertain" the amount due from a corporation to a créd- 
iter means to hâve the finding and judgment or decree of a court 
as to such amount. The court accordingly held that, before a stock- 
holder could be proceeded against under the aforesaid statutes, the 
creditor must reduce his demand to a judgment, and exhaust the cor- 
porate property. In a later case, decided by the same court on April 
21, 1898— Van Pelt v. Gardner, 54 Neb. 701, 75 N. W. 874— the 
doctrine aforesaid was reafRrmed, and it was further held that the 
Constitution of the state (section 4, article iib, aforesaid) not only 
détermines what the liability of a stockholder in a corporation for 
the corporate debts thereof shall be, but limits his liability, and that 
it is not within the power of the Législature to extend it. While 
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this latter décision does not expressly décide that the statutes afore- 
said are unconstitutional in that they impose on stockholders a larger 
liability for corporate debts than the Constitution of the state per- 
mits, yet it may be fairly inferred therefrom that such is the fact, 
and such the effect of the local décisions. 

It is unnecessary, \ve think, to consider the second ground upon 
which a judgment is demanded against the défendant Richey at great- 
er length. It seems clear that under the local décisions, which, in 
a matter of this sort, are binding upon this court, the liability which 
the complainants seek to impose on the défendant Richey because 
the requisite notice of ail existing liabihties was not published can- 
not be enforced in this proceeding, because the complainants hâve 
not as yet reduced their demands to judgment and exhausted the cor- 
porate assets. Upon the whole we conclude that the judgment below 
was for the right party, and that it should be affirmed. It is so or- 
dered. 



CITY OF DETROIT v. GEUMMOND. 

(Circuit Court of Appeals, Sixth Circuit. March 19, 1903.) 

No. 1,135. 

1. Rkview on Ebroh— Questions not Madb in Trial Couht— Waivkr. 

Tlie failure of a défendant to file an affidavit denying the exécution 
of the con tract sued on, as required by a rule of the courts of Michigan 
and of the Circuit Court of the United States in that state, to put plaintiff 
upon his proof, cannot be urged in the appellate court to exclude consid- 
ération of the question of the due exécution of the contract, where the 
objection was not made in the trial court, which, under the construction 
placed upon the rule by the courts of the state, might hâve permitted 
the flling of the affidavit at any time before the close of the trial. 

3. Municipal Corporations — Contkacts— Evidence of Ratification. 

Where a city was sought to be held on a wrltten contract for the 
hiring of a vessel to be used for hospital purposes, purporting to hâve 
been made on its bebalf, but which was not authorized by anything 
appearing on its records, on the ground that the contract had been 
ratifled by the acceptance and use of the vessel and the payment of the 
rental therefor, but the dellvery of the vessel and payment of rental took 
place prier to the exécution of the contract, évidence was admissible to 
show the previous passage of a resolution by the board of health, acting 
under authority given by the city council, accepting a proposition made 
by one of its members for the hiring of a vessel then owned by him, 
but subsequently transferred to plaintiff (the contract made by such 
resolution being void under the city charter), it being a question for the 
jury whether the alleged acts of ratification had référence to the con- 
tract with plaintifC sued on, or to the prior void contract. 

8. Error— Eeview — Faots Appearing feom Bill op Exceptions. 

When the évidence shown by a bill of exceptions points distinctly to 
a definite resuit, although the bill does not purport to contain ail the 
évidence, if the défendant in error purposes to deny the inference to be 
drawn from it he should see that enough is stated at least to show that 
there was other évidence on the point which might afCect the conclusion. 

1 Contract for Procuring Insurance — Construction. 

Under a contract by which the hirer of a vessel agreed to "pay the 
Insurance" thereon for a certain sum, the duty of procuring the Insurance 
devolved upon the owner, who would then hâve recourse upon the hirer 
for the amount of the premium. 
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6. Insurance — CoNTEACT Insobino Moorkd Vessel Against Fire— Law 

GOTBBNING. 

A contract for the insurance against flre of a vessel whlle lying moored 
and In use as a hospital is not maritime, and the measure of liability 
for a loss by flre whlch partially destroyed the vessel Is not governed 
by the rules of marine insurance, but by those of fire insurance, and ia 
limited to the amount whlch the value of the property was depreciated 
by the fire, not exceedlng the sum insured for. The entlre sum would 
not be recoverable merely because it would cost more to repair the 
vessel than she would be worth when repaired. 

6. Contract for Hiring op Yessbl— Construction. 

Under a provision of a contract for the hiring of a vessel to be moored 
and used for a hospital, binding the clty, whieh was the hlrer, to pay a 
stipulated sum as the value of the vessel in case she should be "lost or 
destroyed" by the fault of the hlrer, the city did not beeome bound to 
pay for the vessel because of a damage by flre through the négligence 
of its servants, not amounting to a total loss or destruction of the vessel. 

7. Same. 

A stipulation, in a contract for the hiring of a vessel for a specifled 
time, blndlQg the hlrer to return her in as good condition as when taken, 
reasonable use, wear, and tear excepted, does not entitle the owner to 
refuse to accept the vessel when tendered back, and to recover her value, 
because of a breach of such stipulation, but only to recover the damages 
arising from the breach. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This is a suit brought by the défendant in error against the city of Détroit 
upon a contract alleged to hâve been made between the parties November 
30, 1892, for the hiring by the clty of the steamboat Mllton D. Ward of the 
plaintlff in the suit for the term of two years from the 14th day of September, 
1892, for the purpose of belng used by the city as a hospital in which persona 
suspected of bringing germs of choiera from abroad could be isolated and 
cared for. 

It appears from the record that on August 30, 1892, the health offlcer of 
the city, apprehending an épidémie of choiera, presented to the common 
council a communication upon that subject, whereln he referred to the danger 
from immigrants, and said that he found ?'that the only hope of keeping the 
city is in having a quarantine hospital built on a scow which we can keep 
in the stream." This was "referred to the committee on ways and means 
and health and the city counsèllor." On September 2d, the committee having 
reported and recommended prompt action, the common council passed the 
folio wing resolution: "Resolved, that the board of health and health ofiicer 
be and are hereby empowered and dlrected to adopt such measures and plans 
as, in their judgment, are wise and expédient to prevent the Introduction and 
spread of choiera Into the clty, and that any and ail expenses necessary to 
carry into efCect such plans and régulations as they may adopt is hereby au- 
thorized." On September 13th the health officer reported to the common 
council the steps whlch had been taken by him and the board of health at 
spécial sessions held on September 6th, 7th, and Sth, in whlch he said, among 
other things, that, although scows had been ofCered, It would take tlme to 
fit them up, and they laeked a steam boiler, and that the committee turnc-d 
theJr attention to some beats; and he further stated that "at another spécial 
meeting held In the mayor's office, ControUer Black stated that a boat 
could be procured for $5,000 for two years, the board to pay insurance on 
$12,000. The party selling the boat would caulk her up and put her in 
shape. In case the clty wished to buy the boat, $7,000, without the engine, 
was the pricè. That ControUer Black moved the proposition be accepted, 
which was seconded and carrled. The board passed a resolution that the 
ControUer and health offlcer be a committee, to look after the expenditures," 
etc. This report was referred to the committee on ways and means, who 
reported that, as the common counell had granted fuU power to meet ail 
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emergeneies to the board of health, the committee did not see Hiat any 
further action was necessary, whlch report was adopted by the common 
council. 

Wbile thèse proceedings were taking place, Stephen B. Grummond was the 
owner of the steamer Milton D. Ward, and be was a member of the board of 
health, participating in its proceedings. On the 14th of September, 1892, he 
gave a bill of sale of the steamer to U. Grant Grummond, his son, who is 
the plaintiff in this action. The record does not clearly show at what time 
possession of the steamer was given to the city, but apparently it was as 
early as the 14th of September, 1892. 

On the trial the défendant in the court below read in évidence from the 
record of the board of health the foUowing entry: "Mayor's Office, Sep- 
tember 8, 1892, at 2 o'clock p. m. Adjourned meeting. The board of 
health met pursuant to adjournment in the mayor's office. Présent: His 
honor, the mayor, ControUer Black, Président of the Police Commission 
Grummond, Dr. 0. C. Miller, Dr. Duncan McLeod, Dr. Jos. Schulte. Prési- 
dent Miller in the chair. ControUer gave as his figures on the boat 
$5,000. Capt. Grummond will caulk her and put her in shape and rent 
her to the board for two jears, the board to pay the insurance on $12,000, 
and, in case the city bnys the boat, $7,000, without the engine. ControUer 
Black moved that this proposition be accepted. Seconded and carried. Prési- 
dent Miller asked how the transfer was to be made. It was stated this 
should be made to the controUer. Capt. Grummond sald he would fit up 
stoves, and said also that the best place to anchor would be in the neighbor- 
hood of Zug Island. It was resolved that the controUer and the health offlcer 
be a committee to look after the expendltures, etc. On motion, the board ad- 
journed. Samuel P. Duffield, Secretary." Counsel for the plaintifC objected 
that this was incompétent évidence, and moved that it be stricken out. 
Counsel for défendant, in answer to a question from tbe court In regard to 
its competency, said: "It is part of the history of this transaction by which 
the board of health got possession of this boat, and it is important in this 
way: That the first record we bave of any dealings wlth the boat, which 
will Mentify it as this boat, was on the 8th day of September, 1892, at the 
time when Capt. Grummond was a member of the board of health of the city 
of Détroit, and at the time when Capt. Stephen B. Grummond was the owner 
of the Milton D. Ward. The only contract or arrangement that was ever 
made, as we expeet to show, between the board of health and Capt. Grum- 
mond, or by authority of the board of health and Capt. Grummond, or any 
one else, was eontained in this record." The court excluded the entry, and 
counsel for défendant excepted. 

On the 22d of November, 1892, the common council approved and allowed 
the foUowing account: "U. Grant Grummond, rent for steamer Milton D. 
Ward, two years from Sept. 14, 1892, $5,000.00." 

On the 30th of November, 1892, the contract upon which this suit is 
founded was executed, as follows: 

"It is hereby agreed between U. Grant Grummond, of the city of Détroit, 
Michigaa, of the first part, and the city of Détroit, of the second part, as 
follows: 

"The sald party of the first part, in considération of tbe sum of five 
thousand dollars ($5,000) to him in hand paid, the receipt of which is hereby 
acknowledged, and of the agreemeuts herelnafter eontained, doth hereby let 
and charter to the said party of the second part the sidewheel steamer Milton 
D. Ward, for the term of two (2) years from and after the fourteenth day of 
September, A. D. 1892, to be used by said party of the second part as a 
hospital ship, hereby covenanting with the said party of the second part, 
and that at the time of the delivery of thèse présents he is the sole and true 
owner of said steamer, and that she is staunch, seaworthy and fit for use 
as a hospital ship and for navigation upon the rivers. 

"And the said party of the second part hereby hiring and chartering the 
said steamer for the term of two years aforesaid, doth covenant and agrée 
that it will at its own expense keep said steamer insured to the satisfaction 
of the party of the first part in tbe sum of twelve thousand dollars ($12,000) 
against any loss by fire, and against any loss from any marine risks, at such 
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times as said vessel may be exposed to danger from any such risks, and 
at the end of said term will return the said boat to the said party of the 
flrst part, his représentatives and assigns at the port of Détroit, in like good 
condition as when taken, reasonable use, wear and tear excepted. 

"Said insutance to be for the beneflt of the said party of the flrst part and 
the payment of the Insurance In case of loss shall be taken in lieu of return 
of the vessel, provided that if said vessel be lost or destroyed by reason of 
any péril, risks or cause not Insured against and by the fault of the said 
party of the second part, said party of the second part shall pay to the said 
party of the flrst part the sum of twelve thousand dollars ($12,000) as the 
value of said vessel. 

"It is hereby mutually agreed that the said second party shall hâve the 
right to purchase said steamer at any time within the said two years, for the 
sum of seven thousand dollars ($7,000), but if such sale be made, the party 
of the flrst part shall hâve the right of removing the engine of said steamer. 

"In vritness whereof, tJhe said party of the flrst part hereto sets its hand and 
seal and the said second party hereunto sets its corporate seal and causes 
thèse présents to be subscribed in its behalf by the président of the board 
of health and the heaith offlcer, this SOth day of Nçvember, 1892. 

"U. Grant Grummond. [Seal.] 

"[Seal.] The aty of Détroit, 

"By C. C. Miller, Président of the Board of Health. 
"Samuel P. Duffleld, M. D., 

"Attest: Health Offlcer. 

"John H. Schmid, Deputy CSty Clerk." 

The City clerk testified that the records of the common cotmcil did not 
show that a contract of that klnd was at any time submitted to the common 
councll. The secretary of the board of health testified that there was no 
entry in the records of the board concerning any contract between U. 
Grant Grummond and the city in relation to the steamer. 

The défendant called as a veitness Dr. Jos. Schulte, who testified that he 
was a mèmber of the board of health on September 8, 1892, and afterwards 
through that year. Counsel for défendant asked thls question: "While you 
were a membef of the board of health in the year 1892, did your board au- 
thorize the making of any contract with U. Grant Grummond concerning the 
steamer Milton D. Ward, either on behalf of the board of health or of the 
city of Détroit?" The question was objected to, but no ground for the ob- 
jection was stated. The court, however, sustained the objection, and counsel 
for défendant excepted. There being no statement of the answer expected, 
we cannot review this ruling. There was testimony showlng that the boat 
was never used as a hospital, but was kept by the city, moored near an 
Island in the Détroit river, the caretaker being paid by the city on bills 
rendered from time to time during the time the city had possession. 

On August 15, 1894, the boat took fire (from the carelessness of the men 
employed to put up a stove in her), and was somewhat damaged thereby. 
In respect to the extent of the damage the witnesses were widely apart; 
some saying the vessel became a total wreck thereby, and others that the 
damage was slight either to the boat or her maehinery. The boat was an 
old one. built about 1870, of a sidewheel pattern. 

On September 14, 1894, U. Grant Grummond demanded of the city that It 
either return the boat to hlm in as good condition as when taken, reasonable 
wear and tçar excepted, or pay hirn. the sum of $12,000. The city tendered 
back the boat to him as it was, blit refused to pay the $12,000 demanded. 
Grummond refused to accept the boat, and brought suit. The déclaration 
contains three counts, ail declaring upon the spécial contract of November 
30, 1892, and claiming to recover $12,000 damages. The plea, as amended, 
consisted of the gênerai issue and a notice added, pursuant to a statute of 
the State, authordzlng it, statlng that the défendant would prove thereunder 
that during the time while the negotiations for the boat were pending she 
belonged to Stephçn B. Grummond; that he was a member of the board of 
health at the time when the proposition to let her to the board of health was 
made to the board and when the proposition, was accepted by it, and par- 
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ticipated in Its proceedings; and thereupon, after referring to certain provi- 
sions of tlie cliarter of the eity forbidding, under penalties, its officiais from 
maklng contracts with tlie city in whicti they sliould be Interested, averred 
that the contract for the hiring of the vessel was made with Stephen B. 
Grummond, and not with U. Grant Grummond, and was contrary to public 
policy, and void. 

The case was tried by the court and a Jury, and the resuit was a verdict 
and judgment for $16,366.66, being the amount of $12,000 and interest. 

Certain rulings of the court on the trial respecting the admission of testi- 
mony and in the instructions to the jury are assigned as errors, and are 
noted in the opinion which follows. 

Timothy E. Tarsney, for plaintiff in error. 
F. H. & G. L. Canfield, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge, liaving made the foregoing statement 
of the case, delivered the opinion of the court. 

A question in its nature preliminary should iirst receive attention. 
It is contended for the défendant in error that by the failure of the city 
to file an affidavit denying the exécution of the contract set out in 
the déclaration it admits the exécution and the authority of those 
signing it in behalf of the city, and référence is made to rule 28 of the 
court in which the trial was had, and which is also a rule of the circuit 
courts of the state, by which it is provided that, "upon the plea of the 
gênerai issue in an action upon any written instrument, under seal 
or without seal, the plaintifif shall not be put to the proof of the exécu- 
tion of the instrument or the handwriting of the défendant, unless the 
défendant, or some one in his behalf, shall file and serve a copy of an 
affidavit denying the same." This rule has been given a broad con- 
struction by the Suprême Court of the state, and has been held to re- 
quire an affidavit when the contract in suit purports to be executed in 
behalf of the défendant by attorney, if the défendant proposes to deny 
that the instrument was duly executed as its contract. Peoria Ins. 
Co. V. Perkins, 16 Mich. 384; Inglish v. Ayer, 92 Mich. 370, 52 N. W. 
639. And, notwithstanding such a construction may not be due in 
ail circumstances, we were, upon the argument, much impressed by 
this objection to that part of the défense upon which the plaintiff in 
error relies. But upon more careful examination of the record we do 
not fînd that this objection was made in the court below, and it is quite 
clear that the trial proceeded without regard to the rule, as if the 
question of authority was an open one ; and the case was submitted 
to the jury upon the assumption that the contract derived its validity 
from the ratification of the city. In thèse circumstances we ought to 
deal with the case in accordance with the position taken by the parties 
and the action of the court upon the trial. The course pursued 
amounted to a waiver by the plaintiff of the affidavit required by the 
rule. If the plaintiff or the court had stood upon the rule, it would 
hâve been compétent for the défendant to hâve then applied for leave 
to file an affidavit, and the court might hâve granted it ; for it is held 
by the state Suprême Court that the affidavit may be filed at any time 
before the trial is ended. In Freeman v. Ellison, 37 Mich. 459, the 
Suprême Court, Judge Campbell delivering the opinion, reversing the 
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judgment în a case where the défendant had neglected to file an affi- 
davit denying the exécution of the contract in suit, said ; 

"We take occasion to repeat what we hâve said before, that t^ere is no 
reason whatever why a circuit court should not allow an afBdavit to be 
flled at any stage of the case, and that such leave ought not to be declined 
where it will work manifest injustice to décline It." 

It is apparent from the record that it was material to ascertain 
whether the hiring of the stearner in behalf of the city was by the 
contract with U. Grant Grummond of November 30th, or was by a 
contract with Stephen B. Grummond, made previous to the bill of sale 
of September I4th, and with respect to which U. Grant Grummond, 
in conséquence of the transfer, succeeded his father as lessor. It was 
material in more ways than one. First, because, if the latter was the 
fact, Stephen B. Grummond being a member of the board of health, 
it vitiated the contract of hiring — a conséquence which would fol- 
low the transaction into the hands of the transférée, and no recovery 
could be had upon it in any condition of the pleadings which the court 
might permit (Dillon on Municipal Corp. § 444) ; and, secondly, be- 
cause, as the sequel shows, the case was put to the jury as one in 
which the plaintifï was entitled to recover upon the ground that the 
contract of hiring, although not shown to hâve been originally author- 
ized either by the common council or the board of health, had yet 
been ratified by the city by taking and keeping the possession of the 
vessel during the two years, and paying the $5,000 "in hand paid." 
In order to show the intention and the efïect of the supposed ratifica- 
tion, it was necessary to understand to what the action of the city was 
referable. There was nothing in its records, either of the common 
council or of the board of health, to show that the city had a contract 
with U. Grant Grummond. On the other hand, it was known to the 
city that the health ôfïicer, who was one of those charged with the 
exécution of the authority given by the common council, had reported 
a proposition which had been made to the board of health for the let- 
ting of the steamer, and its acceptance by the board, before the I4th 
of September. It also knew that, contemporaneously with that trans- 
action, possession of the steamer had been delivered to the city. 
There was a record in the office of the board of health, of which the 
city might be charged with notice, especially as the common council 
committed full power and authority to act in the matter, and which 
showed that on the 8th of September the board of health had hired 
the steamer upon terms there stated. It was the only record of the 
city offices expressly showing that any contract had been made for 
the steamer. This was read in évidence, but subsequently excluded by 
the court, as already stated. We think this was error. It is not ad- 
visable that we should express any opinion upon the weight of the facts 
recited as évidence, but we are constrained to say that they had a direct 
bearing upon the subject of the ratification, by which the 'court held 
the city bound ; and none of the matter referred to seems to us more 
persuasive than that which was excluded. While upon this subject, 
we will refer to the payment of the $5,000 by the city on November 
22, 1892, upon which much reliance is placed as showing a ratification. 
Certainly, it is impossible to say that as matter of law it had any such 
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conséquence. To begin with, it was made eight days before the con- 
tract of November 30th. There is nothing to show that there had 
been any negotiations with U. Grant Grummond pribr to the date of 
this last contract. The only contract in évidence when the payment 
was made, so far as appears, was the one made with Stephen B. Grum- 
mond. Whether U. Grant Grummond had made known to the city 
the transfer to him does net appear; but from the fa et that no con- 
tract had been made with him, it is probable that he had made known 
the transfer. At ail events, there is room for saying that the payment 
of the $5,000 was quite as easily referable to the contract which the 
city knew had been made as to one which did not exist, and of which 
it had no contemplation ; and it was a question for the jury to déter- 
mine what inference should be drawn from the circumstances in re- 
spect to the question what contract the common council intended to 
ratify by the payment. Another thing which the jury might regard 
was the improbability that the steamer should hâve been delivered to 
the city, and devoted to its use for more than two months, without any 
contract between the owner and the city. Similar considérations ap- 
ply to the facts that the city continued to possess the boat, and paid 
for taking care of it. It was at least an open question of fact to 
what contract such action referred. But it is urged by counsel for 
défendant in errer that the entry in the records of the board of health 
was incompétent to contradict o» impeach the contract sued upon, 
because it only showed negotiations with Stephen B. Grummond, or 
possibly another contract with him. But neither of the parties con- 
tended or admitted at the trial that there was more than one contract 
for the hiring of the boat, and there is no room for any such contention 
now. The question upon this branch of the case was, what was the 
agreement upon which the parties acted, or, more precisely, which 
the city acted upon in its supposed ratification ? 

A similar question was presented to us in the récent case of Stoll v. 
Loving, 120 Fed. 805, where we were compelled to reverse the judg- 
ment of the Circuit Court, for the reason that the court had refused 
to submit to the jury the question as to which of two possible contracts 
the plaintifï had for performing the services for which he sought to 
recover. 

It is further urged that the entry does not amount to an agreement 
with Stephen B. Grummond. But we think that it is évidence tending 
to show that such an agreement as is therein stated was made; and 
that, followed up as it was almost immediately by delivery of the vessel 
to the city, the jury might hâve found, if they were satisfied of the fact, 
that an agreement for the hiring of the boat was made in behalf of the 
city with Stephen B. Grummond. Again, it is said that it does not 
appear what boat was referred to, or what were the terms of the con- 
tract. But the earmarks are amply suiificient to show prima facie, at 
least, the identity of the vessel referred to with the vessel which was 
employed. The similarity of the terms of the contract with those of 
the contract of November 30th, though they are not identical, tends 
to show that they related to the same subject. Nothing appears to 
suggest an inference that some other vessel was intended. It is point- 
ed out, however, that the bill of exceptions does not purport to con- 
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tain ail the évidence, which îs true. But when that which is shown by 
the bill points distinctly to a definite resuit, the défendant in error 
should see to it that enough is stated to show that the conclusion from 
what does appear is not the necfessary one, if he proposes to rebut or 
deny the inference which should be drawn from it. It should at 
least be made to appear that there was other évidence upon that point 
which might affect the conclusion. 

In the instructions to the jury, the court, waiving ail question as to 
whether the contract in suit was authorized in its exécution by either 
the coramon council or the board of health, put the case to them upon 
the assumption that, although it might not hâve been so authorized, 
it had been distinctly ratified by the city, and was thereby made valid. 
The only question left to the jury was with référence to the measure 
of damages. The gênerai proposition of law involved that a munici- 
pality may, by ratification, make vaHd a contract made in its behalf 
by an unauthorized agent, whîch the municipality had authority to 
make, may be conceded. For the reasons we hâve stated, we think 
it was a question of fact whether the city had ratified thè contract on 
which the suit was founded; and that the error of the court was in ex- 
cluding material testimony bearing upon that question. 

Other rulings relating to the admission of évidence touching that 
subject are assigned as èrror, but, as the judgment must be reversed, 
and they may not be again presenttd, we do not pass upon them. 

Another matter is this: No Insurance was effected upon the vessel, 
and under the ruling of the court as given to the jury the orily question 
of fact submitted was upon the measure of damages. There was a 
difïerence between the contract sued on and the contract represented 
by the health ofifiicer to the common council to hâve beefi made and in 
the excluded record of the board of health in respect to the matter of 
insurance. By the former the city was to effect the insurance in the 
sum of $12,000. By the latter it was to pay the insurance, a stipula- 
tion which would devoîve taking the initiative step upon the owner, 
who would efïect the insurance, and hâve recourse to the city for the 
premium. The plaintiff was permitted, under the charge of the court, 
to recover the whole amount of the contemplated insurance, upon the 
ground that by neglecting to insure the vessel the city became insurer 
in that sum — a resuit which could not hâve been permissible unless the 
contract of November 30th had become the contract of the city. It 
is suggested by counsel for défendant in error that the stipulations in 
the respective agreements, if there were two, were of the same légal 
efïect; and the case of The Barnstable, 36 C. C. A. 199, 94 Fed. 213, 
is cited to sustain that proposition. The case cited was one where 
the owner of the vessel stipulated with the charterer to pay insurance 
upon the vessel. The ship became liable for the conséquences of a 
collision, and the owner sought to establish the ultimate liability 
against the charterer. The owner had not efifected insurance, and it 
was held that he could not prevail, for the reason that the risk con- 
templated by the stipulation was a risk of his own property, and the 
stipulation must, therefore, be interpreted as meaning an insurance 
which he would attend to ; and, having failed to do what would hâve 
protected him against loss, he could not fix the liability on the 
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charterer. Hère the situation is reversed, and, if the construction be 
doubtful, the case cited would tend to support the presumption that 
the owner would be expected to attend to his own insurance. 

The court, in charging the jury upon the subject of damages, after 
referring to the testimony in respect to the condition of the vessel after 
the fîre, told them that, while she was not physically consumed, she 
was, as claimed by the plaintifif, practically destroyed; that "the re- 
suit would entitle the plaintiff to a recovery of the insured [insurer?] 
of that amount if you find that testimony is true, and you approve it, 
namely, that the damage to the vessel was to such an extent that it 
would cost more to repair her than she would be worth when repaired. 
If you think that was the extent and amount of the damage, then you 
would be entitled to give the plaintifï damages for the stipulated sum 
hère of twelve thousand dollars, and interest from the ist of October, 
1894." We think this was erroneous and misleading. Apparently 
the learned judge had in mind a rule of marine insurance applicable in 
cases of abandonment. But some of the rules of marine insurance 
are founded on reasons not applicable to ordinary insurance, and we 
doubt whether the rule stated would be applied in marine insurance to 
circumstances such as thèse. But this contract was not maritime. It 
did not relate to navigation, but only to a vessel which was to lie 
moored in the Détroit river for two years as a hospital. 19 Am. & 
Eng. Encvcl. of Law, 940; Insurance Co. v. Dunham, 11 Wall, i, 20 L. 
Ed. 90; the Richard Winslow, 18 C. C. A. 344, 71 Fed. 426; The 
Pulaski (D. C.) 33 Fed. 383. It is, therefore, to be construed and 
given effect, so far as it may be, by the rules of the common law. It 
involved insurance against loss by iîre. Insurance against "marine 
risks" was also included. To what extent insurance against marine 
risks other than fire, on such a subject, was possible, we need not 
inquire. The vessel was undoubtedly the subject of insurance against 
loss by fire. If we assume that the city, by its failure to insure, was 
put in the place of an insurer against fire, then we are to inquire what 
would hâve been the measure of the recovery in a suit brought by the 
owner against an insurer on such a loss. It must be answcred that 
it would hâve the extent to which the value of the property had been 
depreciated by the fire, not exceeding the sum mentioned in the policy. 
The sum mentioned in the policy would serve only as the limit of the 
recovery. The vessel was an old one. It might be bad policy to 
spend much money in repairing her. Quite possibly it would be more 
profitable to dismantle her, or cast her away, than to repair her at ail. 
She might not hâve been worth $12,000 before the fire, or after it, if 
she had been repaired. To tell the jury that, if they thought she 
would not be worth the cost of repairs when repaired, they "would be 
entitled to give the plaintiff damages for the stipulated sum of twelve 
thousand dollars and interest," was a dangerous suggestion to corne 
to a conclusion not warranted by the premises. The "stipulated sum" 
was not stipulated for any purpose hère, but only stood as the limit 
of recovery in case of insurance. 

Our attention is called by the brief for the défendant in error to that 
clause in the contract upon which the suit is brought, which reads as 
follows : 
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"Sald Jnsurance to be for the beneflt of the said party of the first part and 
the payment of the Insurance in case of loss shall be taken in lieu of returii 
of the vessel, provided that If said vessel be lost or destroyed by reason of 
any péril, risks or cause not insured against and by the fault of the said 
party of thè second part, said party of thé second part shall pay to the said 
party of the flrst part the sum of twelve thousand dollars ($12,000) as the 
value of said vessel." 

And it is claimed that by this the city, in case the vessel was lost or 
destroyed in the circumstances stated, was bound to pay the sum of 
$12,000. It is manifest, however, that a total loss or destruction was 
intended; for it cannot be supposed that if some partial loss should 
happen, and the damages recovered from the insurer for that should 
be paid to the owner, the parties intended that the title to the vessel 
should pass to the city. And the instruction of the court which we 
are considering does not require that the jury should find the destruc- 
tion was total, but only that they should find that she was damaged 
to the extent that it would cost more to repair her than she would be 
worth when repaired. 

Moreover, it is open to question whether the loss or destruction in- 
tended by this clause was one falling within the scope of the Insurance 
which was stipulated for in the preceding clause. It would seem rather 
that the parties were supplementing those stipulations by providing 
for losses which would not be covered by the insurance before men- 
tioned. But upon this we express no definite opinion, the question 
not having been raised or passed upon in the court below nor directly 
involved in the rulings wé are reviewing. 

It is contended for the défendant in error, and this seems to hâve 
been his theory when he refused the tender of the vessel at the expira- 
tion of the lease, that the city had no right to return the vessel unless 
she was returned in as good condition as she was at the time she was 
leased. But is this the proper construction of the contract? We do 
not think it was intended that the title to the vessel would pass to the 
city in conséquence of a breach of the stipulation referred to. It was 
the common case of the hiring of property for a spécifie term. The 
hirer would, by implication, be bound to return the thing hired, and 
the gist of the stipulation is that when returned she should be in as 
good condition as when received. For a breach of this stipulation the 
lessor would hâve his remedy for the damages arising from the dé- 
préciation in the value of the thing hired in conséquence of the breach. 
But the lessor cannot treat the thing hired as sold, and recover its 
value ot the lessee. We think, therefore, that this contention of the 
défendant in error cannot be maintained, and that it did not follow that, 
because of the damaged condition of the vessel, he was entitled to re- 
fuse to accept her, and thereupon to demand the $12,000 as her value. 

For the reasons stated, the judgment must be reversed, and the 
cause remanded, with directions to award a new trial. 

Note. Judge DAY participated in the décision of this case, al- 
though not now a member of the court. 
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EMPIRE STATE-IDAHO MINING & DBVELOPING CO. v. BUNKER 
HILL & S. MINING & CONCENTRATING CO. 

(Circuit Court of Appeals, Ninth Circuit. February 16, 1903.) 

No. 895. 

1. Res JnDiCATA — Bffkct of Reversai, dp Judgmbnt in Part. 

Where, upon cross-writs of error from the same judgment, a portion 
of such judgment is affirmed and a portion reversed, the resuit is to 
reverse tlie entire judgment, and to remand the cause for a new trial. 
and no part of such judgment can te pleaded as an adjudication in bar 
of another suit. 

2. Abatbment — Pbndency of Another Suit — Idbntity of Sub.ject-Mattek. 

The pendency of a suit to enjoin the removal of ore from a mining 
clalm by défendant as ancillary to an action of ejectment to recover 
possession of the part of the daim from which it was alleged that de- 
fendant was taking ore, is not a bar to a suit subsequently eommenced 
by the same ^complainant to quiet its title to its entire claim, including 
eitralateral rîghts not in controversy in the prior action. 

8. Mining Claims — Possession— Extralatbral ItroHTS. 

The possession and ownership of the surface of a Iode mining claim 
is the possession of the Iode to the full extent of the extralateral right 
of the owner of the claim. 

4. Same — Detached Portion of Lodb — Intersection of Extralateral 

RiGHTS. 

The extralateral right of the owner of a Iode mining claim extends to a 
portion of the Iode between his end-line planes produced, although it is 
completelj severed from that portion lylng within the boundaries of the 
claim by the extralateral right of the owner of an older claim located 
on the same Iode, whose end-line planes extended intersect both those 
of the newer daims, and his possession of the surface of his claim is 
possession of such detached portion of the Iode. 
6. Same— Sdit to Qdiet Title— Scfficienct of Bill. 

A bill by the owner of a Iode mining claim to quiet his title to his claim. 
including that portion of the Iode within his extralateral rights, which 
allèges possession of the claim by complalnant, does not négative such 
allégation as to a portion of the Iode within such extralateral right, and 
show possession thereof in défendant, because it allèges a trespass there- 
on, and the removal of ore therefrom by défendant, and prays for an 
injunction. 

6. SaMK— JORISDICTION OF EqUITY— ADEQUATE ReMEDY AT L/AW. 

Where défendant owned a number of mining claims located on the 
same Iode as the claim of complalnant, under which it claimed extra- 
lateral rights in such Iode adverse to those of complalnant, and under 
one of which it had eommenced to extract ore from such Iode, the rem- 
edy of complalnant at law by an action of ejectment was not adéquate, 
so as to exclude the jurisdiction of equity to entertain a bill to quiet 
title to complainant's entire claim, including ail that portion of the Iode 
in which It claimed extralateral rights. 

7. Review on Appbal— Ordeu Gkanting Preliminaky Injunction. 

The granting of a preliminary injunction rests In the sound discrétion 
of the trial court, and its décision will not be reviewed unless it appears 
that its discrétion was improvidently exercised. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho. 

The appellee, the Bunker Hill & Sullivan Mining & Concentrating Com- 
pany, a corporation, brought Its bill in equity agalnst the appellant, the 

H 3. See Mines and Minerais, vol. 34, Cent. Dig. § 75. 
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Empire State-Idaho Mining & Developing Company, to quiet title to tte 
Stemwlnder Iode mlning clalm In Shoshone county, Ida ho. The contro- 
versy relates more partipularly to extralateral rights, and it may be best 
explalned by référence to the folio wiug diagram: 




The bill avers that the appellee owns and is In possession of the Stem- 
wlnder clalm, the surface ground of which is Indicated by the parallelogram 
a — b— d — c, excepting thereout such portions as are Included withln the sur- 
face Unes of the Emma and Last Chance iode claims; also excepting such 
parts of the Iode or vein which lie wlthin the surface Unes of the Emma 
and Last Chance cialms, and such parts thereof as lie wlthin the extra- 
latéral rights of said last-named daims as the planes thereof extended indi- 
cate upon the said diagram. The blll allèges that the course of the apex 
at the surface Is as shown upon the diagram, and that Its downward course 
Is westwardly; that the appellee owns and Is in possession of ail of the said 
vein throughout its entire depth on its downward course between the end- 
llne planes of said Stemwlnder claim marked upon the diagram respect- 
Ively b — a — e — f and d — c — g — h, excepting therefrom such underground 
parts of said vein as are Included wlthin planes drawn through the end 
Unes of said Emma Iode claim from 1 to y, and vertical planes drawn through 
the end Unes of the Last Chance claim, 2 — 1 — 5 and S — i — 6. The portion 
of the underground vein which is in controversy is deflned by planes e — f 
and g — h, the same being the end Unes of the Stemwlnder extended beyond 
the planes of the end Unes of the Emma and Last Chance claims. The 
bill avers that the appeUant claims an interest adverse to the appellee In 
that portion of said vein wlilch lies northerly and westerly of the northerly 
end Une plane of the Last Chance claim, 2 — 1 — 5, and that such claim Is false 
and groundless, and is a cloud upon the appellee's title; that since Sep- 
tember 1, 1899, the appeUant, by means of underground works, of which it 
bas exclusive possession and control, has penetrated into that part of the 
underground vein so claimed to lie within the Stemwinder extralateral bound- 
aries, and beyond the end Une plaine of the Last Chance northern boundary, 
and that said underground vein, where so penetrated, contains large and 
valuable ore bodies which the appeUant Is extracting and threatens to ex- 
tract and remove unless enjoined. Upon the flUng of the bill an application 
was made for an injunction. The application was heard upon affidavits 
and counter affidavits, and thereupon the appeUant was enjoined from ex- 
tracting such ore pending the suit. On July 12, 1902, the appeUant flled 
a demurrer and an answer to the bill under a stipulation providing that 
the demurrM- should not be deemed to be waived by the answer, and there- 
after the dèmûrrer was argued and was overruled. Upon application of the 
appeUant, the injunction order was thereafter vacated, and a further hear- 
Ing was had upon the application for an injunction, and on the pleadlnga 
and the affidavits which were already on flle. The court agaln enjoined 
the appeUant as before. From that injunction the présent appeal is taken, 
See 106 Fed, 471; 108 Fed. 189. 
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W. B. Heyburn, for àppellant. 

Curtis H. Lindley, Henry Eickhofï, M. A. Folsom, and John R. 
McBride, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is assigned as error that the court overruled the plea which was 
filed by the àppellant at the time of the hearing of the application 
for the injunction. The matter of the plea was, first, a former judg- 
.ment between the two parties; and, second, another action pending. 
The plea of a former judgment allèges : That on September 29, 
1898, an action at law was commenced by the appellee against the 
àppellant and the Last Chance Mining Company, in which the ap- 
pellee alleged that it owned the Stemwinder mining claim, together 
with the Iode or vein above referred to, and on its downward course, 
including the ledge and ore bodies which are in controversy in the 
présent suit, and that the àppellant and the Last Chance Mining 
Company were in possession of said ore bodies, and demanded judg- 
ment for the recovery and possession of the said property, and for 
the sum of $200,000 damages for ore extracted therefrom. That 
the défendants therein answered, denying the title of the appellee 
and its possession, and denying that the àppellant was in possession 
of said Iode, or had extracted therefrom the ore as charged in the com- 
plaint. That the said cause was tried before the court without a jury, 
and a judgment was rendered in favor of the plaintifï therein as to 
that portion of the Stemwinder Iode lying between Hnes drawn on the 
plane of the south side line of the Emma claim and the south end 
line of the Stemwinder claim extended in their own direction, but 
in favor of the défendants therein as to ail of the ground claimed 
by the Last Chance Mining Company in its answer in said action. 
That upoti separate writs of error from this court to review said judg- 
ment that portion of the judgment of the Circuit Court in favor of 
the défendants was afîirmed, and that portion thereof in favor of the 
plaintifï in said action was reversed. The plea of the pendency of 
another suit alleged that a suit in equity was brought by the appellee 
against the àppellant, the appellee alleging therein the same facts as 
in its présent bill in this suit, and praying for the same relief. As 
to the fîrst portion of the plea it is sufficient to say that the prem- 
ises in controversy are not the premises in controversy herein, and 
that no final judgment is pleaded. The reversai of a portion of said 
judgment by this court upon the writ of error was a reversai of the 
whole thereof, and operated to set aside the affirmance of the judg- 
ment which was adjudged upon the first writ, and to remand the 
cause for a new trial. Montana Mining Company v. St. Louis Min- 
ing & MilHng Co., 186 U. S. 24, 22 Sup. Ct. 744, 46 L. Ed. 1039. 
The plea of another suit pending refers to a suit in equity which was 
ancillary to the action of ejectment just referred to. It was brought 
for the purpose of preserving, pending the îaw action, the ore bodies 
lying within the conflicting segments claimed respectively by the 
owner of the Last Chance ând the appellee herein. The àppellant 
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claimed no right to the ores in controversy, but ît denîed that it had 
invaded the disputed premises. The only relief prayed for was an in- 
junction to restrain the extraction of ore pending the law action. 
In the présent suit the reUef prayed for is a decree to quiet the ap- 
pellee's title to the whole vein lying within the Stemwinder's extra- 
lateral rights, and does not include the point where it was alleged 
in the action at law that the appellant had trespassed. We find no 
error in the ruling of the court upon the plea. 

It is contended that the demurrer to the bill should hâve been sus- 
tained both for want of equity and for the reason that the appellee 
had an adéquate remedy at law. It is said that there is no equity in 
the bill, for the reason that it appears therefrom that the possession 
of the property in controversy is not in the appellee, but is in the ap- 
pellant. In answer to this the appellee points to the averments of 
the bill, which it claims establishes the fact of its possession. It is 
alleged therein that the appellee is in possession of the Stemwinder 
Iode claim, describing its boundaries, and that within said claim is a' 
mineral-bearing Iode the apex of which runs through said claim north- 
westerly and southeasterly and across the end lines thereof, and that 
its downward course is to the westward, and that it extends indefinite- 
ly beyond the side lines of the claim, and within vertical planes ex- 
tended in the direction of the end Hnes, and beyond the vertical 
plane of the northwesterly boundary of the Last Chance claim. The 
bill proceeds to allège that the appellee is in possession of ail of said 
Iode or vein so extending beyond the plane of the northwesterly end 
line of the Last Chance claim, and within the vertical planes of the 
end lines projected. Hère is an averment of possession of ail that 
part of the Iode which is in controversy in this suit, the only qualifica- 
tion of the possession so alleged being that the appellant has tres- 
passed on a certain portion of said Iode, and is engaged in extract- 
ing the ore therefrom. But it is admitted on the argument that the 
possession of the appellee, if it has possession of the premises in 
controversy, is not an actual occupation of the ledge at any point 
within the lines f^e — g— h as shown upon the plat, but that it is 
such possession as the law imputes to the possessor and owner of the 
Stemwinder claim. We held in Montana Mining Company v. St. 
Louis Mining & Milling Company, 42 C. C. A. 415, 102 Fed. 430,. 
that the possession and ownership of the surface of a Iode mining 
claim is the possession of the Iode to the full extent of the extra- 
lateral right of the owner of the claim. A new and important ques- 
tion, however, arises in the présent case from the fact that the extra- 
lateral right claimed by the appellee is eut in twain by those of the 
Emma and Last Chance 'claims, and that thereby that part of the 
Iode which is in controversy in the présent suit is detached from 
that part which apexes within the appellee's claim. It is contended 
by the appellant that by the iritervention of the extralateral rights 
belongingtp the Emma apd Last Cfiance claims the extralateral right 
of the appellee is eut off, and the appellant asserts the right to 
mine the ledge in question by reason of other claims located to 
the northwestward of, the Last Chance, but subséquent in time "^ 
the Stemwinder location. We know of no case in which this ? - 
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cise question has been presented. In Empire State-Idaho Mining & 
Developing Company v. Bunker Hill & Sullivan Mining Company, 
52 C. C. A. 219, 114 Fed. 417, this court recognized the extralateral 
right of the San Carlos claim beyond the point where the prior extra- 
lateral right of the Viola claim ended, but in that case the Viola 
extralateral right did not wholly intervene at any point to eut off 
the ore body to which the San Carlos had the extralateral right; in 
other words, there was in that claim upon the outcrop of the ledge in 
the surface location a point from which the owners of the San Carlos 
could, without interruption and continuously, proceed on the ledge on 
its downward course to the full extent of the extralateral right 
awarded by the court. By section 2336 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 1436] it is provided that where two or more 
veins intersect or cross each other the prior locator shall be entitled 
to ail the minerai contained within the space of intersection, and that 
the subséquent locator shall hâve the right of way through the space 
of intersection for the purpose of the convenient vvorking of his mine. 
The case so provided for by statute is not the précise case of two 
confîicting extralateral rights upon the same ledge, which is hère pre- 
sented, but in principle it is the same. If the vein upon which the 
Stemwinder is located were in fact a separate vein from that on which 
the Last Chance is located, but passed through the latter in the same 
direction in which extralateral rights are claimed in the présent suit, 
there could be no doubt of the right of the ovifner of the Stemwinder 
to pursue the vein beyond the point of intersection, and to maintain 
a right of way through the vein of the Last Chance at the point of 
intersection. We see no reason why that right, which is so recog- 
nized by the statute, and which would probably be recognized in the 
absence of a statute, shall be denied when the point of intersection 
of extralateral rights is not upon separate veins, but upon the same 
vein. If this conclusion is correct, it follows, we think, that the 
possession of the ore body at the surface carries with it the posses- 
sion of ail that belongs to the location. The mining right is an in- 
tégral one. It is secured by a single location. The title to it is 
conveyed by one patent. The bill, moreover, does not recognize pos- 
session in the appellant of the ore body to which the appellee seeks 
to quiet title. It allèges a trespass upon the vein, and the extraction 
of ore therefrom, and the threat of the appellant to continue to ex- 
tract such ore. Thèse facts call for the intervention of equity. Sim- 
mons Creek Coal Company v. Doran, 142 U. S. 417, 12 Sup. Ct. 
239> 35 L- Ed. 1063; Pardee v. Murray, 4 Mont. 234, 2 Pac. 16; 
Barr v. Gratz, 4 Wheat. 213, 4 L. Ed. 553; Hunnicutt v. Peyton, 
102 U. S. 333, 26 L. Ed. 113. 

Nor do we find that the court erred in overruling the demurrer 
on the ground that the appellee had an adéquate remedy at law. 
It is true that by an action of ejectment the appellee might hâve 
determined the question of its title and right to the possession of 
that particular portion of the ledge upon which the appellant is al- 
leged to hâve trespassed. But that relief is not ail that the ap- 
pellee is entitled to, if the averments of the bill are true. The suit 
is brought to détermine the adverse claim s of the appellant as to 
121 F.— 62 
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the whole of the ore body lying between the planes of the appellee's 
end lines projected beyond the extralateral rights of the Last Chance. 
In answering an action of ejectment, the appellant would hâve been 
re(!iuired to set up only its claim of right and title to the ore body 
at the particular spot where it had taken possession. The judgment 
would hâve left undetermined the question of its right to other por- 
tions thereof. That it in fact asserted adverse claims to other por- 
tions is shown by its answer in this suit, in which it set up owner- 
ship of several claims located along the Iode northwestward from 
the Last Chance claim, the extralateral rights of which would, but 
for the Stemwinder location, include separate portions of the ore 
body the title to which the appellee seeks to quiet. No remedy would 
be adéquate unless it quieted the title of the appellee to the whole 
subject of the controversy. As was said in Kilbourn v. Sunderland, 
130 U. S. 506, 514, 9 Sup. Ct. 594, 596, 32 h. Ed. 1005: "The juris- 
diction in equity attaches unless the légal remedy, both in respect to 
thé final relief and the mode of obtaining it, is as efficient as the 
remedy "which equity would confer under the same circumstances," 
See, also, Gormley v. Clark, 134 U. S. 349, 10 Sup. Ct. 554, 33 L. 
Ed. 909; Coosaw Mining Company v. South Carolina, 144 U. S. 
550, 12 Sup. Ct. 689, 36 L. Ed. 537. 

The remainder of the assignments of error challenge the injunction 
order on the ground that it was not sustained by the facts as they 
were shOwn by affidavits upon the hearing. Thèse are matters which 
pertain to the merits of the controversy. Upon an inspection of the 
affidavits and the issues in the case, we are not convinced that the 
court abused its discrétion in granting the injunction. The question 
of granting an injunction pending the suit was one which rested 
in the sound discrétion: of the trial court, and its décision will not be 
reviewed unless it appears that légal discrétion was improvidently 
exercised. Duplex Printing Press Co. v. Campbell Printing Press 
& Mfg. Co., 16 C. C. A. 220, 69 Fed. 250; Bissel Carpet Sweeper 
Co. v. Goshen Sweeper Co., 19 C. C. A. 25, 72 Fed. 545; Southern 
Pacific Co. V. Earl, 2'; C. C. A. 185, 82 Fed. 690.' 

The decree is affirmed. 
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(Circuit Court of Appeals, Ninth Circuit. Febtuary 2, 1903.; 

No. 800. 

1. Admiraltt— Revikw on Appeai.— Fikdings dp FAci^. 

Whlle the Circuit Court of Appeals îs not limlted to the revié-w of 
questions; of law, only,, In aûmiralty appeals, It Is :the settled praetice to 
give grea,t welght to the flndlngs of fact by the trjal judge, and not to 
dlsturb such flndlngs, In cases of , conflléting testlmony, unless they are 
found to be clearly agàinst the welght of évidence. 

2. TuG wiTH Tow— Ikjdrt to Fishino Net— Liabilitt. 

A tug wlth a tow, passlng through a channel in which there were a 
number of boats fishlng wlth seines, held not llable for an Injury to a 
seine< from becomlng «ntangled wlth the tow, where she took a middle 
course, and was not shown to have been negligently navigated, but It 
appeared that the sèlne had caught on the rocks, ànd for that réason dld 
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not drift with the tlde, as usual, which fact was not known to the 
mastèr of the tug untll too late to prevent the injury. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington, 

Edward W. Franklin, for appellant. 
Wilham Martin, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellant filed a libel against the 
tugboat Oscar B. for damages caused to the purse seine of the ap- 
pellant by the tugboat and its tow on or about the 25th day of July, 
1900, in the waters off Iceberg Point, San Juan county, Wash. The 
appellee denied generally the charges of the libel, and, upon testi- 
mony being taken, the court entered a decree in favor of the appellee. 
From this decree the cause is brought to this court on appeal. 

It was alleged in the libel that the appellant was at the time men- 
tioned a fîsherman by occupation, and on the morning of July 25, 
1900, was, with his crew, engaged in fishing with a purse seine off 
Iceberg Point, on the coast of Washington; that, while so fishing, 
the said tugboat, being then engaged in towing a pile driver and 
some piles, did, by reason of the gross neglect of the master and 
crew of said tugboat in failing to keep any lookout, and by the lack 
of seamanship in handling said tugboat and her tow, cause said pile 
driver and piles to run afoul of and eut in pièces said purse seine, 
thereby causing the loss of the fîsh in the seine; that the appellant 
and his crew were compelled to remain on shore for four days, while 
engaged in repairing and putting together the said seine ; that by 
reason of the loss of fîsh in the seine at the time of collision, and 
by the loss of time required to repair the same, the appellant was 
damaged in the sum of $350. 

It was admitted by the appellee in his answer that the meshes of 
the appellant's seine were caught in certain of the piles being towed 
by the appellee, but denied that damages to the extent of more than 
$20 resulted therefrom, and further denied that such damage was 
caused by, the négligence or carelessness of the appellee. As matter 
of défense it was alleged that appellant did not hâve a sufhcient num- 
ber of men with him to properly handle the seine; that the said seine 
became caught and fastened upon the rocks at the bottom of the 
océan so that it could not be released and drift with the tide in the 
usual manner; that the appellee was navigating his tugboat and 
tow with ail due care while approaching and passing said point, and 
was not warned of the fact that appellant's seine had become fastened 
to the rocks ; that he believed that the seine would drift with the tide, 
and made due allowance for the same in selecting his course; that, 
by reason of the nondrifting of the seine, it became entangled in the 
piles of the tow as they passed, the piles being carried by the tide in 
the direction of the seine; that therefore the appellant's négligence 
in allowing the seine to be caught, and in not warning the appellee 
of the condition, was the entire cause of the damage resulting. 
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It appears from the évidence that the tugboat, witli a pile driver 
and four sections of piles in tow, started from Richardson to Kelly's 
Ledge, passing Iceberg Point on the way ; that the distance between 
Iceberg Point and Hall Island, almost opposite, was about Ij4 miles, 
and the course of the tugboat lay between thèse points ; that varions 
parties with boats and seines were on either side of the course, lying 
in waxc for the fish to run; that the 'appellant's net was placed the 
farthest out ; and that a strong tide was running toward it at the time 
of collision. 

On the appellant's behalf it was testified that, while the seine may 
hâve been caught on the rocks in places, it did not interfère with 
the handling of it, and that they were pulling the net in, and could 
hâve completed the opération without difficulty if the tugboat had 
kept farther away; that, as soon as they could see that there was 
danger of collision, they waved their hats and shouted to inform 
those on the tugboat of the danger. 

On the other hand, it was testified for the appellee that the tug- 
boat was kept in the middle of the course, was alDOUt a quarter of a 
mile distant when abreast of the same, and, with a tow between 
1,100 and 1,200 feet long, would hâve swung entirely clear of the 
seine, had the seine been drifting with the tide; that the captain of 
the tugboat was in the pilot house ail the time, and saw no signal 
given and received no warning that the net was not free until after 
coming abreast of the net; that he then sheered his boat ofï, and, 
upon finding that the tow was not going to swing clear of the net, 
he stopped the boat, in order to prevent the carrying of the net along 
and teari-ng it; that the fishermen then disentangled the net from 
the piles, and the voyage was proceeded with. 

With regard to the damage sustained, appellant testified that the 
collision occurred on the 25th day of July ; that the fish were then 
running, and, from the indications of the fish jumping, it was esti- 
mated that there were from one to two hundred salmon in the net 
at the time of the collision; and that there would undoubtedly hâve 
been fish caught upon the four succeeding days, had the net been in 
condition to use. 

The appellee introduced évidence tending to show that the colli- 
sion occurred on the iQth of July, from entries in a book in which a 
record of the work done by the tugboat was kept. On the içth 
the entry wàs, "Took pile driver, four sections of piles, to Kelly's 
Ledge, and went for water," while on the 25th there was no record 
of taking any piles, but merely the pile driver to Anacortes for wa- 
ter. There was aiso corroborating oral testimony tending to show 
that the collision occurred on the igth of July. With respect to the 
time when fishing commenced at this point, William Stewart, a buyer 
of fish for the cannery of Myer & Co. at that place, testified that 
he purchased the catch each day from the majority of the fishermen 
there — the appellant among them — and that he kept a record of each 
day's catch in a book which he produced. This book contained an 
entry showing a purchase of fish on July sgth, but he testified that 
the fish were not running to any extent that season at the point 
in question before July 30th, and no fish, to amount to anjthing, 
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were purchased until that day. It was admitted by appellant that 
only one fish was actually seen jumping in his net, by himself or his 
crew, on the day of the collision. 

From this testimony the court below reached the conclusion that 
by a fair prépondérance of évidence it was shown that the run of 
salmon for the season had not commenced when the net was injured, 
and did not commence until after the four days had elapsed in which 
the net was mended ; that the only loss suiifered by the appellant was, 
therefore, the time of his crew engaged in mending the net instead 
of fishing, and that under the circumstances this could not positively 
be determined to be a pecuniary loss ; that the damage to the same 
resulted from a combination of unfavorable circumstances beyond 
the control of the captain of the tugboat, and not involving any nég- 
ligence or fault on the part of the beat or her captain. 

"The libelant's seine had become entangled on the rocks at the bottom, or 
was snagged so that it did not drift freely with the tide, and, when the 
steamer with her tow came eut beyond Iceberg Point so as to meet the force 
of the incoming tide, the raft necessarily drifted towards the seine and be- 
came entangled. There is no arbitrary rule requiring a tugboat to avoid a 
iishnet in a fairway. If the steamer injures the net, she will be liable for 
damages if the injury was wanton or causcd by négligence; otherwise she 
will not be liable." 

While this court is not limited to the review of questions of law, 
only, in admiralty appeals, it is nevertheless the settled practice to 
give great weight to the findings of fact by the trial judge, and not 
to disturb such findings, in cases of conflicting testimony, unless 
they are found to be clearly against the weight of the évidence. The 
Alijandro, 56 Fed. 621, 6 C. C. A. 54; The Brandy wine, 87 Fed. 
652, 31 C. C. A. 187. The court has read the entire testimony in 
this case, and has reached the conclusion that the négligence of the 
appellee has not been established. The tugboat, with its tow, was 
being navigated in the usual course, with due regard to the various 
fishing boats on either side. Had the appellant's seine not been 
snagged or caught on the rocks, the évidence shows that it would 
not hâve been injured by the tow. 

The prépondérance of évidence shows that the warning given by 
the appellant as to the seine's condition was not given soon enough ; 
that, when it was received by the captain of the tugboat, he used 
ail possible care and diligence to prevent injury to the same, but that 
the force of the incoming tide at this point carried the tow against 
it. A tug is only bound to use reasonable care and skill, and, when 
employing that degree of care and skill, is not liable for the sudden 
sheering of the tow. The Stranger, i Brown, Adm. 281, Fed. Cas. 
No. 13,525; The Lady Wimett, 99 Fed. 1004, 40 C. C. A. 212. 

The decree of the District Court is affirmed. 



982 121 FEDERAL REPORTER. 

In re GUREWITZ. 

(Circuit Court of Appeals, Second Circuit April 9, 1903.) 

No. 168. 

1. Bankecptct—Priority-tWages— Pièce Work. 

Bankr. Act July 1, 1898, c. 541, § 64b (4), 30 Stat. 563 ttJ. S. Comp. 
St. 1901, p. 3447], provides that "wages" due workmen for service, earned 
wlthln three rdonths before commencement of proceedings in bànkriiptcy, 
shall be entltled to priori ty. Section 1, subd. 27, 30 Stat. 547 [U. S. 
Comp, St. 1901, p. S&O], provides that "wage-earner" shall mean an in- 
dividtial %ho Works for vrages, salary, or hire at a compensation not ex- 
ceeding $1,500 a year. Section 4b, 30 Stat. 547 [U. S. Comp. St. 1901, p. 
3423], pro vides that any natural peraon, except a wage-earner or one en- 
gagea, in farming, may be adjudged an Involuntary bankrupt. Held, tliat 
the Word "wage-earner" was defined in section 1 for the purposes of sec- 
tion 4b, and, such word not belng found in section 64, the word "wages" 
in the latter section is to be construed as includmg a sum due one who 
worked by the pièce. 

Pétition for Revision of Proceedings of the District Court of 
the United States for the Southern District of New York, in Bank- 
ruptcy. 

On pétition, flled by the trustée of the above-named bankrupt, to revlew 
an order of the District Court for the Southern District of New York, afflmi- 
ing a décision of the référée refusing to expunge the clalm of Samuel Reltzeii 
and holding that the sald Reitzen is entltled to priority under section e4b (4) 
of the bankruptey act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 
1901, p. 3447]), hls clalm belng for wages earned wlthln three months before 
the date of the bankruptey proceedings. The trustée maintains that Reit- 
zen is not enti'led to préférence because he was paid by the pièce, namely, 
at so much per garment, and that only those workmen are wlthln the mean- 
ing of the act whose wages are measured and flxed by periods of time. 

Emanuel Blumenstiel, for trustée. 
L,. E. Miller, for claimant. 

Before WALLACE, LACOMBE, and COXE, Circuit Jttdges. 

COXE, Circuit Judge. The sole purpose of this review is to ob- 
tain an answer to the question whether or not so-called "piece-work- 
ers" are entitled to priority under section 64b (4) of the bankruptey 
act. Act July i, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, 

P- 3447]. 

During the three weeks prior to the filing of the pétition Reitzen 
worked for the bankrupt at the latter's place of business as a piece- 
worker and earned the sum of $42.16 which he insists is entitled to 
priority. The amounts due this class of workmen, as well as those 
working by the week, had always been paid weekly by the bankrupt. 

The section in controversy, so far as it relates to the présent ques- 
tion, is as follows: 

"Sec. 64. Debts which hâve priority. • * • Wages due to workmen. 
clerks, or servants which hâve heen earned wlthln three months before ttie 
date of the commencement of proceedings, not to exceed three hundred dol- 
lars to each claimant." 30 Stat. 563 [U. Si. Comp. St. 1901, p. 3447]. 

The législative intent in the foregoing provision is manifest. It 
is to give a préférence, limited in time and amount, to those em- 
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ployés of the bankrupt who work for wages. It surely could not 
hâve been the purpose of Congress to make the method of computa- 
tion a çriterion of priority. There is absolutely nothing in the lan- 
guage quoted upon which to base such an assumption. In order 
to récure priority under this subdivision the créditer must establish 
the following facts : First, that he was a worlcman, clerk or servant 
of the bankrupt. Second, that he earned wages within three months 
prior to the commencement of the proceedings. 

There is nothing ambiguous about the use of the word "wages" 
in this connection. It means the agreed compensation for services 
rendered by the workmen, clerks or servants of the bankrupt, — those 
who hâve served him in a subordinate or menial capacity and who 
are supposed to be dépendent upon their earnings for their présent 
support. Whether their employer has agreed to pay them by the 
hour, the day, the week, the month or by the "job" or pièce, is wholly 
immaterial. 

It is incredible to suppose that Congress intended to discriminate 
against the vast army of laborers who, in thecoal mines, the foun- 
dries, the clothing manufactories and in almost everv branch of in- 
dustry, are paid not according to the time consumed but according 
to the work accomplished. An élément of perplexity has been im- 
ported into the discussion by the assumption that the language quoted 
must be interpreted in the light of the définition of the word "wage- 
earner," found in section i of the act. Subdivision 27 provides that : 

" 'Wage-earner' shall mean an.individual who works for wages, salary, or 
hire, at a rate of compensation not exceeding one thousand flve liundred dol- 
lars per year." 30 Stat. 544 [U. S. Comp. St. 1901, p. 3420]. 

It will be observed that the word "wage-earner" is not used in the 
subdivision now under considération. The word used is "wages" 
and no technical définition of this word is found elsewhere in the act, 
probably because the lawmakers concluded that when a word so 
plain and simple was used no further explanation was necessary. 

The reason for a concise définition of "wage-earner" is made ap- 
parent by an examination of section 4b, 30 Stat. 547 [U. S. Comp. 
St. 1901, p. 3423], which provides that "any natural person, except 
a wage-earner or person engaged chiefly in farming or the tillage 
of the soil, * * * jtiay be adjudged an involuntary bankrupt." 
When a wage-earner was thus excepted from the opération of the 
involuntary features of the act it became necessary to define with 
précision the meaning of the term. We are, however, of the opinion 
that the définition has no application to the présent controversy for 
the reason that the defined word is not found in section 64b (4), 30 
Stat. 563 [U. S. Comp. St. 1901, p. 3447]. 

The order of the district court is affirmed, with costs. 
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In re HAUSMAK 

(OlrcDlt Court of Appeals, Second Circuit. Mareh 12, 1903.) 

No. 135. 

1. Baukruptct— Pailure dp Bankkupt to Complt -with Order— Ponishment 
for contempt. 

Eefore punlshing a bankrupt for contempt because of hls failure to 
comply with an order, the court should give him an opportunity to prove 
his inabllity to do so. 

Pétition for Revision of the Proceedings of the District Court of 
the United States for the Southern District of New York in Banl<- 
ruptcy. 

Stillman F. Kneeland, for petitioner. 
Thaddeus D. Kenneson, for respondent. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. In affirming the order of the court below, we 
do not consider the question whether the bankrupt should be punished 
for contempt in the event of failing to comply with the order, as that 
question, although the one principally argued, is not hère. If it 
should be sought to punish him for contempt, the court below will 
doubtless give him an opportunity to prove his inability to comply 
with the order. 



In re KANTER & COHEN, 

(Circuit Court of Appeals, Second Circuit Pebruary 25, 1903.) 

No. 75. 

1. RECBrvER op Bankkupt'8 Estate— Suit in State Codbt— Leate of Court 
— Injunction. 

Under Act Cong. Aug. 13, 1888, c. 866, § 3 (25 Stat. 436 [U. S. Comp. St. 
1901, p. 583]), permittlng suits agalnst receivers to be brougtit witliout 
previous leiave of court, and on the prineiple that state courts hâve con- 
current jurlgdiction to détermine the rights or titles of third persons claim- 
Ing property adversely to a bankrupt's estate,. an Injunction sought by the 
temporary recelver of a banlirupt's estate to restraln the prosecution of 
an action of trover in a state court by one claiming chattels In the re- 
ceiver's ha:nds is properly refused. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 

H. B. Clausson, for petitioner. 
M. D. Stwer, for respondent. 

Before WALEACE, EACOMBE, and COXE, Circuit Judges. 

PER CURIAM. This is a pétition to review an order of the Unit- 
ed States District Court for the Southern District of New York, in 
bankruptcy, denying the application of a receiver to restrain the 
prosecution of an action of trover brought against him in one of the 
state courts by one Steinburg. Kanter & Cohen, having filed their 
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pétition to be adjudicated bankrupts, the court, peiiding the adjudi- 
cation, by its order appointed Hough as tertiporary receiver of their 
estate. Shortly thereafter certain chattels which were supposed to 
be the property of the bankrupts were dehvered into the possession 
of Hough by the police of New York City. Steinburg, claiming to 
be the owner of the chattels, brought the action to recover their 
value the prosecution of which the receiver sought to restrain. 

If the action had been in replevin, a différent question would arise, 
but as it is we entertain no doubt that the court below properly re- 
fused the receiver's application. Tfie questions involved were con- 
sidered, by this court in Re Russell & Birkett, 3 Am. Bankr. R. 658, 
ICI Fed. 251, and the décision in that case disposes of them. See, 
also, Act Aug. 13, 1888 (chapter 866, § 3, 25 Stat. 436 [U. S. Comp. 
St. 1901, p. 583]), permitting suits against receivers to be brought 
without préviens leave of the court. 

Order afïirmed, with costs. 



WILLIS V. MIIXEK et al. 

(Cincuit Court of Appeals, Second Circuit. March 12, 1903.) 

No. 132. 

1. Patents— Action for Infringement— Questions for Jury. 

In an action at law for infringement of a patent, the question of in- 
vention is one of fact for ttie jury, where the évidence is sucb as to 
warrant its submission. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

T. Hart Anderson, for plaintifï in error. 

A. Bell Malcomson, for défendants in error. 

Before WALLACE and COXE, Circuit Judges. 

COXE, Circuit Judge. This is an action at law brought by Tobias 
Miller and Louis P. Whiteman, the plaintifïs below, to recover dam- 
ages for infringement of letters patent No. 632,819, granted Septem- 
ber 12, 1899, for improvements in alarm bells for bicycles. At the 
trial the jury found a verdict for the plaintiffs in the sum of $84. The 
défendant sued out a writ of error for the review of the judgment en- 
tered upon such verdict. 

The patent is concededly an exceedingly narrow one. The only 
question which demands serions considération is whether the court 
erred in not directing a verdict for the défendant at the close of the 
testimony on the ground that the évidence was insufiticient to warrant 
the submission of the question of invention to the jury. The question 
of invention is one of fact, and after examining the testimony we are 
of opinion that there was sufficient évidence to warrant its submission 
to the jury. The jury having found for the plaintiffs, the verdict 
should not be disturbed. 

T 1. See Patents, vol. 38, Cent. Dig. | 434. 
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At the argfument various exceptions were discussed, but upon ex- 
amination it appears that the objections were gênerai in character and 
insufficient to sustain ttie exceptions. : Tlie only exception wliich pré- 
sents a question for our considération was taken to tlie ruling of tiie 
court strilîing out an answer upon motion of the plaintiffs. The wit- 
ness Robinson was called by the défendant to prove that he had con- 
structed .a. similar bell prier to the date of the invention. He was 
asked how long it required to produce the bell in question, and he an- 
, swered : "Well it might hâve been a week or ten days." He was 
then asked: ^ "Was it a difficult matter for you?" and answered "No." 
This was objected to by cqunsel for plaintifïs and upon his motion, 
and against the defendant's exception, the answer was stricken out. 
We are inclined to think that the answer was incompétent and was 
properly stricken from the records, but from any point of view the 
ruling was inconsequential and could, in no event, afïect the resuit 
injuriously to the défendant. The facts regarding the construction 
of the bell were ail before the jury. The opinion of the witness that 
it was not difficult to construct added nothing to the testimony. 

The judgment is afïirmed. 



LATTIMORE v. HARDSOCG MFG. CO. 

(Circuit Court of Appeals, Elghth Circuit. February 21, 1903.) 

No. 1,748. 

1. Patkkts — Infrikobment — Mbascke of Damages. 

On an accountlng for Infrlngement of a patent for an Improvement In 
mlners' lantern holders, where défendant made and sold min ers' caps 
to which it attached the infrlnglng holders, complalnant was entitled to 
recover only the profits made on the holders, and not that made on the 
caps, which were separate articles, from whlch the holders were readlly 
détachable, and havlng a market value when sold alone, and substantially 
the same value when sold equipped with other lantern holders which 
défendant was free to use. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

E. Hayward Fairbanks (Hazen I. Sawyer, on the brief), for appel- 
lant. 

William McNett', for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

CALDWELL, Circuit Judge. This is a suit in equity brought by 
Walter A. Lattimore, the appellant, against the Hardsocg Manu- 
facturing Company, the appellee, for infrlngement of patent No. 415,- 
720, issued to the appellant for an improvement in a miner's lantern 
holder. The Circuit Court found claim i of the patent valid ; that it 

f 1. Accountlng by infringer of patents for profits, see note to Brickill v. 
Mayor, etc., of City of New York, 50 C. C. A. 8. 
See Patents, vol. 38, Cent Dig. §§ 567, 572, 
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had been infringed by the appellee, which was enjoined from further 
infringing; and a référence was made to William C. Howell, the 
master in chancery, to assess the appellant's damages resulting from 
the infringement. The master reported that the appellant was en- 
titled to recover the sum of $211.98, the profits realized by the ap- 
pellee on the manufacture and sale of the infringing lantern holder, 
and that the appellant was not damaged beyond the amount of thèse 
profits. The Circuit Court confirmed the master's report, and ren- 
dered a decree accordingly, and the appellant appealed to this court. 

The appellee manufactured and sold miners' caps, and the lantern 
holders which it manufactured and sold were attached ,to thèse 
miners' caps, and the only question in the case is whether the ap- 
pellant, in addition to the profits the appellee made upon the manu- 
facture and sale of the lantern holder attached to the caps, is also 
entitled to receive the profits made upon the sale of the miners' caps 
themselves. The appellant's patent was not for an entirely new de- 
vice, but only for an improvement in a miner's lantern holder. There 
are several other lantern holders in use and on the market, some of 
which hâve been in use for a great many years ; and any of which 
might be attached to a miner's cap. A miner's cap, or some équiva- 
lent covering for the head, has been in use time out of mind, and their 
manufacture and sale is open to every one. 

Thèse lantern holders can be attached to any hat or cap worn by 
a miner. One is as necessary as the otber. Separated from the 
cap, the lantern holder is of no service to the miner; but the cap 
has a merchantable value without any holder, and, when provided 
with any of the other holders in common use, its selHng price is sub- 
stantially the same as when it was equipped with the appellant's 
holder. The master found the caps had a value in themselves, sepa- 
rate and distinct from the holder, from which they could readily be 
detached, and that the value of the caps as a marketable article was 
not attributable to the patented feature of the appellant's holder. 
The différence in the cost of the caps and lantern holders was very 
great. The master finds that 6,3791^ dozen lantern holders cost 
S414.56, while the same number of caps cost $3,906.12, and the profits 
on the cap with the lantern holder attached were in proportion to 
the cost of thèse articles respectively. 

Upon thèse facts, the rule for computing the plaintiff's damages is 
well settled by repeated décisions of the Suprême Court of the United 
States. This is not a case where the entire or any considérable value 
of the article sold is attributable to the patented feature, and profits 
upon the entire article are only allowable where such article is wholly 
the invention of the patentée, or where its entire value is properly 
and legally attributable to the patented feature. Sessions v. Romad- 
ka, 145 U. S. 29, 12 Sup. Ct. 799, 36 L. Ed. 609. In McCreary v. 
Penn. Canal Co., 141 U. S. 459, 12 Sup. Ct. 40, 35 L. Ed. 817, the 
Suprême Court say that, where the "device is a mère improvement 
upon what was known before, and was open to the défendant to use, 
the plaintif? is hmited to such profits as hâve arisen from the use 
of the improvement over what the défendant might hâve made by 
the use of that or other devices without such improvements. This 
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is a familiar doctrine, announced by this court in a number of cases." 
And in Warren v. Keep, 155 U. S. 265, 15 Sup. Ct. 83, 39 L,. Ed. 1,44, 
the court said that it was "well settled that, wliere a patent is for a 
particular part of an existing maciiine, it is not sufïicient to ascertain 
the profits of the whole machine, but it must be shown what portion 
of the profits is due to the particular invention secured by the pai- 
ent in suit." See, to the same efifect, Garretson v. Clark, m U. S. 
120, 4 Sup. Ct. 291, 28 L. Ed. 371 ; Mowry v. Whitney, 14 Wall. 
620, 20 L,. Ed. 860; Seymour v. McCormick, 16 How. 480, 14 L. 
Ed. 1024; Dobson v. Hartford Carpet Co., 114 U. S. 439, 5 Sup. Ct. 
945, 29 L. Ed. 177; Littlefield v. Perry, 21 Wall. 205, 22 L. Ed. 577. 
The daniages were assessed by the master in conformity to this rule. 
The decree of the Circuit Court is afifirmed. 



DOWAGIAC MFG. CO. T. FOWLBR et al. 

(Circuit Court of Appeals, Eighth Circuit. February 23, 1903.) 

No. 1,746. 

1. Patents— Inpkinsement— Grain Dhills. 

The Hoyt patent, No. 446,230, for an Improvement In grain drills, Is 
Infringed by the drlll made in accordance with the Denyes & Schutt 
patent. No. 672,596, whieh, whlle not employing the clamping plates of 
the Hoyt patent. In form substitutes an équivalent part for trausmltting 
the pressure from the sprlng pressure rods to the drawbars. 

Appeal from the Circuit Court of the United States for the District 
of North Dakota. 

Fred L. Chappell, for appellant. 
Charles M. Peck, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is an action to restrain the in- 
fringement of letters patent No. 446,230, issued to Will F. Hoyt on 
February 10, 1891, being the same patent that was before this court 
for considération at its last term in a case entitled "Dowagiac Manufac- 
turing Company v. Minnesota Moline Plow Company," 118 Fed. 136. 
In that case the court was unanimous in holding that what was there 
termed the "McSherry old structure" (a eut of which appears on the 
adjoining page) was an infringement of the device described and cov- 
ered by the patent issued to Hoyt (a eut whereof, including the clamp- 
ing plates, PP', also appears on the opposite page). In the case 
formerly decided by this court the crucial question that was involved 
as respects the McSherry old structure was whether an infringement 
was avoided by dispensing in the latter device with the clamping 
plates, PP', which were described in the Hoyt spécification. This 
coiÉt adopted, through comity, the view of the Circuit Court of Ap- 
peals for the Sixth Circuit in McSherry Manufacturing Company v. 
Dowagiac Manufacturing Company, 41 C. C. A. 627, loi Fed. 716, 
that the drill covered by the Hoyt patent disclosed patentable novelt}- ; 
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that the clamping plates, although described in the Hoyt patent and 
mentioned in the claims, really formed a section of wliat are termed 
in the patent the spring pressure rods, 1 1 ; that the plates might 

^SherrU f 0/d Structure. . 




HOYT DRILI PAT. No. 440,230. 




Ca:.AMPING PLATES. PP'. 
Cf 




hâve been omitted, and the ends of the spring rods, 1 1, pivoted di- 
rectly to the boit, e e, between the forward ends of the drawbars, 
the spring rods being provided with lugs to bear on the drawbars 
when the rods were bent downvvard ; that the clamping plates as de- 
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scribed were really nonessential parts of the invention; that the omis- 
sion of the same in the McSherry old structure did not avoid an in- 
fringement of the Hoyt patent, since a full équivalent ôf the clamping 
plates was found in the McSherry old structure, consisting of a 
wedge-plate provided with lugs to engage the drawbars when the 
spring rods which McSherry emgloyed were pressed downward by 
means of the lever. 41 C. C. A. 631, 632, ici Fed. 718. 

The drill which forma the subject-matter of the présent contro- 
versy, and is claimed to be an infringement of the Hoyt patent, difïers 
somewhat in form from the McSherry old structure. A drawing 
of the drill and its various parts, which is claimed to be an infringe- 
ment of the Hoyt patent, will be found on another page. It is manu- 
factured under patent No. 672,596, issued to Denyes & Schutt on 
April 23, igoi. It will be obsefved that the patentée of th;s drill 
has dispensed with one of the two spring rods that are described in 
the Hoyt patent, using but one rod, J, the rear end of whic'i is se- 
cured between parallel bars, E, which embrace the boot, I). The 
spring rod, J, extends forward to a point between the drawbars, C, 
to which the shoe, B, is attached, such point being at or near their 
forward ends, and is there bent over a block (L) which is interposed 
between the drawbars, and then extends downward and forward some 
little distance between the drawbars, and is again bent or wrapped 
around another block between the drawbars, marked O, so as to 
grasp it. The resuit of this arrangement is that when pressure is 
applied to the rear end of the spring rod, J, by the movement of 
the lever arm, F, pressure is cast by the spring rod upon the blocks, 
L and O, which serve as a fulcrum, and the shoe at the rear end of 
the draw bars is forced into the ground. The movement of the lever 
arm in the opposite direction has the eiïect of raising the sho« by 
means that are obvious., It is manifest, therefore, that the mechan- 
ism which is employed performs the same function as the mechan- 
ism in the Hoyt patent, and the question to be resolved is whether 
the means employed to accomplish the same are not substantially 
identical. 

The éléments of the combination covered by the fîrst and second 
claims of the Hoyt patent, which are very similar, consist of the 
transporting wheels and frame of the drill, the hopper or boot, the 
shoe attached to the draft rods, the clamping plates, PP', the spring 
rods, the forked arm coupled to said rods, and means for raising and 
lowering the arm. The third claim describes the plates as having 
"shoulders bearing on the draft rods," but in other respects it cor- 
responds with claims i çtnd 2. The drill manufactured under the 
patent of Denyes & Schutt responds very plainly to the claims of 
the Hoyt patent, except as to the clamping plates, It has, of course, 
the transporting wheels and frame, the hopper oir boot, the shoe, the 
draft rods, a spring pressure rod, a forked arm coupled to the spring- 
rod in front instead of behind the boot, which is immaterial, and 
means for raising and lowering the arm. It is true that the défend- 
ants construct their drill with one spring rod instead of two, making 
it apparently somewhat heavier than either of the two rods of the 
Hoyt drill, but this single rod is a plain équivalent for the two rods 
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in the other device and performs the same function in no other or 
better way. The substitution of one spring rod in place of two, no 
better or différent results being obtained, will not exempt the device 
from the charge of infringement. Moreover, in view of the manner 
in which the single spring rod of the défendants' drill is bent around 
the upper block interpbsed between the drawbars, and thence down- 
ward and forward around the lower block, O, it is manifest that the 
same pressure is brought to bear on the drawbars in the one device as 
in the other by a lever action which does not differ essentially in the 
two devices. When a downward pressure is applied to the lower end 
of the spring rod, its forward end is drawn around the upper block, 
which is interposed between the drawbars, giving to the rod a pivotai 
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connection, since it is not rigidly attached to the block. Besides, the 
bolts Connecting the two drawbars which support the two blocks 
last referred to are équivalent to the lugs or projecting shoulders 
of the clamping plates in the Hoyt structure, which engage the draw- 
bars and transmit pressure thereto. 

It is urged, however — and this is the principal contention on the 
part of the appellees — that the charge of infringement is not sustained, 
because the clamping plates, PP', of the Hoyt drill, are not found in 
the appellee's drill. Referring to this contention, we repeat, in sub- 
stance, what has already been said, that this court decided in Dowa- 
giac Mfg. Co. V. Minnesota Moline Plow Co., ii8 Fed. 136, foUowing 
in that respect the previous décision in the Sixth Circuit, that the 
clamping plates, in the form shown by the Hoyt spécification, are 
not of the essence of the invention therein claimed; that the clarap- 
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iag plates, or the "swinging head," as they are terined în the second 
daim, having a pivotai connection with the draft rods, really form 
an extension of the spring rods, and are a part thereof, their sole 
function, besides Connecting the spring rods pivotally with the draft 
rods by means of the boit on which they are hung, being to transmit 
pressure to the draft rods by means of projécting shoulders which 
engage the draft rods ; and that clamping plates were disclosed in sub- 
stance, although not in form, in a structure then under considération, 
having spring rOds with lugs thereon to engage the drawbars, and 
also eyes in their forward ends by which they were pivotally and im- 
mediately connected with the drawbars by means of a boit passing 
through the drawbars and said eyes. We feel constrained to adhère 
to that view, and, applying it to the case in hand, we are forced to con- 
clude that the clamping plates, considering the functions which they 
were designed to perform, are also found in substance, although not 
in fibrm, in the appellee's drill. The spring rod, as heretofore shown, 
is pivotally connected with the drawbars by means of the upper block 
between the draw bars over which it is bent, while the boit which 
passes through the drawbars, and supports the lower interposed 
block, O, around which the end of the spring rod is hooked, serves 
to transmit pressure from the spring rod to the drawbars in sub- 
stantially the same manner in which that end is accomplished by the 
Hoyt device. We are unable to discover that Denyes & Schutt im- 
proved the Hôyt drill to any appréciable extent. They made some 
slight and seemingly colorable changes in the mechanism by which 
pressure at the rear end of the long fîexible spring rods was trans- 
mitted to the draft rods at or near their forward ends, but they made 
no change in the principle of opération or substantial change in the 
mode of opération, nor did they simplify the device, or attain any bet- 
ter resuit. Upon the whole, therefore, following our previous déci- 
sion, we conclude that the decree below must be reversed, with direc- 
tions to enter a decree for the complainants below, for an injunc- 
tion, and an accounting in the usual form. 
It is 80 ordered. 



In re F. A. HALL CO. 

(District Court, D. Conneeticut. March 17, 1903.) 

No. 991. 

1. Bankrttptct— Effect of Act— Suspension of Statk Insolvenct Laws. 

Bankr. Act 1898 (Act July 1, 1898, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418]), on its passage, at once suspended and superseded ail state In- 
solvency laws, as to cases comlng within Its purview, whether the 
Insolvent be a person, partnersbip, or corporation, and proceedings Insti- 
tuted thereafter under any such insolvency law by or agalnst an insolvent 
subject to adjudication as a bankrupt, elther voluntary or involuntary, 
are void. 

In Bankruptcy. On review of an order of the référée directing an 
assignée in insolvency under the state law to turn over the estate of 
the bankrupt to the trustée in bankruptcy. 
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The following is the opinion of Référée Munn: 

The F. A. Hall Company was a corporation organized under the laws 
of the State of Connecticut, engagea in the mercantile business at Torrington, 
Connecticut. On the 24th day of Septemher, 1902, It made an assignment 
for the beneflt of Its creditors to John Workman, o£ Torrington, In said dis- 
trict, under the insolvency laws of the state of Connecticut. The assignment 
-was confirmed by the probate court for the district of Torrington, and the 
probate court thereafter began the settlement of said estate of said company 
as an insolvent estate under the Insolvept laws of the state of Connecticut. 
On the lOth day of January, 1903, the said the F. A. Hall Company was 
adjudieated a bankrupt by the United States District Court for the District 
of Connecticut. The petitioner herein was appointed trustée in bankruptcy, 
and, after duly qualifying as such trustée, made demand upon said John 
Workman for ail of the estate of said bankrupts. The said John Workman 
refused to deUver over the possession of said estate to the trustée in bank- 
ruptcy, whereupon this pétition was brought, and the question as to who 
was entitled to the possession of said estate submitted to the District Court 
by the consent of ail parties. 

The respondent claims that as the assignment was made to him under the 
Insolvency laws of the state of Connecticut, and as the probate court for the 
district of Torrington (that belng the proper court under said laws) had con- 
firmed his said appointment, and taken jurisdiction over the F. A. Hall 
Company and its assets, and had begun the settlement of said estate under 
said insolvency laws prior to the adjudication, said adjudication conferred 
no jurisdiction upon the tJnited States District Court either as to the bank- 
rupt corporation or its assets; that neither the United States District Court 
in bankruptcy, nor its trustée, has any right to the possession of said estate, 
but that said estate must be settled under the insolvency laws of the state 
of Connecticut by the probate court for the district of Torrington; and that 
he (said Workman), as trustée appointed by said probate court for the dis- 
trict of Torrington, is entitled to the possession of said estate of said bank- 
rupts for the purpose of settlement and distribution among the creditors of 
said estate under said insolvent laws in said probate court. In short, the 
question, as presented, is this: Did the act of Congress, passed in 1898 (Act 
July 1, 1898, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), entitled "An act 
to establish a uniform System of bankruptcy throughout the United States," 
suspend the insolvency laws of this state, and give the United States Dis- 
trict Courts exclusive jurisdiction over bankrupt estâtes, or hâve the United 
States District Courts in bankruptcy, under the said act of Congress, and the 
probate courts under the insolvency laws of this state, concurrent jurisdiction 
In bankrupt estâtes, so that whichever first gets jurisdiction of the estate 
shall be entitled to retain it and settle the estate under the law by virtue of 
which it is given jurisdiction over said estâtes? 

The question of procédure or of comity between courts was not presentedj 
claimed, or argued, except as set forth in the pleadings, no évidence was 
offered in the case, and the whole case was submitted on the pleadings, with 
argument, and the only question submitted Is the one stated above. 

Before the passage of the bankruptcy act of 1898 (30 Stat 544 [U. S. Comp. 
St. 1901, p. 3418]), the state of Connecticut had an insolvency System in force. 
Chapter 52, Gen. St. 1888. Substantially the same provisions are found In 
Chapter 23, Gen. St. 1902. Thèse statutes provided for a written assignment 
of ail of the property of the insolvent, to some person chosen as assignée by 
the insolvent, for the benefit of ail ttie creditors, in proportion to their re- 
spective claims; such deed or assignment, to be valld, to be lodged in the 
oflace of the court of probate having jurisdiction, for certain judicial proceed- 
ings therein, of such deed or assignment, by which the assignée named in 
the deed was approved by the court as trustée, or a trustée was appointed 
by the court. Thereafter the administration of the estate was conducted by 
the trustée under the order of court, acting as a court of insolvency. They 
provided for certain allowances, beneiits, and privilèges to the insolvent if 
he filed his affldavit that he had fully complied with the provisions of the 
chapter. Such allowances were not to exceed $3 a week for each member 
121 F.— 63 
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o( his family, and not to exceed $15 a week, In the whole, for a perlod of 
tlme not exceeding six months, to tre flxed by the court of probate. If no 
reserratioiï, f(ras niade In , the deed or assignaient, he mlgtit hâve a further 
allowance, not exCeedlng : $100!, If thçi estate, upon final Settlèment, paid 
seventy per cent or more on clalms àllowed, the Insolyéht mlght be dis- 
charged bjç tb^.CQurt, with an exemption of his, property for two years from 
ail légal, pïoççss fQûoded on any clalin that mlght haye been proved agaiiist 
his estate,^iccèpt snch fdtinded uppn ffaijd or breach of ttùst. The ehapter 
also contalns a provision for the assignaient of a corporation by the vote 
of its dlrecfôrs, find, also contalns a section providing for an involuntary in- 
solvency upon pétition of a credltor and hearlng by the court, upon whleh 
It mlght deé):ee the debtor to be Insolypnt, and appoint a trustée to take 
possession of, manage, and dispose of his property. "Thèse statutes consti- 
tute. In thé fullest seiise, an Insolvent law." Ketcham v. McNamara, 72 Conn. 
711, 46 Atl. 146, 50 L. R. A. 641. 

It was ,W<îfir thé provisions of this ehapter that th^ F. A. Hall Company 
made Its asçignment to the respondent, and tho proceedlng had as heretofore 
stated. Thç respondent claims that thèse laws are in fuU force; that, the 
probate court haying assumed Jurisdlctlon, notwlthstanding the adjudication 
of said çoiçpany as a bankrupt by the United States District Court, said 
probate cotiict bas fuU power, authority, and jurisdiction to hold possession 
of the estatè, and tcf complète its settlemeût and distribution in the manner 
provlded t|y thé state law. And this Is true unless thèse statutes were sus- 
pended by the act of Congress passed in 1898 (30 Stat. 544 [TJ. S. Comp. 
St. 1901, p., 3418]) entltled "Ap act to establish a uniform System of bank- 
ruptcy throijgTiout the United Ôtàtes." Of the power of Congress to estab- 
lish a uniform systein of bankruptcy, there can be no question. That power 
is expressly conferred on Congress by the United States Constitution (article 
1, § 8, cl. 4), and Is abundantly sustalngd by décisions of both state and 
fédéral courts. The power granted to Congress by the Constitution gave it 
the power to establish a uniform System of bankruptcy for the United 
States. In this grant of power by the séveral states to Congress there 
was no réservation, and, under that section of the Constitution, Congress 
might act or refuse to act, It inight establish a complète System, covering 
every casç, or a System covering only certain classes of cases. So long as 
It dld nol; act, the several statés had the rlgh't to establish thelr own 
Systems of Insolyency or banjçruptcy, and to provide }aws for the carrying 
out of such systenis; but when Congress dld act, and èstabllshed a System 
of bankruptcy, that act was the suprême law of the lapd as to those cases 
covered by It. Sturges v. Crowninshield, 4 Wheat. 122, 4 L. Ed. 529; In re 
Bruss-Rltter Co., 1 Am. Bankr. E. 59, 90 Fed. 651; R. H. Herron Co. v. 
Superior OourtjS Am. Bankr. R. 493, 6g Pac. 814; In re Peposit & Savlngs 
Inst, Fed. Cas. No. 12,211; Mauran v. Carpet lining Co., 6 Am. Bankr. 
R. 737, 50 Atl. 331. 

Is this case one covered by the bankruptcy law? Section 4, subd. "b," of 
the act of 1898, 30 Stat 547 [U. S. Comp. St 1901, p. 3423], provlded that 
"any corporation ehgaged principally In manufacturing, trading, printing, 
publlshing or mercantile pùrsuits, owing debts to the amount of $1,000 or 
over, may be adjudged an involuntary bankrupt upon default or an impartial 
trial, and shall be subJect to the provisions and entitled to the benefits of this 
act." The F. A. Hall Company, were engagea in mercantile pùrsuits, and 
therefore come withln the provision of the section. Section 3, subd. 4, pro- 
vlded ttiat a making of a gênerai assignment for the benefit of creditors is 
an act of bankruptcy, and there are ofher provisions of that section which 
undoubtedly apply also. Cléarly, then, this corporation was one that came 
withln thè purview of the bankruptcy law, and was subJect to its provisions. 
Upon the act of 1867 (14 Stat 517) the Suprême Court In the cases of 
Hawkins' Appeal, 34 Conn. 548, and Maltbie v. Hotchkiss, 38 Conn. 80, 9 
Am. Rep. 364, and Gerry's Appeàl from Probate, 43 Conn. 289-299, 21 Am. 
Rep. 653, held "that a voluntary assignment by a debtor under the Insolvent 
laws pf this state, no proceedlhgs having been instituted under the bankrupt 
act, was not void, although the United States bankrupt act was in existence, 
and applicable to the case, at the time of the assignaient" And in the case 
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of Maltbie v. Hotchkiss, 38 Conn. 83, 9 Am. Eep. 364, speaking of the Insolvent 
laws of thls State: "We are not sure that any complaînt was made of the 
Insufflciency of those statutes, or of any hardship in their practical opération, 
that is not inhérent in this kind of législation. No demand for a bankrupt 
act was made upon any such ground, and we can hardly believe that Con- 
gress intended to repeal or suspend those state laws, except so far as was 
necessary for the accompllshment of the main object in vlew; and that 
necessity, as it seems to us, may well be limited to those cases over which 
the courts of the United States actually assert their jurisdiction wlthin the 
time limited for that purpose. The act of Congress does not in express terms 
repeal the state laws. A repeal by implication, arising from the force and 
effect of the Constitution of the United States, and from the supremacy of 
the laws of Congress passed in pursuance thereof, must be limited by the 
terms and provisions of the act from which the implication is derived." But 
the court dld not go so far as to say in the cases quoted above that the 
state court's jurisdiction was superior to the bankruptcy court. In discusslng 
that question the court said: "If any insolvent debtor, or any créditer of 
such, desires that the estate shall be settled in that court, it can be done. 
If ail the parties concerned désire that it shall be settled in the state courts, 
as yet, we see no good reason why that may not be done. Should a case 
arise in which there will be an actual conflict of jurisdiction, the state court 
must yield to the national. Even in this case, should the bankrupt court 
within the tlme limited assert its jurisdiction, proceedings in our own courts 
would be thereby superseded." Maltbie v. Hotchkiss, 38 Conn. 82, 9 Am. 
Eep. 364. And to the same end were the décisions of In Re Ziegenfuss, 24 
N. G. 463; Keed v. Taylor, 32 lowa, 209, 7 Am. Rep. 180. But the fédéral 
and state courts, by a great majority, under the bankruptcy law of 1867 
(14 Stat. 517), held that "the passage of the bankruptcy law ipso facto sus- 
pended the state laws on the same subject, so that they could no longer 
operate upon persons or cases within the purview of the bankrupt act." 
See Shryock v. Bashore, 13 N. B. R. 481, Fed. Cas. No. 12,820, where the 
cases on this subject are exhaustlvely studied and classified. See, also, 
Parmenter Mfg. Co. v. Hamilton, 1 Am. Bankr. R. 41, note; 16 Am. & Eng. 
Ency. of Law (2d Ed.) 642. 

While there is a conflict In thèse décisions as to whether the bankruptcy 
law suspended the state laws, or whether cases might proceed under the 
state laws untll the bankruptcy law was Invoked, they ail conceded that 
when the bankruptcy law was invoked the jurisdiction of the state court 
yielded at once to the fédéral court. If the probate court had jurisdiction 
at ail in this case, it still bas it. If the bankruptcy act itself did not suspend 
the state insolvency law, and give the District Court exclusive jurisdiction 
over ail cases within its purview, then the mère adjudication In bankruptcy 
could add nothing to the law. If the probate court had jurisdiction before 
the adjudication, it had it after, and will hâve it until the case is perfected 
and the proceedings ended by the distribution of the estate under the provi- 
sion of the law which the probate court bas assumed to act. Commonwealth 
V. O'Hara, 1 N. B. R. 93. It is the law Itself which must détermine whether 
the bankruptcy court bas sole and exclusive jurisdiction, or whether its 
jurisdiction is concurrent with the probate court under the Insolvency laws; 
and, if the probate court had jurisdiction at ail, then nothing is clearer than 
that the adjudication of this Company as a bankrupt did not suspend its 
jurisdiction. If tbe Insolvency law is In force, then the bankruptcy court 
bas no right to interfère with Its proceedings. In Compton v. Jessup, 15 
C. C. A. 397, 68 Fed. 263, 279, the court say s: "Necessity and comlty both 
requlre that where, by Its offlcers actlng under color of its orders and pro- 
cesses, a court has taken into its custody property of any kind, another court, 
though of equal and co-ordinate jurisdiction, should not be permitted either 
to oust the possession of the first court, or In any way to Interfère with the 
complète control and disposition of the property for the purpose of the cause 
in which its action has been invoked." This principle has been laid down 
by the Suprême Court of the United States In a long Une of cases. Hagan 
V. Lucas, 10 Pet. 400, 9 L. Ed. 470; Williams v. Benedict, 8 How. 107, 12 
L. Ed. 1007; Freeman v. Howe. 24 How. 450, 16 L. Ed. 749; Bank v. Cal- 
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houn, 102 V. S. 256, 28 L. Ed. 101; Gumbel v. Pitkin, 124 U. S. 131, 8 Sup. 
et. 379, 31 L. Ed. 374; In re Tyler, 149 U. S. J91, 13 Sup. Ot. 793, 37 L. Ed. 
698. 

But has the probate court any Jurisdiction whatever in matters of In- 
solvency, as to those cases whlch conlé within the provisions of the bank- 
ruptcy act of 1898? If the state laws in the matter of Insolvency are sus- 
pended, It has not. If they are stlll opèratiVe, it has. The acts which con- 
stltute an act of bankruptcy under the laws of 1867 (14 Stat. 517) and the 
act of 1898 (30 Stat. 544 [17. S. Comp. St. 1901, p. 3418]) are essentially dif- 
férent. TJnder the law of 1867 the assignaient by the bankrupt of his piop- 
erty for the beneflt of his creditors might be, as construed by some of the 
décisions, an act of bankruptcy, and was as construed by a majority of dé- 
cisions. Hence the conflict ,of décisions. Upder the bankruptcy act of 1898 
there is no question an asslgnment by a bankrupt is an act of bankruptcy. 
There is also an essential différence between the last section (section 50) of 
the bankruptcy act of 1867 (14 Stat. 541) and the similar section (section 70) 
of the bankruptcy act of 1898 (30 Stat. 565 [tJ. S. Comp. St. 1901, p. 3451]). 
Section 70, subd. "a" (30 Stàt. 566 [U. S. Comp. St. 1901, p. 3452]), provides: 
"This act shall go Into full force and efEect from its passage." ïhe re- 
malnder of the eftuse is simply a limitation of time as to when proceedings 
may be brought under it. Can there be any question as to what this language 
means? This act vras to hâve full force and effect upon every case within 
its purvlew from its passage. If there be any question as to vehat this means, 
it is settled by the next clause of section 70, subd. "b" (30 Stat. 56G [U. S. 
Comp. St. 1901, p. 3452]). "Proceedings commenced under state Insolvency 
laws before the passage of this act shall not be affected by it." The language 
of thèse sections carries wlth them the clearest implication that Congress, 
with full power to enact a bankruptcy law under the Constitution, and having 
enacted such a law, and with the full knowledge of the conflict of décisions 
as to the effect of the law of 1867 (14 Stat. 517) on state laws and courts, 
intended that clause to mean that every case within its provisions should 
be affected by it, by being subject to, andproçeeded with under, its provi- 
sions, and by the bankruptcy courts, and that every state insolvency law 
covering such cases after its passage should be suspended; for the authority 
of Congress is paramount and exclusive, and so is the jurisdiction of the 
District Court thereunder. Platt v. 4.rcher, Ped. Cas. No. 11,213; In re De- 
posit & Saving, Inst., Fed. Cas. No! 12,211; In re Bruss-Ritter Co., 1 Am. 
Bankr. R. 60, 90 Fed. 651; Lea Bros. & Co. v. West, 1 Am. Bankr. R. 2<i4, 
265, 91 Fed. 237; In re Herron, 8 Am. Bankr. R. 493, 68 Pac. 814. 

That the bankruptcy act of 1898 (30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418]) has suspended ail insolvency laws of the states affecting cases within 
its scope and purview, and that the United States District Court has exclu- 
sive Jurisdiction over ail cases covered by that act, is upheld by the décisions 
of both the fédéral and state courts with almost unanimity. Parmenter Mfg. 
Co. V. Hamllton, 1 Am. Bankr. R. 40, 41, 51 N. B. 529; In re Bruss-Ritter 
Co., 1 Am. Bankr. R. 59, 90 Fed. 651; In re GutwlUig, 1 Am. Bankr. R. 
81, 90 Fed. 475, approved by Circuit Court of Appeals, 1 Am. Bankr. R. 
388, 34 C. C. A. 337, 92 Fed. 337; In re Etheridge Purniture Co., 1 Am. 
Bankr. R. 112, 115, 92 Fed. 329; In re Rouse-Hazard Co., 1 Am. Bankr. R. 
234-240, 91 Fed. 96; In re McKee, 1 Àm. Bankr. R. 313; Blake, Moffitt & 
Towne v. Valentine Co., 1 Am. Bankr. R. 372-374, 89 Ped. 691; In re Curtiss, 
1 Am. Bankr. R. 440, 91 Fed. 739; Davis v. Boble, 1 Am. Bankr. R. 412, 34 
C. C. A. 372, 92 Fed. 325; In re Houston, 2 Am. Bankr. R. 110, 94 Fed. 119; 
E. C. Westcott Co. v. Berry, 4 Am. Bankr. R. 266, 45 Atl. 352; Mauran v. 
Carpet Lining Co., 6 Am. Bankr. R. 737, 50 Atl. 331; Carling v. Seymour 
Co., 8 Am. Bankr. R. 29-37, 114 Fed. 483; In re Storek Lumber Co., S Am. 
Bankr. R. 87, 88, 114 Ped. 360; Llttlefield v. Gray, 8 Am. Bankr. R. 409, 52 
Atl. 925; Herron Co. v. Superior Court, 8 Am. Bankr. R. 492, 493, 68 Pac. 
814. See, also, Ketchum v. McNamara, 72 ,Conn. 707-713, 46 Atl. 146, 50 
L. R. A. 641. And thèse décisions are abundantly supported by the authority 
of Sturges V. Crowninshield, 4 Wheat. 396, 4 L. Ed. 529; Ex parte Eames, 
Fed. Cas. No. 4,237; Thornbill v. Bank of Louisiana, Fed. Cas. No. 13,992. 

If, then, the insolvency laws are suspended, what.title has the respondent? 



IN EE F. A. HALL CO. 997 

Tn the oase of Ketchum v. McNamara, quoted above, speaking of the title by 
assignment, similar to that under which the respondent makes hls claim, the 
court says the insolvent laws "inake the title under a gênerai assignment 
esecuted by an insolvent debtor in trust for the beneflt of ail his creditors, 
which is lodged for record in the court of probate, only an inchoate one. To 
perfect it requlres a judgment of confirmation from that court." If the laws 
under which this confirmation has been made by the probate court are sus- 
pended, then the confirmation of the probate court has added nothing to the 
respondent's title. His title is still inchoate. But it Is claimed that, because 
the bankruptcy act of 1808 (Act July 1, 1898, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418]) provides no way for the corporation itself to pétition for an 
adjudication as a bankrupt, therefore the law dOes not apply to it until it 
has been invoked by proper proceedings by pétition to the bankruptcy court, 
and that up to that point the probate court has jurisdiction. The bankruptcy 
court has two purposes: (1) The équitable distribution of the assets of the 
bankrupt among the creditors according to the provisions of the bankruptcy 
law; (2) the discharge of the bankrupt. In the cases of individuals or part- 
nerships the bankrupts themselves or their creditors may apply to the court 
for an adjudication — tlie bankrupts, that they may obtain a discharge by 
having their estâtes administered in conformity with the bankruptcy law; 
the creditors, that an équitable distribution of the assets of the bankrupt 
may be had under the law. The main purpose of the law is the collection 
and distribution of the assets. The discharge is an incident to, but not a 
part of, the bankruptcy proceedings, as to such distribution. In the case 
of a corporation there can be no discharge. The corporation ends its ex- 
istence, but its stoekholders cannot be discharged, and, if there is no liability. 
there is no need of a discharge; and therefore the creditors alone are in- 
terested to procure the adjudication of the corporation as a bankrupt, to the 
end that an équitable distribution of the assets may be had under the law; 
and as to corporations the law has no otber purpose. Buchanan v. Smith. 
16 Wall. 27, 21 L. Ed. 280; Platt v. Archer, Fed. Cas. No. 11,213; In re 
Independent Ins. Co., Fed. Cas. No. 7,017. And to escape the danger which 
might arise from allowing the dircctors of a corporation to at any time, and 
for any purpose, pétition for an adjudication of it as a bankrupt, Congress 
has seen fit by the act to limlt to those parties to pétition for the adjudica- 
tion to whom alone tiie benefit from the adjudication must corne; and, when 
eitlier or both parties come under the provisions of the bankruptcy law, there 
its jurisdiction is exclusive, and there the state laws are suspended. Au- 
thorities quoted supra. Any other construction of the bankruptcy law 
creating a uniform System of bankruptcy would make that System a farce: 
creating eonflict of laws and of jurisdictlons, entailing great expense, and re- 
sulting in hopeless confusion. "It was not the intention of tlie tramera of 
the Constitution, or of Congress when it enacted the bankruptcy act, to bave 
in existence two distinct and divers Systems, afCecting the same persons. 
property, and rights, and leaving it to the option of the debtor to elect one 
or the other at his pleasure." In re Independent Ins. Co., Fed. Cas. No. 
7,017; Griswold v. Pratt, 9 Metc. 23. As the court said in the case of 
Ketchum v. McNamara, in deciding that case: "Any différent construction 
of the acts of Congress would often lead to frittering away insolvent estâtes 
in légal expansés. One créditer would resort to the state insolvent court. 
Another, later, would institute bankruptcy proceedings in the District Court 
of the United States. Costs would accrue in each tribunal, and iu suits 
brought under the orders of each. Creditors proving claims in the state 
court would hâve to présent them again in that of the United States, and 
yet the proceedings there, if taken more than four months after the act of 
bankruptcy, might resuit in nothing but a barren decree, adjudic9,ting the 
debtor, indeed, a bankrupt, but afCording no means of reclaiming property 
which he had previously made way with, or placed in the hands of a trustée 
in insolvency." Littlefleld v. Gray, 8 Am. Bankr. B. 409, 52 Atl. 925; In re 
Storck Lumber Co., 8 Am. Bankr. R. 88, 114 Fed. 360. 

As the respondent is not an assignée for value (Bryan v. Bernhelmer, 5 Am. 
Bankr. R. 627, 21 Sup. Ct. 557, 45 L. Ed. 814), and as he has acquired no 
title to the property of the bankrupt in his possession, because the law under 
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whlch he obtalned such assignment has been suspended, he Is not entltled 
to the possession of the bankrupt company's assets for any purpose, and as 
the probate court for the district of Torrington has no jurisdiction of either 
the bankrupt corporation or its assets, because the law under whlch It as- 
sumed to act has been suspended, therefore the petitioner is entltled to the 
Immédiate possession of ail of the assets of sald bankrupt estate, that they 
may be administered by the bankruptcy court under the provisions of the 
bankruptcy law. 

The respondent is ordered to turn over to the trustée In bankruptcy ail of 
the estate and assets of the bankrupt corporation. 

W. W. Bierce, in pro. per. 
S. A. Herman, for respondent. 

PLATT, District Judge. The Connecticut statutes to be found in 
chapter 23 of the Revision of 1902 provide a system which is, with- 
out question, an insolvent law. It is also clear that the act of Con- 
gress approved July i, 1898 (30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418]) establishes a uniform system of bankruptcy throughout the 
United States; that, by its terms, it went into full force and efïect 
upon its passage, and, ipso facto, at once suspended and superseded 
ail State insolvent laws. Whether it cuts any deeper, it is unneces- 
sary to inquire at the présent juncture. It is not important that by 
an express provision of the bankruptcy act a corporation is excepted 
from the category of those who are permitted to enjoy its privilèges 
as voluntary bankrupts. A way is provided by which the District 
Courts can and do acquire and retain jurisdiction of the property 
which before the passage of the act could and would hâve been ad- 
ministered by the probate courts. 

The order issued by the référée on March 6, 1903, was lawful, and 
is sustained. Let an order of like efïect issue from the court. 



SHERBURNE v. HIRST et al. 

(Circuit Court, D. Oregon. March 13, 1903.) 

No. 2,730. 

1 Damages— Construction of Conthact— Penalty or Liquidated Damages. 
A provision in a contract that time is of Its essence, and that payments 
made thereon are to be deemed damages and retalned as such in case 
of a future default, Is not conclusive on the court, and where it Is ap- 
parent from the whole contract that the provision Is In fact one for a 
penalty, and not for damages, the contract wUl be so construed. 

a Samb— Rbubp against Penalty. ^ 

A supplemental agreement extendlng the tlme for maklng the final 
payment on certain lands contracted to be sold by défendants to com- 
plainant, and on which complalnant had made partial payment, provided 
that time was of its essence, and that, on default In maklng such final 
payînent within the time extended, défendants should be released from 
any obligation to convey the property, and the payments made thereon 
should be deemed and eonsldered as damages which défendants had 
sustained by reason of such default. The agreement contained a further 
statement that "It Is understood and agreed that, in case of default by 

ï 1. See Damages, vol. 15, Cent. Dig. § 157. 
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the second party, the flrst parties expect to sell the land to another 
party." It was admltted that défendants had at the tlme recelved an 
ofiCer of a hlgher priée for the land from another party, -who was the 
one referred to in the agreement Held, that under such circumstances 
the provision for the forfeiture of the payments made was clearly one 
for a penalty, and not for damages, and that, the default having oc- 
ciirred, on which défendants Immediately made the second sale to thelr 
advantage, a court of equity would grant reUef against such penalty by 
requlring repayment of the sum paid by complainant on the contract. 

In Equity. On demurrer to bill. 

Gantenbein & Veazie, for complainant. 

Cotton, Teal & Minor and J. W. Bennett, for défendants. 

BELLINGER, District Judge. On the I7th day of August, 1901, 
S. F. Cook and the défendants entered into a contract in writing by 
which the défendants sold to Cook, for the sum of $50, an option to 
purchase certain timber lands, situated in Douglas county, Or. The 
agreement recites that: 

"It is understood that this option is to expire at noon August 26th, 1901, 
when said S. F. Cooli shall become the purchaser of said land by the pay- 
ment of certain moneys already agreed upon or shall forfeit this option with 
the flfty dollars. It is further agreed that a telegram from said 9. F. OooIî 
shall be considered the same as a personal meeting." 

The price agreed upon was $7.25 per acre, to be paid as follows : 
$950, August 26, igoi ; $6,500, September 26, 1901 ; and the bal- 
ance, January 15, 1902. On the 26th day of August, 1901, Cook 
gave notice to the défendants of his acceptance of the option, and 
paid to them the further sum of $950, as provided for in the op- 
tion; and thereafter, on about the 26th day of September, 1901, 
he paid to the défendants the further sum of $6,500. The défend- 
ants thereupon, in conformity with their agreement, executed deeds 
for the conveyance of said lands to Cook, and placed the same in , 
escrow with the First National Bank of Portland, Or. Thereafter, 
about the isth day of January, 1902, the date provided for the last 
payment, the défendants extended the time for such final payment, 
and on the I5th day of February, 1902, in pursuance of such extension, 
a further agreement in writing was entered into between the parties, 
which recited the former agreement, and provided for an extension of 
time in which the final payment was to be made until the I5th day 
of May, 1902. This agreement was in considération of the sum of 
$1,000 then paid by Cook to the défendants. The provision of the 
new agreement was that, in addition to said final payment, which ag- 
gregated the sum of $44,336.86, Cook was to pay interest at the rate 
of 6 per cent, per annum from the I5th day of January, 1902, until the 
time final payment was made, and ail taxes assessed upon the property 
sold for that year. There was a further condition as to securing a 
part of the final payment, not necessary to be considered in this con- 
nection. The two concluding paragraphs of the supplementary agree- 
ment are as follows: 

"In the event of failure to comply with the terms hereof by said second 
party, the said flrst parties shall be released from any and ail obligation in 
law or in equity to convey said property, or any part thereof, to the second 
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party; and said second party shall forfeit ail right thereto; • and the money 
thereunder paid by the second party shall be deemed and considered as 
daimages which the flrst parties hâve sustamed by reason o£ such default on 
the part of the second party. 

"It iB dlstlnctly understood, and the principal considération to the first 
parties for the exécution hereof, and the extension of the time for final pay- 
ment as aforesaid is, that time is of the essence of this contraot; that the 
stipulations hereof are to. apply and bind the heirs, executors, administrators, 
and assigns of the respective parties hereto; it being specially understood 
and provided that, coupled with the forfelture clause hereinbefore referred 
to, time is Intend ed and hereby is made Of the very essence of this contra et. 
And It is understood and agreed that in case of default by the second party 
the flrst parties expect to sell the land to another party." 

Cook was unable to make the final payment on the I5th day of 
May, 1902, as provided for in said agreement, and thereupon sought 
from the défendants a further extension of time of five days in which 
to make the same; but the défendants refused to allow him any ex- 
tension, and declared their purpose of proceeding immediately to sell 
the lands to another party, as specified in the last written agreement. 

It is alleged that, prior to the i5th day of February, 1902, the time 
of the making of the last agreement, the défendants had received an 
offer for the lands sold to Cook, from one WilHam Coach, and were, at 
the time of the making of said agreement, contemplating a sale of the 
said lands to the said Coach, in case Cook did not become the pur- 
chaser thereof; that said Coach was the other party referred to. in the 
agreement as the party to whom the défendants expected to sell (be 
lands in case Cook made default. It is further alleged that, immedi- 
ately after the default of Cook, the défendants entered into negotia- 
tions with said Coach for the sale of the lands in question to him, and 
that about the isthday pf June, 1902, a sale of the lands to Coach 
was agreed upon, and about the ist of July, 1902, said lands were sold 
and conveyed by the défendants to said Coach for a large sum of 
money paid therefor by Coach and received by the défendants. Com- 
plainant allèges that hehas no means of knowing how much the de- 
fendants received from Coach as the purchase priée for the lands so 
sold to him, but that he is informed and believes that the sum is net 
less than $8 per acre for the whole of said lands — the number of acres 
being 7,287.85 in ail ; and it is alleged that the sum so received was 
more than sufficient to cover the whole of the purchase price contract- 
ed to be paid by Cook, with interest and taxes and expenses of sale, 
and that the défendants hâve received from Coach an amount suffi- 
cient to make them entirely whole, without recourse for damages 
upon the moneys paid by Cook to them. 

Complainant is the assignée from Cook of ail the latter's right and 
claim to be repaid the moneys advanced to the défendants by Cook as 
aforesaid. 

The plaintif? prays that the défendants may be required to allège and 
show forth what damages they hâve sustained by reason of Cook's 
default, and that an accounting may be had respecting such damag^es, 
and of the money received from Coach en the sale to him, and that 
the défendants may be decreed to pay to plaintiff such sum as may be 
due on account of the $8,500 paid by Cook as alleged, and for such 
other and further relief as may be agreeable to equity. 
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To this complaint the défendants demur, on the grounds: First, 
that it appears from the bill of complaint that the plaintiff is not en- 
titled to the relief prayed for ; and, second, that the plaintifï has a full, 
adéquate, and speedy remedy in a court of law. 

The gênerai rule is that, where there is no certain measure of the 
injury which will resuit from the violation of the terms of an agree- 
ment, the parties may fix upon a sum which shall be compensation 
for such violation, and this is what has been attempted in the présent 
case. The provision in the contract that time is of the essence of the 
contract, and the payments made are to be deemed damages, is not 
conclusive of the question as to whether the money paid is to be 
deemed damages or a penalty. "If upon the whole agreement the 
court can see that the sum stipulated to be paid was intended as a pen- 
alty, the désignation of it by the parties as liquidated damages will not 
prevent this construction." i Pomeroy's Eq. Jur. § 440. < 

Upon the facts alleged, there is not the least doubt that the money 
forfeited to the défendants by the terms of the agreement was intend- 
ed as a penalty. The agreement is exceptional in this, that it con- 
templated a sale to a particular person upon Cook's default : "And it 
is understood and agreed that in case of default by the second party 
the first parties expect to sell the land to another party." It is alleged 
that prior to this agreement the défendants had received an ofïer from 
one William Coach, and that he was the person referred to in the 
agreement as "another party," to whom it was expected to sell the land 
if Cook made default. The expectation was to sell to Coach upon 
an offer then existing, and which complainant allèges, upon informa- 
tion and belief, was of a sum larger in the aggregate by above $S,ooa' 
than the price Cook was to pay. Suppose there had been an agree- 
ment between Cook, Hirst, and Coach by which Cook was to hâve the 
option to purchase this land on the terms embodied in this agreement, 
and that upon Cook's default Hirst was to sell and Coach purchase the 
land at a price $5,000 greater than that to be paid by Cook ; would it 
be seriously contended that a stipulation by which on his default Cook 
should pay Hirst $8,500 as damages sustained by Hirst was not a 
penalty — that Hirst was entitled to $8,500 from Cook to compensate 
him for the advantage that had resulted to him in the sale of the 
property at an advance of $5,000 over what Cook was to pay? And 
this is what the case cornes to. The clause in question was in efifect 
an agreement by the parties that, if Cook made default, the défendante 
should sell to Coach for a sum known at least to the défendants to be 
much larger than Cook was to pay ; and so they did, immediatelr on 
Cook's default. The provision that time was of the essence of the con- 
tract had référence to the acceptance of the ofïer to purchase by 
Coach. It was to enable Hirst to avail himself of the more ad- 
vantageous ofïer of Coach. Cook's default occurred on the I5th day 
of June, and on that day a sale was agreed upon between the défend- 
ants and Coach. There was no damage to the défendants, but a large 
profit, as a conséquence of Cook's default, and this identical sale was 
foreseen and provided for in the agreement with Cook. To say that 
in such circumstances the parties intended that the défendants should 
retain the $8,500 paid by Cook as compensation for an injury done 
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them by his default îs unreasonable. The court can see that it îs a 
penalty, and no words in the contract can make anything else of it. 

The cases cited by the défendants are the usual cases where pay- 
ments hâve been made upon cbtltracts for the purchase of lands under 
an agfeement that such payments should constitute liquidated dam- 
ages, and they are cases where there was no certain measure of the 
injury that would resuit from a violation of the agreement. In one of 
thèse cases, Hansbrough v. Peck, 5 Wall. 499, 18 L. Ed. 520, the pur- 
chaser making default had been in the possession and enjoyment of 
the premises for two years, and the court in its opinion says that, with 
every disposition to temper the sternness of the law as applicable to 
the grounds for relief relied upon, "We are compelled to say that, ac- 
cording to the settled principles both of law and equity, a case for re- 
lief has not been established." 

In Glock V. Howard, 55 Pac. 713, 43 L. R. A. 199, 69 Am. St. Rep. 
17, decided in the Suprême Court of California, there was a contract 
for the purchase of land, made in 1891. The purchaser was to pay in 
installments until February 21, 1895. The défendant agreed to culti- 
vate the land for three years and plant the tract to fruit trees. For 
the land the plaintiflf was to pay the aggregate sum of $625, with in- 
terest on deferred payments, and $375 for the cultivation and planting 
of trees undertaken by défendant. He was also to pay ail taxes and 
water rates. On the former account plaintiff paid $250 and interest, 
and on the latter $125 and interest ; a total of $375. Plaintifï made 
default, and several months thereafter made a tender of the amount 
due under his contract, and, upon the refusai of the défendant to ac- 
cept the same, brought his action to recover the money paid under the 
contract. The parties had stipulated that time was of the essence of 
the contract, and that, on default of the purchaser, the installments 
paid were to be treated as liquidated damages. The case is a good 
illustration of the ruie which permits the parties to fix the damages 
when there is no certain measure of the injury that will resuit from a 
breach. When the life and requirements of the contract, the amount 
paid, and the length of time the default has continued, are considered, 
there is no roôm for an inference that the damages fixed were greater 
than those sufïered. The court in its opinion quotes from Lord Eldon 
in Hill V. Barclay, 18 Ves. 59 : 

"The resuit of expérience Is that, where a man, having contracted to sell 
his estate, Is plaeed in thls situation: that he cannot know whether he is 
to recelve the prlce when it ought to be paid — the very circumstance that the 
condition Is not performed at the time stipulated may prove his ruln, not- 
wlthstandlng ail the court can offer as compensation." 

The reason hère stated for the conclusion reached is illustrated by 
the foUowing extract from the opinion, citing Pomeroy on Spécifie 
Performance:, 

"It may frequently be of the utmost conséquence to the vendor that he 
should hâve the right to enforce the contract and receive payment (or his 
land in money, since he may much prefer the full purchase priée to retaining 
the estate and receiving smaller monetary compensation by way o( damages. 
And, finally, it Is to be considered that durlng the life of such contracts the 
vendor foregoes his right to convey to another. He may thus lose an op- 
portunity to make an advantageous sale, and, while this right is admlttedly 
valuable, it is eitremely difllcult to put a price upon it." 
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Thèse considérations, as already appears, do not apply in the prés- 
ent case. Hère the opportunity to make another sale in fact existed, 
and was within the contemplation of the parties when the contract in 
question was entered into. The facts alleged hâve the effect of an 
agfreement between the purchaser, the défendants, and Coach, to the 
effect that, upon the purchaser's failure to pay the full purchase price, 
his contract of purchase was to be abandoned, and the défendants were 
to sell, and Coach to buy, for a price in advance of that agreed upon 
in the abandoned contract. It is well settled that after a vendee's 
breach the vendor may agrée to a mutual abandonment, in which case 
the vendee in default is entitled to a repayment of his money. In such 
case the covenant for liquidated damages is held to be void. If the 
parties may SO' agrée after default, a fortiori they may so provide in 
the agreement itself. Without this agreement and understanding, and 
the considération for it, the purchaser, by tender or full payment with- 
in the five days' time for which he asked an extension, or within a 
longer and reasonable time, might hâve insisted upon performance 
by the défendants or repayment of the money paid. It could be readily 
seen at ail times that no damages would resuit from the default of the 
fiirst purchaser, and the stipulation to allow the défendants to retain 
$8,500 as pretended damages is a mère expédient to get such sum 
without any considération therefor. The claim asserted by the de- 
fendants to this money is shocking to the moral sensé. If equity will 
grant relief against penalties whenever the actual damages sustained 
by the créditer party can be adequately compensated, there is ail the 
more reason why it should do so in a case like this. 

It is held in Re Dagenham Dock Co., 8 Chan. App. Cases, 1022, 
that where there is a stipulation that if on a certain day an agreement 
remains wholly or in part unperformed — in which case the real dam- 
ages may be either very large or very trifling — there is to be a certain 
forfeiture incurred, that stipulation is to be treated as in the nature of 
a penalty, from which the court will grant relief. To the same efifect 
is the case of Allison v. Cocke's Executors (decided in the Kentucky 
Court of Appeals) 51 S. W. 593. 

The doctrine that equity will relieve against a penalty or forfeiture 
where the damages resulting from nonperformance are readily ascer- 
tainable is not open to question. 

The défendants seriously put forward, as one of the grounds of their 
demurrer, the alleged fact that the plaintifif has not ofïered to do 
equity, by which is meant, as must be presumed, that the plaintifif 
has not ofïered to pay the défendants the damages which they hâve 
not suflfered, or rather has not ofîfered to pay them for the large ad- 
vance which they hâve realized on the second sale contemplated in 
the agreement in question as a resuit of its abandonment upon Cook's 
default. 

The demurrer is overruled. 
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> In re KNICKBRBOCKBB. 

(District Court, W. D. New York. April 22, 1903.) 
No. 17. 

1. BaNKRUï'TCT— PREFERENCE— SATISPIBD EXECUTION— SdMMART PrOCBEDINGS 

— Propriett. 

Bankr. Act July 1, 1898, c. 541, | 67f, 30 Stat. 565 [U. S. Ck)mp. St. 
1901, p. 3450], Invalidâtes ail judgments, levies, attachments, or other 

: liens obtained against an insolvent within four months of filing a pétition 
in bankruptcy, and tlie property affected passes to the trustée. By 
section 60, subds. "a," "b," 30 Stat. 562 [U. S. Oomp. St. 1901, p. 3445], 

i a préférence is given by sufCering a judgment against the pérson of an 
insolvent witliin the speclSed four months, and such préférence is re- 
coverable by the trustée if the creditor had reasonable cause to believe 
one was Intended. Section 23b, as amended by Act Feb, 5, 1903, c. 48", 
g 8, 32 Stat. 798, authorizes suits by a trustée only in the courts in 
■which the bankrupt could hâve sued, had no bankruptcy proceedings 
been had, unless by consent of défendant, except suits to recover prop- 
erty under section eOb, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], etc. 
BeM, that a creditor's title to the proceeda of an exécution issued against 
the bankrupt -within four months of filing the pétition, which hâve been 
paid over to the creditor by the sherifl, cannot be summarily attacked by 
an order to show cause issued by the référée, since it has become adverse 
to the bankrupt's estate, but the trustée must bring an independent suit, 
of which, however, the bankruptcy court will hâve jurisdlction concur- 
rently with the state courts; and the fact that the proceeds of the exécu- 
tion were insuiiicient to satisfy the judgment, so as to leave the creditor 
still creditor in some degree, will not alter the case. 

In Bankruptcy. 

Herendeen & Mandeville (E. G. Herendeen, of counsel), for trustée. 
H, M. Clarke, for respondents. 

HAZEL, District Judge. The trustée in bankruptcy claîms to be 
entitled to receive from certain judgment creditors of the bankrupt the 
sum of $1,652.74, the proceeds of an exécution issued upon a judgment 
against the banltrupt within four months prior to the filing of the 
pétition upon which the adjudication of bankruptcy was made. By 
virtue of the exécution, the property of the bankrupt was levied upon 
and sold by the sherifï, and the proceeds paid over to the judgment 
creditors, leaving a balance unpaid upon the judgment. The référée 
in bankruptcy, at the instance of the trustée, upon the foregoing facts, 
issued an order to show cause, returnable before him at a future day, 
why the proceeds of the sale should not be paid over to the trustée. 
On the return day of the rule to show cause, the judgment creditors 
appeared specially and questioned the jurisdiction of the court on the 
ground that the référée had not jurisdiction of the subject-matter, 
nor the power to require by summary process the payment of the pro- 
ceeds which prior to the filing of the pétition had been paid over by 
the sheriff to the respondents. At a later hearing before the référée 
a demurrer to the claim of the trustée was filed on the ground that, 
assuming the facts set forth in the statement to be true, it appeared 
that the respondents held the money adversely, and, furthermore, that 
the property to which the trustée asserted the claim had never corne 
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into the possession of the bankruptcy court. An answer was also 
filed to the daim of the trustée, by which it was alleged that the prop- 
erty, the subject of the exécution sale, was not the property of the 
bankrupt, but was owned by a codefendant of the bankrupt in an 
action in which the judgment was recovered. The référée overruled 
the demurrer; deciding that the respondents were properly parties 
to the bankruptcy proceeding, and that the asserted adverse claini 
is not adverse to the bankrupt, within the décisions construing sec- 
tion 23 of the bankrupt act (Act July i, 1898, c. 541, 30 Stat. 552 
[U. S. Comp. St. 1901, p. 3431]), but is only adverse to the claim made 
by the trustée, and therefore the bankruptcy court has jurisdiction 
to hear and détermine the questions arising upon the claim of the 
trustée to the proceeds of the exécution sale. The case is now be- 
fore me upon a certificate of the référée, who submits the following 
questions for my décision: 

"First. Whether the court of bankruptcy • * • bas jurisdiction of pro- 
ceedings, at the instance of the trustée of said hanlcrupt, for the recovery 
from a créditer of said bankrupt of moneys alleged to hâve been received 
by such créditer as a void or voidable préférence, or upon a judgment and 
lien against the property of said bankrupt made void by the adjudication 
of bankruptcy herein. 

"Second. Whether the court of bankruptcy • * • has jurisdiction of 
such a créditer without the créditer consenting thereto." 

The right of the bankruptcy court to restrain a sherifï from paying 
money collected on an exécution issued against the property of the 
bankrupt, and invalidated by the bankruptcy proceedings, to a judg- 
ment creditor, and to require such sheriff to pay the proceeds of the 
sale on exécution issued against the property of the bankrupt to a 
trustée of the bankrupt estate, while those proceeds still remain in his 
custody, is now firmly established by the récent décision of the Su- 
prême Court in Clarke v. Larremore, Trustée, etc. (decided February 

23, 1903) 23 Sup. Ct. 363, 47 L. Ed. , afifirming In re Kenney 

(D. C.) 97 Fed. 555. It seems, however, to be still an open question 
whether a trustée in bankruptcy may recover from a judgment creditor 
the proceeds of a levy and sale on exécution, voided by bankruptcy 
proceedings, where the writ of exécution has been fully executed by 
payment to the judgment creditor. At the end of the opinion in the 
case of Clarke v. Larremore, the Suprême Court mooted a case such 
as this, and said: 

"A différent question might hâve arisen if the writ had been fully executed 
by payinent to the exécution creditor. Whether the bankruptcy proceedings 
would then so far affect the judgment and exécution, and that which was* 
done under them, as to justify a recovery by the trustée in bankruptcy from 
the exécution creditor, is a question not before us, and may dépend upon 
many other considérations." 

The précise question was, however, considered in Re Blair (D. C.) 
102 Fed. 987. Judge Brown was of the opinion that, as the trans- 
action was completely executed by the payment of the money by the 
sherifï before the pétition was filed, the remedy of the trustée was 
by plenary action. Persons in possession of property claimed by 
the bankrupt, or by his trustée, who is vested by opération of law 
with the title of thé bankrupt, and who claim an actual adverse right 
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thereto, cannot be deprived of the right to litigate a disputed right 
to possession or ownership of property in a plenary suit. Louisville 
Ttust Co. V. Comingor, Î84 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413; 
Taquith v. Rowley (Feb. "23, 1903) 23 Sup. Ct. 369, 47 h. Ed. — . 
When, however, such property is merely held in the capacity of agent 
or bailee, the person holding it has no adverse claim thereto. Muel- 
1er V. Nugent, 184 U. S. ï, 22 Sup. Ct. 269, 46 L. Ed. 405. In such 
case the référée has jurisdiction by summary procédure to compel 
the delivery to the trustée of property belonging to the bankrupt 
estate, and withheld from his possession and control. In the case 
at bar the property, the possession of which is sought for the trustée 
by summary process, is in the actual possession of the respondents, 
who haye asserted an adverse claim thereto, and hold the same by a 
fully ejçecuted légal process of an independent tribunal. The référée, 
however, still has the power by summary procédure to ascertain the 
status of the parties, either upon the undisputed facts disclosed by 
the papérs presented to him, or upon examination of witnesses. The 
référée is empowered to discover the bona fides of the asserted ad- 
verse claim, and necessarily is clothed by implication with authority 
to détermine promptly or by summary procédure whether the asserted 
claim is adverse to that of the trustée. Should it appear that the 
claim is fictitious or colorable, this court will retain jurisdiction, for, 
in theory, the property is then constructively in the possession of 
the bankruptcy court. Such is the holding of the cases. In re Tune 
(D. C.) lis Eed. 906; In re Michie, 8 Am. Bankr. Rep. 734, 116 
Fed, 749. On the other hand, if, in the exercise of sound judicial 
discrétion, the référée is satisfied that the asserted adverse holding 
of the third party is in good faith, and without intent to thwart or 
obstruGt a just and équitable distribution of the bankrupt estate among 
the creditors, the moving party must be relegated for his remedy to an 
action, and is not entitled to summary relief from this court. It is 
quite true that by section 67f, 30 Stat. 565 [U. S. Comp. St. 1901, 
p. 3450] , ail judgments, liens, levies, and other liens are invalidated by 
adjudication in bankruptcy, and the property afifected by them passes 
to the trustée; but where the proceeds of an exécution sale hâve 
actually been paid to the judgment creditor — in other words, where 
the transaction is completely executed— the exécution creditor ceases 
to be a lienor, but has title to the proceeds of his exécution. This 
title may or may not be defeasible, as may be disclosed by an action 
brought to recover thèse proceeds under section 23b, 30 Stat. 552 
[U. S. Comp. St. 1901, p. 3431]. The remedy of the trustée is dé- 
pendent upon the construction given by the décisions to section 60, 
subds. "a," "h," of the bankrupt act (30 Stat. 562 [U. S. Comp. St. 
1901, p. 3445]). By that section a préférence is given by procuring 
or sufïering a judgment against a person within four months before 
the filing of the pétition, where such person is insolvent, and such 
préférence is recoverable by the trustée where the creditor receiving 
the same bas reasonable cause to believe a préférence was intended. 
In re Eggert, 43 C. C. A. i, 102 Fed. 735 ; Levor, Trustée, etc., v. 
Seiter et al., 69 App. Div. 33, 74 N. Y. Supp. 499. In the case 
at bar, the undisputed facts, as set forth, show the possession of the 
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respondents, and a daim which must be considered adverse to that 
of the bankrupt or his trustée. Under such circumstances, the bank- 
ruptcy court has no power by summary process to compel the pay- 
ment of the money realized on exécution sale to the trustée in bank- 
ruptcy. 

The référée was of the opinion that, as the judgment was not sat- 
isfied in full by the money reaUzed on the exécution sale, the re- 
spondents were creditors of the bankrupt, and that jurisdiction may 
therefore be exercised over this controversy. This contention is with- 
out merit. The respondents are not npw before this court in the 
capacity of creditors. They are not seeking to prove a claim, and no 
order has been made directing a surrender of a préférence as a con- 
dition of its allowance. The questions submitted must, in the light 
of the amended act, be answered in the affirmative. The remedy of 
the trustée, however, must be sought in a plenary suit brought un- 
der the provisions of section 23(b), as amended (Act Feb, 5, 1903, 
c. 487, § 8; 32 Stat. 798), either in this court, or the proper state 
tribunal, at his élection. 



NATIONAL BISCUIT CO. v. SWICK. 

(Circuit Court, W. I>. New York. March 17, 1903.) 

No. 134. 

1. Tkade-mares— Infbingement. 

A teelinical trade-marlî, although not a fac simile of another, may be 
so used by a rival manufacturer as to imitate aiiother's trade-mark, and, 
when such use actually decelves the public, it constitutes an infringe- 
ment, against whicli a court of equity will grant relief. 

S. Same. 

Complainant used and registered a trade-mark consisting of a square 
label or seal of a vlvld red color, with the corners clipped, on which was 
an arbitrary combination of straight and curved Unes in white, in which 
were printed the letters and word "In-er-seal," Tliese labels were placed 
on the ends of complainant's cartons contalnlng bakery products. Another 
manufacturer of the same class of goods registered as a trade-mark, and 
used in the same manner on Its cartons, a label the same in size, shape, 
and color, havlng thereon a combination of white Unes consisting of 
circles and straight Unes with the words "Factory" and "Seal" printed 
thereon. The figure or symbol was not the same, but the gênerai efCect 
of the combination In a label used in the same place on a carton of the 
same size, shape, and color, together with a slmilar figure and the word 
"Seal," was to simulate the trade-mark of complainant, and to decelve 
purchasers. Held, that such use of défendants trade-mark was an In- 
fringement of that of complainant, which entltled it to an injunction. 

In Equity. Suit for infringement of trade-mark. On final hearing. 

Moot, Sprague, Brownell & Marcy, Offield, Towle & Linthicum, 
and Earl D. Babst (Charles K. Offield, of counsel), for complainant. 
Banning & Banning and Benjamin C. Starr, for défendant. 

HAZEL, District Judge. The biU, as originally filed, charges the 
défendant with unlawful infringement of a trade-mark and five trade- 
names used by complainant upon its various bakery products. A 
stipulation was filed before answer, admitting infringement by défend- 
ant as to five of the trade-names. Accordingly a decree was entered 
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by consenti of ail parties restraining and enjoining the future use of 
such trade-jQames by the défendant. The alleged infringement by the 
défendant of complainant's "In-er-seal" registered trade-mark No. 
35,108, dated September 18, 1900, is now the sole and spécifie subject 
for judicial détermination. 

COMPLAINANT'S TRADB-MAEK. 




The rlvld red background is designated by tbe black background. 
DEPENDANT'S TEADB-MARK. 




The vlvld red background Is designated by the black background. 

The defendant's infringement consists in the use of the registered 
trade-mark No. 35,597, dated December 18, 1900, issued to the Ohio 
Baking Company, 
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The proofs show that complainant manufactures various kinds of 
bakery products, which it places upon the market in spécial and dis- 
tinct sizes of cartons or packages. Such cartons and packages widely 
vary in form and coloring, and are lettered on their sides in difïerent- 
size type. Upon the ends of each package or carton is applied the 
trade-mark printed upon a square label or seal, cHpped at the corners, 
in clear white lines upon a vivid red background. The proofs further 
show that the trade-mark seal has since its adoption regularly been 
appHed to the ends of the cartons in the manner described, except in a 
few instances. Complainant contends that its product has become 
well known to the gênerai pubHc because of the peculiarly quaint con- 
figuration of its trade-mark, which is uniquely displayed. The bill 
charges the adoption of the trade-mark on or about the month of 
March, 1899, and its subséquent registration in the office of the Com- 
missioner of Patents May 12, 1900. It is specifically described as — 

"An arbitrarily-selected design or sj'mbol representlng an oval-sliaped figure 
separated centrally and hoi'izontally in the direction of its greatest length 
by a bar, from which there rîses centrally and at riglit angles thereto a per- 
pendicular bar, which near its upper end is intersected by double horizon- 
tal cross-bars, thus forming what might be designated as a "double-T-shaped" 
figure or cross-tree, while with said oval-shaped section and above the hori- 
zontal dividing-bar and to the left of the perpendicular intersecting bar ap- 
pear the letters 'I N,' and on the opposite side of said perpendicular inter- 
secting bar appear the letters 'E E,' the lower section of said oval-shaped 
figure having therein the Word 'Seal.' " 

The spécification describes and the drawings show the design as 
applied upon a rectangular background, the corners thereof being 
clipped or irregular. The spécification states a préférence for the 
employment of a bright red or orange-colored background in connec- 
tion with the trade-mark design with the figures and lines printed in 
white. The spécification further says that the purpose and object of 
the peculiarity of the design is to produce a conspicuous efifect, secur- 
ing the greatest possible prominence. The design is usually printed 
on the labels attached to the ends of the cartons or packages contain- 
ing complainant's product. This arbitrary and fanciful désignation 
was first appropriated by complainant as a trade-mark for its bakery 
product, and it is, therefore, entitled to protection from infringement. 
It quite clearly appears from the évidence that complainant's trade- 
mark has been extensively advertised at large expense throughout the 
United States and in the locality where the défendant carries on his 
business of selling bakery products, and where the alleged infringing 
trade-mark is asserted to hâve been fraudulently used. The défendant 
is a dismissed employé of complainant. He was well acquainted with 
complainant's customers in the territory where the alleged infringe- 
rnents were committed. Soon after his dismissal from complainant's 
employ, he commenced to divert the trade of complainant by intro- 
ducing the bakery product of a compétitive manufacturer, and finally 
simulated complainant's trade-mark, as a resuit of which his sales in- 
creased. Defendant's bakery product is manufactured by the Ohio 
Baking Company, and is put upon the market wrapped yp vn carton 
form. sealed at the ends, and having a vivid /ed rectangular label at 
•acn end, clipped at the corners. Upon the seals or square labels is 
121F.— 64 
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imprinted in distinctive white Unes the registered trade-mark of the 
Ohio Baking Company, above set forth. The labels upon which is 
printed the infrjnging device as to color, size, and irregular shape 
are in similitude of complainant's labels or seals. The configuration 
of the infringing trade-mark consisting of curved and straight Unes, 
fiaring at the ends in resemblance oî complainant's Unes, is more par- 
ticularly described in the spécification as consisting of three parallel 
vertical bars and central cross-bar and two circles arrangea in the man- 
ner shown by the figure itself. Défendant claims that the Ohio Com- 
pany trade-mark really consists of a fanciful monogram of the word 
"Ohio," and that he has the right to use it in any size, shape, and 
color. Prominently appearing in defendant's label are the words 
"Factory" at the upper end and "Seal" at the lower end. This also 
would appear to be in simulation of the word "In-er-seal" printed on 
complainant's device. The packages or cartons of both complainant 
and défendant hâve printed matter upon their sides, indicating the 
character of their contents and the name of the manufacturer. The 
form of the package and style of type and color of wrapper are con- 
cededly the property of the public, as, indeed, are the labels clipped at 
the corners having a bright red background. No point, is made to 
any similitude of cartons, style, or color of print, nor even of the sepa- 
rate features of complainant's trade-mark. The défendant contended 
generally on argument that the specifically defined trade-mark of com- 
plainant as to its gênerai features and characteristics must be in- 
terpreted as Umiting its scope to that which is actually described. If 
this contention means that complainant is restricted to the use of the 
trade-mark, and has obtained no exclusive right in the collocation of 
its parts and the distinguishing features by which the trade-mark has 
become known to the pubUc, such contention is without merit. The 
gist of the complaint is a violation of a trade-mark, which is composed 
of a peculiar configuration of Unes and a combination of other fea- 
tures. In other words, the distinguishing characteristics of the trade- 
mark consist in the circles and straight Unes in relation to each other, 
and printed upon the label in white and upon a vivid red background. 
In the case of Lédance & Grosjean Mfg. Co. v. National Enameling 
& Stamping Co. (C. C.) 109 Fed. 317-T-a case of unfair compétition — 
it was held that no one can hâve a trade-mark monopoly of any color 
of paper, or any shape of label, or any color of ink, or any one or oth- 
er détail, yet the gênerai collocation of such détails will be protected. 
The sole question, therefore, is whether the defendant's design for a 
trade-mark imprinted on a vivid red background ia simulation of com- 
plainant's design is fairly within complainant's asserted exclusive 
scope. That complainant's trade-mark and manner of displaying the 
sàme attracts the pubUc attention cannot be successfully disputed. Un-: 
doubtedly, complainant's manufactured product has become exten- 
sively known to the public solely by its peculiar trade-mark. I hâve 
no doubt that ah intending purchaser of complainant's product using 
ordinary care is attracted to the arbitrary trade-mark design, and not 
to any printed words on the sides of the packages, or even to the 
nomenclature of the manufacturer of the product. When both designs 
were exhibited on the hearing, I became well satisfied that de- 
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fendant's device and manner of applying it in combination with the 
other features are in imitation of complainant's. Such resemblance 
tends to deceive an ordinary purchaser giving the usual attention, and 
causes him to purchase the one believing it to be the other. Although 
defendant's device and configuration is not in strict resemblance to 
complainant's, yet force is given to the impression which I obtained 
on the hearing because of the adoption by défendant of a bright red 
background and a label clipped at the corners of corresponding size 
to that of complainant. The record discloses that the trade-mark 
seal of the défendant and the manner of displaying it upon the ends 
of cartons and packages is likely to deceive the ordinary purchaser into 
the belief that he was purchasing the product of complainant. By 
the testimony of defendant's witness Gaiser, a grocer, it appears that 
an intending purchaser must make a close examination of both pack- 
ages in order to distinguish defendant's packages and cartons from 
complainant's. The vi^itness was unable at the hearing, when both 
packages were exhibited to him, to discover much différence, and was 
compelled to look for the name of the manufacturer to distinguish the 
product of complainant from that of défendant. Other évidence was 
given by complainant upon the hearing showing the similitude of the, 
respective trade-marks to be such as to deceive the public into buying 
the bakery product of défendant under the impression that they are 
buying those of complainant. Irrespective, however, of such proof, 
the trade-mark imprinted upon a bright red-colored label, clipped at 
the corners, and of corresponding size to complainant's is alone cal- 
culated to deceive, and must be regarded as an infringement of com- 
plainant's rights secured by its registered trade-mark. Spécifie proof 
of purchases by individuals actually deceived under such circumstances 
appears not to be necessary. Cleveland Stone Co. v. Wallace (C. C.) 
52 Fed. 431 ; National Biscuit Co. v. Baker (C. C.) 95 Fed. 135 ; Von 
Mumm v. Frash (C. C.) 56 Fed. 830. In the controversy it is imma- 
terial that the size of cartons, color of wrapper, size and kind of label, 
and separate features of complainant's trade-mark are old, and may, 
therefore, be used by any one. The complainant's trade-mark, its 
features of coloring, rectangular labels, white lines on a vivid back- 
ground, manner of displaying the arbitrary désignation at the ends of 
the packages, ail in combination, are pecvdiarly distinguishing marks 
for its goods. I am well satisfied that a technical trade-mark, although 
not a fac simile of another, may, nevertheless, be so used by a rival 
manufacturer as to imitate another's trade-mark, and when such use 
actually deceives the public a court of equity will afïord relief. Scheuer 
v. Muller, 20 C. C. A. 161, 74 Fed. 225 ; Draper v. Skerrett (C. C.) 94 
Fed. 912. I hâve examined the case of Richter v. Anchor Remedy 
Co. (C. C.) 52 Fed. 455, and other cases cited by counsel, but such 
cases are either not in point or do not disturb the conclusion reached. 
By the manner of defendant's use of the Ohio Baking Company's 
trade-mark he obtains a benefit to which he is not entitled. He ap- 
propriâtes the good will of a rival business by purloining his rival's 
method of dressing his vendible goods. City of Carlsbad v. Schultz 
(C. C.) 78 Fed. 471 ; Sprague Elec. Ry. & Motor Co. v. Nassau Elec. 
Ry. Ce, 37 C. C. A. 286, 95 Fed. 821. As Judge Wanty said when 
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the case âgaiilst the Ohio Baking Company was before Wm on appli- 
cation for preliminary injunctionj "Why does the défendant use the 
exact shade ofred used by complainant ?" Further inquiry is perti- 
nent. Why white letters of substantially the same type ? Why labels 
of uniform size, and with clipped corners? Other questions of like 
kind may be prôpounded. Tiie record discloses no satisfactory an- 
swer, and therefore it is manifest that the défendant deliberately and 
fraudulently imitâtes the trade-mark of complainant, and in that man- 
ner designs to palm off his goo'ds for those of complainant. 

The complainant may hâve a decree, with costs, enjoining the de- 
fendant from imitating or simulating complainant's "In-er-seal" trade- 
mark, as set put in thisopinion^ So ordered. 



BOARD OF TBADE OF CITY OF CHICAGO v. DONOVAN COMMISSION 

CO. et al. 

SAME V. OBLLA COMMISSION 00. et al. 

(Circuit Court, E. D. Missouri, E. D. Aprll 6, 1903.) 

Nos. 4,370, 4,371. 

1. BoARD OF Tradb^Fropertt in Quotations— Injdnctioît— Gambling Con- 

TRACTS. 

Where It was proved that over 90 par cent, of the transactions executed 
In the pits o( a board of trade were mère gamhUng transactions, which 
both parties Intended to settle by a payment of différences in the sub- 
séquent prlce of the comttioditles dealt in before the maturity of the 
option, quotatlons so obtained were of no legltlmate value as tending 
to promotè the commerce of the country, and dissémination thereof could 
not be restrained by such board of trade. 

Henry S. Robbins and Boyle, Priest & Lehmanh, for complainant. 
Chester , H. Krum, Dickson & Smith, Johnson & Richards, and 
H. A. Loevy, for défendants, 

ADAMS, District Judge. There are separate records in thèse 
cases, but both présent pràctically the same issues, and are deter- 
minable by pràctically the same propf, and will, therefore, be con- 
sidered together. Thèse are bills for injunction to restrain the com- 
mission compainies from receiving or using certain' market quotatioris 
known as "continuous," claimed to be the property Of the complain- 
ant. It is charged that the complainant is a commercial exchange, 
wherein is conducted daily by its members a great volume of busi- 
ness in buying and selling grain and hog products, for présent and 
future delivery ; that the quotations of the priées, made in such trans- 
actions constitute a valuable property, which çojnplainant utilizes by 
Hcensing certain telegraph companies, for considération paid to it, 
to distribute them among their patrons and customers ; that such 
quotations are furnished to the telegraph companies under contracts 
prohibiting them from distributing the same to any persons conduct- 
iflg a "bucket-shop" business; that the défendants in thèse cases 
are engaged in that business ; and that they and each of them are 
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surreptitiously acquiring thèse "continuous quotations" emanating 
fromi complainant's exchange, either from the telegraph companies 
or through some other agencies, without the consent of the com- 
plainant or of the telegraph companies, in violation of the contract 
existing between complainant and such companies, thereby subject- 
ing complainant to irréparable damage. The main facts controlling 
thèse cases are stated and much of the évidence now before me is 
set ont in the case of Board of Trade v. O'Dell Commission Com- 
pany (C. C.) 115 Fed. 574, to which référence is made for a more 
complète statement of the présent cases and of the évidence control- 
ling their détermination. 

The argument of counsel took a wide range, and embraced many 
questions, namely, whether complainant itself, as distinguished from 
its members, has any property right in the quotations; whether, if 
it had, complainant has not, by a long course of dealing, so devoted 
the same to public use without charge that it is not now permitted 
to assert a monopoly thereof; and whether complainant's business 
out of which the quotations arise is not so violative of the laws of 
the state of Illinois as to constitute a criminal ofifense against such 
laws, etc. But, in the view taken of this case by the court, it is not 
necessary or material to pass upon many of thèse questions. The 
main question argued, and the one which underlies the whole case, 
is whether the property right, whatever complainant may hâve in the 
"continuous quotations" in question, is so tainted wiih immorality 
as to preclude resort to a court of equity by the complainant for its 
protection. After careful considération of the proof, it is found that 
the "continuous quotations" in question resuit largely from wagering 
on the future priée of grain and hog products by the members of the 
board of trade operating in the "pîts" on the floor of the exchange. 
I am satisfied by the proof that a very large per cent, of the so- 
called "sales for future delivery" which furnish the basis of the quo- 
tations in question are mère gambling transactions, involving no 
purpose on the part of the seller to deliver and no purpose on the 
part of the buyer to receive the subject of sale, but rather involving 
the mère purpose of settling at or before the date of assumed de- 
livery the différence between the alleged contract price and market 
price. It makes little différence that the rules of the exchange sub- 
ject to which ail transactions are required to be made provide that 
no iîctitious sales shall be made, and that ail transactions must amount 
to "a bona fîde purchase and sale of property for actual delivery." 
Courts of equity look beyond the forms of things, and will not per- 
mit suitors to screen themselves behind the form and semblance of 
the transaction, and escape a considération of its essential quality. 
The proof shows that largely over 90 per cent, of ail the transac- 
tions in the "pits," which alone détermine the "continuous quota- 
tions" which are sent out over the country, are in fact closed out by 
a settlement of différences, and that actual deliveries of the article 
bought or sold are rarely ever made. This practice relates to the 
transaction in the "pits" on the fîoor of the exchange, where trades 
for alleged future delivery are made, and has no relevancy to the cash 
or real transactions in wheat and provisions for consumption or ex- 
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port, which are conducted in another part of the exchange. The fact 
just alluded to that deliveries are rarely, if ever, actually made in 
cases of sales in the "pits" for future delivery, and the great weight 
of évidence bearing on the issue, leads me irresistibly to the conclu- 
sion that no deliveries in such cases are intended or contemplated 
by either party. It is a time-honored maxim of the law that every 
person must be held to hâve intended the reasonable and usual con- 
séquences of his acts. The property, therefore, which the complain- 
ant asks this court to protect by its injunctive process is the right 
to monopolize the speedy dissémination of information instructing the 
public what wagers are being made on the future price of grain and 
other commodities by the members of Chicago Board of Trade. In- 
formation of the priées made in other parts of the exchange on grain 
and other provisions for actual consumption or export, or even 
for the purposes of holding for spéculative profit in cases where the 
grain or other provisions are delivered in fact, or are intended to be 
delivered, might, and undoubtedly would, be very valuable to the 
public, and such information would promote legitimate trade and com- 
merce ; but the other kind of information, conveying intelligence as 
to the wagers that are made in the "pits," in my opinion has no legiti- 
mate tendency to promote the commerce of the country, but, on the 
contrary, tends only to excite the gambling propensities of the public. 
Such is not a species of property which appeals to a court of con- 
science for protection. , 
The bills in both thèse cases must be dismissed. 



In re SMITH. 

(District Court, S. D. New York. April T, 1903.) 

1. Trubteb iw Bankruptct— Action Against. 

A trustée In bankruptcy may be sued witbout first obtalning leave 
from the court 

In Bankruptcy. 

Edward J. Krug, Jr., for petitioner. 
Elmer E. Cooley, for trustée. 

HOLT, District Judge. This is a motion for leave to sue a trustée. 
The petitioner proposes to bring an action to foreclose a mechanic's 
lien on property of the bankrupt, and desires to join the trustée as the 
owner of the equity of rédemption. 

In my opinion, no leave is necessary to sue a trustée in bankruptcy. 
The gênerai rule is, of course, that, in the absence of statutory per- 
mission, officers of a court, like a receiver, cannot be sued without ob- 
taining leave from the court that appointed them. This rule, how- 
ever, has been changed by statute as to receivers appointed by United 
States courts. They can be sued without leave. Act March 3, 1887, 
c- 373. § 3. 24 Stat. 554 [U. S. Comp. St. 1901, p. 582], as re-enacted 
by Act August 13, 1888, c. 866, § 3, 25 Stat. 436 [U. S. Comp. St. 
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1901, p. 582]. This statute probably applies to receivers in bank- 
ruptcy. Matter of Kanter & Cohen (U. S. Circuit Court of Appeals, 
Second Circuit, decided Feb. 25, 1903) 121 Fed. 984. A trustée in 
bankruptcy is defined by the bankrupt act as an officer (section l, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418]), and is, in a certain re- 
stricted sensé, an ofScer of the court (McLean v. Mayo, 7 Am. Bankr. 
R. 115, 113 Fed. 106) ; but he is not an officer of the court in any such 
sensé as a receiver. He takes the légal title to the property, and in 
respect to suits stands in the same gênerai position as a trustée of an 
express trust, or an exécuter. Judge Lowell, in his treatise on Bank- 
ruptcy, thus States the rule : 

"The assignées are. In a certain sensé, offlcers of the court of bankruptcy. 
As such, they are subject to summary proceedings in respect to the exécu- 
tion of their trust. It bas sometimes been held that thelr custody is that of 
the court as fuUy as Is the case with receivers. But the authorities do not 
support this view. They are trustées appointed by and accountable to the 
court; but their légal title Is absolute, and they may act or be proceeded 
against as owners of the assigned property, subject to their responsibility to 
the court. This was early decided, and is the law." Lowell on Bankruptcy, 
§ 295. 

The case In re Emslie, 4 Am. Bankr. R. 126, 102 Fed. 291, which is 
relied on by the counsel for the petitioner, simply holds that a person 
may be enjoined, in a proper case, by a court of- bankruptcy from 
suing a trustée. The intimation in the opinion, that the order staying 
the prosecution was properly granted because the suit was brought 
without leave, was not the real point of the décision, and is a dictum, 
and the inference sought to be drawn from it is, in my opinion, incon- 
sistent with Judge Wallace's opinion in the Matter of Kanter & Cohen 
(C. C. A.) 121 Fed. 984. 

The motion is therefore denied. 



PBNNSÏLVANIA GLOBE GASLIGHT CO. v. GLOBE GASLIGHT CO. 

(Circuit Court, D. Massachusetts. July 3, 1902.) 

No. 1,507. 

1. EqUITY— DiSMISSAIi OF BiLL. 

A complalnant has an absolute right to dlsmiss bis blll after the évi- 
dence Is closed, the case put on the calendar, and ordered by the court 
to stand for hearlng, but before the hearing, where the dismissal would 
deprive the défendant of no substantlal right accrued since the suit was 
eommenced, unless défendant is entitled to affirmative relief, though de- 
fendant might thereby be subjeeted to annoyance from a subséquent suit. 

In Equity. 

W. B. H. Dowse and John R. Bennett, for complainant. 
Richardson, Herrick & Neave, for défendant. 

COLT, Circuit Judge. The gênerai rule that a complainant has the 
right to dismiss his bill at any time before hearing is too firmly estab- 
lished to require any citation of authority. It is equally well settled 

îl. See Equity, vol. 19, Cent. Dlg. §| 751, 752. 
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that the annpyance to the défendant of a second litîgation is no ground 
for refusinç to dismiss the bill. The ohly question which can arise in 
any given case is whether the complainant cornes within the exceptions 
to the rule. Thèse excejptions may be briefly stated : First, where the 
disrhissal would depriye the défendant of some substantial right which 
has accrued to him sihce the suit was commenced ; second, wliere the 
défendant prays for, or is entitled to, some affirmative relief, as, for 
example, where there is a cross-bill. 

The case at bar does not fall within either of thèse exceptions. The 
bill is the ordinary one for infringement of a patent. The évidence 
is closed, the record printed, the case put upon the calendar, and, by 
order of the court, stands for hearing. During the progress of the 
suit the défendant has acquired no substantial right, and it asks for 
no affirmative relief. So far as appears^vthe défendant is in no way 
prejudiced by the dismissal of this suit further than his liability to a 
second suit for the same cause of action. 

The contention of the défendant is that the gênerai rule giving the 
right to complainant to dismiss his bill at any time before hearing 
means "at any time before setting down for hearing." Whatever may 
hâve bçen the practice in England, this interprétation of the rule has 
not beeh àdopted by the fédéral courts. The form of the order, in my 
opinion, is of littk conséquence, so long as it appears that the dis- 
missal was not on the merits. The order, "Upon complainant's mo- 
tion, the bill stands dismissed on payment of costs," is perhaps more 
usual, and would seem to be sufficient under the fédéral practice ; but, 
in order to avoid any possible question as to its efifect, it is a safe prac- 
tice to add the words "without préjudice." 

Motion granted. 



STANDARD DISTILLING & DISTRIBUTING CO. v. WOOLSEY et al. 

(Circuit Court, S. D. New York. July 3, 1902.) 

1. EqtJiTY Pleading—Plbas— Motion to Stbikb Oct. 

Matters set up In a eomblned "plea and answer" In the form of pleas, 
but ■which might properly be pleaded by way of answer, will not be 
stricken out on motion. Nor will a plea to the jurisdiction, where the 
same point has been prevlously raised, and passed on adversely, on a 
motion for a prellminary injunction. 

In Equity. 

The rhotion for a prellminary injunction was opposed by défendant Woolsey 
on the ground that the court was without jurisdiction; the clalm belng that 
neither the complainant nor one of the several défendants — the Hammond 
Distilling Company — was a résident of the district in which the suit was 
brought. The objection was overruled, and, after the prellminary Injunction 
was granted, défendant Woolsey served a paper designated as a plea and 
answer. Complainant moved to strike out the flrst six paragraphs as strictly 
pleas. The flrst went to the jurisdiction, based on the saipe ground as the 
objection to the granting of the injunction; the second set up want of 
capadty to enforce the contract; the third, want of necessary and indispens- 
able parties; the fourth, that complainant had a plain, adéquate, and com- 
plète remedy at law; the fifth, that the showing made by the bill dld not 
entitle complainant to the relief prayed for; and the sixth, that there was a 
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mlsjotoder of parties. Défendant contended that, whlle the matter might 
be used as pleas, It could also properly be set up by way of answer. 

Alexander & Green and Moran, Mayer & May, for plaintiflf. 
Otto Horwitz, for défendants. 

On Motion for Preliminary Injunction. 

LACOMBE, Circuit Judge. The motion to enjoin the Hammond 
Distilling Company is denied. That company has not voluntarily ap- 
peared. This is not the district of its résidence, and this court has 
not acquired jurisdiction of it. As to Woolsey, the case seems to be 
entirely plain; there is no substantial dispute as to the facts; and 
complainant may take injunction pendente lite restraining him from 
violating the conditions of his contract of June 29, 1898. The trust 
company is also enjoined against delivering the stock to Woolsey 
or to his order without further instructions from the court. 

On Motion to Strike Pleas from the Files. 
(January 6, 1903.) 

The phraseology of the combined plea and answer imports that six 
pleas are advanced, each of which goes to the whole bill. It is thought 
that the interests of justice, and the convenience of the parties and the 
court, will be best subserved, not by striking them out, thus leaving 
the answer shorn of averments which might fairly be presented in dé- 
fense, but by allowing them ail to stand as part of the answer, so 
that the whole case may be disposed of upon proofs as to ail the 
issues raised by the combined pleadings — especially so as the points 
raised on the first plea hâve already been decided against the défend- 
ant on the motion for preliminary injunction. 

It is so ordered. 
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ATJSTRALIAN KNITTING CO. v. WRIGHT'S HEALTH UNDEEWBAR 
CO. (Circuit Court of Appeals, Second Circuit. February 4, 1903.) No. 58 
Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New York. Motion for leave to apply to the Circuit Court to reopen 
cause on the ground of newly discovered évidence. See (O. C.) 115 Fed. 
527. L. 0. Raegener, for the motion. W. P. Preble, Jr., opposed. Before 
WALLACE, LACOMBE, and COXE, Circuit Judges. 

FER CURIAM. The motion to call mandate and amend instructions to 
the court below, so as to permit that court to order a rehearing and eonslder 
newly discovered évidence, is denied, because it has not been satisfactorily 
made to appear that the défendant could not hâve discovered the new évi- 
dence, if reasonable diligence had been exercised. 



BRABENDER v. UNITED STATES. (Circuit Court of Appeals, Thlrd 
Circuit. March 6, 1903.) Appeal from the District Court of the United 
States for the District of New Jersey. Irving M. Dittenhoef er, for appellant. 
David O. Watkins, for the United States. 
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DAI/LAS, Carcult Jndge. Thls canse belng called for argument In Its reg- 
ular order and counsel for the respective parties havlng filed a stipulation 
that the cause be dismissed, it Is now hère ordored, adjudged and decreed 
by thls court that the appeal from the said District Court be and the same 
Is hereby dismissed at the costs of the appellant. 



BROWBB T. NBWBURQEE OOTTON CO. (Circuit Court of Appeals, 
Flfth Circuit March 24, 1903.) No. 1,215. In Brror to the Ckeuit Court 
of the United States for the Northern District of Mississippi. Robertson 
Horton, for plaintiff In error. Jas. Stone and J. 0. Wilson, for défendant 
in error. Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The only materlal assignment of error is that the cir- 
cuit court erred In not directing a verdict for the défendant (plalntiflf in 
error hère). After a careful considération of the évidence ànd the able ar- 
gument in behalf of the plalntifl in error, we are of opinion that the case 
was properly submltted to the jury, and that there is no error in the record. 
The judgment of the circuit court is therefore afflrmed. 



CALHOUN V. SOUTHERN COTTON OIL CO. (Circuit Court of Appeals, 
Fifth Circuit. Aprll 7, 1903.) No. 1,214. Appeal from the Circuit Court of 
the United States for the Northern District of Georgia. Benj. F. Abbott and 
C. P. Joree, for appellant. Alex. C. King and Jacli J. Spalding, for appellee. 
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. For reasons glven by Judge Newman ([C. C] 120 Fed. 
513) found in the transcript, and on the further ground of lâches (see Mc- 
Laughlln v. People's Eailway Co. [C. C] 21 Fed. 574; Woodmance & Hewitt 
Mfg. Co. v. Williams, 15 0. C. A. 720, 68 Fed. 489; Elchardson v. Osborne 
& Co., 36 C. C. A. 610, 93 Fed. 828; Covert v. Travers Bros. [0. C] 96 Fed. 
568), the decree appealed from Is afflrmed. 



DAVID ARMITAGE & SON, Limited, v. HANIFEN. (Circuit Court of 
Appeals, Thlrd Orcult. Aprll 2, 1903.) Appeal from the Circuit Court of 
the United States for the Bastern District of Pennsylvania. A. B. Stough- 
ton, for appellant W. P. Preble, for appellee. 

PER CURIAM. Thls cause belng called In Its regular order, on the tran- 
script of record from the Circuit Court of the United States for the Eastern 
District of Pennsylvania, and on motion of Joseph C. Fraley, of counsel for 
appellee, It Is now hère ordered, adjudged, and decreed by this court that 
the appeal In this cause be, and the same Is hereby, dismissed at the costs 
of appellant 



In re DUNNING. (Circuit Court of Appeals, First Circuit April 23, 
1903.) No. 476. Pétition for Révision of Proceedings of the District Court 
of the United States for the District of Massachusetts, In Bankruptey. E. 
S. Mansfleld and George E. Swasey, for petltioner. Jeremiah Smith, Jr., 
for respondent Before OOLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PER CURIAM. Pétition dismissed by the court without préjudice and 
vrlthout costs, as per stipulation on file. 



MEMORANDUM DECISIONS. 1019 



DtJNNING V. SMITH. (Circuit Court of Appeals, First Circuit. April 22, 
1903.) No. 475. Appeal from the District Court of tlie United States for 
the District of Massactiusetts. E. S. Mansfield and George B. Swasey, for 
appellant. Jeremiali Smitli, Jr., for appellee. Before COLT and PUTNAM, 
Circuit Judges, and ALDKICH, District Judge. 

PBR CURIAM. Appeal dismissed, without préjudice and without costs, 
as per stipulation on file. 



FBLSENHELD v. TTNITED STATES. (Circuit Court of Appeals, Fourtli 
Circuit. March 11, 1903.) No. 379. In Error to the Circuit Court of the 
TJnited States for the District of West Virginia. Henry M. Kussell and John 
DeWitt Warner, for plaîntlfC in error. Chas. J. Faulkner and Joseph H. 
Gaines, for the TJnited States. No opinion. Judgment of the Circuit Court 
reversed, and cause remanded. 



FIRST NAT. BANK OF WILMINGTON, DEL., v. FLOEIDA CENT. & P. 
R. CO. et al. PLORIDA CENT. & P. R. CO. et al. v. FIRST NAT. BANK 
OF WILMINGTON, DEL. (Circuit Court of Appeals, Fifth Circuit. April 
7, 1003.) No. 1,224. In Error and Cross-Error to the Circuit Court of the 
United States for the Southern District of Florida. C. D. Rinehart, for plain- 
tiff in error. J. A. Henderson and J. C. Cooper, for défendants in error. Be- 
fore PARDEB, McCORMICK, and SHELBY, Circuit Judges. 

PBR CURIAM. We do not flnd any réversible error in the record. The 
judgment of the Circuit Court is therefore afflrmed. The costs of thls court 
to he taxed one-half against the plaintiff In error and one-half against the 
crcss-plaintiffs in error. 



HALL V. MASON. (Circuit Court of Appeals, Fourth Circuit. March 13, 
1903.) No. 482. In Error to the District Court of the United States for the 
District of West Virginia. Frederick C. McLaughlin, for plaintlfC in error. 
Frank Gosnell and John P. Poe, for défendant in error. Dismissed, with- 
out costs, under rule 20 (31 C. C. A. clxii, 90 Fed. clxii). 



KAUFFMAN v. JOS. WEILL & CO. et al. (CSrcuit Court of Appeals, 
Fifth Circuit. April 10, 1903.) No. 1,167. Appeal from the Circuit Court 
of the United States for the Eastern District of Louisiana. B. E. Forman, 
for appellant. Hewes T. Gurley, J. D. Rouse, and Wm. Grant, for appellees. 
Before PARDEB and SHELBY, Ch:cult Judges, and MEEK, District Judge. 

PBR CURIAM. We are of opinion ttiat the decree of the court below 
should be afflrmed, and it is so ordered. 



L, BUCKI & SON LUMBER 00. v. ATLANTIC LUMBBB 00. et al. 
(Circuit Court of Appeals, Fifth Circuit. April 7, 1903.) No. 1,143. Appeal 
from the Circuit Court of the United States for the Northern District of 
Florida. Before PARDEB, McCORMICK, and SHELBY, Circuit Judges. 

PBR CURIAM. We find nothing in the reasons presented for a rehear- 
ing to make us doubt the correctness of the décision heretofore rendered (121 
Fed. 233), and the rehearings applied for are denied. 



1020 121 FEDERAL REPORTER. 



McGDIRE et a!.' v. BLOUNT et al. (Circuit Court of Appeals, Fifth Cir- 
cuit March 24, 1903.) No. 1,202. In Errer to the Circuit Court of the 
United States for the Nortliern District of Florida. B. T. Davis, E. Howard 
McOaleb, Girault Farrar, and Slmeon Belden, for plalntiffs In error. W. A. 
Blount and A. C. Blount, for défendants in errer. Before PAEDEE, Mc- 
OORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. On the trial of this case the trial judge directed a ver- 
dict for the défendants, and the correctness of that direction turns upon 
the admissibllity in évidence and effect of the purported will of Gabriel 
Rivas, ancestor of the plaintifCs below, plaintifCs in error hère, aud a cer- 
tain protocol and documents showing judicial proceedings before the Spanish 
governor of "tVest Florida and other Spanish officiais in West Florida from 
1807 to 1821, ail in the settlement of the estate et the sald Gabriel Rivas, 
and showing the judicial sale of the land in controversy. Upon considéra- 
tion, and In the light of the very able arguments and brief submitted, we 
are of opinion that the said will, protocol, aud documents were properly ad- 
mltted in évidence, and that their effect, sustained, as they were, by proof 
of corroborating facts and clrcumstances, Is to show that the plaintifCs be- 
low, plaintifCs in error hère, as the heirs and descendants of Gabriel Rivas, 
hâve no right to recover the lands in controversy. The direction to the jury 
to find for the défendants was correct, and the judgment of the Circuit 
Court is afflrmed 



MILES V. GAAR, SCOTT & CO. (Circuit Court of Appeals, Eighth Circuit. 
February 26, 1903.) No. 1,804. In Error to the Circuit Court of the United 
States for the District of North Dakota. Before CADDWELL, SÀNBORN, 
and THAYER, Circuit Judges. Taylor Crum, for plaintlfC in error. H. R. 
Tumer (Arthur B. Lee, on the brief), for défendant in error. 

SANBORN, Circuit Judge. This is a writ of error to reverse a judgment 
whieh sustained a demurrer to an amended complaint for damages for Per- 
sonal injury agalnst Gaar, Scott & Co., a corporation. The plaintifC was an 
employé of the purchaser of a threshing machine rig from the défendant, 
and alleged that he sustained injuries on account of the détective covering 
of the cylinder. The complaint in this case différa in no material respect 
from that whleh has been considered in Huset v. J. I. Case Threshing Ma- 
chine Ce., 120 Fed. 865, in which the opinion Is filed herewith; and the 
judgment below is reversed, and the case remanded for further proceedings, 
upon the authority of the opinion in that case. 



MONTGOMERY COUNTY v. OOCHRAN et al. (Circuit Court of Appeals, 
Fifth Circuit. April 7, 1903.) No. 1,205. In Errer to the Circuit Court of 
the United States for the Middle District of Alabama. Before PARDEE, 
McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. We find nothing In the reasons presented for a rehearing 
to make us doubt the correctness of the décision heretofore rendered (121 
Fed. 17), and the rehearing is denied. 



NONPAREIL CORK MFG. CO. v. KEASBEY & MATTISON CO. (Cir^ 
cuiî Court of Appeals, Third Circuit. March 4, 1903.) No. 1. In Error toi 
the Circuit Court of the United States for the Bastern District of Pennsyl- 
vanla. Arthur B. Huey, for plaintiff in error. Henry La Barre Jayne, for 
défendant in error. 
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PER CURIAM. Thls cause being called for argument In its regular order, 
and on motion of counsel for défendant in error, it is now hère ordered and 
adjudged that the writ of error be, and tlie same Is bereby, dismissed at 
the costs of plaintifC In error. 



PHENIX INS. CO. OF BROOKLYN, N. T., v. LEONARD. (Circuit Court 
of Appeals, Seventbi Circuit. Oetober 7, 1902.) No. 879. In Error to tlie 
Circuit Court of the United States for the Northern Division of the Northern 
District of Illinois. D. J. Schuyler, for plaintiff in error. Myron H. Beach, 
for défendant in error. Before JBNKINS, GBOSSCUP, and BAKER, Cir- 
cuit Judges. 

PER CURIAM. The principal and controlling questions are the same as 
in Orient Ins. Co. v. Léonard (herewith decided) 120 Fed. 808. In that case, 
the former décision of this court in Léonard v. Orient Ins. Co., 48 C. 0. A. 
369, 109 Ped. 286, 54 L. R. A. 706, turnished the law of the case on the 
construction of the poliey. Hère it stands simply as a précèdent; but it is 
one we are disposed to follow. A few of the minor questions made on the 
trial differ from those In the Orient Oase. We bave examined them care- 
fully and find no error. The judgment is afflrmed. 



PHILADELPHIA & B. FACE BRICK CO. v. WARFOBD et al. (Circuit 
Court of Appeals, First Circuit. April 30, 1903.) No. 467. Appeal from 
the District Court of the United States for the District of Massachusetts. 
Sherman L. Whipple and William R. Sears, for appellant. Eugène P. Carver 
and Edward E. Blodgett, for appellees. Before COLT, Circuit Judge, and 
ALDRICH, District Judse. Appeal dismissed, without costs; mandate to 
issue forthwith. 



SAPPINGTON et al. v. FIRST NAT. BANK OF CINCINNATI et al. (Cir- 
cuit Court of Appeals, Fourth Circuit. Pebruary 3, 1903.) No. 448. Péti- 
tion for Revision of Proceedings of the District Court of the United States 
for the District of Maryland. William S. Bryan, Jr., for petitioners. John 
B. Semmes and Albert O. Ritchie, for respondents. Cause dismissed, with 
costs, on agreement of counsel. 



SCOTT et al. v. CAREW et al. (Circuit Court of Appeals, Fifth Circuit. 
March 24, 1903.) No. 1,160. Appeal from the Circuit Court of the United 
States for the Southern District of Florida. Henry W. Anderson, Francis 
P. Fleming, and Francis P. Fleming, Jr., for appellants. Wm. Wade Hamp- 
ton, B. R. Gunby, M. G. Gibbons, William Hunter, and H. Bisbee, for appel- 
lees. Before PARDEE, McCORMIOK, and SHELBY, Circuit Judges. 

PER CURIAM. After a careful examination and considération of the 
elaborate décisions of Mr. Secretary Noble, Mr. Secretary Smith, Mr. Sec- 
retary Bllss, and Judge Locke, ail found In the transcript, and ail adverse 
to the claims of the appellants, and a study of the very able briefs flled 
by emlnent counsel, we are of opinion that the judge of the Circuit Court 
properly ruled in sustaining the demurrer to the complainants'.bill; and 
therefore the judgment appealed from is afflrmed. 



S. JAEVIS ADAMS CO. v. BOSSERT. (Circuit Court of Appeals, Sixth 
Circuit March 4, 1903.) No. 1,133. Appeal from the Circuit Court of the 
United States for the Southern District of Ohio. Before LURTON, DAY, 
and SBVBRENS, Circuit Judges. 
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SEVBRENS, Circuit Judge. Thls cause cornes from the eame court and 
l8 like that of S. Jarvîs Adams Company v. Knapp (Just decided) 121 Fed. 
34, in ail partlculars, and for the reasons given In our opinion in that case 
requlres a like décision. Tlie cases were argued and submitted together. 
The decree must be reversed, and remanded to the court below, with instruc- 
tions to take further proceedings net inconsistent with the opinion of this 
court. 

DAT, Circuit Judge, participated In the décision of this case. 



TURNBULL V. NEW ORLEANS & C. R. CO. (Circuit Court of Appeals, 
Pifth Circuit. April 7, 1903.) No. 1,186. Appeal from the Circuit Court 
of the tJnited States for the Eastern District of Louisiana. Before FARDEE, 
McCORMICK, and SHBLBY, Circuit Judges. 

PEB OURIAM. We flnd nothing In the reasons presented for a rehearlng 
to make us doubt the correctness of the décision heretofore rendered (120 
Fed. 783), and the rehearlng is denied. 



TYEE CONSOL. MIN. CO. v. GUSTSON et al. SAME v. ISAAC90N. 
SAME V. FLAHERTY et al. SAME v. JACOBSON. SAME v. NOBAN. 
SAME V. FRANKENSON et al. SAME v. NOREEN. (Circuit Court of 
Appeals, Nhith Circuit. March 8, 1903.) Nos. 876-882. In Error to the 
District Court of the United States for the First Division of the District of 
Alaska. John G. Held, R. F. Lewis, and Alfred Sutro, for plaintifC in error. 
Crews & Hellenthal and L. S. B. Sawyer, for défendants in error. 

PER CURIAM. tJpon motion of counsel for the plaintlff in error, the 
judgments of the District Court in the above-entitled causes are reversed, 
with costs, and the causes remanded to the said District Court for further 
proceedings In accordance with the views expressed in the opinion of this 
court in the case of Tyee Consolidated Min. Oo. t. Ernest Langstedt (No. 
875) 121 Fed. 709. 



UNITED STATES V. J. D. ILER BREWING CO. (arcult Court of Ap- 
peals, Eighth Circuit February 9, 1903.) No. 1,776. Appeal from the Cir- 
cuit Court of the United States for the Western District of Missouri. A. 
S. Van "Valkenburgh and D. P. Dyer (William Warner, oh the brief), for 
the United States. James H. Harkless (John O'Grady and Charles S. Orys- 
ler, on the brief), for appeUee. Before CALDWBLL, SANBORN, and THAY- 
ER, Circuit Judges. 

CALDWELL, Circuit Judgè. Thls case having been properly brought to 
this court by writ of error, the appeal from the same Judgment is dismissed, 
wlthout costs to either party In thls court See 121 Fed. 41. 



BRINCKERHOFF v. HOLLAND BLDG. ASS'N et al. (Circuit Court, S. 
D. New York. February 20, 1903.) Motion to Continue Temporary Receiv- 
ershlp. Duncan & Duncan, for the motion. Stephen M. Yeaman, opposed. 

LACOMBE, Circuit Judge. Every creditor and every stockhoider of the 
building association was duly notifled of thls hearlng, and with a single ex- 
ception not one of them Interposes any objection, whlle both défendants 
llkewise assent, The single objector is a judgment creditor to the amount 
of $7,000, and no proceedings hère taken should be allowed to intertere with 
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or reduce hls security. If parties interested wlU flle a bond In the amount 
of $7,500, conditioned to make good whatever loss he may sustaln by reason 
of his belng deprived of any remedy available to hlm against property of 
the association, wtiich bas been taken possession of by the receiver, the 
motion wlll be granted, and receiver continued. If no such bond is flled 
within one week, the motion will be denied, the temporary receivership va- 
cated, and the receiver heretofore appointée by this court dlrected to turn 
over ail property in his possession to the receiver who bas subsequently 
been appointed by the state court. 



FRANK et al. v. JONES. (Circuit Court, S. D. New York. January 6, 
1903.) Ohas. C. Gill, for complainants. Jno. Dane, Jr., for défendant. 

WHEBLER, District Judge. The défendant Is shown to hâve sold infrin- 
glng articles before suit, but not after sufficiently deflnite notice of the pat- 
ents to warrant a decree for damages. Decree for an Injunction, with costs. 
See 121 Fed. 126. 



KEASBHY & MATTISON CO. v. PHILIP CAREY CO. (Circuit Court, S. 
D. New York. March 2, 1903.) Edward K. Jones, for the motion. Kenyon 
& Kenyon, opposed. 

LACOMBE, Circuit Judge. The motion for an order directing that ail fur- 
ther évidence be taken in open court is denied. The court bas carefuUy 
read the déposition of the witness Mattison, called by the complainant, in- 
cludlng the 1,300 cross-questions, and ail the objections and comments of 
counsel which accompanled the taking of the testimony. No comment is 
now made on thls fraction of the record. It will hâve to be considered by 
the judge who bears the cause, in connection with the other évidence. In 
View of the impression produced by this examlnation of the déposition, how- 
ever, It may be proper to suggest to counsel for the défendants that they 
mlght with advantage to themselves make the most of such Urne as remains 
out of that allotted for the taking of thelr proof s. 
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